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INTRODUCTION
1. This study has been prepared by the Secretariaﬁ in accordance with resolution

23h0_(XXII) by which the General Assembly decided to establish an Ad Hoc Committee
-to'study.the:scope and various aspects of the item entitled "examination of the
guestion of the reservations exdlusively for peaceful purposes of the sea-bed and
ﬁhe ocean flobr_and the subsoil thereof, underlying the high seas beyond the limits
of present national jurisdiction and the use of their resources in the interests of
mankind“ The resolution requested'the Ad Hoc Committee, in co- -operation with the
Secretary -General to prepare, for con51deratlon by the General Assembly at its
twenty—thlrd se351on, a study which would include inter alia an account of the legal
aspects of the item.

2. At its second meeting the Ad Hot Committee decided tn establish two wnrking
groups: (1) a Technical and Economic Working Group to deal with the technical and
economic aspecfs-bf the item and (2) a Legal Working Group to deal with the legal
aspects. ' .

3. At its ninth méeting the Ad Hoc Committee through its chairman requested the

Secretariat to prepare for the Legal Working Group, inter alia,i/ (a) an account of

_the legal status of the'seafbed and ocean floor and its subsoil beyond the limits of

national jurisdiction in so far as it is relevant to the exploration and exploitation
of the resources thereof, including provisions and practice of the law of the sea
relating to this question, and (b) a statement of various legal'régimes which might

be applied to the exploitation of the resources covered by the Ad Hoc Committeet!s

Vtérms of reference. _
b, In his statement incorporating the suggestions made by the members of the

Ad Hoc Committee with regard to the documentation to be requested from the
Secretariat, the Chairmen of the Committee prqposed to leave to the discretion of
the Secretarlat the formal division and arrangement of the subject matter.

5. The present study deals with its subject matter under three sections, arranged

.as follows:

i/ Surveys of existing international agreements and of national legislation on the
subject have been issued as documents A/AC.135/11 and A/AC.135/10, respectively.

e

o
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I. Definition of the sea-bed and the ocean floor and the éubsoil ﬁhereof,
underlying the high'seas, beyond the limits of present national |
_ Jurlsdlctlon '

IT. Principles and rules of 1nternatlonal law appllcable to the sea-bed and :
the ocean flcor and the subsoil thereof, underlying the hlgh geas
beyond the limits of present national Jurlsdlctlon g .

III. Alternative legal reglmes which might be applied in the future to the
sea=-bed and the ocean floor and the subscil thereof, underlylng the.

3/

high seas beyond the limits of present national Jurlsdlct1on
6. This study makes extensive reference to multilateral conventions and their
legislative history, in particular to the four conventions on the law of the sea
which Wére.adopted by the First Unifed'NatiQns Conferehce on the Law of the Sea in
1958 on the basis of draft articles prepared by the International Law Commissioh
Reference to these conventions is necessary, since they and their background glve'
a ruch fuller conspectus "of the views of States than any other source.. The
discussion in this study, however, lSquthout rrejudice to the quedtion of the
extent to which the provisiohs of the conventions referred to embody customary
international iaw, and are_thus binding even upon States which have ndt become

'parties to them.

2/ Issued as document A/AC.135/19/Add.1.
3/ . Issued as document A/AC.135/19/p44.2,
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I. DEFINITICN OF THE SEA-BED AND THE CCEAN FLOOR AND THE.
~ SUBSOIL THEREOF, UNDERLYING THE HIGH SEAS, BREYOND THE
LIMITS CF PRESENT NATIONAL JURISDICTION '
T. In order to défine the scope of the present study, it is necessary to explore

the meaning of the reference in General Assenbly resolution 2340 (XXII) to "the

sea-bed and the ocean floor'and the subsoil thereof, underlying the high seas

beyond the limits of present national jurisdiction™.  This language qualifies in

two different ways the expression "the sea-bed, the ocean floor and the subsoil

thereof", first as that "underlying the high seas" and then, as that which is

"heyond the limits of present national jurisdiction”. The expression "underlying

the high geas" involves the guestion of the definition of the high seas.  The

expression "beyond the limits of present national jurisdiction" involves the

consideration of such limits. The precise meaning of both expressions will be

explored on the basis of the Geneva Conventions on the Law of the Sea, the only

multilateral instruments which contain provisions having even a marginal bearing
A

upon the sﬁbject.
8. Thus, article 1 of the Convention on the High Seas defines the high seas as

"all parts of the sea that are not included in the territorial sea or in the internal

waters of a State". According to article 2 of the Convention on the Territorial Sea

and the Contiguous Zone, the sovereignty of a coastal State over.the territorial sea

extends to its bed and subsoil. However, the geographical limits to which a coastal

State way extend its sovereignty over this part of the sea-bed and its'subsoil_are
undetermined, as the Convention contains no provision on the breadth of the
territorial sea.&/ The limits of the internal waters depend upon a number of

4/ The Convention on the Territorial Sea and the Contiguous Zone provides rules:

- in articles 3 to 13 for the determination of the limits of the territorial sea.
Such limits, however, concern the landward lines from which the territorial sea
is measured and the seaward lines separating the territorial sea from the high.
seas. The question of the breadth of the territorial sea was discussed by the
International Law Commission which at its eighth session formulated some

" principles in this connexion (Yearbook of the International Law Commission, 1956,
vol. II, p. 265, article 3). However, the Conference on the Law of the Sea was
unable to secure adoption of any provision regarding the breadth of the
territorial sea because of the absence of the reguired two-thirds maJorlty The
Second Conference on the Law of the Sea, which was called by the General Assembly
under resolution 1307 (XIII) to consider further the guestions of the breadth of
the territorial sea and fishery limits did not succeed in adopting legal
provisions on these matters as none of the proposals obtained the required two-
thirds majority. Assertions of State rights to the territorial sea cover areas :
of the sea and the sea—bed ranging from.} to 200 mlles (see table in - I
document A/CN.135/11). L _ [oen
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ci?cumstances not all of which are at present covered by hard and fast rules,é/ The
Convention doés not refer to the bed and sqbsoil of the iﬁternal waters probably
because it is implied that the coastal State exercises sovereignty over these
submarine areas in the same way as over the land. _ .

9.' As the coastal State exercises sovereignty over the sea-bed and sub3011 thereof
underlying the territorial sea and the internal waters, these areas:are_wholly under
national jurisdiction. -Two cther areas - the contiguous zoneé/ and ‘the continéntal
shelf - though 1n the high seas according to the Geneva Conventions, are also under
some form of natlonal jurisdiction for particular purposes, With respect to these.
two areas, the problem of limits of national jurisdiction is twofold, as it
involves their geographical limits and also the limits of the legal scope of the .
rights which the coastal State may exercise over these areas. Such problems will

be examined here primarily with respect to the continental shelf inasmuéh-as during
the discussion of the 1tem and in the statement of the Chairman of the Ad Hoc
Commlttee-/ the questlon of the continental shelf was spec1f1cally empha31zed The
examination of the problem of limits of the continental shelf, in the dual sense
mentioned above, will be completed by a review of guestions relating %o the-

interpretation of article 1 of the Convention on the Continental Shelf and of

relevant State practice. '

5/ Although the Convention on the Territorial Sea and the Contiguous Zone

- contains some provisions dealing with the internal waters, the limits of
this area of the sea cannot always be drawn solely on the basis of the
provisions of the Convention. The Convention contains no provision

concerning the method’for’draw1ng the baselines in case of groups of
islands or archlpelagos nor any provisions on hlstqucal bays.

6/ Article 2L of the Convention on the Territorial Sea and the Contiguous Zone -

. defines the contiguous zone as- one of the high seas where the coastal State
may exercise the control necessary to prevent infringement and punish '
infringement of its customs, fiscal, immigration or sanitary regulations
within its territory or territorial sea. The zone may not extend beyond
twelve miles from the baseline from which the breadth of the territorial
sea is measured. There is no indication in the legislative history whether
or not article 24 was intended to cover the sea-bed and its subsoil as well

~ as the superjacent waters of the high seas.
7/ Statement of the Chairman of the Ad Hoc Commlttee A/CN 135/5.
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10. Some form of Jurlsdlctlon is also exerc1sed on the sea-bed in areas underlying
the hlgh seas with respect to fisheries conducted by means of equlpment embedded 1n
the floor of the sea. Jurisdiction over this special type of f;sherles will be
examined under a séparate heading.

A. Provisions of the Geneva Conventions on the Law of the Sea concerning

: geographical limits and legal scope of national jurisdiction over the
sea~bed and subsoil of the high seas .

‘1. Continental shelf

(a) Geographical Yimits

11. According to article 1 of theuConvention, the term "eontinental shelf"
designates areas‘which.are,adjacént ﬁo'the coast "but outside the area of the
territorial sea". -Therefore, the inner limits of the continental shélf will
depend upon the breadth of the territorial sea.

'12;- Since problems copcerning the outer limits of the continental shelf have
attracted considerable attention in the debates of the General Assembly preceding
adoptlon of resolution 25&0 (XXII) and in those of the Ad Hoc Commlttee, a
detalled account will- be glven here of the leglslatlve history of article 1 of the
Convention on the Continental Shelf and of the various questions which have arisen
~—-—from its interpretation:” The guestiom of the legal scope of national’jﬁfiédiéfibn

over the continental shelf will be examined under a Separate subheading.

(i) Legislative history of article 1 of the Convention

13.  The International Law Commission dealt with the cdntinental ghelf atmitéu;—Wfr
second, third, fifth and eighth sessions, held reSpectively in 1950, 1951 1953 and
1956. In its first draft prepared at its third session (1951), the Commission
defined the continental shelf on the basis of the crlterlon of exploitability,
whereby the continental shelf extends as far as the depth of the supergacent waters
admits of the exp101tat10n of the natural resources of the sea-bed and subsoil.

At its flfth session (1953) the Commission abandoned the criterion of exploitability
in favour of that of a Fixed llmlt marked by a depth of 200 metres._ Finally, at

its eighth session (1956), it combined the two ériteria} Ffom the_beginning of its

sﬁudy in'1950,'thé Commission decided not to adhere strictly to the geological

o | o S L
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concept of the continental shelf, a decision which it maintained for lts:final draft
article produced in 1956. The Conference on the Law of the Sea adopted the final
draft of the artlcle Whlch with sllght modlfloatlons (con31st1ng only of the
inclusion of insular areas in the definition) became article 1 of the Convention on
the Continental Shelf upon adoption of the Convention on 29 April 1958._'The article

as adopted reads as follows:

"For the purpose of these articles, the term fcontinental shelft' is
used as referring (a) to the sea-bed and subsoil of the submarine areas
adjacent to the coast but outside the zrea of the territorial sea, to a
depth of 200 metres or, beyond that limit, to where the depth of the
superjacent waters admits of the exploitation of the natural resources of
the said areas; (b) to the sea-bed and subsoil of similar submarlne areas

adjacent to the coasts of . islands.’

1k, At its second session (1950), the International Lew Comm1351on agreed on a

general concept of the continental shelf which it expressed as follows

"The Commission took the view that a littoral state could exercise
control and jurisdiction over the sea-bed and subsoil of the submarine
areas situated outside its territorial waters with the view to exploring
and exploiting the natural resources there. The area over which such a
right of control and jurisdiction might be exercised should be limited; but,
where the depth of the waters permitted exploitation, it should not
necessarily depend on the existence of a continental shelf. The Commission

considered that it would be unjust to countries having 1ndé continental shelf
if the granting of the right in questlon were made dependent on the
existence of such a shelf." 8/

15. At its third session (1951), the Commission adopted unanimously an article

based on the proposal of its Special Rapporteur, as follows:

"As here used, the term ! tcontinental shelf' refers to the sea-bed and
the subsoil, but outside the areas of marginal sea where the depth of the
superjacent water does not exceed 200 metres. " 9/ '

A proposal was also adopted as follows:

"The rights of control and Jurlsdlctlon referred to in the present -
chepter belong, up to a distance of twenty miles beyond territorial
waters, to all the coast States which do not possess a contlnental shelf
as defined in article 1." lO/ :

8/  Yearbook of the International Law Commission, lQSO,_fol._II;'p;.58h, pars. 198.
9/ Ibid., 1651, vcl. I, 113th meeting, para. 118. B

- 10/ 'lbid. 117th meeting, para. 65
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Affer.thése twe articleé have been voted upon, several members expressed
dissatisfaction with the principles contained in them. A Committee of the Commission
met and submitted new proposals which omitted reference to a depth of 200 metres and
were finally adopted to replace the two articles previously_voted upOn.ii/ The

article thus adopted was as foliqws:

“"As here used, the term 'continental shelf! refers to the sea-bed and
gubsoil of the submarine areas contiguous to the coast, but oubtside the
area of territorial waters, where the depth of the superjacent waters.
admits to the exploitation of the natural resources of the sea-bed and

subsoil." 12/ -
The Commission in its commentary on thatrarticle explained that it had fejected a
fixed depth limit of 200 metres for its definition as it considered that such limit
would have the disadvantage of instability in case technical developments in the
near future made it posesible to exploit resources at a depth over 200 metres.
16. At its fifth sessiah (1953 ), the Commission adopted the following draft

article:

"As used in these articles, the term fcontinental shelf‘,référs to
the sea-bed and subsoil of the submarine areas contiguous to the coast,
but outside the area of the territorial sea, to a depth of 200 metres.” 13/

17, In éoﬁmentary on that article in its report, the Commission said that in the
light of the observations of certain Governments (eighteen Governments had sent their
‘comments on the draft submitted by the'Commission), the Commission had come to the
conclusion that the text previously adopted would give rise to uncertainties and
disputes. The report added that "On the other Hand, the limit of two hundred
métfes - a limit which is at present sufficient for all practical needs - has been
fixed becéuse it is at that depth that the continental shelf, in the geological
sense, generally comes to an_end"; Howevér, the Commission specified that it in no
way considered "that the existence df the continental shelf in its geographical.

configuration as generally understoocd is essential for the exercise of the rights

11/ 1Ibid., 123rd meeting, paras. 4, 6.
12/ 1Ibid., vol. II, p. 141, article 1.
13/ Ibid., 1953, vol. II, p. 212, article 1.
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of & coastal State". It went on to say that "although the depth of two hundred
metres as'a limit of the continental shelf must be regarded as the general fule,
it is a rule which is subject to equitéble mbdifications in special cases in which
sﬁbmerged areas, of a depth less thén two hundred metres, situated in coﬁsiderable
proximity to the coast are separated by & narrow channel deeper than two hundred
metres from the part of the continental shelf adjadent to the coast. Such shallow

areas must, in these cases, be considered as contiguous to that part of the

shelf. "lh/

18. At its elghth session (1956), the Commission adopted the follow1ng draft
text:

"For the. purposes of these articles, the term 'continental shelf! is
used as'referring to the seabed and subscil of the submarine areas
adjacent to the coast but outside the area of the territorial sea, to a
depth of 200 metres (approximately 100 fathoms), or, beyond that limit,
to where the depth of the superjacent waters admit of the exploitation
of the natural resources of the said area.” 15/

19. The Commission in its report noted that:

", .. the Inter-American Specialized Conference on !Conservations of
Natural Resources: Continental Shelf and Oceanic Waters, held at
Ciudad Trujillo (Dominican Republic) in March 1956, had arrived at

the conclusién that the right of the coastal State should be extended
beyond the limit of 200 metres, 'to where the depth of the superjacent
waters admits of the exploitation of the natural resources of the = °
sea-bed and subsoil'." 16/ S

The Commissipn also said that:

"While maintaining the Iimit of 200 metres in this article as the normal
limit corresponding to present needs lgome of the members of the
Comm1551on/ wished to recognize forthwith the right to exceed that limit

if exploitation of the seabed or subsoil at a depth greater than 200 metres
proved technically possible. It was, therefore, proposed that the- :
following words should be added to the article /Edopted in 19557,

beyond that limit, to where the depth. of the supergacent waters admlts of
the exploitation Of the natural resources of the said ereas.” 16/

4/ 1Ibid., pp. 213-21&, paras. 64, 65, 66.

15/ Tbid., 1956, vol. II, p. 296.

lé/ Tbid., Commentary, para. (4).
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cher members contested the usefulness of the addition which in their opinion
unjustifiably impaired the stability of the limit adopted. The majority of the
Commission_névertheléss decided in favour bf'the addition. As it had done with
fesPect to its previous drafts, the Commission -devoted a considerable part of iﬁs_
commentary on the article to explaining in detail the concept of the coﬁtinental
shelf which it supported. Paragraphs (5) to (9) of the commentary.of.the'

Commission contalning such explanations are quoted in full below:

"(5) The sense in which the term tcontinental shelf! is used departs
to some extent from the geological concept of the term. The varied use
of the term by scientists is in itself an obstacle to the adoption of
the geological concept as a basis for legal regulation of this problem.

"(6) There was yet another reason why the Commission decided not to
adhere strictly to the geological concept of the continental shelf.

The mere fact that the existence of a continental shelf in the geological
sense might be questioned in regard to submerine areas where the depth of
the sea would nevertheless permit of exploitation of the subsoil in the
same way as if there were a continental shelf, could not justify the
application of a discriminatory legal régime to these regions.

"(7) While adopting, to a certain extent, the geographical test for the
tcontinental shelf! as the basis of the juridical definition of the term,
the Commission therefore in no way holds that the existence of a
continental shelf, in the geographical sense as generally understood, is
essential for the exercise of the rights of the coastal State as defined

in these articles. Thus, if, as is the case in the Persian Gulf, the
submarine areas never reach the depth of 200 metres, that fact is irrelevant
for the purposes of the present article. Again, exploitation of a submarine
area at a depth exceeding 200 metres is not contrary to the present ruleés,
merely because the area is not a continental shelf in the geological sense.

"(8) 1In the spec1al cases in which submerged areas of a depth less than .
200 metres, situated fairly close to the coast, are separated from the
-part of the continental shelf adjacent to the ccast by a narrow channel
- deeper than 200 metres, such shallow areas could be considered ag adjacent

© to that part of the shelf. It would be for the State relying on this
exception to the general rule to establish its claim to ah equitable
modification of the rule. In case of dispute it must be a matter for
arbitral determination whether a shallow submarine area falls within the

rule as here formulated_

"(9) Noting that it was departing from the strictly geological concept

of the term, inter alia, in view of the inclusion of exploitable areas
beyond the depth of 200 metres, the Commission considered the possibility
of adopting a term other than 'continental shelf'!. In considering whether

/.
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it would not be better, in conformity with the usage employed in certain
scientific works and also in some national laws and international
instruments, to call these regions 'submarine areas'. The majority of
the Commigsion decided to rétain the term 'continental shelf! becsuse

it is in current use and because the term 'submarine areas' used without
further explanation would not give a sufficient indication of the nature
of the areas in question. The Commission considered that some departure
from the geological meaning of the fterm !continental shelfr was justified,
provided that the meaning of the term for the purpose of thege articles
was clearly defined. It has stated this meaning of the term in the

present artlcle " 17/

20. The Conference on the Law of the Sea adopted the follow1ng text as article 1

of the Convention on the Continental Shelf:

"For the purpose of these articles, the term 'continental shelf! is
used as referring (a) to the sea-bed and subsoil of the submarine areas
adjacent to the coast but outside the area of the territorial sea to a
depth of 200 metres, or, beyond that limit, to where the depth of the
superjacent waters admits of the exploitation of the natural resources
of the said areas; (b) to the sea-bed andpsub501l of 81m11ar submarine

areas adjacent to the coasts of islands.’
The Words or, beyond that limit, to where the depth of the superjacent waters
admits of the exploitation of the natural resources of the said areas” were put
to a separate vote in plenary meeting. They were adopted by 48 votes to 20,
with 2 sbstentions. The article s & whole was adopted by 51 votes to 5, with

10 abstentions;ég/_ _ o ,
21l. During the debates in the Fourth Committee or-in plenary meetings of the

Conference the'following proposals were submitted and either withdrawn or

__rejected;

17/ 1pid., p. 297.

——

18/ First Uhited Nations Conference on the Law of the Sea, OfflClal Records,
vol. II, 8th plenary meetlng, para. 4h. S .
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Panama,

oc. A/CONF.13/c.4/L.4

"For the purposes of these articles, the common expression 'continental
shelf' is used as referring to the sea-bed, soil and subsocil of the submarine
areas adjacent to the coast but outside the area of the territorial sea,
including both constituent parts of the continental terrace, namely, the
continental shelf proper and the  continental slope with its gorges, valleys,
depressions and ravines, as far as the further points at which the depth of
the superjacent waters admits of the exploitation of the natural resources

‘of the said areas of the contlnental slope, but excluding the great depths

of oceanic basins.

This proposal was rejected by 38 votes to U, with 26 abstentions.ig/'

This

Argentina
Doc. A/CONF.13/C.4/L.6

"The term 'conbinental shelf! refers to the sea-bed and subsoil of

the submarine areas adjacent to the coast but outside the area of the

territorial sea.

"The sovereignty of a State extends over the submarine shelf
contiguous to its seacocast, to a depth of 200 metres."”

proposal was Withdrawn.gg/ | _—

_ France |
Doc. A/CONF.13/c.4/L.7

Delete the words

or, beyond that limit, to where the depth of the superaacent waters admits

of the exploitation of the natural resources of the said area"

This proposal was rejected by 48 votes to 12, with 7 abstentions.éi/

19/
2o/
21/

Tvid., vol. VI, Fourth.Committee, 19th meeting, para. 1k.
Ibid., para. 1. ' ' '
Ibid., para. 10.
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This

Yugoslevia
Doc. A/CONF.13/c.h/L.12

"1L. For the purposes of these articles the term 'continental shelf! is
used as referring to the sea-bed and subsoil of the submarine areas '
adjacent to the coast but outside the area of the tervitorial sea, to a.
depth of 200 metres, but only up to a boundary line not extending beyond
100 miles from the_outer limit of the territorial sea. Local occurrences
of submarine gorges, valleys, depressions and ravines shall not be taken
into account in this area of 100 miles, provided they are within the outer
limit of- the contlnental shelf as described in the preceding sentence.

“2. Where such a depth is greater, the continental shelf stretches only
up to a boundary line not extending beyond 50 miles in the direction of

_the high seas from the outer limit of the territorial sea."

proposal was orally amended by its sponsar by replacing the words "200 metres"

by "550 metres” ,gg/_ The proposal, as orally amended, was regected by 39 votes to 2,

with 21 abstentions. 23/ In plenary meetlng the same amendment was regected by

55 votes to 3, Wlth 1l abstentlons E&/

This

22/
25/
2b/

2/

Indla '

Doc. A/CONF 13/C.4/L.29/Rev.1

"For the purposes of these articles, the term ’contlné‘f‘l_“ﬁ_lf' ig
used as referring to the sea-bed and subsoil of the submarine areas
adjacent to the coast but outside the area of the territorial sea, - .
extending so far as the sea-bed is concerned to a depth of 550 metres
of the superjacent waters."

proposal was rejected by 31 votes to 21, with 16 abstentions. -/

Ibid., para. 7.

Ibid., para. 10.

Ibid., vol. II, 8th plenary meeting, para. 36,

Ibid., vol. VI, Eourth Committee, 19th meeting, para. 12.
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Canada

P,

oc. A/CONF.13/C.k4/L.30

"For the purposes of these articles, the term !continental shelf! is
used as referring to the sea-bed and subsoil of the submarine areas adjacent
to the coast but outside the area of the territorial sea, to the point where .
a substantial break in grade occurs leading to abyssal ocean depth, or where’
there is no such subtantial break in grade, to the point at which the depth
of the supergacent waters reaches 200 metres.'

Canada amended this proposal orally by replacing the words “200 metres" by

"550 metres”. 26/ The Federal Republic of Germany reintroduced the orlglnal
unamended proposal of Canada.ﬂz/ The proposal orlglnally submltted by Canada and
reintroduced by the Federal Republic of Germany was rejected by U5 votes to k,
with 18 abstentions.gg/ The'Canadian.proposal as ofaliy ameﬁdéd was rejecfed by

28/

39 votes to 16, with 12 abstentions.

Netherlands and United Kingdom
Doc. A/CONF.13/C.4/L.32

"1. The provisions of the following articles shall apply to the sea-bed
and subsoil of submarine areas contiguous to the outer limit of the
territorial sea, including.the continental shelf, the contlnental slope,

and the submarlnegareas—eontIguous to islands.

"2. The coastal State exercises over these areas sovereign right for

the purpose of exploring and exploiting their natural resources. For
this purpose devices working on or in the high seas may be used up to

a depth of water of 550 metres.” : . _

29/ o S

This proposal was withdrawn.-

26/ Tbid., para. 6
27/ 1Ibid., para. 9

28/ 1Ibid., para. 1k,

29/ 1Ibid., para. 13.



A/AC.135/19
English :
Page 16

‘ Sweden

Doc. A/CONF.13/C.4/L.33
"1. The Coastal State exercises over the submarihe_areas adjacent to its
coast but outside the area of the territorial sea, up to a depth of water

of 550 metres, control and jurisdiection for the purpose of exploring and
exploiting the natural resources of the sea-bed and subsoil of such area."_

This proposal was withdrawnég/ in favour of the revised pfoposal of India

(A/CONF 13/c.4/L.29/Rev.1) reproduced above. .

22. Article T of the Conventlon makes it clear that the rlght of exploitation of the
subsoil of the high seas by means of tunnels dug from terra firma is not subject to
elther of the criteria laid down in article 1, since as in this particglar_case suéh

exploitation cannot affect the freedom of the geas. Article 7 reads as follows:

"The provisions of these articles shall not prejudice the right of the coastal State

to exploit the subsoll by means of tunnelling irrespective of the depth of water

above the subsocil." k

(ii) Questions relating to the interpretation of article 1
of the Convention on the Continental Shelf

23. Various gquestions have been raised regarding the 1nterpretat10n of article 1

of the Conventlon, both in the debates of the Fourth Commlttee (Contlnental Shelf)

of the 1958 Conference on the Law of the Sea and by legal commentators. Some of
these questions will be examined here since the answers given to them,affect‘in one

way or another the determination of the seaward boundary of the continental shelf,

which is also the boundary of the sea~bed and_ocean floor underlying the high. seas

and beyond the cbntinental shelf. PFirstly, there is a difference of opinion as to
whether article 1 can be construed as authorizing an extension of national
jurisdiction across the sea-bed and the ocean floof up to the mid~way point lying
between it and the coastal State'oppoéite. The two prevailing schools of thought

will be reviewed in the following subsection. In addition, doubts have been

expressed on the manner in which the conditions for the application of article l.are”“

intended'to operate. The relevant views will be grouped under the headings

30/ Ibid., para. 2
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"The questlon of the relatlon between the criterion of depth and the crlterlon of -

exploitability", and "The. questlon of the meaning of the criterion of

exploitability".

(a) Question whether the whole submarine areas of the high
seas can become part of the continental shelf 31/

24, Tt has been contended that article 1 of the ConVention could be interpreted as
cau31ng all the submerged areas in the oceans and seas to become part of the
contlnental shelf, "if technology should advance to the point where all such areas are
exploltable. The ground advanced for this 1nterpretat10n is the language of the '
definition whlch,_referrlng to "the seabed and subsoil of the submarine areas

‘ adjecent to the coast“,'extends the continental shelf "to where the depth of the
superjacent waters admits of the exploitation of the resources of the said areas"
Prom this language, it is inferred that as technical capability develops, a coagtal
State may extend its jurisdiction across the deep sea floor until it encounters the
limit of the“similerly extended ﬁurisdietion of the coastal State opposite, in
accordance with rules for the delimitation of the‘boundaries of thedcontinenﬁal.
shelf contained in article 6 of the Convention. '

25. Opponents of this 1nterpretatlon have argued that it 1gnores that elenent in

the definition of the continental shelf requiring that such areas be "adjacent %o )
the coast”. On the basis of the language of article 1 of the Continental Shelf
Convehﬁioﬂ, this requirement applies whether the sea-bed is less than 200 metres
deep or whether it is deeper, but admits of exploitation. Although the ceneept of
adjacency mey.-be.not very precise, it would, it is-argued;—prevent extending the
continental shelf to the middle of the ocean. It has also been argued against that
interpretation that the term "continental shelf" was deliberately retained by both
the Interuational Iaw Commission and the Geneva Conferences .The International Law
Commission’ said in its report on its eighth session {1956) that it decided to retain

the term "because the term *submarine areas® used without further explanatlon would

31/ For an account of this: 1nterpretatlon and the arguments against it, see
statement by Malta in the First Committee of the General Assembly,

Afc.1 /PV 1515.
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not give sufficient indication of the nature of the areas in question".. The -
Commission also said in the same repor£ that it was not possibie."to disregard
the geographical phenomenon whatever the term - propinguity, contlgulty,
geographlcal contlnulty, appurtenance or identity - used to define the relatlonshlp
between the submarine. areas in question and the adgacent non-submerged lang”.
Likewise several cf the representatlves in the Fourth Committee of the 1958 Geneva
Conference referred to the fact that the continental shelf was a prolongatlon of |
the meinland as. the basis for extending the rights of the coastal'states over. it.
Mbreover, it is pointed out that the Comm1351on, in the commentary on article a7
of its final draft (later artlcle 2 of the Convention on the High Seas)é—/ sald
"The Commigsion has not made specific mention'of the freedom to
explore or exploit the subsoll of the high seas. It considered that
" apart from the case of the exploltatlon or exploration of the scil or
subsoil of. 8 continental shelf... such exploitation had not yet assumed
sufficient practical importance to Justlfy special regulation."
It thus appears that the“Comm1551on's intention was not to deal with the “freedom
to explore or exploit the subsoil of the high seas" (an expression which in itself
differentiates such areas from the continental shelf), and that the Commission did
not consider that the question of the régime of such areas would be automatlcally

settled by the gradual extension of the continental shelf as the Tesult of"

developing ﬁechnology of expiciﬁafion Finally, it is argued that if the
International Law Commission and the Geneva Conference nad had in mind the
possibility of such a radical extension of national jurisdiction they would.- have
undoubtedly made this clear. _

26. 'The Govermment of France has formally adhered to the resttiCtiyecinterpretation
of the concept of adjacency by declaring in its instrument of aCCesSicn'to-the
Convention that w1th respect to article 1 "in the view of the Government of the
French Republic, the expression 'adjacent? areas 1mp11es a notion of - geophy31cal
geologlcal and geographical dependence whlch ipso facto rules out an’ unllmlted |
extension of the continental shelf". Two of the parties to the Cohvention have
reserved thelr p031t10n as regards the declaration of the French Government

35/

concernlng_artlcle l. No party has specifically obgected_to ;t

2@/ Yearbook of the International Law Commission, 1956, vol. II,.p. 278.
33/ 8ee Multilateral Treaties in respect of which the Secretary-Ceneral Performs
Depositary Functions, List of Signhatures, Ratifications, Acce551ons, ete. as
at 31 December 1967 (ST/LEG/SER D/l), pp 552-555 S o
' S
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27. Even on the view that rights in the continental shelf are always limited by the
requiremént of adjacency, the question of the point at which the sea—bed ceases to
be ! 'adjacent" to the land. is a difficult one. Can a submarlne area which is
separated from dry land by & depression in the sea—bed which is too deep to admlt
of exploitation be considered ' adaacent“? It may be recalled that the International
Law Commission in 1956, in its commentary on article 67 of its fimal draft, stated:
"In the special cases in which submerged areas of a depth of less than
200 metres, ‘situated fairly close to the coast, -are separated from the part
~of the continental shelf adjacent to the coast by a narrow channel deeper
than 200 metres, such shallow areas could be considered as adjacent to that
part of the shelf. It would be for the State relylng ont this exception to
establish its claim to an eguitable modification of the rule. In case of
dispute it must be a matter for arbitral determination whether a shallow
submarine area falls within the rule as here formulated.”
Presumably the same would be true where the appllcable criterion is explomtablllty

rather than 200-metre dgpth

(b) The question of the relation between the criterion
of depth and the criterion of exploitability

28. According to the definition in article 1l of the Convention on the COntinental
Shelf, the cont1nental—shei£—meansf"the seabed and subsoil of the- sabmariﬂe—areas
adgacent to the coast but outside the area of the ‘territorial sea, to a depth of
EOO_metres or, beyond that llmlt, to where the depth of the superjacent waters
admits of the exploitation of the natural resources of the said areas". _Theré has

been considerable discussion of the mutual relationship between the two criteria of

depth and of exploltabllitﬁgggngaéth in the foreg01ng definition.

29. Some have considered that the two criteria were completely 1ndependent of each
other, and have even stated that they were mutually incompatible.~— E / On this view,
the result would tend to be that-only the criterion of exploitability would have a

real effect. Others find no incompatibility between the two criteria, but consider

Bh/ First United Nations Conference on the Law of the Sea, Official Records,
vol. VI, Fourth Committee, 4th meeting, para. 16 (China}; 13th meeting,
para. 4 (France); 15th meetlng, para. MO (Guatemala), 17th meeting,
para. 12 (Phlllpplnes) .
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 that they are complementary, so that all coastal States, regardless of their
technical capablllty, would automatically acquire rights up to a depth of 200 metres,
but beyond that point they would do so only through actual increase of

exploitability. éé/

30. Another v1ew5 / is that the criterion of exp101tablllty has a supplementary
and subordlnate function, and was 1ntended to permit a coastal State to exercise
rights over-aet1v1t1es/carr1ed out on the continental slopes and in the continental
border land in conﬁinuetion of activities begun, or in connexion with those carried
out, in zones with a depth of less than 200 metres. This view, hcwever, recbgnizes
that the development of technology might bring_ebout the unexpected result thet the
criterion of exploitability, thdugh origineliy intended to be anciliary, might come
in practice to supplant the criterion of 200-metre depth.

31l. Pinally, the view has also been advanced thaf each criterion applies to a
separate category of States the criterion of 200 metres depth would apply to States
bounded by a continental shelf while {the crlterlon of exploltablllty would apply to
. Btates hav1ng no true continental shelf. 57/ :

(¢} The question of the meaning of the criterion of exploitability

“ 32, The part of the definition'in‘artieie‘i“bf4fhe”conventien on the Continentai_f
Shelf which reads "... or beyond that limit, to where ‘the depth of the superjacent
waters admits of the exploitation of the natural resources of.the said areas" has
given rise to a number of questions. In the first place' there is a question

whether, in order for a State to exerc1se rlghts in the. continental shelf beyond a

depth of 200 metres, there must be actual recovery of a natural resource, or whether
it is sufficient simply that a possibility of such exploitation exists. The

language of erticle 1, "admits of the exploitation”, would seem to favour the latter

35/ Ibid., 13th meeting, para. 3 (Chile).

| 36/ L.F.E. Gold:l.e, "A Symposium on the Geneva Conventions and the. Need for Future
Modifications" .in The Law of the Sea (Ohlo State University Press),
pp. 274-276. _ -

3T/ First United Netions Conference on the Law of the Sea, Official Records,
vol. VI, Fourth Committee, 1hth meeting, para. 23 (Uruguey). -
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intérpretation. It may also be recalléd that paragraph 2 of article 2 of the
Convention makes it clear that the coastal Sﬁate has exclusive rights even iI it
does mbt:explore the continenﬁal shelf or exploit its natural resources .-

Paragraph 3 of article 2 of the Convention provides that "The rights bf the coastal
State over the cdhtinental shelf do not depend on occupation, effective or
notional...." At the 1958 Cpnferencé some delegations spoke in favour of the view
that a State would have rights in the continental shelf whether or not.if was

28/

33. 1In the secohd place, Questions have been raised as to the meaning of

itself actually able to exploit the'nétural resources contained therein.

exploitability. Is the phrase "admits of exploitetion" to be understood as requiring
that there be a possibility of real economic behefit or does a mere scientific-énd
technical possibility of carrylng on activities on the sea-bed and in the sub501l
sufflce?ig/ If one State, without motives of profit, carries on purely scientific
activities involving, for ingtance, drilling in an area of sea-bed which is more
than 200 metres.deep, does it thereby extend its rights and those of other States
in the continental shelf2 If a State‘s activity cénsists simply of picking up from
the sea-~bed some relatively easily available natural réspurce‘such as.manganese
nodules, does this activity give the State rights over the resources of the éubsoil,

which are not exploitable by present téchnology? Does simple exploration constitute

4§X§Iaitaffgﬁ§&9/__lf not, will not exploration of the bed of the deep sea be

discouraged by lack of security of rights and of.sanctions before the time when

exploitation has been clearly proved p0351b1e9.
3k, Moreover, it has been pointed out that although artlcle 1 of the Convention

says "... to where the depth of the superaacent wabers—admits of... exp101tatlon s

38/ First United Nations Conference on the Law of the Sea, Official Records,
vol. VI, Fourth Committee, 1lth meeting, para. 36 {Indonesia); l1hth meeting,
para. 1k (El Salvador) thh meeting, para. 29 (Guatemala)..

39/ Meyer-Lindenberg, "Das Genfer Obereinkommen iber den Festlandsockel”,
Zeitschrift fur ausléndisches 6ffentliches Recht and Vdlkerrecht, vol 20
(1959~60}, p. 5 et et seq. Patey, "La Conference des Nations Unies'sur'lé
Droit de la Mer s Revue générale de Droit 1nternat10nal public, 1958,

~pp. 4h6, L60. |
EQ/ S.5. Bernfeld, Developlng the Resources of the Sea", The International Lawyer,
October 1967, pp. 71-72. : - - T
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there may be difficuities of exp101tatlon from other causes than simple depth, 80 .
that even il the depth offers no obstacle eX9101tatlon may stlll be 1m90831ble
In any event, it 18 claimed, it may be very dlfflcult to prove ‘that the depth

permits exploitation by any other means than actual exp101tat10n l/

(b). Legal scope of national jurisdiction

35. The scope of the rights of the coastal State over the continental shelf is

determined in article 2 of the Convention on the Continental Shelf, which reads

as Tollows:

"1. The coastal State exercises over the continental shelf sovereign =
rights for the purpose of explorlng 1t and exploiting its natural
resources. o

"2, The rights referred to in paragraph 1 of this article are exclusive
in the sense that if the coastal State does not explore the continental-
ghelf or exploit its natural resources, no one may undertake these
‘activities, or make a claim to the continental shelf, without the express

consent of the coastal State.

"%, The rights of the coastal State over the continental shelf do not'
depend on occupation, effective or notional, or on any express '
proclamation. :

"}. “The natural resources referred to in these articles consist of the
mineral and other non-living resources of the seabed and subsoil together
with living organisms belonging to sedentary species, that is to say,
organisms which, at the harvestable stage, either are immobile on or under
the seabed or are unable to move except in constant physical contact with
the seabed,or the subsoil.” :

36. 1In the first draft prepared by the International Laﬁ.coﬁﬁisSion_in.l951, the
rights granted to the coastal State were of "control and jurisdiction". In |
substituting "sovereign rights" for the previous formulation in its final draft

in 1956, the Commission stated that the new text left no doubt“thst;sqch rights'. _
covered all rights necessary for and connected With the exsloratioh and'exploitafion

of the natural resources of the continental shelf. However;_at the same time, the

L/ First United Natlons Conference on the Law of the Sea, Official Records
vol. VI, Fourth Committee, 1Tth meeting, para. 51 (Netherlands); see- also o

"R. Young, "The Geneva Convention on the Continental Shelf: A First '
Impression", American Journal of International Law, vol. 52 (1958),

pp. 133, T55-
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Cormission stated that it was unwilling to.accept the "sovereignty” of the coastal
State over the sea-bed and subsoil of the contlnental ghelf, as it w1shed to avoid
1nterpretatlons allen to the object of safeguardlng the pr1n01ple of the full
freedom of the superjacent sea and the air space above it, a matter which the
Commissibn considered to be of decisive importance.ug/ : | '

37. During the debatgs in the Fourth Committee of the Conference on thé'Law of the
Sea, some Governments were of the view thaf_éince the continental shelf was a
prolongatién of -the mainland, the rights of the coastal State over the.continental
shelf éhbuld be‘the same as those exercised over fhe mainland, i.e. full sovereignty.
Other Governments proposed the expression "jurisdiction and control™ or the
substitution of the word "exclusive" for the word "sovefeign". One Government would
have been satisfied with only the word "right", '

38. According to article 3 of the Convention, the rights of the coastal State over
the continental éhelf do not affect the legal.status df the supefjacent waters as

high seas, or that of the air space above those waters.

2. Fisheries conducted by means of equipment eMbedded in the floor of
- the sea -

39. As previously stated, some form of jurisdiction is exercised on the sea-bed
in areas underlying the high Seas with respect to fisheries conducted by means of
equipment embedded in the floor of the sea. Article 13 of the Convention on Fishing -

and Conservation of the Living Resources of the High Seas provides as fqllowsi

"1. The regulation of fisheries conducted by means of equipment embedded in.
the floor of the sea in areas of the high seas adjacent to the territorial. .
sea of a State may be undertaken by that State where such fisheries have -
long been maintained and conducted by its nationals, provided that non-
nationals are permitted to participate in such activities on an equal footing
with nationals except. in areas where such fisheries have by long usage been
exclusively enjoyed by such nationals. Such regulatlons will not however,
affect the general status of the areas as hlgh seas.

"2, _In this article, the_expression 'fisheries conducted by means of
equipment embedded in the floor of the sea! means those fisheries using
gear with supporting members embedded in the sea floor, constructed on a
site and left there to operate permanently or, if removed, restored each
Season on the same site.’ : : C

42/ Yearbook of the Tnternational Lew Commission, 1956, vol, TI, p. 297..
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40. The International Law Commission stated in its commentary to the final draft

of this article (article 60) that:

"Banks where there are fisheries conducted by means of equipment embedded
in the bed of the sea have been regarded by some coastal States as under
their occupation and as forming part of their territory. Without wishing .
to describe these areas as Toccupied! or as constituting ‘property' of
‘the coastal State, the Commission considers that the special position of
these areas justifies special rights being recognized as pertaining to
coastal States whose nationals have been carrylng on fishing there over

a long period." 43/ -

41. The Commission also drew a distinbtion between two kinds of fisheries often
described as "sedentary" by saying that:

"In fact, fisheries are described as sedentary either by reason of the
species caught or by reason of the equipment used. The first case concerns
products attached to the bed of the sea; in the second case the 'sedentary‘
character of the fishery is determined by the fact that the fishing is
conducted by means of egquipment embedded in the bed of the sea. The
Commission decided to keep the term tsedentary fisheries! for the first
type of activity only. This form of fishery is regulated by article 68
concerning the continental shelf Zﬁow article 2, paragraph U4, of the
Conventicn on the Continental Shelf7 The second type of actlvlty is
‘regulated in the present article. This form of fishery is not covered by -
article 68 concerning the continental shelf because %the species fished are
mobile and therefore cannot be regarded as natural resources of the seabed
in the sense in which that term is used in the aforesaid article.” Ui/

B. State practice as regards the geographical limits and legal scope of
national jurisdiction over the sea-bed and sub3011 of the contlnental

shelf

— 42, State practice will be examined-here—with respect to the limits of the
continental shelf, the method for its determlnatlon, if any, and the nature and
scope of the rlghts agserted. National legislation will be examlned in two
categories showlng practice pricr to the qpening of the Convention for 31gnaturé on
'29 April 1958, and practice followiﬁg fhe opehihg of the Convention for éighaturé

after that date. Within these categories, selected examples have been chosen aS 

43/ Yearbook of the International Law Commission, 1956, vol. II, p. 293
b/ Ibid. '
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indicative of a given method or position. WNo conclusion is attempted in régard

to - partlcular States oy ‘the p0551ble effects which accession to the Conventlon

may have had in some cases,

}l. Tegislation

(a) Prior to the opening of the Convention for signature

”3-, Some States have asserted rights, uswally by proclamation, over'areas of the
continental shelf of unspecified extent. Thus, Presidential Proclamation No. 2667
of 28'September 19h5'of the United States, after expressing the view that "the
continental shelf may be regarded as an axtensioh of the land-mass of the coastal
nation and thus naturally_appuftenant to it", proclaimed the following policy of

the United States:

"Having concern for the urgency of conserving and prudently utilizing
its natural resources, the Government of the United States regards the
natural resources of the suboil and sea-bed of the continental shelf beneath
the high seas but contiguous to the coasts of the United States as
appertaining to the United States, subject to its jurisdiction and control.
In cases where the continental shelf extends to the shores of another State,
or is shared with an adjacent State, the boundary shall be determined by
the United States and the State concerned in accordance with equitable
pr1nc1ples; The character as high seas o of the waters above the continental

thus affected." 45/

The Act of 19 June 1955 of Iran and the Royal Pronouncement of Saudi Arabia of

29 May 1949 are similarly framed except that in the latter fishing rights in high
. _seas waters and "the traditional freedom ofmpeaﬁlihgaby the peoples of the Gulf"

are stated.hot to be affected by the pronouncement.&—

4, Other States have asserted rights over areas of-an unspecified extent of the

continental shelf by including such areas in their national territory. In these

cases, it is stated that the national territory "comprises" the continental shelf;

or that the.contineﬁtal shelf "corresponds" to the national territory and is a part

cof it the State reserving "the right of ownership in and atilization of the natural

45/ Lews and Regulations on the Regime of the High Seas, ST/LEG/SER B/l vol. 1,
- pp. 38-39. o
46/ Laws and Regulations on the Regime of the Perritorial Sea, ST/LEG/SER B/6
p. 25, and op. cit. on the Regime of the High Seas, p. 22, respectlvely

Jooe
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resources and wealth which occur or may be discovered in the sea-bed or the sub3011
of the sea" (Dominican Republic Constitution of 1047 and Act No. 3342 of .

13 July 1952), or it is proclaimed that the State "has, and always had full and
exclusive sovereign right over the sea-bed and subsoil ofxthe continental shelf
adjoining its terrltory and beyond its territorial waters" (India,'Proclamation bf
30 August 1955). 40/ |

45, Other States have'adopted in their legislation either of the single criteria.
-proposed by the International Law Commission at its 1951 or 1955 séssion; 'Thus,
Proclamation of 3 August 1952 and Law No. 21 of 10 February 1953 of Israel . 1nclude-
in the territorial State the sea floor and underground of the submarlne areas
adjacent to the shores of Isrsel but outside Israel territorial Waters, "to the
extent that the depth of the superjacent waters permits ﬁhe exploitétion of the . .
natural resources situated in such areas".ﬂé/ Pakistan has declared in a
Declaration of the Governor General dated 9 March 1950 that "the sea-bed along the
coast of Pakistan extending to the one hundred fathom contour into the opén sea
shall- w1th effect from the date of this declaration be included in the terrltorles
of Pakistan' o/ In Act No. 2080 of 21 March 1956 of Portugal the sea-bed and
subsoll of.the submarine platforms ére stated to belong to the public domain of the
'State, although "except as otherwise provided by special leglslatlon, concessions
shall not*be*granted‘xn—the"tontlnental shelves beyoﬁd‘thé‘pa‘ffb“hded by the line
at which the water attains a depth of 200 metres“ ——/

L6, Some States have asserted rights to the sea=bed together w1th rlghts over the
supergacent waters. Thus Argentina has asserted rights of this kind on the basis

of the doctrine of "epi- continental sea", by Decree No. lhTOB of 11 October 1046,

which declared "that the Argentlne epl-continental sea and contlnental shelf are

subject to the sovereign power of the nation". For purposes of free navigation

L7/ oOp. cit. Regime of the High Seas, p. 15, op. cit. .Regime;of,the
Territorial Sea, pp. 11-12 and Supplement to Laws and Regulations on .
. the Regime of the High Seas (vols. I and II), ST/IEG/SER.B/8, pp. 13-1k.
48/ op. cit. Supplement, p. 1h. '
49/ Op. cit. Regime of the Territorial Sea, p. 38.

i

50/ Op. cit. Supplement, p. 16.
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the character of the waters in the epl-contlnental sea are declared to remaln
unaffected 2= 2 / Later enactments by other States have establlshed fixed
geographical limits for the Jurlsdlctlon over the contlnental_shelf. Thus ,
Hondurés by Congressional Decree No. 25 of'l7 Jamary 1951 declared "its
sovereigﬁty.over the cbﬁtinental shelf and waters cOVering it at whatevcr'depth it
lies and whaiever its extent“, the protéction anhd supervision of the State
extending to 200 sea miles from the coast. The Declaration "does not deny similar
lawful rights of other States nor affect the freedom of navigation recogniéed in
international law" _.By Presidential Proclamation of 18 January 1952 the Republic
of Korea proclaimed its sovere1gnty over . the continental shelf and over the seas
.adaacent to such coasts for the purposes of reserving, protectlng, conserving and
utilizing the resources of the seag. This proclamation established lines of
demarcation of such "zone of control and protection of the national seé resources"
and also stated that the rights of free nav1gatlon of the hlgh seas were not
affected .22 22/ S

L7. Chile and Peru by Pre31dent1al Declaration of 2% June 1957 and Pre31dent1al
Decree No. 781 of 1 Auggst REe have, respectively, declared that their sovereignty
extends over the continental shelf "whatever may be its depth below the sea", for _

the protection and control of all natural resources in the continental or insular

seas up to a distance of 200 nautical miles from the coast. Congressional decree
dated 21 February 1951 of Ecuador provided-that the continental shelf cqntiguous
to the coast of Ecuador-belongs to.the State, Which shall exercise the right of use
and control to ensure the ccnservation.of said property, thé'continental shelf
being defined as allfaubmgrged;land contiguous to the contincntél.terriUqu{ﬁ?
Ecuador “where the depth of the superjacent waters does not exceed two hundred
metres". This decree furfher provided that if under any international treaty:or
convention the areas for maritime policing or protection are greater than those
established in that decree, the provisions of such agreement shall prevail. __/

Chile, Ecuador and Peru signed an agreement at Santiago, Chlle, on 13 August 1952,

2}/ Op. cit, -Regime of the ngh Seas, p. 5
2@/ Qp. cit. Supplement, p. 103 op. cit. Regime of the Terrltorlal Sea, pp 30=31.

2§/  Op. cit. Regime of the High Seas, pp. 6, 16 and 300. _ : s,
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containing a "Deblaration_on the Maritime Zone" in which they “proclaimed as &
principle of their international maritime policy that.eaéh of them possesse$ '
sole sovereignty and jurisdiction over the area of séd adjécent to its.coast.
end extending not less than 200 nau‘t.ical miles from the said coast". This Usole
Jjurisdiction and soveréignty.oﬁer the zone thus described includés sole so#eréignfy
and jurisdiction over the sea floor and subsoil thereof'. The declaration also
agtated that it "shall not be construed as disregarding the necessary restrlctlons
on the exercise of soverelgnty and Jurlsdlctlon imposed by international law to
permlt the ilnnocent inoffensive passage of vessels of all nations through the o
gone aforesaid". The preamble of the declaration mentioned the duties of the
Governments to ensure the conservation and protection of their'natural resources
and to prevent such resources from being used outside the area of their Jurlsdlctlon
to the prejudice of peoples so situated geographically that theii/seas are

5,

irveplaceable sources of essential food and economic materials., Costa Rica

has acceded to the Protdcal of Accession to the Declaration on 5 Qctober 1955.

(b) Follcwing the opening of the Convention for signature

18, Out of the twenty-two States which transmltted to the Secretariat legislatlon :

concernlng the continental shelf,éé/ thlrteen were parties to the Conventlon.

Some of these States 1ncorporated in their leglslatlon the definition of_the

contiﬁental shelf contaiﬁed in the Convention or asserted sovereign rights by
making reference to'the Cdnvention. Bome States in a2pplying the Conventioﬁ'
designated areas within which rights with respect to the sea-bed and subsoil are
—— exercisable. One of them designated each-of such areas as an "adjacent areaﬁ_mfIn S
one case legislation adopted before accession to the Convention_made'no reference
to the element bf adjacency in ifs definition of the-continental shelf. In ancother
case, iegislaiion incorporating the definition of the'cohtinental shelf contained |

in the Convention provided that the sea-bed and the subsoil of depressions entirely '

__/ Ope _cit. Regime of the Territorial Seas, pp. 725~ 72h See declaratlon'
of the chairmen of the delegations of Chile, Ecuador and Peru, document
A/CONF lB/L 50 in FPivret United Keticns Confererce on the Law of the Sea,;

- Official Records, vol. II, Anrexes, p. 132.
55/ See document AfAC.135/11.

Junn



AfAC.135/19
English
Page 29

surrounded by the continental shelf irrespective of their depth were part of the
eeontinental'shelf' Two States parties to the Convention do not appear to have
adopted 1mplement1ﬁg legislation.

h9° Nlne of the States which transmitted legislation were not partles to the
Convention. Of these, two defined the continental shelf in terms which follow
cloeely the definition of article 1 of the Conventioh. Three other States based
their definition on either of the single criteria preposed by the International
Law Commission at its 1951 and 1953 sessions. Of these three States, one adopted
the 200-metre formula and the other two the criterion of exploitability.

" 2, . Bilatersl agreements

50« A number of bilaﬁeral agreements have been concluded in recent years for the
delimitation of the boundaries of the continental shelf.éé/ The agreements
' 57/

provided or indicaﬁedAby Governments to the Secretariat - Tix rights as between

the parties to the agreements. The agreements generally follow the principle
COhtained_iﬁ article 6 of the Convention according to which "the boundary is the
median line every p01nt of which is equidistant from nearest points of the
baselines from which the breadth of the territorial sea of each State is measured"

No information is available on whether the parties have applied either or both of

— the testzof article 1 of the Conventiony“aithough—some'of the agreements appear -to

involve an interpretation of the concept of "adjacency". 58/

__/ On 20 February 1967, Denmark and the Federal Republic of Germany requested the
International Court of Justice to determine the principles and rules of
international law applicable to the delimitation as between them of the

e —eontinental shelf in the Horth Sea, beyend—the lines of partial delimitation

fixed under their agreement of 9 June 1965. The Netherlands and the Federal

Republic of Germany on the same date made a similar submission to the Court

concerning their agreement of 1 December 1964k, Both cases are pending before

the Court. )
 See document A/AC. 155/11._

It has been suggested that the AnglO*Nbrweglan agreement of 10 March 1965
answers affirmatively the question whether the Norwegian Trough is only a
depression of the. continental shelf (see L.F.E. Goldie, op. cit., pps 277-279,
and Arthur Dean, ibid., DPe. 2&9). The International Law Commission dealt with
the question of whether or not shallow areas, situated fairly close to the
coast and separated by narrow chamnels from the part of the continental shelf
adjacent to the coast should be considered as adjecent to that part of the
shelf (paragraph 8 .of the 1956 commentary of the Commission, reproduced in

~ this study, paragraph 19). The case of the Norweglan Trough was analysed in
Macientific considerations relating to the continental shelf". First United
Nationg Conference on the Law of the Sea, Official Records, vol. I, preparatory

documents, pp. hB hh, paragraphs 32 and 3&). o L /
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51. The Anglo-Venezuelan treaty of 26 February 1942, which is'generally_regarded'
as the forerunner.of the'Proclamations'concerning_the continental shelf made '
shortly after the Second World War, recognized rights which "have been or mey
hereafter be lawfully acguired" by the parties to certain'specified submariﬁe‘m
areas of the Gulf_of Paria lying between the Island of Trinidad and Venezugla,zg/

22/ Op.“ciﬁ.' Regime of the High Seas, p. 4k,
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