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Introduction

1. Traditional international law, eithér by custom or by treaty, has not made
extensive provisgion for the regulation of sctivities of States on the ocean floor
and sea—bed of the high.seas_beyond the limits of national jurisdiction. Even as
late as the 1958 Conference on the law of tﬁe Sea it was congidered premature&/

to formulate comprehensive and detailed regulations to govern state activity in .
this'area. 'However, this does ﬁot mean thaﬁ no law at all is applicable to the
ocean floor beyond the limits of national jurisdiction. This part of the present
study will examine legal principles and rules epplicable to the ocean floor and
sea~bed_be&ond the limits of national jurisdiction. The topics to be exémined
include non—appropriation of any part of the high seas, freedom of the high seas
including freedom of exploitation and scientific research in this ares, the laying
of submarine cables and pipelines, the concept of "reasonable" regard ﬁo the rights
of other States with respect to the use of the high seas, prevention of pollution
and the reservation for ;eaceful uges of the ocean floor and sea-bed.

2. It may be noted that the International Iaw Commission first began its
congideration of the law of the sea on the basis of reports submitted by the
Rapporteur,'Mr. J.P.A. Frangois, at its second sesgsion in 1950. The final report
of the International Lew Commission on this subject was made in 1956 and the
rFirst United Nations Cohference on the Iaw of the Sea was convened in 1958. The

Conference adopted the following four Conventions: Convention on the Territorial
Sea and the Contiguous Zone; Convention on the High Seas; Convention on Fishing
and Cohservation of the Living Resources of the High Seas; Convention on the

concerning the Compulsory Settlement of Disputes.

}/ Seea bélow, paragraphs 25-27;
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A, NonmapprdpriatiOn and freedom of the high seas

(1) Non-appropriation of any part of the high seas
5; 'Article 2 of the 1958 Convention dn the High Seas provides thats

"The High seas being open to all nations, no state may. Valldlv purport to
- subject any part of them to 1ts soverelgnty...'.
Ye In its Commentary in 1956 on artlcle 27 (laier artlcle 2 of the
1958 Conventlon on the High Seas) the Internatlonal Law Comm1551on stated -/
"The prlnclple generally accepted in 1nternatlonal ‘law that the hlgh
gseas are open to all nations governs the whole regulation of the subject.
. No State may subject any part of the high seas to its sovereignty; hence
no State may exercise jurisdiction over any such stretch of watereess' e
5e The princiﬁle of non~appropriation of the high seas was generally agreed -
upon during the meetings of the Internailonal Law Commission and the Law of the
Sea Conference in 1958. 3 _
6. In the more recent debates in the First Committee of the General Assembly
on the sea~bed and ocean floor, the same view concerning non-sppropriation or

non-application of the -doctrine of soverelgnty to any part of the hlgh seas, was

propounded.

2/ Yearbook of the International law Commission, 1956, vols II, p. 278,

Q/ See the statenent of the representative of the USSR, First Unlted Nations
Conference on the Law of the Sea,. Official Reccords, vols IV, Pe 39« See .
elso ibid., pps 9, 1L, 21 and 39; and Yearbook of ‘the Thternational Law
Commission, 1955, vols IL, Pe 21 and Yearbook of: the Internaiional Law
Commi.ssion, 1950, vols I, De 189 and vole II, PPe 36-=37. IS

&/ For example, the representative of Cyprus_sald;

"This vast area has not been appropriated by any nation. The concept

- 'of separste state sovereignties in respect of all land on this globe
fortunately so far has left the high seas untouched and immune. They
come under no sovereignty. Their resources are, therefore, the
heritage of all mankind, and should be treated as such.” (A/C l/PV.1530,
pp. 21-22; see also, Finland (A/AC.I135/1/Add.6, p. 2.)
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7. If the prlnc1ple is generally accepted that any claim to uoverelgﬂty over the
hlgh seas would be 1ncompai1ble with the doetrine of the freedom of the hlgh seas,
the guestion then arises whether this principle applles equally to the ocean Iloor,
or merely refers to the waler above the ocean floor of thé high:seéé.
8. It may bé'ndted that the legal régimes appliceble to the sea-bed_and'the'
superjaéent water need'not'necessarily coiﬁcide. Article 2 of the donventioh on the
Territorial Sea and the Contiguous Zone provides specifically fham "The sovereignty
of a coastal sfate exténds to the airsPace_bver the territorial sea as well as to its
bed and subsoil.” However, in the Convention on the Continental Shelf, although
under article 2 the coastal State is entitled to exzercise over the continental shelf
sovereign rights for the purpose of exploring it and explditing its natural resotrces,
article 3 prov1des that the rights of the coastal Btate over the contlnental shelf
do not affect the legal S‘ba.tus of 'bhe superjacent waters as high seds.
Oe _Wlth respect to the ocean floor beyond the limits of national jurisdiction,
reference may bé made to a Brazilian proposal fut forward during the Conference on
the Law of the Sea. Tﬁe purpose of the proposal was to limit the text of article 27
(subsequently article 2 of the High Seas Convention) to the waters of the high seas .2

5/ Document A/CONF.13/C2/L.66.
: Brazilian proposal

Article 27
Replacemrticle 27 by the Tollowing texts:
"Article 27
"Legal Status of the waters of the high seas :
1. The waters of -the high seas are for the JOlnt use of all States.'
2+ No Staie nay valldly purport to subject any part of them to its

sovereignty.'

- "Article 27A
Exercise of authority by States over the waters of the high seas

No State may exercise over the waters of the high seas any authority other
than that permitted by these articles or by other rules of international law,
or exercise such authorlty for purposes other than those referred to in these

‘articles or rules.

"irticle 27B . :
Use of the waters of the high seag
1. All States are entitled to use the waters of the high seas in accordance,-

with the relevant regulations.
2. The use of the waters of the high seas ig regulated solely.

(a) By international law; and
(b) By States; in such casesd, for such purposes ‘and within such limits

as are authorized or determined by international law.
‘3. . A1l States shall use the waters of the hlgh seas in such a way - as not to

1nterfere unduly w1th thelr use by other States.

/oo
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10

The representative of Brazil, introducing his proposal in the Second Committee'

of the 1958 Conference on the Law of the Sea, stated:é/

1l.

amendment by Brazil to arbicle 26 was rejected .t

12.

"ees it was unlikely that any international agreement could be achieved if .
the legal régime relating to safety, navigation, fisheries, exploitation of
the sea-bed, alr space, etc., were made dependent solely on a horizontal
demarcation line on the surface of the sea. Agreement could better be reached
if the general ccncept of the sea were divided into four separate ones - waters
of the sea, living resources of the sea, the sea-bed and the air space above
the sea - and if an attempt were made to legislate for each separately.”

However, the Brazilian.preposal was subseguently wi%hdréwn when a related

-

The impossibility of appropriation or the exercise of soverelguty over any_'

areas of the high geas thus does not necessarlly settle the questlon of the

possibility of "occupation" of the ccean floors The legal status of the sea-bed

and whether it could be characterized as "res ng;llus or "res_communis" were

Y

First United Namlons Conference on the Law of the Ses, Ouflclal Records,

vole IV, ps 42, 1958, The representative of Brazil continued: o
"His delegation®s purpose in introducing the words *waters of the
high seas® into article 26 was to restrict the application of
articles 26 to 48 and 61 so that decisions taken by the Second
Committee on the Pégime of the-high seas would not apply automatically .
to the continental shelf. and to fisheries. The present conference :
had displayed some indecision in getting to grips with the various
topics discussed by each committee for fear that, 1f the principles.
approved by one committee were too wide in scope, they mlght
prejudice the decisgions of cther committees. '

Pirst United Nations: Conference on the Law of the Sea, Off1c1al Records,
vole IV, Pa 5h 1958, The text of the Brazilian amendment to article 26
is contained in document A/CONF 13/0 2/L67 reading as follows:
UThe term 'waters of the high seas® means those waters lylng
between the outer llmlts of the territorial seas."

/;;;
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discussed in some detail in the early debatesg/ and reportsg/ on'the law of the
sea, by the International Law Commission. However, as the debates were conducted
in the context of the rlghts of the coastal State over the contlnental shelf the
views expressed may not be really pertinent to any attempt to ascertain the present
legal status of the séa—bed beyond the limits of national jurisdictioh. It may be
noted, however, that in the Final text of the Convention on the Continental Shelf
the concept of rights based on occupation was regected Article 2 (2) of the
Convention on the Continental Shelf prov1des that the rlghts to be exerc1sed are
"exclusive" to the coastal State and article 2 (3) stipulates that: "the rights
of the coastal State over the continental shelf do not depend on occupatibn, -

effective or notlonal ‘or on any express proclamation".

13. The doctrine of acoulsltlon of territory by occupation was referred to by a
number of representatlves_ln the First Committee of the General Assembly during

the debate on the sea-bed.lg/ Tt was also mentioned by a number of Govermnments

in their response to Geheral Assembly resolution 2340 (XXII).

8/ First United Nations Conference on _the Law of the Sea, Official Records, 1958,
vol. VI, pp. 2-3, 12, 21.
Yearbook of the Interngtional Law Commission, 1955, vol. I, p. 157, vol I,

pp- 7, 19-21.
Yearbook of the Internatlonal Law Commission, 1950, vol. I, pp. 188, 215,

226-230, vol. 1L, pp. 97-98. :
Yearbook of the Imternational Law Commission, 1951, vol. I, p. k07.
‘Bee, for example, the analysis made by Mr. Hudson, Yearboock of the

International Law Commission, 1950, vol. I, p. 228.

"Mr. Hudson said that he had made an attempt to set out the problem on the
basis of what Mr. Frangois and Mr. Brierly had said, and he read out the
following text, in which he had used the terminology of the Treaty of 1942
between Great Britain and Venezuela: *Is the submerine area (sea-bed and
subsoil) of the continental. shelf off the coast of a littoral state and outside

the area of its territorial waters (1) res nmullius, (2) res communis,

(3) subgect ipso_Jure to the control and jurisdiction of the littoral state,
or ( ) subject to the exercise of control and jurisdiction by the littoral
state for the limited purpose of exploring and exploiting the natural
resources?' He would say no to the first three questions, and yes to the
fourth. His suggestion was in response to Mr. Yepes' appeal to the Commission

to define the legal status of the continental shelf."
9/ Yearbook of the International law Commission, 1956, vol. 11, p. 298.

10/ Sudan, p. b; Netherlands, p. 25, para. 12; document A/AC. 135/1; Malta,
document A/C 1/PV.1515, pp. 37-140; Chlna, A/C 1/PV.1525, p. 32.
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14. The reply of Finland, for example, states:l;/ "The Government of Finland
considers that the principles of freedom of the high seas, set forth in the -

1958 Convention on the High Seas, can also be related to the ocean floor and that
ﬁhe Prohibition of occupation contained in these principles refers also to attempts
to_subject any part of the above-mentioned ocean floor for national purposes."”

15. Finally, the views expressed'by various authors. and Jurists may be noteds 
Although a substantial -number of'authorities have taken the vieW'fhat claims to
sovereignty ovér any part of the @igh seas wpuld be incompatible with therfifmly'

established principle of freedom of the high seas, few authorities have examined

in detail the legal status of the ocean floor. Most of . the authorities. that have

con81dered thls questlon have usually done so by con51der1ng the ocean floor of
the high seas in general, without speclal reference to the ocean floor beyond the

limits of national Jurlsdlctlon asg establlshed by recent practice.
16. Amongst these author;tles, oplnlon is div1ded concerning the status of the

ocean floor underlyling tﬁb high seas. Some writers, including Gidellg/ and.

Colom'bo.e:'-L maintain that the sea-bed has the same legal status as the high geas.

11/ Document A/AC 135/1/Ada 6, Po 2e
12/ Gidel, Le Droit International Public de la Mex (1932), vols I, pp.‘lL98—50l.

13/ Colombos; The Law of the Sea, 1967, Te 670 “A clear dlstlnctlon mst be
drawn between the bed of the sea and its subsoil. As regards the former,

the better opinion appears to be that it 1s incapable of occupation by any
State and that its legal status is the same as that of the waters of the -
open sea above it. The same reasons for maintaining it unappropriated -
in the interests of the freedom of navigation apply, with equal force,

to the bed of the sea. Exceptionally, on grounds based on historical and
prescrlptlve con31deratlons, it has been generally . admltted that a limited
portion of the bed of the open sea is capable of occupatlon by 1nd1v1dual
States for well-defined purposes, and entitled to recognltlon by other _
States. This is notably the case of the pearl fisheries off the coasts of
Ceylon and the Persian Gulf Whlch belongs to -Great Britain by 1mmemor1al

usage arnd effective occupatlon.
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Other writers, including Fauchille,l&/ westlake,-—/ Hurst, ——/ Heds Smith, ——/
Oppenheim,ég/ and O'Connell*g/ appear to take the v1ew that the sea-bed is
susceptible of occupation. :

17. With respect to the subsoil of the high seas, mosf writers regard it as
capable of "effective occupation"-subject tb.no unreasonable interference With the
Iffee use of the high seas gbove, This view was expressed b&_oﬁe writer as

follows:go

"Oon the other hand, the subsoil under the bed of the sea may be considered
capable of cccupation as the same reascons, based on the principle that no
obstacles should be made to the freedom of commmication and trade on the
high seas, do not apply. It would therefore be unreasonable to withhold
recognition of the right of a litboral State to drive mines or build tunnels
in the subsoil, even when they extend considerably beyond the three-mile
limit of territorial waters, provided that they do not affect or endanger
the surface of the sea.

14/ ¥Fauchille, Traité de Droit International Public (1925),. vol. I, part IT, p. 19.
15/ Westlake, International Lsw (1904), vol. I, pp. 187-188.

EPJj
;é/ Hurst, Whose is the Bed of the Sea, British Yearbook of International Law,
1923-1924, p. 43, "The claim to the exclusive ownership of a portion of the

bed of the sea and to the wealth which it produces in the form of pearl
oysters, chanks, coral, sponges or other fruectus of the soll is not
inconsistent with the universal right of navigation in the open sea or w1th
the common right of the public of fish in the high seas. :

smith, Great Britain and the Tew of Nations (19%5), vol. II, p. 122,

11/

18/ Oppenheim, International Law, vol. I, Peace, eighth edition, »p. 628+ . ...
"Tn fact there exist numerous cases in which States habitually exploit
through the activity of their nationals the resources of the surface of
the sea~bed. Although it is traditional to base some of these cases on
the ground of prescription, it is not inconsistent with principle, and is
‘more in accord with practice, to recognize that, as a matter of law, a State
may acquire, for sedentary fisheries and for other purposes, sovereignty and
rroperty in the surface of the sea-bed, provided that in so doing it iIn no way
interferes with freedom of navigation and the breeding of free-swimming fishe"

0'Connell, International Law (1965), vole I, D. 5Tl

Colombos, ops tite, ps 69.' See also, Oppenhelm, Ops cite, pp. 629-631;
Gldelg 0P Clt., vola I) p' 5109

b

Jeee
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18. A similar view was expressed by the Special Rapporteur on the Law of the

Sea. E}/ In this context, reference may also be made to artlcle T of the

Conventlon on the Contlnental Shelf. 22/

(i1} Freedoms of the high seas specified in article 2 of the 1958 Conventlon
on the High Seas

19. Article 2 of the 1958 Convention on the High Seas enumerated four freedoms

~of the high seas:

"... Freedom of the high seas is exercised under the conditidns
laid down by these articles and by the other rules of international law.
It comprises, inter alia, both for coastal and non-coastal states:

(l) Freedom of navigation;

(2) Freedom of fishing;

(3) Freedom tolay submarine cables and pipelines;
(h) Freedom to fly over the high seas.

These freedoms, and others which are recognized by the general principles
of international law, shall be exercised by all states with reasonable
regard to the interests of other states in their exercise of the freedom
_of_the high seas." -

20. The use of the words "inter alia" and "these freedoms, and ofhers;.."
indicates that the freedoms enumérated in article 2 are exemplary and not
exhaustive. This interpretation is confirmed by the preparatory work and in

particular it may be noted  -that the commeﬁtary of the International

21/ Yearbook of the Internatlonal Law Comm1551on, vol. I, 1950, p. 212,
"Mr. Frangois replied that- the principle on which he had taken his Stand was to
be found in.the second. paragraph of the part of his report under discussion
where it was stated that 'the. arguments on which recognition of the principle.
of the freedom of the high seas is based cannot be invoked in regard to the
gubsoil.! There are no rules of positive law which prohibit States from
establishing their jurisdiction over the subsoil of the sea. The right of.
States to occupy portlons of the subsoil of the hlgh seas must therefore be
admitted.” ) : :

gg/ Article T of the Conventlon on the Contlnental Shelf states: '-"The prOVlSlonS
of these articles shall not prejudice the right of the coastal State to
exploit the subscoil by means of tunnelling 1rrespect1ve of the depth of water
above the subsgoil."” :

e
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Law Commission on article 27 of the final draft submitted to the Conference in

1958 states{ :

" "Phe 1ist of freedoms of the high seas contained in this afticle_is
not restrictive. The Commission has merely specified four of the main
freedoms, but it is aware that there are other freedoms, such as freedom
to undertake scientific research on the high seas...." 25/
21, A number of statements made at the 1953 Conference on the Law of the Sea alsoc

emphasized that the category of freedoms of the high seas was not closed or

exhausted by article 2. ——/

(iii) Freedom of exploration and éxploitation of the natural resources of
the sea-bed and subsocilil beyond the limits of national jJjurisdiction

22, Apart from the four freedoms specifically mentioned in articlé 2, two furtﬁer
freedoms are referred to: freedom of.scientific regsearch and freedom of
eXploitation of the natural regourceg of the high sess.

23. With respect to the latter, the International Law Commission, in its
commentary in 1956, noted that it had only specified four ffeedoms, but was aware
that there were other freedoms. Aftér a reference to freedom of scientific

25/

regsearch, the commentary continued:—'

"The Commission has not made specific mention of the freedom to explore
or exploit the subsoil of the high seas. It considered that apart from
the case of the exploitdtion or exploration of the soil or subsoil of a
continental shelf... such exploitation had not yet assumed sufficient
practical importance to justify special regulationa"

ok, A further reference to freedom of exploitation was made. by the Special
6 .
Rapporteur in his report in 1956, 28/ He stated:

23/ Yearbook of the International Law Commission, 1956, vol. II, p. 278.

2&/ First United Nations Conference on the Law of the Sea, Off1c1al Records,
1958, vol. IV, pp. L7, 35 and L1,

25/' Yearbook of the International Law Comm1531on, 1956 vol. I¥, p. 278,
26/ 1Ibid., p. 9. '
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"B. The Explcration and Exploltatlon of the Sea-bed and Subsoil of the
High Seas outside the Continental Shelf

"In the report on the work of the seventh session, the Commigsion
p01nted out that it had not studied this problem in detall It seems
to the Rapporteur that the Commission will not have to consider the
freedom of States to explore or exploit the subsoil of the high seas
outside the continental shelf. The construction of permanent
installaticns for that purpose in sea areas where the depth exceeds
200 metres is at present impogsible, and is likely to remain so for
some considerable time,'

25. 1In 1955, the question was raised in the - Internaticnal Law Commission of'the.

freedom to exploit the sea-bed of the high seas, by Mr. Scelle who said: —ﬂ/

"If it were hot p0581ble at that late stage to delete the sub-paragraph
in question, 28/ the comment to the article should, he proposed, make it
clear that the Commission did not deal with freedom to fly over the high
seas in the draft articles, any more than it dealt with several other
important freedoms connected with the high seas. There was the freedom
to carry out scientific research on the high seas; more important still
was the freedom to extract mineral wealth from the high seas. The
Commission, in its draft articles on the continental shelf, had granted
to the coastal State the right to exploit the mineral wealth of the soil
and subsoil of the high seas wherever the depth of the sea did not
exceed 200 metres. It would be the height of absurdity if the coastal
State, which might well not have a continental shelf, was not allowed to
extract mineral wealth from the hlgh seas themselves —_aa_dlﬁtlngt frem,W”””

exploiting their living resources I

26. In reply to Mr. Scelle, the Chairmen. of the International Law Commission
invited the Commission to consider the addltlbns to the comment on article 2

proposed by the Rapporteur in order to glve satlsfactlon to Mr. Scelle. —2/

"o, The Comm1331on has merely spe01f1ed the four main freedoms.
It is aware that there are other freedoms, such as freedom to explore
or exploit the subsoil of the high seas and freedom to engage in

27/ Yearbook of the International Iaw Commission, 1955, vol. T, p. 263,

28/ The sub-paragraph in guestion was sub- paragraph i of artlcle 2 whlch refErred
to freedom to fly over the high seas. -

22/ Yearbook of the International Law Commission, 1955, vol. I, p. 282

vol. IT, pp. 21-22. See also Yearbook of the Interndtlonal Law

Commission, 1955, vol. I, pp. 222 and 26h.
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'scientific research therein. It is evident that the latter freedoms
can only be exercised in the high seas covering a continental shelf
gubject to any rights over that shelf which the coastal State can
invoke. The Commission did not study this problem in detail at the

present session.” 30/
27. It may be concluded from the above that, although reference was made both by
the International Law Commission and its individual mewmbers to a further freedom
to exploit the sea-bed and subsoil of the high seas, this freedom was not '
specifically included in article 2 con account of the fact that the subject was

conaidered too premature and impractical for detailed regulation.é&/

(iv) Preedom of scientific research

28. Apart from freedom of exploitation of the sea-bed, frequent reference was also
made at the 1958 Conference to freedom of scientific research on the high seas. Th
repreSentative of the United Kingdom particularly referred to the need for the

specific inclusion of stch a freedom in article 2 of the 1958.Convention on the
High Seas:

¥, .. explaining the reasons for the United Klngdom.proposal lﬁé? said
that the point was actually mentioned in the second paragraph of the
comment, which made it clear that the list of four freedoms was not
restrictive. In paragraphs 53 to 55 of the Special Rapporteur's report . ... .
(A/cH.4/97) attention was drawn to the concern aroused in international
scientific circles by the Commission's proposals on the continental
shelf. The omission of freedom of research, experiment and exploitation
from a specific list of the freedoms open to all nations on the high seas
had not unnaturally aroused serious concern, based on the apprehension
that a state might use its rights over the continental shelf to the

ég/ The session referred to was_ﬁhe seventh session.

31/ See, Yearbook of the International Law Commission, 1956, vol. I, p. 1l:

"Toub-section B: Exploration-and exploitation of the sea-bed and
the subsoil of the high seas outside the continental shelf

"3%, Mr. FRANGOTS, Special Rapporteur, said there had been some. criticism
of the Commission for having neglected that aspect of the subject. It was,
however, a purely theoretical guestion, and it would be a work of '
perfectionism to embark on its codification. The Commission should not

examine it at present."
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detriment of scientific research. That fifth freedom.was surely as
important as the four others that had been listed." 32/

29. 1In connexion with the reference to the continental shelf end scientific

research, it may be recalled that article 5 (l) of the Convention on the

Contlnental Shelf provides:

“The exploration of the continental shelf and the exploitation of its
natural resources must not result in any unjustifiable interference -
with navigation, fishing or the conservation of the living resources

of the sea, nor result in any interference with fundamental oceanographic
or other scieantific research carried out with the intention of open ‘

publlcatlon "33/
30. In its final commentary on article 2 in 1956 the Internatlonal Law Commlss1on
referred to the four freedoms spe01f1ed in that artlcle and stated-éu/

“Zrt/ is aware that there are other freedoms such ag freedom to

undertake scientific research on the high seas - a freedom limited

only by the general brinciple stated in the third sentence of
- paragraph 1 of the commentary to the present article.”

The third sentence of paragraph 1 provides:

"States are bound to refrain from any acts which might adversely. affect
the use of the high seas by natlonals of other States.” :

31. The question of freedom of scieﬁtific research was referred to in connexion
with the more complex issue of nuclear tests on the high seas by the Speczal

55/

Rapporteur of the Commmssron in his report to its seventh session:

32/ 1Ibid., p. 29.

33/ See, however, article 5 (8) of the Convention on the Continental Shelf:. "The
consent of the coastal state shall be obtained in respect of any research
concerning the continental shelf and undertaken there. Nevertheless, the
coastal state shall not normally withhold its consent if the request is
submitted by a qualified institution with a view to purely scientific research
into the physical or biological characteristics of the continental shelf,
subject to the proviso that the coastal state shall have the right, if it so -
desires, to participate or to be represented in the research, and that in any -

event the results shall be published."
34/ Yearbook of the Tnternationa) Law Commission, 1956,_v‘ol° I, p. 278.

35/ Yearbook of the International Law Commission, 1956, vol..II, pp. 9-10.
See also, below, paragraph T4 concerning the test-ban treaty.
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"The Commission also pointed out that it had not studied the problem
of scientific research in detail at its seventh session. It accordingly
expressed no opinion on the question whether the freedom of the seas
includes the freedom of each State to engage in any form of scientific
research it desires, even if, as a consequence thereof, large sea areas
used by others for purposes of navigation or fishing become closed to
shipping. Attention has been drawn to this problem principally by
research into the effects of atomic or’hydrogen bombs "

A number of other references were also made to freedom of sclentlflc research at
the seventh session. 3 / . o

32. At the 1958 Conferencé on the Law of‘the Sea the following proposal was put
forward by Portuga%7/to add to the four freedoms specified in article 27 (2) the

following freedom:—

"Article 27 (2)

"(e) Freedom to undertake research, experiments and exploration.

However, the proposal was rejected by 39 votes to 13, with 8 abstentions.éé/

33. In connexion with freedom of scientific research reference may be made to the
provisions contained in the Antarctica Treaty 1959 and the Treaty of Principles
Governing the Activities of States in the Explor&%ien—and-Use~of~0uter Space,
‘including the Moon and Other C_eleétial Bodies 1966. Article IT of the Antarctica

Treaty provides:

"Freedom of scientific investigation in Antarctica and co-operation
towards that end... shall continue, subject to the prov131ons of the

- present Treaty." ——

36/ Yearbook of the Internatiopal Law Commission, 1955, vol. I, pp. 202, 26k,

37/ Doc. A JCONP . 13/0 2/L.7. See also, First United Nations Conference on the
Law of the Sea, Official Records, 1959, vol. IV, p. 38. "The Portuguese
delegation considered that the freedom to undertake research, experiments
and exploration was of prime 1mportance, and should therefore be mentioned

in Article 27."

38/ Doc. A/CONF.lE/C,Q/L.7. See also First United Nations Conference on the
Law of the Sea, Official Records, 1958, vol. IV, p. 55.

N
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Article T of the Treaty on Outer'Space_states:

"There shall be freedom of scientific investigation in outer spéce,

including the mocn and other celestial bodies, and States shall

facilitate and encourage 1nternatlonal co- operatlon in such

investigation."
With respect to scientific research and the ocean floor; reference may be made to
the establishment of an Intergovernmental Oceancgraphic Commission Wofking_group
on legal. guestions related o scientific 1nvest1gatlons of the ocean. 59/ The terms
of reference of the working group are given in a resolution adopted by the

Intergovernmental Oceanographic Comm1581on.£9/ .

e e

39/ UNESCO, Intergovernmentdl Oceanographic Commission, Flfth Se551on
Doc. 8C:CS/150, pp. 16-19. .

4o/ 1bid., annex III, pp. 5-6.
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B.  Laying of submarine cables and plpellneq on the ocean
floor and gea-bed of the high seas

3, Detailed prdvision is made in the 1958 Conventlon on the High Seas with
respect to submarine cables énd pipelines. Apart from article 2 of the Convention
which expressly refers to "Freedom to lay submarine cables and pipelines" éé_one
of the four freedoms enumerated in the'Coﬁventioh, four other articles of the
Convention én the High Seas contain elaborate -provisions concerning submarine
cables and pipelines as follows: '

"article 26

"1, All States shall be entitled to iay submarine cables and
pipelines on the bed of the high seas.

M2 Subject to ite right to take reasonsble measures for the
exploration of the continental shelf and the exploitation of its natural
regources, the coastal State may not impede the laying or maintenance of

such cableg or pipelines.

"z, When laying such cableg or pipelines the State in guestiorn shall
pay due regard to cables or pipelines already in position on the sea-bed.
In particular, possibilities of repalring existing cables or pipelineg
shall not be prejudiced,

"Article 27

- "Every State ghall take the necessary legislative measures to provide
that the breaking or injury by a ship flying its flag or by a person
subject to ite Jurisdiction of a submarine cable beneath the high seas
done wilfully or through culpable negligence, in such a manner as to
be liable %o interrupt or obstruct telegraphic or telephonic communications,
and gimilarly the breaking or-injury of a submarine pipeline or high -
voltage power cable shall be a punichable offence. This provision shall not
apply to any break or injury caused by persons who acted merely with the
legitimate object of saving their lives or their ships, after having:
taken all necegsary precautions to avoid such break or injury. '

"article 28

"Every State shall take the necessary legislative measures to provide
that, 1f persons subject to the Jurisdiction who are the owners of a cable or
pipeline beneath the high seas, in laying or repairing that cable or pipeline,
cause a break in or injury to another cable or plpe;lne, they sghall Dbear the

cost of the repairs.

/...
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' "Article 29

"Every State shall take the necessary legislative meagures to ensure
that the owners of ghips who can prove that they have gacrificed an anchor,
a net or any other fishing gear, in order to avolid injuring a gubmarine -
cable or pipeline, shall be indemnified by the owner of the cable or
pipeline, provided that the owner of the ghip hag taken all reasonable

_-precautlonary meagures beforehand,”

The above provisions were partly based on the Convention for the Protectlon of _
Submarine Cebles gigned in 188k, b1/ the resolutions adopted at the 191% Confererce
in London&g/ and the resolutions adopted by the Institute of International Law.gé/

41/ Yearbook of the International Law Commission, 1950, vol. I, p. 188,

L2/ See, Yearbook of the International Law Commigsion, 1951, vol. IT, pp. 85~ 88;
gee algo Yearbook of the International Law Commission,- 1956 vol 1T, -

Tp. 293-2904.
43/ Ibid.

e
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35. The articles of the 188Lk Convention which served as a basis for articles 26-29

Wb/ b5/ ey 16/

of the Geneva Convention on the High Seas were articles II,

VIII,&I/ and XIlugﬁ/

36. 'Apart from the articles dealing with submarine cableg and pipelines contained
in the 1958 Convention on the High Seas, reference may also be made to article 4 of

the Convention on the Continental Shelf:

"Subject to itg right to take reasonable measureg for the exploration
of the continental shelf and the exploitation of its natural fesources, the
coagtal State may not impede the laying or maintenance of submarine cables
or pipelines on the continental shelf."

4/ PThe breaking or injury of a submarine cable, done wilfully or through culpable
negligence, and resulting in the total or partial interruption or embarrassment
of telegraphic communication, shall be a2 punishable offence, but the punlehment
inflicted ghall be no bar to a 31v1l action for damages.

"This provision shall not apply to ruptures or injuries when the parties guilty
thereof have become.so simply with the legitimate object of saving their lives
or their wvessels, after having taken all necesqary precautions to avoid such
ruptureﬁ or 1n3ur1e _

45/ "The owner of a cable who, by the laying or repairing of that cable, shall
cause the breaking or injury of another cable, shall be reguired to pay the
cogt of the repairs which such breaking or injury ghall have rendered necesrary,
but such payment shall nct bar the enforcement, if there be ground thereof, of
cartickeIL-of this Convention."”

46/ "Owners of ships or vessels who can prove that they have sacrificed an anchor,
a net, or any other implement usged in fishing, in order to aveid injuring a
submarine cable, shall be indemnified by the owner of the cable.., ."

L7/ "The courts competent to take cognizance of infractions of this convention
shall be thoge of the country to which the vessel on board of which the
infraction has been committed belongs. It is moreover, understood that, in
cases in which the provigion contained in the foregoing paragraph cannot be
carried cut, the repression of violaticns of this convention shall take place,
in each of the contracting Stateg, in the case of its subjects or citizens,
in accordance witk the general rules of penal competence egbablished by the
special laws of those States, or by internaticnal treaties.”

Eﬁ/ "The high contracting parties engage to take or to propose to their respective
legislative bodies the meagureg necesgary in order to.secure the execution of
this Conventicn, and especially in order to cause the punishment, either by
fine or imprisorment, or both, of such persons ag may violate the provigions
of articles IT, V and VI."
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37. The articles contained in the 1958 Convention on the High Seas concerning
qubmarlne cables and pipelines were dlccussed at several sesslonq of the
Imternatlonal Law Commission between 1950 ~1956, %4/ On the whole there appeared to
be general agreement about freedom to lay submarine cables and prqtectlpn of
submarine cables.ég/ _ | _ _

33. In its_eommentary rn 1956 on an articleéi/ concerning submarine.cables, the
Internetional Law Commission stated that ih ites view, the principles.adopted
reflected existing inﬁernational law.ig/-The Cormigeion also considered thet the
regulations concerning telegraph and telephone cableg could be extended to inciude
high-voltage cables and pipelines beneath the high seasoéé/
39. During the 1958 Conference ch the Law of the Sea the draft articles on
submarine cables and pipelines submitted by the International Law Comm1 q1on§g/ .
were congidered in detail. 25/ Article 64 cubmitted by the International Law
CommlsQ1on which prov1ded that Every State shall regulate trawling =0 as to engure
that all the fishing gear uged shall be 20 conqtructed and maintained as to reduce
to the minimum any danger of fouling submarine cables or plpellnes R was not

adopted and wag deleted, 2 Proposed amcndments by the United States of ﬁmerlca to
articles 62, 63 and 65 relating to submarine cables and pipelines were w1thdrawn-/

Lo/ In particuler;—wee Yearbook of the International Law 'COmm'lSS'ioH; 1950, vol. I,
p. 188; Yearbook of the International Law Commigsion, 1951, vol. IT, pp. 85-88;
Yearbook of the International Law. Commisgsion, 1955, vol. IT, pp. 31-32 and
Yearbook of the International Law Commission, 1956, vol. I, p. 150. '

Yearbook of the Internaticnal Law Commisgion, 1950, vol. I, pp. 199-200.

"Article 61. 1. All States shall be entitled to lay telegraph, telephone
or high-voltage power cables and pipelines on the bed of the high seas.

=8

"2, Subject to its right to take reasonable measures for the exploration of
the continental shelf and the exploitation of its natural resources, the coastal
State may not impede the laying or maintenance of such'cables or pipelines."

52/ Yearbook of the International Law Commigsion, 1956, vol II, pp. 293-29M, -
53/ Ibid., p. 278. |
s5hk/ Ibid., pp. 293-294.

55/ First United Nabions Conferznce on the Law of the Sea, Off1c1al Records, 1958,
vol. IV, Second Committee, pp. 86- 90 9& g5, o

_5_,@/ Ibid., pp. 9k-95.
57/ Ibid., p. 90.
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when'it was agreed in principle that the adoption of these articles would not
involve the repeal of the provisions contained in the 1884 Convention.

40. Fxamples of national 1egislation, which States have adopted,.with respec£ to
submarine cables may be found in document A/Acql55/lo.2§/

41. During the debate in the First Committee of the General Assembly on the ocean
floor and gea-bed, two representatives drew attenticn to the laW‘regardlng

59/

gubmarine cables.

58/ See document A/AC. lBJ/LO pp. 52-61.
59/ Document &£/C.L/PV.1526, p. 16, the repreqentatlve of France stated:

"T shall endeavour—to—show that these distinctions are not quite as
sgimple as that, that law is not completely abgent from the field of the
sea~bed and the gcean floor and that therefcre we shall have to take into
account some ruleg which are already in existence. '

"As far as the sea-bed is concerned may I perhaps mention two .
exampleg: one relates to the laying of cables oxr pipelines, whose freedom
hags already been recognized by article 26 of the Convention on the High——-
Seas of 1958. The second example is that of stationary fishing
installaticng, some of which use posts set in the sea floor, and thus
occupy the sub-jacent sea-bed."

Document A/AC. 135/1 D. h6, para. lb, the representative of Norway also
gtated:

Uhus Article 4 of the above-mentioned regulations of 25 August 1967
provideg: '... Particular care must be taken to avoid any unreascnable
impediment or nuisance to ehipping, fishing or aviation, to avoid damage
or risk of damage to marine 1life or to underwater cables or other
underwater installations and to avoid pollution or risk of pollation to
the seabed and its subscil, the sea and the air.'

oo
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C. The concept of reasonable regard to the rights of other otates
with respect to the use of the high seas

k2. 'The concept of reasonable regard to the rlghts of other States was clearly .
enunciated_in article 2 of the 1958 Couvention on the High Seas. After enumerating

four of the freedoms of the high seas, the article provides that: "These freedoms,

and others which are recognizéd by the general principles of international law:

shall be exercised by all States with reasonable regard to The 1nterests of -other

States in their exercise of the Freedom of the high seas. ., ."

43. In its commentary on article 27 of its final draft in 1956 the International

Taw Commission said: "States are bound to refrain from any acts which might
adversely affect the use of the high seas by nationals of other States".ég/

4, Also in 1956, the Special Rapporteur on the law of the sea, Mr. Frangois, ‘in -

his report to the International Law Commission, defended the criterion of

"reasonablenesg" ag a general principle to regulate the various Treedoms of the

high seas.6l A

45, "The veal difference between his text and Mr. Pal'ség/was that his own

wording prohibited activities which 'unreasonsbly®! prevented other States from -

exercising their rights, whereas Mr. Pal's ruled out altogether any usé'of the

high seag which might be harmful to man.  As Sir Cerald Fitzmaurice had

—emphasized Mr. Palls text went too“falfTEmHnsé‘Uértéin'activities, though they
might adverssly affect other States, might be justifiasble, and that was why he

the Special Rapporteur) was convinced that the concept of 'reasonableness! must
1% 1%

be introduced.”

60/ Yearbook of the International Law Comm1551on. 1956 vol. II, p. 278,
'61/ Yearbook of the International Law Comm1851on, 1956 vol. T, Do 33.

62/ Mr. Pal had proposed the following text:

"Freedom of the high seag does not extend t0o any such utlllzatlon of “the

high seas as is likely to be harmful to any part of mankind. Scxentlflc
research and tests of new weapons on the high seas are permissible only

gubject to this qualification, as also to the- quallflcatlon that they do not

interfere with the equal freedom of other Stateso

Yearbook of the International Lew Commission, 19 6, vol I, pp. 11- 1z.
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L6, At the 1955 Conference on the Law of the Sea, a number of etatements by
representabiﬁes emphasiied the importance of this general principle that States -
shouid exercise their rights on the high seas in such a manner that they would.
not unduly, unjustifiably or unfeasonably interfere with the exercise of its
rights by another State. o -

47. The representative of the Uhlted States at the Conference stated that "The
legality of all uses of the hlgh seas must be determined by the appllcatlon of
the test of reasonableness w/

48, The representatlve of Gzechoslovakia expressed the view that "The freedom
of every State in that respect was limited by the freedom of other menbers of
the international community. Any State which used the freedom of the high seas in
such e way as to exclude other States or their nationals from using the high seas
wouid be violating that freedom, and would in consequence incur internat ional

gt/

- responsibility."

S e 1 s .t

63/ TFirst United Netions Conference on the Law of the Sea, Official Records,
1958, vol. IV, p. 15. _ _

6L/ TFirst United Nations Conference on the Law of the Sea, Official Records,
1958, vol. IV, p. 2%, - . .

/"09
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D. Prevention of pollution of the sea -

Lo, Two artlcles of the 1958 Convention on the ngh Seas deal w1th the problem
of pollutlon. Article 2L provides that:

"Every State shall draw up regulations to prevent pollution of the seas .

. by the discharge of oil from ships or pipelines, or resulting from the
exploitation or exploration of the sea-bed and its sub-soil, taklng
account of existing treaty provisions on the SubJPCt "

Article 25 provides:

"1. Every State shall take measures to prevent pollution of the
seas from the dumping of radio-active waste, taking into account any .
standards and regulations which may be formulated by‘the competent
1nternatlonal organizations. :

_ "2, All States shall co—operate w1th the competent 1nternat10nal
organizations in taking measures for the’ prevention of pollution of the
seas or alr space above, resultlng from any activities with radlo active
materials or other, harmful agents. :
50. 'In connexion with the reference in article 24 to "existing treaty provisions
on the subject" mention might be made of the International Convention for the
Prevention of Pollution of the Sea by 0il, done at London on 12 May 195k, ag
amended by the Conferehce of Contracting Governments, held at London from
b1l ApFil 1962‘65 ***** :

51. Concernlng pollution of the sea resulﬁing from the dumping of radio-active

waste, reference may be made to the provisions of the following resolution

adopted by the 1958 Law of the Sea Conference.

MPollution of the High Seas by Radio-Active Materials

"Regolution adopted on 27 April 1958, on the report of the Second
Committee, relating to article 25 of the Convention on the High
Seas

"The United Nations ConferenCe on the Law of the Sea,

puvRiniiul = At St = 4

diSposal of radio-active wastes in the gea,

6)/ For the text of the Conventlon, see United Natjons, Treatv Series, . Vol 527,
ps Ho The amendments to the Convention mey be found in:  U.K. Cmnd 1801

(1062).
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_ "Paking into account action which has been proposed by various
national and international bodles and studies which have been publlshed
on the. subgect

"Noting that the International Commission on Radiclogical Protection
has made recommendations regarding the maximum permissible concentration
of radio-isotopes in the human body und the maximum permissible.
concentration in air and water,

"Recommends that the Internatlonal Atomic Energy Agency. in
consultation with exleting groups and established organs havi.g
acknowledged competence in the field of radiological protection, should
pursue whatever studies and take whatever action is necessary to assist
States in controlling the discharge or release of radio-active materials
to the sea, in promulgating standards, and in drawing up internationally
acceptable regulatlons to prevent pollution of the sea by radio-active
materials 1n amounts whlch would adversely affect man and his marine

_regources."

The text concerning pollution prepared by the International Law Commission

in 1956 and submitted E? the 1958 Conference on the Law of the Sea was as

follows:66

53,

"Pollution of the high seas
"Article L8

"l. Every State shall draw up regulations to prevent pollution of
the seas by the discharge of oil from ships or pipelines or resulting
from the exploitation of the sea-bed and its subsoil, taklng account of
ex1st1ng treaty prov1510ns on the subject.

"2. Every State shall draw up regulations to prevent pollution-:
of the geas from the dumplng of radio-active wasbe.

"3, A1l States shall co- operate in drawing ap regulatlons with
a view to the prevention of pollution of the seas or air space above,
resulting from experlments or act1v1t1es w1th radio-active materials

" or other harmful agents.'

It will be noted that the fext of the International Law Commissicn wasg

adopted by the 1958 Conference on the Law of the Sea, excepf in the following

respects:

§§/ Yearbook of the Tnternational Law Commission, 1956, vol. II, p. 285,
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(i) The Conference adopted two arﬁlcles, one concerned w1th pollutlon from
oil and one concerned with pollution from radlouactlve waste.
(1i) Article 24 adopted by the Conference and article 48 (1) of the
Internatlonal Law Ccmmlsslon are the same except for the addltlon of"

. the words "and exploratlon in article 24.

(iii} Article 25 (1) contains the words_"take measures“ rather than "draw up

regulations” and the words "taking into account any standards and
regulations which may be formulated by the competent.ihternatiohal
organizations” have been added o article 25 (1). o
(iv) Article 25 (2) after the'phrase "shall co-operate’ contains the words

"with the competent international.ofganizations in taking measures for"
rather than "in drawing up regulations with a view to". It may also be
noted that article 25 (2) refers to "any activities" whereas 7
article 48 (3) refers to "experiments or activities".

54. In its ccmmentary on article 48 the Internationsl Law Commission made a

numbeyr of general observatlons concerning pollutlon by oil. w»/

55. It is interesting to note that the International TLaw Commigsion in a comment

referred to pollution as a result of defects in installations for the '

exp101tat10n of the gea-bed and ity subsoil. -/

C"aArticle 48 stipulates first that States shall draw up regulations
which their ships must observe, even on the high seas. Pollution can
also be caused by leaks in pipelines or defects in installations for
the exploitation of the sea-bed and 1%s subsoil. All thesge cases are
covered by the stipulation in article 48."

56, Finally the Commigsion notéd“fﬁéf_émﬁéﬁ'dource of pollution was the dumping“'”

of radioc-active waste and that such dumping should be put on the same footlng as
Q
pollution by‘01l,§m/ With respect to pollution of the seas resuTtlng from

experiments or activities with radio-active materials or other harmful agents,

owasg f

ook of Uhe International Taw Commis ‘1onﬁ 1956, vol. Ti, p. 286,

felt that in view of’ the multilateral nature of the‘sﬁbjeétj'there should -
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merely be an. obllgatlon on States to co-operate in draw1ng up regulatlons with a
yiew to 01rcumvent1ng the. grave dangers 1nvolved ©

5T, Durlng the debate in the 1958 Conference on the Law of the Sea, a draft
resolutlon_was submitted by the United Kingdom and the Unlted States to delete
paragraphs 2 and 3 of article L8 of the Internaﬂional Law Commission’s draft

and to replace them by a draft resolution. I&/ The United Kingdom and the Unlted
States also put forward separate proposals——/ to delete paragraph 1 of article 48
and replace it by a draft resolutlon. However, these proposals were not

adopted. Ié/ _ _ _ o
58. With respect to State practice, it may be noted that a number of States have
adopted municipal regulations in order to discharge the cbligations incumbent on
them under articles 24 and 25 of the 1958 Convention on the High Seas. 1 /

59. Reference may algc be made to the fact that an extensive amount of work on
the problem of oil pollution has been done by the Inter-Governmental Maritime
Consultative Organizatioh (IMCO}. In March 1962, IMCO convened in London the
International Ccnference on the Prevention of Polluticn of the Sea t& 0il. The
conference was attended by delegates repreeenting fifty-six countries and it was
succesgsful in extending the 1954 Convention on'tﬁis subject, adopted by the
London Conference 50 as to make it even more ccmprehen51ve.~*/ The problem is

gtill under active consideration by IMCO.

70/ Yearbook of the International Law Commission, 1956, vol. IT, p. 286.
71

First United Nations Conference on the Law of the Sea, Official Records, 1958,
vol. IV, p. 1h5. The rescluticn was adopted. For the text see above, para. 60.

Zg/ First United Nations Conference on the Law of the Sea, Official Records, 1958,
vol. IV, pp. 142 and 145. .

Ibid., pp. 84-87 and 95-93.

13/ |
74/ See doc. A/AC.135/10, pp. 63 a2nd 66, for regulatlons adopted by the United
Kingdom and Finland.

75/ See above, paragraph 59.
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B. Question of. the reservation exclusively for peaceful .
purposes of the sea-bed and the ocean floor, w1th
partlcular reference to nuclear tests

60. With respect to the peaceful uses of the sea-bed and ocean floor, two proposals
put forward during the 1958 Conference on the Iaw of the Sea may be noted.
61. Bulgaria put forward the following proposal concerning article 69.15/'

"Add the following sentence: |

"Mhe coastal State shall not use the continental shelf for the'purpose of
building mllltary hases or any installations which are directed against

other States.”
62. ' Subsequently, Bulgaria submitted & revised proposal:zz/
"Article Tl. Additional paragraph. Add a paragraph to read as follows:

"The coastal State shall not use the contlnental shelf for the purpose '
of building military bases or installations.' '

63, The other proPOSal which was put forward by India was as follows:zg/-
"Article 71l. Additional peragraph. Add a new paragraph to read as follows:
"The continental shelf adJacent to any coastal State shall not be

used by the coastal State or any other State for the purpose of bulldlng
military baces or 1nstallat10ns. .

6L4. None of the above proposals was adopted.zg/
65. In the context of the law of the sea the question of . peaceful uses hds arisen

principally in connexion with the testing of atomic weapons on the high seas. It

Doc. 4/CONF.13/C.4/L.41. First United Nations Conference on the Law of the
Sea, Official Reccrds, 1958, vol. VI, Fourth Committee. . -

Doc. AfCONF.13/C.4/L.U1/Rev.1. First United Nations Conference on_the Law'.
of the Sea, Official Records, 1958, vol. VI, Fourth Committee.

First United Nations Conference on the Law of the Sea, OfflClal Records,'
1958, vol. VI, Fourth Committee. Doe.. A/CONF.13/C. u/L 57. .

The Bulgarian text was withdrawn as an amendment to article 69 and
reintroduced as an amendment to article 71. Subsequently, the Bulgarian
proposal was withdrawn in favour of the Indian proposal. The Indian _
proposal was rejected by 31 votes to 18, with 6 abstentions. First Unlted_
Nations Conference on the ILaw of the Sea Offlclal Records, 1958, vol VI,

Fourth Comsittee, pp. 72 8k and 91.

E B B @
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may be noted that no specific'provision dealing with this question was included in

any -of the 1958 Conventions on the law of the sea. However, since the

1958 Conference on the Law of the Sea, an important step towards reserving the sea-

bed and ocean floor for peaceful purposes was taken in 1963, when the Treaty

Banning Nucleay Weapon Tests in the Atmosphere, in Outer Space and Under Water was

signed in Moscow. The provigions of this Treaty are:.

66.

"Article I-
"L. Each of the Parties to this Treaty undertakes to prohibit, to
prevent, and not to carry out any nuclear-weapon test explosion, or any
other nuclear explosion, at any place under 1lte jurisdiction or control:

(g) in the atmosphere; beyond its limits, Including outer space;

or under water, including territorial waters or high seas; or

(E) in any other environment if such explosion causes radio-active
debris to be present outside the territorial limits of the State under

‘whose jurisdiction oxr control such explosion is conducted. It is

understood in this connexion that the provisions of this sub-paragraph
are without prejudice to the conclugion of & treaty resulting in the
permanent banning of all nuclear-test explosions, ineluding all such
explosions underground, the conclusion of which, as the Parties have
stated in the Preamble to this Treaty, they seek to achieve. '

"2, Eachmofgihe_EariiesftoWthis.TTeaty undertakes furthermore to - - —— -
refrain from causing,; encouraging, or in any way participating in, the

" carrying out of any nuclear-weapon test explosion, or any other nuclear

explosion, anywhere which would take place in any of the environments
described, or have the effect referred to, in paragraph 1 of this

Article." 80/

Alﬁhough no'express provision dealing with atomic bomb tests on the—high seas

was included in the 1958 Geneva Conventions, the 1958 Conference on the Law of the

Sea adopted a resolution on this subject.

@Q/. Treaty Banning Nuclear Wéapon Tests in the Atmosphere, in Outer Space and

Under Water, United Nations, Treaty Series, vol. 480, pp. U5-L7.
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"Nuclear Tests on the High Seas
"Resclution adopted on 27 April 1968, on the report
of the Second Committee, in conmexion with article 2

of the Convention on the High Seas

"The United Nations Conference on ihe Iaw of the Sea, : N

"Recalline that the Conference has been convened by the General
Assembly of the United Nations in accordance with resolution 3105 ‘XI)

of 21 February 1957,

"Recognizing that there is a serious and genuine apprehension on
the part of many States that nuclear explosions constitute an 1nfr1ngement

of the freedom of the seas,

"Recognizing that the question of nuclear tests and production is
5ti1l under review by the General Assembly under various resolutions on
the subject and by the Disarmament Commission, and is at present under
constant review and\discussion by the Govermments concerned

Deggggi to refer this matter to the General Assembly of the United
Nations for appropriate action." _ . _
67. Article 2 of the 1958 Convention on ‘the High Seas referred to in the above
resolution provides that no State may validly purport te subject any part of the
high-seas to its_sovereigntytf—?reedﬁm—of—tHE“higﬁ seas is to be exeréised*unde —
the conditions laid down by the Convention on the High Seas and the other rules of
international law. After reference to freedom of_navigatioﬁ, fighing, the laying..
off submarine cables and pipelines and flying over the high seas, article 2 provides:

These freedoms and others whlch are recognlzed by the general principles of -

international law, shall be exer01sed by all States with reasoreble regard to the
interests of other States in their exercise of the freedom of the high seas."
68. In its commentary on article 27——/ of its final draft the International Law

Commigsicn stated: ——/

81/ This article became article 2 of the Convention on the High Seas.

Qg/ Yearbook of ‘the Internationel law Commission, 1956, vol. II, p. 278.
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"Noxr did the Commission meke any express proncuncement on the freedom

te undertake nuclear-weapon tests on the high seas. In this comnexiocn the

general principle enunciated in the third sentence of paragraph 1L of this

commentary is applicable. In addition, the Commission draws attention to

article 48, paragraphs 2 and 3, of these articles. The Commission did

not, however, wish to prejudge the findings of the Scientific Committes

set up under General Assembly resolutlon Q13 (X) of 3 December 1955 to

study the effects of atomic radiation.’
69. The third sentence of paragraph 1 provided that: "States are bound to refrain
from any acts which might adversely affect the use of_the hlgh seas by nationals of
other States.” Article 48, referred to in the above commentary, was concerned with
pollutlon. Qé/
70. A proposel to amend article 27 of the fipal draft of the International ILaw
Commlssion in order to prohlbit nuclear-weapon tests on the high seas was not

adopted. ——/ However, as referred to 1in paragraph 7h above, a Treaty was concluded

in 1964 banning muclear-weapon tests.

“

_&/ Yearbook of the International Law Commission, 1956, vol. IT, p. 278.

84/ Pirst United Nations Conference on the Law of the Sea, OfflelaT Records,
1958, vol. IV, p. 12h
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F. Summary

Tl. The text of article 2 of thé 1958 Convention on the High:Seas_expressly
provides that States may not validly purport to‘exercise-sovereignty'Qver any part
of the high seas. (See above, paragraﬁhs 3-6.) _ o |
T2. The question arises whether this principle'is_applicable'fo’the sea-bed and
ocean floof'beyond-the'limits of present national-juriSdiction. (See abcve; o
paragraphs 7-16.) O .
73. The enumeration of the freedoms of the hlgh seas in artlcle 2 of the 1958
Convention on the High Seas is not exhaustive. (See above, paragraphs 19-21.)
Th. Reference was made in the discussion and reports of the Internationél Laﬁ'
Commission and the debate in the 1958 Conference on the Law of the Sea to two
further freedoms: | ._ ‘ _

(a) Freedom of exploration and exploitation of the natural resources of
the sea-bed and subsoll of the high seas beyond the continental shélf; and

(b) TFreedom of scientific research and exploration. _
With respect to the former freedom, it was considered that such exploitation had-.
not yet assumed sufficient practical importance to Jjustify special fegulation.
(See above, paragraphs 22-33. ) | '
5. —Freedom to lay. submarine cables and plpellnes on the bed of the high seas is
one of the four Freedoms specifically mentioned .in article 2 of the 1958
Convention on the High Seas. Detailed provisidn concerning the laying and
protection of submarine cables and pipelines on the ocean floor and seé4bed of |
the high seas ls made in artlcles 26-29 of the 1958 Convention on the ngh Seas.
(See above, paragraphs 3k-141.) - R _
76. A general principle of the law of the sea which mzy have particular relevance
to the ocean floor and sea-~bed is that a State must exercise Its fréedom.on'the'
high seas with reasonable regard to the interesté of* other States in their
exercise of the freedom of the high seas. '(See above; paragraphs h25h8.)
T7. Articles 24 and 25 of the 1958 Convention on the High Seas deal with the
problem of pollution. Article 2k provides, inter alia, that every State shali
draw up regulations to prevent pollution of the seas resulting from the.-'

exploitation and exploration of the sea-bed and its subsoil. ArticleKESH(l) is
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concerned Wiﬁh the adoption of measures o prevent pollution.éf the seas from the
dumping of radio-active waste. (See above, paragraphs 49-59.)

78, The International Law.Commissioﬁ and the 1958 Conference on the Law of the
Sea discussed the question of nuclear tests on the high seas. A resolution oum
this subject was adopted by the 1958 Conference. 'Subsequently; in 1963, a Treaty
wag concluded banning nucltear texts both in territorial waters and on the high

seas, inter alia. (See above, paragraphs 65-T70.)
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