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INTRODUCTION
1. The present report has been grepared pursaant to General Assenbly resolatlon

267 ¢ (XXIII), in which, having referred to the esteblishment of the Committee
on the Peaceful Uses of the Sea-Bed and the Ocean Floor beyond the Limits of

National Jurisdiction, the General Assembly requested the Secretary-General:

"to undertake .a study on the gquestion of esteblishing in due time
appropriate international machinery for the promotion of the
exploration and exploitation of the resources of this area, and the
‘use of these resources in the interests of mankind, irrespective of
the geographical location of States, and taking into ‘special
consideration the interests and needs of the developing countries,
and to submit a report thereon to the Committee on the Peaceful Uses
of the Sea-Bed and the Ocean Floor beyond the Limits of National
Jurisdiction for consideration duriag one of its sessions in 1969."

In operative paragraph 2 of resclution 2467 ¢ (XXTII) the General Assembly called

upon the Committee to submit a report on this question to the General Assembly at

its twenty-Tfourth session. ' N

- 1l. Preliminary considerations

2. 1In order to explain the nature and scope of the study, some of the over-all
agsumptions upon which it has been based are indiéated below. If has been aseumed,
firstly, that Member States will wish-ﬁo'give.due weight %o the principle that the
reeburces of the sea~bed and ocean floor should be developed so as to serve the
interests of mankind, taking into special consideration the interests and needs of
the developing countries, and, too, that appropriate regard should be pald to '
questiohs of economic and technical efficiency. It may be empba81zed that the
etﬁdy does not, however, attempt to state which particular means should be adopted
in - tﬁe'common'interest or to enfer into'detailed eeonomic and technical'questioﬂs.
The study is prlmarlly analytlcal and explanatory in nature in that it seeks to set
out the range of functlons which 1nternatlonal machinery could perform, and the
issues whlch would have to be consldered if the international community decided
in_dﬁe course.to_eetablish seme Torm of_international machinery. The study is'not
concerned therefore to argue the merits.ahd demerits Of particular proposals, but

to sHoW how those proposals might Operate and what they would entail.

o
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3. Secondly it has been agsumed, ag is -implied in various General Assedbky
resolutions, thatkan.area_for‘the seé_bed”aqd ocean floor does exist beyond the
Llimits of national jurisdictionoi/ This assumption does not appear to have been
questioned'by_any of the representatives who have addressed1United Natioﬁs bodies
_dealiﬂg'with the subject of'the development of the resources of fhe'sea-bed‘aﬁd
ocean floor. The study does not however, examine the guestion of whefe the eﬁact
boundary line is between the areas within and wlthout national Jurlsdlctlon, or'
where that line should be drawn. 7
4.  As regards the nature of tbe resources in gquestion, it has been_assumed that .
these will be mirersls of bééically two classes, eithér petrbleum'(oil_bf-natural
gas) or So—calied hafd minerais, in particular submarine phosphorite'or mangéqese
nodules and crusts, situate&.eithér_as surficial depogits or as deposits'within
bedrock in arsas beyond national jurisdictionagf The methods of exploitétion would
presumably be either drllllng, in the casge of petroleum, or varlous dredging or
~ Other systems; in the case of hard mlnerals.z/ Whatever its nature, it will be
necegsary that any 1ntepnatlonal machinery should take into account the various

phases of mineral resources development. There are broadly‘“four such phases:

(a) the establishment and diffusion of basic data, in especial geological
data, on the basis of which minéralization areas can be'outlihed3 _

(b) the exploration of mineralization aréas,-designed to locate.mineral
concentrations or.deposits-pf one or more minerals; |

- (e) the evaluation of any particular mineral concentration or deposit

found, and feésibility studies reléting to the exploitability;&/ and. -

(d) the exploitation of any particular mineral concentration or deposit.

E/ .The existence of such an area wés expressly reéognized by the Ad Hoec
Committee; see Report of the Ad Hoc Committee to Study the Peaceful Uses
‘of the Sea-Bed and the Ocean Floor beyond the Limits of Natlonal Jurlsdlctlon,

documeant A/7250, para- 86,

2/ For further geological information, see Resources of the Sea: Part One;.
- Mineral Resources of the Sea Beyond the Continental Shelf. Report of the
Secretary-General, Addendum, document E/4449/Add.l,_p. 5. S

3/ Ioid., p. 56, foll: | - ,
4/ In the case of certain mlnerals (notably oil and ges), phases (b) and (c)
_are combined. : : = '
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In describing the various functions which international machinery might undertake
the study does not, howaver, endeavour to relate, except in general terms or by
necessary implication of the nature of the function, each of those funciions to

the different phases. R _ _

| 5. It may be pointed out that the.conﬁents of the study.must also reflect the
faet that a given area'of the sea or sea~bed2/'may simultaneousiy-be dsed,'or be
sought te be used, for more than one purpese. Thus it is .evident fhat conflicts
of interest'may arise if differenf resources are sought to be exploited in the
same Verﬁicel segment between the ocean floor and ocean surface; if, for example,
mineral deposits and submarine cables lie in the same area, with a shipping lane
or fishing gfound above them. Whilst the present study is concerned priﬁarily with
machinery reLating to_the developménﬁ of mineral deposits, comment has been made,
where appropriate, regarding the need that the interests of different users should
be borne in mind. It may be noted in this connexion that any decision regarding
poesible international machinery'will need to take account of the fact that certain
functions relating to uses of the sea and its mineral resources are now being
carried out by existing bodies. Such functions include, in particular, the
exchange and dissemination of scientific information,— and the prevention and
regulation of marine pollufion. ' .

6. In concluding this introductory section, it may be pointed out that the
preparation of the study has presented a number of difficulties. The relevant
principles of 1nternat10nal law do not provide detalled guidance and regulation as
regards the exploration and exploitation of the mineral resources of the erea of
the sea~bed and ocean flood bheyond the limits of natioqel Jurisdiction, nor has
precise legal status of ‘that ares been decided or its exect boundaries set. While
the main types and functions of international machinery can be illustrated, it.is_

possible to devise a wider range of solutions, invclving elements and cowmbinations

5/ Here and elsewhere in the study reference is made in a Slmpllf16d form to the

- area of the sea-bed and ocean floor beyond the limits of national
jurisdiction, or to the resources of thet area. This is done, in accordance
with the practice followed in previous studies, solely to make the study
easier to read and to save space. Where reference is made to areas within
national jurisdiction this is stated in the text.

&/ See section II, parast 5338 below.
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of each. Furthermore, the means used to effect any gossible cnenge have nqt_yet
been decided upon. The eventual outcome might thus be'influenced by whether the
regulation of the development.of'marine_minerel deposits is considered as a single
issue or is treated fogether with other_queétions felating to.the sea and its
resourcee;'by Whether the.maﬁter is congidered by an international conference of
plenlpotentlarles or 13 placed before various expert bodles as a series of
partlcular problems. In these c1rcumstances therefore, tbere are limitations on
the conclusive nature of any study which can be precduced. The present study is

._ accordingly designed, not as an eXhaustive'statement of the‘matters invoiVed, but
ag a document to assist Member Statee in their deliberations by eetting out before
them the various alternatives and the major issues which will need to be :
considered, if the international commuﬁiﬁy decides to establish some form of
international machlnery to regulate the eXploratlon and exploitation of the

resources of the sea-bed and ocean floor.

2. QOther docamentation-

"
1 It mey be noted that a number of documents prev1ously prepared by the

Secretarlat relate to aspects of the matters con51dered in the present report.

- These documents anlude, in partlcdlar, the following: "Survey of Existing
Ihternational Agreements concerning the Sea_Bed'ahd the-oeean'Floor, and the
.SuB-SOil thereof, underlying the High-Seas beyohd the Limits of Present National
Jurisdiction“,.document A/AC.135/10/Rev.1; "Survey of National Legisiation
concerning the Sea-Bed and the Ocean-FLoof, and the Sub-Soil thereof, underlying
the High Seas beyond the Limits of Present National Jurisdiction®, document
AfAC.135/11 and Add.l; "Summary of Views of Member Stetes“, AfAC.135/12; and
"Legal Aspects of the Question of the Reservatlon exclus1vely for Peaceful
Purposes of the Sea-Bed and the COcean Floor, and the Sub-Soil thereof, underlylng
the High Seas beyond the Limits of Present Natlonal Jurlsdlctlon, and the Use of
their Resources 1n the Interests of Mankind", document A/AC 135719 and Add.l =nd 2.
In addltlon, the Economlc and Technlcal Sub- Commlttee durlng its meetings from

11 to 27 March 1969, requested the Secretarlat to prepare "a study which Would
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include a review of the measures taken by various Goveraments with regard to the
development of their continental shelf mineral regources, ‘in particular o1l and

n 1/

gas, and the denominators which are common to these measures

."m%7m".Iﬁfefiﬁ"ﬁéggggnbf.the Economic andufechnigéi Sub-Coﬁmiffee, documenﬁ_
~ A/AC.13873C.Z/G, para. LOL.

o
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T. ADOPTION OF RESOLUTION 2467 ¢ (XXITI) AND VIEWS EXPRESSED BY

' REPRESENTATIVES OF MEMBER STATES

A. Diséussioﬂ in the General Assembly at the twenty-third session

8. By its resolution 2LET ¢ (XXIII), adopted at the 1752nd plenary meeting on
21 December 1968 by a roll-call vote of 85 to 9, with 25 abstentions;g the

General Assewbly, referring to its consideration of the item; reaffirming that

exploration and exploitation of the resources of the area and its subsoil should

be carried out for the benefit of manklnd as a whole, taking into special

consideration the interests and needs of the developing countrles, recalllng that

international co= operation in this field is of paramount importance; and bearlng

8/ The voting in the General Assembly was as follows:

In favour:

Against:

Abstaining:

(Subsequently, the delegation of Ireland informed the Secretarlat that 1t had

Afghanistan, Algeria, Argentina, Austria, Barbados, Bolivia,
Brazil, Burma, Buruadi, Cameroon, Central African Republic,
Ceylon, Chad, Chile, Colombia, Congo (Democratic Republic of),
Costa Rica, Cyprus, Dahomey, Denmark, Dominican Republic, o
El Salvador, Equatorial Guinea, Ethiopia, Finland, Gabon, Ghana,
Greece, Guatemala, Guyana, Haiti, Honduras, Iceland, India,
Indonesia; Iran, Ivory Coast, Jamaica, Japan, Kenya, Kuwait,
Laos, Lebanon, Lesotho, Liberia, Malaysia, Maldive Islands,

Mali, Maltd, Mauritania, Mauritius, Mexico, Morocco, Nepal,
Netherlands, Niger, Nigeria, Norway, Pakistan, Panama, Paraguday,
Peru, Philippines, Rwanda, Saudi Arabia, Senegal, Sierra Leone,
Singapore, Somalia, Southern Yemén, Spain, SW&leand, Sweden,
Thailand, Togo, Trinidad and Tobago, Tunisia, Turkey, Uganda, -
United Republic of Tanzania, Uruguay, Venezuela, Yemen, '
Yagoslav1a, Zambia. : '

Bulgaria, Byelorussian Soviet Soclallst Republlc, Czechoslovakla,
Hungary, Mongolia, Poland, Romania, Ukrainian Soviet Socialist
Republic, Unlon of Soviet Socialist Republmcs.

Australia, Belgium, Cambodia, Canada, China, Congo (Brazzav1lle),
Cuba, France, Guinea, Ireland, Israel, Italy, Jordan, Luxembourg,
Madagascar, Melawl, New Zealand, Portugal, South Africa, Sudan,
Syria, United Arab Republic, Unlted Kingdom of Great Britain and
Northern Ireland, United States of America, Upper. Volta.

1ntended tTo vote in favour).
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in mind its resolution 2hC( A (XXiii) cobablighing tha Qtanding (lommittes and the
mandate entrusted to it; requested the Secretary-General to undertake the present.

study. The Committee was requested to submit a report on the guestion to the

Assembly at Ats twenty-fourth session.
9.  The draft vesolution (A/C.1/L.441) had been introduced in the First Committee,

on 11 chember Tollowing consultations among the developing countries. It was

ultimately sponsored by thirty-nine countries and was adopted in.the FiTSf

Committee by a roll-call vote of 77 to 9, w1th 18 abstentions.

10. Prior to the 1ntroduction of the draft resolution, the substance of the
propdsai had been included in amendments submitted by Kuwait and Venezuela
(A/C.1/1,.426), subsequently revised (A/C.1/L.426/Rev.l) and with the added
‘sponsorship of Saudi Arabia (A/C.1/L.426/8dd.1) and Niger (A/C.L/L.426/Rev.l/pdd.1),
to the draft resolution (A/C.1/L.425 and Rev.l) providing for the establishment of
" the standiné committee. TIn their revised form (applying to the first revision of
that draft resolution) the amendments would, inter alia, have provided that the
standing committee "examine the advisability of establishing in due time an
appropriate international machinery for the exploration and\éxploitation of the
resources of this areé, in accordance with the principles mentioned in the previous

two sub-paragraphs /of draft resolution A/C.1/L.425/Rev.l/ and the use of these

‘resources in the interests of mankind, and especially those of developing countries,

and the land-locked countries". A sub-amendment by Cyprus (A/O.l/L.MBB) proposed
a rewording of the last phrase, beginning "and especially those of developing

. eoduntries..." to read "including the land-locked countries and with special

consgideration td the needs and interests of the developing countries", so as to

make it clear that the land-locked countries should have equal consideration but

that special consideration should be given to the devéloping countries,_'In their

2/ The countries sponsoring the draft resolution in the First Committee
(A/.1/Ls441 and Add.1-5) were the following: Barbados, Brazil, Cameroon,
Congo (Democratic Republic of'}, Costa Rica, (Cyprus, Dahomey, Ecuador,

Ethiopia, Ghana, Guatemala, Guyana, Honduras, Indonesia, Ivory Coast, Jamaica,A
Kenya, Kuwait, Lebanon, Libya, Malaysia, Msuritania, Mauritius, Nicaragua,
- Wiger, Peru, Philippines,'Ruanda, Saudi Arabia, Somslia, Southern Yemen,
Thailand; Trinidad and Tobago, Tun151a, United Republic of Tanzania, Uruguay,

'Venezuela, Yemen and Yugoslav1a. o - ] . _

/o
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original form, the amendments would have hed the standing committee.”examine_the
establishment of'internationel'machinery” rather than‘"examine the advisabiiitj_
of establishing in due time an appropriate international wmechinery”. The '
amendments were first revised, and then withdrawn in favour of draft resolutlon
A/C l/L L41, after appeals had been made to the sponsors not to jeopardize the
large area of agreement that had been reached following months of consultatlon
enong tne different groups in the Assembly onttne esteblishment -and terms of |
reference of the proposed standing committee, ' _
11l. During the general debate in the PFirst Commlttee and in the dlscu551ons
relating to the adoption of resolution 2467 (XXIII), it was held that there should
“be gome “1nternat10nal,reg1me or 1nternat10nally agreed arrangements" to apply .
~to the activitlies of States in the ares (ﬁnich,itrwas agreed in principle did exist)
that lay beyond the limits of national jurisdiction. The term ”internationai
régime", as was pointed out, however, was used in various diffevent senses,. some -
delegations appearing to mean merely the elaboration of a body of principles'or
.norms which States should adhere to in.tne-area,_whereas to other delegetione the
thrase implied. the idea of -an international institution, imbhed with some
regulatory authority over the activities of Stetes in that area. It was also hetd
that there was_need for developing, after due congideration, international
prineiples and nofms to apply to the area but wide diffefenées of view were
- expressed regarding the possible creation of intefnational mecninery to}regulate
activities in the area. - ' -
12. Among the considerations advanced in support of the creation of 1nternat10nal
machinery were the following. The concept of the "heritage of mankind” 1mplled
some kind of instituticnalized procedure to. supervase ahd regulate the use of thls
"common herltage Such_a procedure was necessary to ensure that the resources of
the area were exploited for the benefit of all mankind, and particularly in the.
interests of the nnder-developed countries. Under—develoged countries, whicn did
not bave the technological capablllty to expl01t the resources of the area, would
be placed 1n an even more disadvantageous pOSltlon Vls~a«V15 the deveLOped
rcountrles, which did hawve this capablllty, unless there were 1nternat10nal-

_arrangements to regulate the use and dlstrlbutlon of these resources. The

rePOgnntwnn of the existence of _an area bevond natlonal Jurlsdlctlon must be llnked

/..'.-.' .
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to some international machinery which would ensure or fac1lltate the exp101tat10n
of that region for the benefit of manklnd and partlcularly for the benefit of -
the developlng countries, 1nclud1ng the land-locked countries. Such machlnery was
necessary for the orderly mahagement . and just dlstributlon of the resources of the
area, and to enable all countries to play a role in the exploratlon and use of the
area.  The questlon of the international legal régime to govern the area was closely
linked to that of the international machinery to be establisbed'for_using the
resources in the interests of mankind; it would not be enough to staté.principles
without providing procedures for their spécification'and implementaﬁion;
intornational machinery should be established Within.the framework of an
appropfiate international legal régime. Some delegations considered that the
establishment of internstional control and jurisdiction.wao necessary or would
ultimately'oe necessary and it was suggested'fhat this should be exercised through
a competent agency'under.thé aegis of thé'United Nations; It was suggested that
arrangements should be created for the exploitation and administration of the area
and' for the eqaitable and progressive distribution of itsIWealth. International
control was also necessary to avoid conflicts and a new era of a klnd of colonlal
exp101tat10n ' .

13. Those opposing the creation of international machinery advanced the following
considerations;' Tegal pr1n01ples ‘should be worked out to foster the development
of international co-operation on an egual fDOtlng in the exploration of the area
and the exploitation of its resources in the interests of all peoples, while
ensuring'the legitimate.rights and interests of all States and taking duly into
account the needs of the developing countries. However, the creation of any
supranational régime of common ownefship, based on the concept of a "common
heritage -of mankind" Wao unrealistic and would not assist international
co—operation in ‘the area. Such proposals disregarded the existence of States with
differing social systems and différiog systems'for the ownerohip of_property.
Attempts to create international machinery based on the principie:of common -
ownership could, if carried out in practlce, lead to a complete breakdown of
1nternat10nal co=operation or to actual control of the resources falllng into the

hands of large scale 1mper1allst1c capitalist monopolles, even if the forms of that

[ors
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common owhership and that international'maohinery Dutwardly.seemed to be mnost. '
~democratic. This would only serve to Wlden further the gap between the developed
and the developlng countrieg. '_

1%. A number of representatlves, while not dismissing the ides of the
._establishmént of scme form of 1nLernatlonal machlnery for the exp101tatlon of the,
resources of the area, congidered that much further study of the questlon was
reauired. Any arradgements for the area, t_was stated, would be effective only -
if they were generally agreed. The negotiations among the great Powers had not
vet reached'a'stage at which joint efforts could be made to establish a ﬁew legal
régime and adequate World machinery. - The Assembly, it was. suggested might agree
oh the principle of the need to establish such an 1nternatlonal authorlty in the
future, leaving aside for the time being the detalls conoernlng powers, mandate,
structure and competence of the proposed authorlty, meanwh:L]_e, States might promote
1nternat10nal co-operation in the area by 1ncrea51ng the effectlveness of the -
1nternat;onal structure for managing the oceans. Whlle the creation of
interoationel machinery for the exploration and eXpLoitetioogof the.resources of the
sea might seem'premature, it was stated, it would be just a8 premature to reject .
it a priori. The standing committee should be free to ekamine all conceivable
types -of régime. The principle of an_internatiohal'régime_for the'area,.some'
delegations considered, did not ipso factg_imply,the idea of suprenatiooalityf

15. Some delegations:emphasized.thet the study of the various questions relating
to international co—oPératioo in the-erea should proceed with the broad agreemente
of all Members.  The studies to be undertaken by the new comaittee should_not be |
orlented towards the.question of international machinery, on wnich agreement did
not exist. It would be premature, it was also stated, to orlent studies towards
"the need for creatlng international machlnery for exp101tatlon of the resources of.
the area and would be tantamount to prejudging the studies which the commlttee_
would propose. That committee should be free to'establish its'own priorities. -
Should any delegation wish, it coud, of course, raise the questlon in the
committee., Varlous delegations, while con51der1ng that the questlons 1nvolved
might properly be considered in the S'andlng commlttee were. of the opinion that
‘that committee’s terms of reference were sufficiently broad to encompasss the

whole range . of questions, including the e1aboretloﬂ_oﬁ_eo_;_ternat1onal reglme,

i
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however the term was interpreted, and thﬁt the committeels mandate_shéuld be

kept flexible; in the interests of broad:agreement they cpposed the specific

" inclusion in the commitbtee's terms of reference of a study of internaticnal
machinery for'fhe exploitation of the resources of the srea. The view WaS'also
expfessed that it was incorrect to request thé Secretary-General to undertake

suéh a study particularly in view_of-the conflicting #iews of States on the matter.
It Was.also sﬁated that it was inappropriate to reguest a study withcout the full
discussién among Member States that couid help:the Secretary-General in'préparing
such a study. _ .

16. In proposals regarding the legal principles Which should be adopted to govern
the exploration,.use and exploitation of the area and in subsequent discussibns,
some delegates inétanﬂed requirenents which they maintained an international
régime or internationally agreed arrangements should satisfy in relation to the
'eiploitati¢n of the resources of the area. These included provisions for: the.
orderly and efficient develbpmeht.of resources in a manner reflecting the interest
of ﬁhe international community; guarahtees for research and investmehts; the
appropriate ahd egquitable aéplicatiqn Qf.benefits from the ares for the econemic;
_social, scientific and technological progress of the developing countries;
dedication, as practicable, of a portion of the value of the resoufcesrfor
international ccmmuniﬁy purposes; accbmmodafion among ccmmercial and othé; uses

of the deep sea floor and marine_énvironment; adoption of appropriate safety.'
measures; preservation of animal and plant life and avoidance of pollution;
liability for damages; adequate protection of the special interests of cbaétal
States énd arrangements for their partiéipation and/or for consultation with

them; that the new régime should eomplement but not crémp development.within

areas of national jurisdiction - a balance should be set between common interest and
a réasonable freedom for States to reap the benefits of their natural environrment;
an equitable role'for all countries in the international régime to be established;
a balance to be struck between the needs of mankind and the increasing needs of
developing countries and land-locked Statés; avoidance of ad#erse effects on
world market patterns and'pfices t0 fhe detriment of the economy of develpping

countries which were the preoducers: of land-based minerals. "It was also suggesﬁed

that special consideration might be given to the needs of regional areas o

i e T '. . ) . /. .. .
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neighbouring the afeas of explbitétioﬁ, and thét the-speciel problems of internal
and marginal seas should also be cohsiderea\ o ' ' '
¥f. It was held that the form of'ahy future internstional machinery for.the
exploitation of the resources of the area required considerable further study,
but certain suggesfioﬂs were made in.this regard. Thus the view.ﬁas expressed
that such machieery nright take a 1imited form at first and gradually be ' '
expanded and strengthened as need and requirements dictated, and work on the
basig of a Sefies of procedures of pragmatic and flexible application. "Such
machinery might, it was further suggested, take the form.df'registration of
exploration and exploitation projects with some central regisﬁry, or the
reporting of such activities to the Secretary—General who could ﬁhen register
them. This might be regerded as'a first step towards an internatiehal régime 7
for the area,-and; pending agreement on some form of international arrangement
mighf to some extent halt an occupation race. It was suggested that a system"
might be besed on the concept=of ownerehip in trust as distinet from actual

or beneficial ownership. A number of delegatiens,suggested scme form of
international regulation or administration and the view was expressed that an
international authority of agency shoﬁld be established to regulate and supefvise
and/or admlnlster the exploration and exploitation of the resources of the area
and the dlstrlbutlon of its resources for the benefit of the developlng SR
countries.

18. Certain more detalled arrangements were guggested. Thus it was suggested'
that an interrational authorlty or dgency should be created urder the aegis of-
the United Nations which would issue llcences for exploratlon and exp101tatlon
of the resources and that the proflts from such dicensing would provide revenue
for the United Nations; a great part could, it wase stated, be_used in a development
fund fqr the benefit of deveiopihg peoplee‘and another part for a United Nations
peace fund; it was envisaged that the'United Nations and the specialized agencies
could train representétives of many countries to participate in-the task. The
view was aliso expressed that the situation called for internationaiization”of'
the area 1n the long run under the auspices of the United Nations and it was
envisaged that royalties should be paid to the controlllng body for 1nternatlonal

communlty purposes, lncludlng the economic. growth of developing countries- and

that all States should be  treated equally end without dlscfimlnatlongiﬂggﬂe R

/o
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_exploration and exploitation of the area. A "model" was‘suggested'primafily; it.
" wag stated; in order to stimulate & study of a possible international régime to -
ensure that the resopfces of the area Would.be éxploited-in the-interestzoff
humanity ag a whole. _According to ﬁhis scheme, the Uniﬁed Natisns should grant
concéSsions to States which woﬁld act as "administefing authOrity" in respect of
any explomtatlon concession they might in turn grant to enterprlses -a "government
take" would -be. levied by the Unlted Nations from the concessionary State for the
benefit of developing countries. Under this scheme, it wes stated? allcwance
could also be made fof_the position and legitimate interest of the nearest
coastal State; and there might have to be some provisions for certain priorities,
for 1nstance a rlght of option, for privileges or for special rlghts or tltles

cf the nearest coastal State or States.

B. Views expressed in the Committee.on the Peaceful. Uses of the Sea-Bed _
- and the Ocean -Floor beyond the Limits of National Jurisdiction

19. -Refefeﬁces;were also made at the second session of the Cqmmittee on the
Peaceful Uses of the Sea-Bed and the Ocean Floor beyond the Limits of National
Jurisdiction 120-28 March 1969, in the two Sub~Committees and in the main Committee,

to various aspecte of the question of possible international machinery to govern

activities in the area.

1. Vlews expressed in the interim report of the Economic and Technlcal
Sub Commlttee " , .

20. ~The Economic and Technical Sub;Committee, in‘its'interim report
(A/AC.138/sC.2/6, para. 30), stated that the report of the Ad Hoc Committee's
Economic and Technlcal WOrklng Group had established that the conditions whieh
should be met by any régime of sea-bed resources management could be studied
without preaudglng the subsequent legal considerations. It alsosstated that 1ts
own deliberationéhed been based on eConsmic and technical.réquifeménts and that
the problems raised'during the discussion of operative paragfaph EI(b) of
resolution 2467 A'(XXiII) would have to be considered fufther.in the light of the
present feport.of fhe Secretary-Genéral and sﬁbsequently in the'dEVising of an

international régime.
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21. The follow1ng paragraphs of the Economic and Technlcal Sub-Committee's report,

o/

among others, would appear relevant %o the preSent Study‘-—

"33, It was stressed that for the development of the resources of the occean
floor new forms of international co-operation should not reflect present
1neaualltles and differences betweén developed and developlng countries.
They should provide not only for equality of opportunity, but also for
- eqguality in the actual enjoyment and equitable sharing of benefits derived

from exploitation of the resources of the ccean floor. A primary goal

- should be to ensure maximum benefits for mankind as a whole compatlble
with minimom impairment of marine floors and fauna.

"z, It was noted that benefits derived from any such co-cperation shouvld,

furthermore, contribube to closing the existing gap between developing and

developed countries. In this regard it was pointed out that many ways were
possible to realize the common endeavour of ‘exploitation for the benefit

of all mankind and that all avenues which mlght lead to that end should

be carefully explored.

"38. It was noted that the Secretary-General would, pursuant to resolution
- 2467 ¢ (XXIII), submit a study on the question of establishing in due time,
appropriate international machinery for the promotion of the exploration
and exploitation of the resources of the sea-bed and ocean floor beyond
national jurisdiction. Pending the opportunity to study this paper, the
Sub-Committee reserved its position on the nature and‘form of any
arrangements for a régime which might eventually be agreed upon.

"39. It was pointed out that agreement on arrangements which meet the
criteria of effectiveness, credibility and impartiality is one of the
first vital steps in creating an economic environment that will encourage
and promote the use of the sea-bed resources; they must instill confidence
in the minds of potential operators that rights granted will be, and can
be, upheld. They must command the. support and respect of all the nations
of the world - developing and developed, socialist and capltallst large
and small, coastal and landlocked.

"The arrangements should also be effectlve For example, the
economics of an operation can be drastically changed, or eveh destroyed,
if there are delays in taking decisions which result in excessive dead
time for an operating rig. On the other hand, risks of blow-outs,
pollution and waste or destruction of resources exist if the wrong -

decisions are taken.

o "Thus the skills of many experts (geologists,'geophysicists, géochemistS,
petroleéun erngineers, mining engineers, safety experts, marine biologists,
lawyers, administrators, etc.) will be needed if exploration and exploitaticn

-uigg/AASée_ﬁﬁrﬁé?éph"Ei'below ir-thig connexion. - e e e
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of ccean floor resources are to be bobth encouraged and effectively
controlled. © Any international arrangements must therefore provide for

a high degree of technical and professional expertise. Such arrangements -
most provide the necessary competence to cope with new and complex a
situatidns and the sensitivity to react qulckly and dec1slvely

M40, It was pointed out that adequate and reasonable economic
incentives must be provided by such arrangements if sea-bed resources
are to be exploited. At the same time the interests of the world '
community must be safeguarded :

"y, Stability of the basic rules is also 1mportant To assess the
" eccnomics of a project the potential operator has to be assured that
the conditions under which he will work are clearly set oub, and that
" they will not be subject to arbitrary changes durlng the life of his.

title.

4o, Tt was suggested that it would be advisable to keep fees and other
payments required from operators at a modest, or low level at the
exploration stage, and then, looking to mankind as a whole, to provide
for a sharing in the benefits through appropriate provisions at the time
of production. In any event, due allowance should be made in devising
any scheme to take into account the difficulties and therefore the

high costs and risks inherent in the marine environment.

"3, The view was expressed that from the point of view of operators, the
size of the areas should allow for efficient and ecconomic exploration.
Egually, it is important that areas bhe effectively and energetically
worked and not allowed to lie fgllow. In this connexion, it was also
noted that this objective might be achieved in various ways; for
example, by a sliding scale of fees and/or work requirements.which
increase over time, by requiring the surrender of portions of the area

after stipulated periods, or by stipulating that a concession will lapse
if the mineral is not expleoited within a defined period, or by a .
comblnatlon of all three. :

Ul Drilling and mining activities carried out on land present hazards
requiring strict and adequate safety measures. This is all the more
true for all phases of marine mineral resources development, due to the
hostile environment in which it takes place..

"47. The opinion was expressed that in the foreseeable future only a limited
number of countries will be in a position to actively participate on the

basis of their own technologic capability in the exploitation of the

sea-bed and ocean floor beyond the limits of national jurisdiction. This
should, however, not preclude the others from benefiting from this
development In view of this con51derat10n and pending the establishment

of appropriate internatioral arrangements it was suggested that it would

be timely and appropriate to focus on interim steps to facilitate .. -
“devéldpment of sea-bed resources: these should be simple and pragmatic

/oo
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in nature and not prejudge the eventual régime which may be estaklished.
They might include the registry of activities carried out beyond the
limits of national jurisdiction, as well as scientific technical
co-operation, training of personnel, safety measures, etc¢. Thé opinion
was also expressed, on the other hand, that such interim steps are
unnecessary, since no activities should be permitted prior to the
establishment of an international régime and that efforts shouid be
concentrated on the establlshment of such a reglme

5. ... Tt was also pointed oubt that if a sysbem of concessions isg-
adcpted, it appears feasible to reconcile this principle with the
" proposition that prospectors be given exclusive rights to explore an ares
for a specified pericd. In refurn for granting exclusive exploration
rights, operators might be required to make the basic data obtained in
the course of the operation freely accessible after the lapse of a
sultable pericd of time. This could be considered in the framework of
the arrangement to be agreed upon Tor granting of exploration rights.

"69. It was suggested that experience gained in various countries in
relation to the development of mineral rescurces under national
jurisdiction should be taken into account when considering the measures
which might be conducive to promoting the development of the resources
of the ocean flecor beyond the limits of national jurisdictiocn. An
appropriate adaptation of the existing practices might be envisaged with
a view to ensuring the optimum efficiency. The identification of common
- denominators amongst these practices might facilitate the acceptance

by the international community of .an agreed procedure. But it should -
alsc be recognized that the terms appropriate for mineral resources
allocation and development vary from place to place and time to time.
Various views were expressed with regard to promcting the development

of marine mineral resources beyord the limits of national jurisdiction.

"(a) According to one, the operator would be called upon to make
a declaration of intent to undertake exploration in a certain area. =
The registration of such a declaration would be made subject to certain
conditions such as respect of international law, reasonable regard for
the marine environment, etc. No exclusive exploratory rights would,

however, be granted.

"(v) A more formal system would entail the issuance of an exploration -
permit. Such a permit would be granted for a given area and for s '
relatively short period of time. It would give no exclusivity to the operator

nor rights to exploitation. The operator might, however, enjoy
preferential treatment when applying for an ensulng exploitation permlt and
would recelve some compensation if his application is regected.

") Under é'third'system, an exclusive exploration licence would
be granted for a more limited area and a longer period of time. Such a _
- licence would erteil exclusivity in-the search for specified mirerals and

Jouul
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- would carry the right to future expleoitation of the deposits discovered.
It might be awarded on one of several alternative basesg, inciuding the
first to file, a lottery, or a judgement of the operator!s financial
and technical capabilities and hies proposed programme. Competitive bidding
- is another possible basis for awarding title, although it may be less
&pplicable to the totally unexplored resources of the deep ocean floor
than 1t ig in already produ01ng provinces,

."TO It was suggested that individual Governments are in the best pop;tlon
to judge the suitability of their own natiorals as potential operatorﬂ
applylng for: permits and leases, and it is adv1sable that they be dlrectly
inveolved in such arrangemerts.

71, It was further suggested that any such lease-system would also have'
to contain provisions which would ensure that the: 1nterests of all
countries were equltably regpected.

"72. Reference was made to the importance of preventing oil and gas
blow-outs and storm breaks which may endanger human safety and result
in pollution and other damage as well.... :

"T3. It was urged that without prejudice to the establishment of an
international régime for the exploitation of the sea-bed resources,
measures which would further international co-operation in the 1nterests
of mankind as a whole might be strengthened. It was suggested that such
measures would include technical assistance to developing countries
comprising the training of qualified personnel, the establishment of
reference services which could provide easier access to basic data,

the provision of capltal needed to undertake sea-bed resources development

operatlons, ete...

“78. Exploratibn of concealed deposits and the evaluation of the precise
~amount and quality of both exposed and unexposed deposits can only be
.determined by extensive and expensive forms of sampling and may even

require some production experience. At the stage when such expensive

forms of exploration are reached, the operator needs an exclusive

right to explore and to produce if workable deposits are found. Because

the value of such deposits cannot be determined in advance, particularly

'in wholly unexplored areas, the basis for payment for such rights should
be one that is related to actual production rather than a predetermlned

estimate of the value of an unexplored area.

"9, It was. mentioned that the hlgh investment risks characteristically
associated with mining should be compensated for by the opportunity for
higher profits than are acceptable in many other enterprlses._ The_rlsks _
stem from uncertalnty'Of discovery, uncertalntles concerning the
‘feasibility of mining and recovery systems, possibility of loss from
mining acc1dents, storms, and so on, and from uncertainties concerning
______future,prlr.eeT demandT—and ether external- c1reumstaﬂee34hfﬁithoagh the

/..
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high risk in mining cennot be eliminated altogether, it {tends to diminish
with increasing kanowledge about tie oc¢currence of recoverable minerals in
a given area and with increasing experience in producing themn. '

"30. The Economic and Technical Sub~Committee was informed of various _

- methods applied natlonally to regulate mineral exploratiosn and exploitation
with a view to exemining whether common denomlnafors could be arrived at
which could serve ag examples for similar regulatlons when such an

. lﬂ‘tel’ﬂc':l\;ZLOI'Ild.i reglme is EHVISQE.{,EO

31, The view was expressed that any. exclu51ve rlghts that might be granted

should be over areas large enocugh and for periods long enough to ‘enable the
operator to carry out exploration and e39101tat10n_Wlth the benefit of .
economies deriving from the scale of activities. According to this view,
these rights should only be given over such an area and for such a period
as will ensure that the area is effectlvely and energetlcally worked

'durlng the life of the title.

”32.'It was also suggested that production titles should specify the
mirerals which they cover: as a general rule, all embracing titles should
not be contemplated. gubdivision intc hydro-carbong and other minerals
should be considered at the least. The possibility was mentiocned, hcwevera
that hydro-carbon titles might be extended to cover other substances which'
may be recovered by drilling: =e.g., sulphur in some forms of its
occurrence and helium. Consideration should be given to whether hard
‘minerals might also be grouped in ways corresponding to the mode of.
occurrence: e.g., it is impossible in the case of typical lead and
zinc oceurrences to extract the one without the other. Also nickel and
copper occur with manganese, as all may be present in the same nodules.

"83. It was pointed cut that the need for stability in the basic rules
would not imply that conditions should be immutablé and that production
rights should be granted for an adequate specified period of time, at
‘the end of which the title holder should have the opportunity to renew -
his title, subject however to review the conditions for the renewed -
title. Such a way of proceeding would allow for long-term planning on the
part of the operator and induce him to apply sound exploitation methods.
Since sea-bed mineral resources were non-renewable, responsible
development was imperative. On the other hand it would permit a review
of the porticon of the benefit from product1on which should accrue to
mankind as & whole - that is %o say, the renewed title could carry a
higher rate of royalty or tax, or a lower rate could be 1mposed to ensure

more eompiete mining of the resource.

"3, Tt was emphasized that promotion and success of international
- co=operation in the development of marine mineral resources will be
dependent on the régime which w1ll be dev1sed -
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"85, It was pointed out that. cperators exploiting ccean floor résources
within the framework of an international régime should do so (a) in a way
which conforms with good mining practices and makes the best use of these
resources, (b) without unjustifiable inmterference with other activitbies

on the sea-bed or on the superjacent high seas, (c) with constant _
vigilance to guard against marine bolliution and the disturbance of the
ecological balance. Ways would have to be devised, therefore, by which

the quantities and grade of minerals mined or extracted could be measured
and their value assessed in order that mankind, as a whole, may receive

Lts just and equitable duvue. It was pointed out as well, that the
reguirements of competence and efficiency be balanced with the need %o

keep costs and personnel within manageable proporticns so that a buréaucracy
not be created which would absorb the Tinancial beneflts which might acerue -
from ocean floor preoduction. :

"86. It was pointed out that,'under any régime, operators shcould be required
to: ' ' :

(i) submit advance notices of proposed programmes;

(ii) provide information and appropriate materials on a current
basis as well as to furnish comprehensive technical reports;

(iii) assist in the carrylng out of appropriate 1nspectlons by
authorlzed officials.

2. Views expressed in the Legal Sub-Committee.

22. Varlous references were made to the question of possible machinery during the
Legal Sub-Commlttee s dlscu551on of the elaboratlon of legal pr1nc1ples at the
Commithee's session in March 1064,

23. . The concept of the "common heritage of.mankin ", it was said, implied
formzlation of an international régime administered by a body representative qf
the world community to regulate the eXplbitation of resources with due regard
Tor the needs of oﬁher users of the area. _ . . _
24k, oOn the_other hand, it was considered that the concept of common heritage
was neither realistic nor practical and that the activities of States in the
area should be in conformity with international law and the Charter.

25. Reference was made by many delegations to criteria which a régine

would have fto satisfy. Instead of perpetuaflqg present injustices, it was said,
the régime should provide equal opportunltles for all to exploit the resources

of the seambed and ocean floor. FProvision should be made lﬂ the reglme no@ only

o7 Tegal pr1HCIpies and normsj put also for lnterﬂatlonal chhznery which would

foes

/
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enable all States to participate on an equal beeis in the-regﬁlation of ‘activities
‘a8 well as in actual exploration and exploitetien. Another point'stressed_ie o
this regard was thaf resources should not be disposed of withoﬁt adequate _
compensation to the community of nations ahd observance of agreed SﬁbstanﬁiVG and
procedural rules. It was also said that unrestricted exploitation_shouid nbt'be
authorized until there existe& not only provisiohs ensuring participetion of:

the world comunity but alsco elementary meagures fOI'conservatien of.rESOurceS

and prevention of damage. The legal régime, it was held, should be ehfbréed_by
appropriate international machinery. Such_machinery,.it was also held, was .
essential in order to protect the interests of countries liable %o be affeeted

by adverse movements in world commodity prices which might result from the '
developmenf of marine mineral feeources, and also to ensure for the developing
countries a fair share of the income from such development. Reference was alss
made to the importance of preventioﬁ of pollution, %o liebility of exploitérs'

for damages to bthers,'to the need not to destroy incentives for develoﬁing '
iﬁdustries and to the importance of avoiding an excessive pfoliferation_of‘
.bureaucracy. Accoﬁnt should be taken, it was saild, of predtical.eeonomic

problems of concern not only to Governﬁents but also to private entrepreneufs.

26. There were also, during this debate,'suggestions concerning the nature'and
functions of possible machinery. In particular, it was suggested that the
exploitation of resources was only one of the objeetiveS‘of the body edministering
the sea-bed under an international régiﬁe' another priority objective would be:
scientific fesearch The international body should be equlpped to prevent
activities in the deep seas which might destroy present power relatlonshlps

Since the oceans constitute a global blologlcal system, the competence of any
internatienal machinery, it was held, should extend to the Whole marine
enﬁironment on e worldiwide scale. 1Its powers might vary from adfieory ones iﬁ
relation to waters within the territorial soverelgntj of a State to the ablllty not
only to allocate exclusive Trights to the development of mlneral resources in reglons

beyond the limits of national jurisdiction, but in that respect also to act en an -

administrative capaCLty_
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3. Views expressed in the main Committee.

27. Reference was also made to the subject of the present reporﬁ at the fifth
and sixth meetings of the main Committee on the closing day of the second

session.

28, The hope was expressed that the study by the Secretary-General would cover all

aspects of the problem of establishing_a régime for the sea-bed and that the s%udy.

would be pragmatic in approach so that the Committee could take the necessary
decisions in due time. Future activities on the sea-bed should be under the
authority offsome_kind of international machinery, for which it was therefore

necessary to establish an appropriate'interﬂational framework. According to this

view, the machinery was conceived as a technical and administrative body entrusted

with the task.of organizing, controlling, administering, directing and
co-ordinating scientific research, geological and topographic surveys and all
other opefatiohs relating to the ekploration and exploitation of the resources
of the area beyond ﬁhe limits of national.jurisdiction.in co—operation.with
competent international organizations'ahd speciglized natipnal private and
governmental institutions. Only such a body would be able to instil confidence
in the minds of potehtial operators that the'righfs‘which they had been granted'
would be upheld. Such rights would be embodied in service contracts which would '
be of fixed duration and would apply to particular phases of operations. The'.
opérétions might, whenever feasible,.be'carried out in_part by the machinery
-1tself but would in general be.carried out in associationzwith private
enterpfise or on the basis of Jjoint ventures With-governmént enterprises or
international consortia that would représent gither private enterprises or
governmental and intergovernmental concerns. Phe Form of association should'be
adapted to the operation in question. o

2%. The machinery, it was stated, would have a spe01al legal status as an
‘autcnomous body co-operating closely with Governments, international
organizations and national institutions. The composition of the executive body
and the secretariat of the machinery should bé based on the principles of '
universality and equitable:géographical distribution so that all pelitical,
economlc and social systems might be represented. It was not p0531ble, lﬁ was

-declared “+y formilate any general prlnclples for an 1nternqtlopal régime unless

/oos
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the ultimate objective and the best means of attaining them were clearly defined.
The legal status of the'machinery must be closely linked to the operations it would -
carry out; those operations, in turn, copstituted a practical objective which was
to be achieved by ereating a proper legal order.

30. Another point of view expressed in the main Committee was that the
international régime, if it was indeed to promote international_co~operation

in the expleitation of the resources of the SEa;bed for the benefit df mankind,
should satisfy certain speeific criteria. Such a régime would be ineffective .
unless it proved acceptable to the membemshi? ef ﬁhe United Nations as a whole.
It should thefefore be generally.equitable, should offer a balance of.advantage_
to all States, including land-locked States, and should take into special
consideration the interests and needs of the developing countries. It must
provide a firm anﬁ continuing basis for the exploration and exploitation of the_
sea-bed and for scientific research, without imp©51ng excessive restrictions

Tt should take into account the need for conservation of the resources of the
sea~bed and the need to limit pollution arising from their explOitation ln
addition, it should contain effective provisicns for the settlenent of disputes. -
31. Various references were made in the main Committee to the discussions

which had taken place in thé'Ecoeomic;and Technical Sub-Committee. It wee
stated that it had not been‘pessible fer.the many important and complex problems
before the Economic and Teehnical Sub—Committee_te be fully eﬁamiﬁed in the time
availabie. The report of the Sub-Committee.according to this view was_ofia
preliminary nature and should not be regarded as expressing commonly agreed
views of all members, Certain delegations.ih the:SubeCommittee; it was said,
had attempted to prejudge.the solution ef:the problem of an international régime
governing the expleitation of marine mineral resources; an abtbfempt had been made
to impose methods which were not in the interests ef.mankind as a whole but
rather faveured the interests of capitalist monopolies, On the other hand,

it was contended that the accounts given of national practices in the work of
the Bconomic and Pechnical Sub Committee di& not conflict with the preliminary
study referred to under 1tem ii of its programme of Work, a prograﬂme which had

been debateq and adopted by the Sub- Committee
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IT. POSSIBLE FUNCTIONS AND POWERS OF INTERNATIOHAL MACHINERY

32. This séction; after referring to the‘present arrangements for the collection
‘and dissemination of information and for the provision of technical ‘and financial
assistancé, exomines as possible functions and powers of international machinery:

1. Registration. | | .

2. Licensing.z .

B, Operations by an internstional agency.

L. Settlement of disputes.

Present arrangements for the collection and dissemination of informetion
and provision of itechnical and financial assistance

(a) Collection and dissemination of informetion

33. Exchange of oceanographic information relevant o the study of the sea-bed
is at present carried out with respect to scientific data and research by a
R . . . . . 2
number of organizations within and outside the United Nations system.}~/
34k, Tt may be recalled that in resolution 2447 D (XXITIT) the General Assembly:
"welcomed the concept of an international decade of ocean exploration to

be undertaken within the framework of a long-term programme of research
and exploration, including scientific research and exploration of the sea-bed

and the ocean floor, under the aegis of the United Nations,"”

and invited Member States t# Tormulate proposals'for.national and Scientific
programes and to transmit these to UNESCO for the uée,of the Inter_gdvernmental
Oceanographic Commission. -

35. % has been pointed out that "existing international exchange of information
and deta is limited to scientific data”. Tt has aleo been suggested that "there

- i o bec! : ot 1D/
is a heed for an international exchange of applied technological data® , =2/

12/ For a summary of such aétivities see ECOSOC forty-fifth session, Marine
. Seience and Technologyr SBurvey and Proposals, report of the Secretary-General
document E/LUBT7, Annexes XTI and XIT. : '
1%/ Interim Report of the Econowic apnd Technical Syb-Committee, document
A/AC.138/8C.2/6, para. 50, _- /
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36, TIf arrangements are made to ensure effective planning and avoid duplication
of national efforts, through existing or new machinery, the task'might have to &
cover {a)} the collection of £Aate, {b) its 1nterpretatlon and processing and
(6) its publication and- retrieval.
37.  The question of the collection and d1ssem1ndtlon of information would ol
course arise during aciunl exploration and expl01catlon3 as. well as at earlier
stages. The suggestion has been made that States should be Tesponsiblie  for
providing information as to the nature, conduct, location and results of their
exploration and exploltation activities. If new machinery Wefe to bhe éétablished
in the form of an internationdl registry, the inforiniion might comsist of an
advance notice of intended operptlons, so as 1o provide other States with due:
notice of the propcsed activities, and to enablée steps to be taken to inform other
users of the area in queétion. I, on tThe other hand, an-international_licensing
authority were to be created, it might be made a condition of the grant of & licence
shat the licencee furnish information regarding his activities and the results
of his efforts. It would in either case have to be Cecided to what extent the
provigion of information would be made a matter of obligatién. The gquestion of
industrial secrets might aiso have 40 be examined.
38, Information conceraing relevant national legislation and international
agreements. has been furnished by Governments to the Secretarlat whlch has
'compiled and publisbed 1t.1l ~ Such 1n10rmat10n,_howaver_j was provided at ché
reguest of the Ad Hoe Couwmnittee for the specifié purpogse of implementing operati?e
paragrasi: 2 (b) of General Assembly resolution 2340 (XXII); To keep such '
infofmation up to date, to analyse it and to store it in full for ready use ﬁoﬁld
require the setting up of pervanent arrangements. o -

3. It may be recalled that OLOVISlOH is made in the constltuent 1nstruments of

manyfinte national organizations, for the prov151on anc dissemination of

1&/ See Survey of es 15*1ng international agreemcnus coucerﬁlng the Sea-Bed and

™ the Ccean Ficor and she Sub-850il thereof underliing the High Seas berond
the Limits of Present National Jurisdiction, document A/AC.135/10 and
Survey of National. Legislation concerning the Sea-Bed and the Ocean Floor .
and the Sub-Scll thereof, underiying the High Sess beyond the Limits of.

resent Nationzl Jurisdiction, drmnmr:mn A/Ilr* 15 5/]_]_

.
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. N o : 1 . o
information of a specialized nature,—i/ A number of treaties also provide for
- exchange of information. Thus the Treaty of Prlnc1pleq Governlng the Activiiies

of Stetes in the Exploratloa and Use of Quter Space, / stipulates in Article XI
that ' '

"Ir order to promote international co-operation in the peacerful.
exploration and use of outer space, States Parties. to the Tres Ly
conducting activities in outer space, includi ing the moon and other
celestial bodles, agree to 1nform the SecretaTV-General of the United
Nations .as well as the public and the. inkternational scientific communlty
to the. greatest extent Teasible and practlcable, o the nature, conduct,
locations and results of such activitvies. On receiving the said information,
the Secretary-Oeneral to the Uhlted Nations should be prepared Lo dissemirate
it immediately and effectively.'

39. The Antarctica Treaty:l of 1959 provides:
- "Artiele TIT

1. In order to promote international co- operatlon in scientific
1nvest1gat10n in Artarctica, as provided for in Article II of the present
treaty, the contracting parties agree that, to the greatest extent Teasible

and practicable: ' _ ' .

(A) Information regarding plans for'sciehtific programmes in
Antarctica shall be exchanged to permlt maximan economy and efficiency
of operatlons, .

;2/ E.g. The constitution of IAEA provides, inter alia:
“"Article 8. Dxchange of information.

A, Eachi member should make available such information as would, in the
-judgement of the member, be helpful to the Agencry.

B. Each member shall make available to the Agency all scientific
information developed as a result of assistance extenoed by -the Agency
pursuant to Article 11. :

C. The Agency shall assemble and make available in an accessible form
the information made available to it under paragraphs A and B of this
article. Tt shall take positive steps to encourage the exchange among its
members of information relating to the nature and peaceful uses of atomic
~ energy and shall serve as an intermediary among its members for this
.purpose.

General Assenmbly resolution 2222 (xx1).

@

15

YN TS vol. B02, p. TL.



A/AC.138/12
English
Page 28

{¢) Bcientific observations and results from Antarctica shall be
exchanged and made freely available," '

(v) - Provision of technical and financial assistance

ko, Bxisting programmes for the prombtion of marine activities, including

facilities for educaticn and training in rarine science were sumzarized in a
previcus report. / On the basls of this report and the proposals 1t presented
several resoluticns were adopted by ECOSOC and the General Assembly Whlch have a
direct or indirect bearing on the promotlon of the exploration and ex9101tatlon of

1
the Seawbed beyond the limits of national JurlSdlCthHomg/

1. Registraiion

41, A difTicult problem with respect to development of sea-bed resources is what
means could be devised to provide protection, security'and gtability of rights

in exploration and exploitation activities. One of the functions which
international wmachinery could fulfil 1ig thet of pr0v1d1ng a system of reﬂleb*atlon
whereby States or otﬁer appllcants_could notify an 1nbernat10nal oody of the
activitlies undertaken or proposed and of the area in whlch they would Be
conducted. Users of the marine environment could uhus he kept 11lormeo OA the
activities in question and other States Would receive notice of the act of
regisﬁration. The value of registration would lie in its evidentiasry force

winich would form the basis for recognition by the international community of

the validity of the fecorded:actiVities; As presently envisaged the funciions

of the registry would he limited in scope and its discretional authorit:
strictly defined. Additional Ffunctions which a registry might conceiVablv _
perfori (althcugh inveolving a. basic modlflcatlon of lbo nature) w1ll be found

under the heading "(1) Regulatory functions”

(a): Entities entitled'to.fegister their activities

2. The First question which would arise in thls connezion would be wief her

régistration might be madc solelv by States or might also be made by ocher

18/ Marine Science and Technology, Survey énd Proposals, document E/LL37,

0D, S5e-16 and Anne:s XL, L BTN

/  See TCOSOC resolutions 1)81 and 1)82 ( LV), and Ceﬂeﬂal Ausemblj f’SGlUulon
ahibh (XX1I1). '
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éntities, such as punlic and ?rivaﬁe bodies or individuals, or by intergoverunmental
organizations. _ _ ' _ |

13, As regards the choice between registraﬁion by States, or by public and.
private bodiGS'orfindividuals, while it would be possible to have a system
whereby registration might be made by any of these cntities, it has usually been
assumed that registration would be an official act performed by'states;gg/ A
guestion which would arise'undér this assumption is whether registration ﬁight be
made not only;by individual States but by several States.jointly (for example, .
by thoge in a particular region).. Consideration would alsoc have to be given to
the possibility of the transfer of registration Trom one State to another._'ShQuld
such transfers be alliowed, it would have to be decided whether the £ransferror
would rewain liable Ffor acts occurring prior to the transfer,ror_whefher the
second State would aqéept the burden of possible liability. _

L, On the assumption of State fegisiration, an individual State would be free
to determine the nature of the entities whose_activities it. might be.preparéd

tb registef. Such entities might be State agencies, or bhodles owned and

opercted by nationals of the State in question dr_incorpo%ated under ite laws,

or private individuals, or some combination of the different posgibilities.
Depending on the decision reached, individual States would procegs any request
received according to their own prqcedures, which might or wight not be similar
to those governing the grant of mineral rights in areas witihin nationgl
Jurisdiection.

EO/ Reference may be mace in this connexion to Article VI of the Treaty on

— Principles Governing the Activities of States in the Exploration and Use of
Outer Space, which provides that: ' s

‘"States Parties to the Treaty shall bear international responsibility

Tor national activities in outer space, including the moon and other
celestial bodies, vhether such activities are carried on by governmental -
agencies or by non-governmental entities, and for assuring that national
activities are carried ovt in conformity with the provisions set Torth in
the préesent Treaty., The activities of non-governmehtal entities in outer
space, including the moon and other celestial bodies, shall reguire
authorization and continuing supervision by the State concerned.”

moe - " 7 -.- ©
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hs, 'The-possibility of registration by an international agency might:also'be
permitted under the system. The countries of a particvlar region for e: anple;
might decide to establish & sp601al 1nLernatlona1 consorulum, 80 as to make it
easier to raise the necessary capital and in order o enlarge ‘the “home market"

Alternatively, the consortium might combine

5
\‘l

Tor the minefals produé
countries from dlfferenu arege of the world, holding shares in the ageucr or

otherwise helplng to provide the flnanclal resources reoulred.

(b) - Criteria for registration

k6, The task of the imternational registry would be to récord the activities
undertakeh'or proposed in different arcas in the applicatibﬁs received. The
initial choice would thus rest with individual States. In accordance with'
this approaéh, suggestions concerning the registratioﬁ system have sometimes
envisaged that registration would be on a "first come, first registered”™ basis,
although it would thepfetically*he possible-tb proceed on other bases also.

A consideration which should be borne in mind, and to whigp & nuiber of
comuentators have drawn athention, however, is that if activities in particular
areas are registered on a "Tirst come” basis there may be a tendéﬁcy '

{ particularly if registration may be made before finds havé.been proved) for
Stétes to make a maximum nimber of registrations as soon as poséible._ Such
problems as might arise Trom this sitﬁaﬁion are perhaps inherent in the "first
come, first registeréd" principle of registratioh, alﬁhough_it would mno doubt
be possible to institute safeguards designed to forestall these difficulties

or to minimize their effects. In the unlikely event that simultaneous
applications'fbr régistration with respect ﬁo_the_same area. and activities were
submitted,.special arrangemente would have fo be madé, perﬁaps for a decision
by lot or a recommencaulon that a- joint venture be undertaken. '

L7, It has been sugges that lurther guldellnes be included in the s»acute
establishing the: regls Lration ﬁutﬁorltf. These guidelines concern_the 2zl num
area & State;would be entltled to reglster,.the perio& duriﬁg'ﬁhich a
registration_would’be.valid,'the scale of fees and other Charges and the
reguirement that resources be'actually worked. The registratibn:authority would
befeﬁpoweredfiﬂrapplj thcse 8 andards_in-the;maﬁner3andwte%thégextentulaidJdownk

in the statute. .

[eo.
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4L8. Consideration would also have to be given to the gquestion whether the-
registration authority should be empowered to reguire that the registering State

produce evidence that the entity which weould engage in the development of resburcesx

in its behalf had the requisite financial and technical capscity to do so. Ancther

izsue which would have to be considered would.be thét of safeguarding the interests.
of other .users of the sea. As the applicatibh of existing principles of law

would reguire entities engaged in explorafioh and exploitation of sea~bed resources
to pay'reaSOnable regard td such interests, the registering Stéte could be expected

to make an undertsking in this regard at the time of regisiration.

(¢) Effect of registration

kg, A valid registration would determine in‘priﬁciple both recognition on the
part of others, and provide evidence of priority of entitlement as regarﬁé rival
claimants to the same area. It would be a fundaméntal obligatioﬁ that States
parties to the arrangement would undertake to register all relevant activities
and to respect all acts of registration made with the authority. Failure to
register would accordingly depriﬁe a State of the degree of international .
recoghnition which the act of registration would provide and registered aétivities
would prevail against unregistered bnes. In ofder to be fully effectivé therefore
it wouldlbe hecessary that as meny States as possible should.be pertieg ﬁo'the
system and that they be obliged to enact the necessary implementing natiohal
legislation to secure respect for registered explbr&tiqn and exploitafion
activities. | o -

50. There would appeaf to be general agreement that the act of registration
should not entitie the Staie.concerned to found e claim of sovereigniy, or of
sovereign rights over the area in question; the rights evidénced'by the sect 6f
registration would be limited to the purposes of exploration and exploitation of
the mineral resources situated there. In principle, at least in respécf of
exploitation, registration would provide a means Tor recognition of an exclusive
entitlement since sole exploitation of given arses is regarded as én essential

condition for the effective conduct of exploitntion operations.
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(a) Activities_subject to registration

51. It hes usually been envisaged that both'explofation'and exploitation
sctivities would he qubject.to registration. The main issues for consideration
would appear to be the following: .

(i) Whether all exploration and exp101tatlon activities should be subgect to :
registration, or only those nece381tat1ng the erection of fixed installations or
the temporary reservation of certain areas Of the gea~bed. Ag a related iseue,-
it'might be.considered whether preliminary investigation should be distinguished'
from explofation and not made subject to registratipn; in order to encoursge
potential operators. |

(ii) Whether the orerator should be called upon merely to make a.declaraﬁidn'
of intent to undertake exploration in a given area, subject to certain coﬁditions,
such &as respect_for'internationel law and reasonable regard for the marine
enﬁironment, or_whether actual actiyity would be required.

(i1i) Whether the.registration of eiploration'and/or evaluation activities
would result in an exclusive or non~exclusive entitlement in a particular area.

As previously noted, it has generally been assumed that regis%ration of explpifation
-actbivities would result in.an exclusive entitlement.

(iv) Whether registration of ex?loration and/or'eﬁaluation activities in a-
given area would give rise to an antomatic. entitlement to register exploitation
act1v1tles if mineral deposits were dlscovered. '

(v) Whether reglstratlon (whether in respect of exploratlon or exploitation .
activities) should be in respect of partlcular mineral deposits only (e.g. either
petroleam or hard mlnerals) or of ail mlneral dep031ts which might be found or-
exploited in a given area. If claims might be made in respect of speclflc ninerals
only there.would be ﬁo reason in principle Why & subsequent claim could not be
registered concerning other minerals in.the same srea. IT the~tw0:cleims vere
incompatible presumablj the first claim would prevail. Some.means of decidimg

such issues would appear necessary if reglstratlon of actlv1t1ee in respect of

different minerals were to be permitted.

(e) Over-all limitations on registration

52. In addition to the quelificstions referred to in the previous parsgraph, ..

consideration would have to be given to the question whether a limit should be

/e
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fixed, directly or indirectly, to the maximum ndmber.of registrations which.

one State mlght make at a time, or the total area or areas involved. A fixed
celllng, whlch mlght be expressed in a number of ways, ranging from geogrsphlcai
or natlonal quotss to calculations based on the extent of the mineral wealth

' discovered;'might Be'incorporstedsin the stetute of the registry. An indirect
rethod might be to lncrease fees or charges for additionai'areas registéred.

Besides these over=all limitations on general grounds, operational practices and
rrinciples of conservationgl m1gh+ requlre that the registry should be empowered
to Fix the size and shape of the area and the duration of the activities reglstered.
An issue which presents itself here, however, is how the reglstry 5 powers in this
respect would be reconciied with the power of the_registéring State to .determine
the siZe'of the area and the nature of the activity which it Wishes to register,
subject to any over'all ceiling. Although no obvious ansver suggests 1tse1f to
these questions, it wmay be concluded that it should be possible, by careful
negot1at10n4 to distinguish between the basic iimitations to be 1a1d down perhaps
in ths instrument estsblishing the registry, and which would then be binding.on
participating Ststes, snd the narrower technlical limitations within which the

registry might be empowered to exercise a measure of control in the general interest.

(f) Cancellation of registration and inspection powers

5%3. It might be made a condition of régistratioﬁ-that tﬁe dperator should submit
comprehensive reports at regular intervals regarding his activities: and should |
actively waintain his operatlons in the registered area, under penalty, in the
latter case, of cancellation or forfeiture if he faziled to do so. Although the
possibility of cancellation and the existence of finantisl incentives might result

in their being relatively little need for the exercise of police functions, the

21/ For a brief summary of the requirements essential to rational exploitation,
see Legal Aspects of the Guegtion of the Reservation exclusively for Peszceful
~Purposes of the Sea-Bed. and the Ocean Floor, and the Sub-Soil thereof
underlying the High Seas beyond the Limits of Pregent National Jurisdiction,
and the Uses of their Resources in the Irterests of Mankind, document . o
A/AC .135/19/aa4d.2, para. 11. The registration authority might, for example,
be called upon to deal with exp101tatlon of a 51ngle mineral structure

51tuated w1th1n more than one reglstered area.-

/...
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registration authority might be.given some means to enable it %o exercise ifs
powers properly and with full knowledge of the facts. Provision might therefore
be made for a sygtem of perlodlc or exceptional lnspectlon, in conJunctlon with

na‘tlonal 0ff1c1als. If any reglstratlon was cancelled this would only be . after

hearlng had been granted to the State concerned.

{g) Fixing of fees or other charges

sh. It ‘has been suggested that, hav1ng regard to the speclal needs of the
developlng countries and the welfare of mankind as & whole, reglstering Sﬂates
should be reguired to pay a fee for registering claims and also, possibly, a
portion of the flncnc1al proceeds of actual productlon, either to the reglstry
or to another agreed rec1p1ent 1nst1tut10n, such as UNDP, or to a speclally
established fund. The reglstry mlght be coneerned in asse581ng +he scale of
fees and ethef charges. In carrylng cut this task allowance WOuld have to be
made for economlc realltles and for providing adequate 1ncent1ves to attract the
necessary 1nvestment capltal wh1le protectlng at the same tlme the 1nterests of

the 1nternatlonal communlty as a whole.gg/

(h}) Settlement of disputes

>5. Disputes arising frem the_registreﬁion_of claims, or the determination of .
boundaries between them, might be entrusted to the registry itself, or to a
special procedure within the registry, or to a suitable body independent of the

registry.g5

{i) Regulatory functions

56. In principle advocates of a gystem of international registration have not
envisaged the exercise of extensive regulatory functions by the registry. Each
State would apply its domestic laws to the operations regiStered_in its name, to

the extent torwhich they were not inconsistent with the conditions imposed for

Tnterim Report of the Economlc and Technlcal Sub~Comm1ttee, docuwent
A/acC 138/50 2/6, para. 80. - .

" For a deserlpﬁlon of the- p0851ble funetlons Eokil 1nternatlonal machlnery in
_ relation to the settlement of dlsputes, see paras. T5= 80 below.

@2@]
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registration of cleims.' Eech State would to the same extent enforce the obllgatlons
arising from the reg1strat10n vig-a~vis the operatlons. As has been indicated,
however, proponents of the system have suggested that within the framework laid

- down in the enabllng statute, the reglgtry mlght exercise a llm;ted dlscretlonary
authorlty of a regulatory nature over certaln matters: _establishnent of size and
shape of area and duratlon pf,reglstratlon, cancellatlon of regiStretiOn end '
exercise of.inspection and supervisory functions; and the fixing of fees and other
‘charges. In addition to these proposed functions the regiStration authority might
also be given euthority to determine the finaneiél'and technical capacity of
individualfoperations and to recommend common standards with respect.to operating

' practices and similar matters. These norms of international conduct (whieh might
be binding on States or submitted to them solely as recommendations ) might deal
with the following topics: working methods and practices; arrangements.with

_ respect to’other users of the sea, in particular as regards rules of navigation

and the establlshment of sea lanes and safety zones, and av01dance of 1nterferenee
w1th fishing activities and submarlne cables; preventlon of pollutlon and

- disturbance to the marine env1ronment, assistance in the case of dlsaster, and
conditions of international liability in respect of damage. Should thegse additional

functions be given to the registry, its character and_operetion would resemble very

closely those of the licensing authority examined in this same section.

(J) Modalities

_57. In order to reconcile the interests of the coastal State and the interests of
the world community, in particular where there are indications that certain mineral
deposits, such as hydro—earbons,'may be located'partiy within the zone of national
Jurlsdlctlon and partly outside this area, it has been suggested that either an '
1ntermed1ate buffer zone should be established, eontlguous to the outer limits of
‘national Jurlsdlct-lon, Where the coastal State would enjoy priority or exclusive .
rights, or JOlnt exp101tatlon should be arranged between the State concerned and

an entrepreneur operating within the envisaged 1nternat10nal arrangements.—-/ It

has also beensproposed that the coastal State mlght be given sole authority to

*";_/ Interim—ﬂeport of the Economic and Technical: Sub-eommrttee—“document
-‘A/AC 138/50 2/6 para. 92. o _
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detefmine who would be allowed to explore or exploit_the resources'of the seaebed
aﬁd sub-goil in an intermediste zone extendingrto_the 2,500 metre.isObath,.o? -
100 nautical miles from the baseline used to messure the térfitorial sea, Whichever
provides the greeter Brea; act1v1t1es carrled cut in thls zone would, however, in
all other respects be subJect to the same condltlons as regerds re%}stretlon and

25

- charges as are appllcable to act1v1t1es in areas beyond the ZOone .

2. Lieeﬁsing
58, A nunber of suggestions have been made te;the effect that if an International’
organization is established for the ocean floor beyond the limits of national
Jurisdiction, it should be given ‘the power to grant licenses to States either
individually or collectively, to explore and exploit.the natural resources of the.a
sea-bed and sub=-s50il beyond the limits of national Jurisdiction. Detailed proposals

have been put forward by some Governments with respect to a system of licensing,

25/ This proposal has been made by the United States Comm1ss1on on Marine Sclence,
Engineering and Resources, Our Nation and the Sea, p.. 151

._m/ See the detailed proposals put forward by the representatlve of the -
Netherlands, document- A/AC 135/1, pp. 25-25: .

"TTTI. A double concession system for exploitation out51de the area
referred to under I, so that the United Nations would give fconcessions! to
States which would act as a sort of ‘administering authority’ in.respect of .
any exploitation concession they might grant to enterprises; the 'Government
take' of the United Natiors is intended for aid to developing countries.

LRI I

6. In principle, the United Nations conce551on would be granted to a State
on condition:

(a) that exploltatlon is undertaken within a reasonably short time by -
the State itself (if a State enterprise ig involved) or through a bona fide
concessionary (exploitation obligation) and, .

{(t) +that the State is able and willing to exercise effective Jurlsdlctlon
and control in admlnlstratlve, technlcal and soc1al matters connected with the
exploitation. : :

T The United Nations concession could be resclnded (1 €., control could be -
assuwed by the United Natlons or transferred by the United Nations to some
other State) if the concession conditions were not fulfilled. The United
- Nations would be authorized t0 carry out inspections for the purpose.. No .such -
rescission could be issued until (1f the concessionary State so de51red) an _
advisory. opinion had been scught from the International Court of Justice, which
would then be blndlng on both parties under the terms of ‘the concess1on. _
8. Provision would. have to be made in the United Nations concession.- -r~{e444<
" conditions for a fixed percentage of the 'Government take! (royaltles plus A
taxes) to be paid by the concessionary State (p0581bly in the form of an _
annual lump—sum) into a United Nations fund for aid to developing countries."
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and also by prﬁvate'organizations ahd individuals. The main feature of these
proposals ié that title or control of sea-bed resources would be'held by the -
international community, represented by the international authority, which would
'issue licences to individual operators. Under the allied concept whereby sea-bed
reéources are regafdéd as part of the.common heritage of mankind, as propcéed by
various Govermments, the'intérﬁational machinery would act as the'admiﬁistrator.cf
a trust, and might even engage in the exploration and exploitation.of resources.
For the purposes of this part'of:fhe présent exposition,.however; it is presuﬁed'
that the international body would not itself cpnducﬁ such operations.

59. A licensing system would'permit the exercise of over-all powers and allow
individual exploitation operations to be treated as part of'avéingle programme, In
this connexion it has been said that international functions should include
organizing, controlling, administering, directing and co-ordinating all operafions
_relating_to develépment of the resources of the sea-bed. It has been Turther
suggested that there might be two main economic bernefits from an over-all 1icensing
system.. Firstly, it would ensble a major deposit to be treéied as 8 single'unit |
and for exploitation arrangements to be made so as to achiéve maximum efficiency
(including the conservation of resources) and benefits, both for cémmercial
operators and for consumers. Secondly, since there is evidence that certain -
deposits might need to be exploited on = 1arge scalé, so that existing market
prices might be affected, an'infernational licensing authority could influenéé, by
the issué of licences and other devices, the over-all volume of'prdduction 50 as

to maintain stability of prices and market conditions for lsnd and sea producers
alike. '

€0. Most of the separate issues considered in relation to international.
registration would'also-be raised by a system of international licensing,  The
p?incipal_exception would concern the criteria to be folliowed, since a system based
on licensing would tend to give less weight to the prineiple of giving priority to
the_first applicant than s sysiem of registration. In the following discussion,
howe?er, each of the issues considered with respect to registration are briefly

revieved from the standpoint of a possible licensing system.
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(a) Entltles entltled to_receive llcences

6l. The. total range of p0551ble licence holders ig the same. as that of the -
entities wh;ch might be entitled to register their acthltles, namely States; ”'
States-engaged-in a_joint.enﬁérprise, internaticnal, State.or}privafe_bodies; and-
individuals.gz/, It.has“usually been envisaged, however, that, parallel to the
position,with:fespect to acts of registration,.licences would'nqrmally”be_grantéd‘
to individusl States.- The only particular commenttwhich,appears t6 be called'fOr
is to draw. attention to the proposal of the Netherlands=Government;”thﬁt«a'
"two-tiered" system of iicences should be arranged, whereby licences would be |
granted to States, who in turn would act as "a sort of 'administering authority '’ in
respect of any exploitation concession'they'might-grént-to'enterprises“."Althgugh‘
in terms limited to exploitation concessions, it is presumed that such a system -
.might'QXtend to prlbration_activities-élso. Thus under an arrangement on these :
lines the State. concerned would determine, according to its own procedures, which
individual.concerns would be allowed to operate within the limiﬁs covered by its
llcence -and would accept respongsibility, v1s~a-V1s the 1nternat10nal communlty, &

for observance.of_the:obllgatlons-and_condltlons laid down.gﬁ/

(b) Criteria for the grant of licences

62. It has usually been assumed that licenées-wbuld be granted_in respect of -
activities in_ﬁarticular areas:on‘a basis of a system such as comﬁetitive.biading;:
or by draﬁing lots,:or_by,assessmeﬁtlof‘the operator's financial-énd-technical'-
capabilities and hié:proposed programme. . Consideration would also have to be .
given to the needs of the developing or land-lécked countries; Bpecial treatment
mlght be given to reglonal pro;ects, for examplej undertaken by such countries, or
to ventures proposed by 1and—locked States. An equitable distrlbutlon of licences
in respect qf areas covered (whlch might differ accordlng to whether they were:
exploration or exploitation licences, or for different minefals (e.g.; manganése

nedules or petroleum))might in fact be achieved by a number of ways, so as to_giVe'i

27/ See paras. hg-hs, _ e o
28/ The Netherlands proposal is quoted in foot-note 26, para. 58 above. See also:
the text of article VI of the Treaty on Principles governing the Actlvities Of
States in the bxpioratlon and Use of Outer Space quoted 1n foot—note 20,
para. 43, above. o L O D _/_;-
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due weight to the major factors which would require consideration. . The result
might in féct_involve a "mixed" system, rather than adoptidn of & single'criterion;
at.the very leést it.would seem & basic'criterion (assuming one were finglly
chosen) would need to be balanced,by other elements. '
6%, The other issues dealt with under the heading ”Crlterla for Reglstratlon

29/

would also arise for consideration, mutetis mutandis, with respect to awards by

llcenslng aguthority, although on general principles it mey be assumed that the

latter would be granted greater powers and discretion than a registration body.

(¢) Effect of grant of licence

6k, 'In the simplest terms, the effect of the issue of a licence would be to grant
the licensee the rights specified in the licehce. As a practical matterg.the
recognitioﬁ given to those rights would depend on the degree of support given to
the system and the number of States accepting the arrangements as belng in the
commen 1nterest. As regards the nature of the rlghts granted, these would not,

ex hvpothe51 suffice to allow States to establish a claim of.sovereign rights
over the partlcular areas, and would be limited to enablin% them to éxplore and
exp101t mlneral resources and, in the case of the Netherlands "two ~tiered"

proposal, to arrange for others to do so.

(4) 'Aétivities subject to licence
65._.As in-the case of registration, it has usually been envisage& that a system

of licensing would cover both exploration and exploitation activities. The same

issues as were listed under the heading "Activities subject to registration"jg/'

would arise for consideration.

{(e) Over-all limitations on the grant of licences

(f) Cancellation of licences and 1nspect10n DOWers-

(g) F1x1ng of fees or other charges

%1/

66. The discussion under the equivalent headings in respect of registration=—

would also apply in the case of a licensing system. A licensing avthority might

29/ Paras. 4648, above. _
_“/ See para. 51, above. o u,'_;wg,ﬂ___ﬁ;mw;_.ﬁe e

/_ See Over-all limitations on reglstratlon para. 52; Cancellatlon of
' reglstratlon and inspection powers para. 53%; -and Fixing of fees or other
charges, para. S5k, above. : _ : S
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in ﬁrinciple be expected to'have certain responsibilities in relation ﬁo mafket
conditions. In the case of cancellation, it would have to be de01ded whether a
licence might be Wlthdrawn solely for failure to exploit resources in the area or
whether for Tailure to observe other condltlons also (for example those relatlng

to. preventlon of pollution) might result in cancellation or some lesser penalty, '

such as a fine.

(h)_ Settlement of disputes

67. The use of a licensing system might more easily prevent dlsputes from arising.
concerning boundaries or rival claims to partlcular areas than a reglstry which
merely recorded the information supplied to it by States, Converselyy’the
greater -degree of authority and discretion given to the 1lcen51ng body would make
the questlon of judicial or other review of its activities more 1mportant 1f .
States wished to dispute its rulings. The potential range of p0531b1e means for
the settlement of disputes would be the same as in the case of reglstratlon, w1th
particular attention being focussed on the establishment of an external review *

tody to deal With disputes over the actions of the licensing authority itself.ig/

(i) Régulafory functions

68. It would be expected that under the enabling'instrument_a licensing authority
would be given extensive regulatory functions. Sonme of ‘these functions haVe been
mentioned in paragraph 56. One of the questions which might have to be examined

is whether other users of the sea should be entitled to file objections to 1icehsing'
of sea~bed resources so. as to prevent or curtail licensing. A licensing authority
~could be given powers to adopt or recommend norms of internationaljCOnduct.éﬁ/
(j) Modalities

69, It would be possible to combine an intérnatioﬁal licensing system; operating
in the outer area, with intermediate buffer zones. 1If intermediate buffer zonés-

were to be established,; the arrangements in respect of a "two4tiered".appf6ach

322 On settlement of disputes functions, see generally varas. TSfBO, below,

33/ Or perhaps, as in the case of regulations adopted under articlke 21 of -
—.— 1The WHO Comstitution, binding-uniese—States reglstered thelr reJectlon or
reservations within a given perlod. o

/;;;-'ﬁ
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might be adapted so that, although the ccastal State exercised control and:
operational authority,'chafges were paid to the international body and the general

obligations laid down under the licensing system observed.

B Operations_by,an international agency

TO. Some delegations have ‘suggested that an international body should be
established with powers, inter alia, to conduct operations relating to the
exploration and exploitation of the mineral resources of the sea-bed and ocean
floor.zg/' 1t is not intended in the present study to describe in defail the many
forms which the corporate structure of such an agency might take; but simply to '
indicate the main functions which might be performed by such a bedy and- the
Principal issues which would be raised in comnexion with those functions.”

71.' The exercise of exclusive rights by an.internaﬁional agency would be in
accordance with some versions of the "common heritage" approach to sed-bed
resources, whereby these resources are to be regarded as trust property; to bhe
held and developed in the general interest, although it'shgpld be noted that

that concept is in fact compatible with vafious forms of maéhinery‘and is not
necessarily to be identified with the exeréise of gole rights by an international
body., If exclusive rights were to be awarded, however, there would be a ﬁumber of
ways {of combination of ways) in Which they might be exercised: the agency itself
might carry out direct exploration and exploitation operations, with its own staff
and facilities; i1t might arrange.for others to perform these operations on its -
behalf by a system of service cbntracts or possibly by issuing licences; or joint
ventures could be undertaken with other bodies (for example; with government
enterprises or internafional consortia). : :

72. Although it is difficult to separate questions relating to the legal status
and structure of a possible.operating agency Trom questions feléting to its

functions, there are several general issueé'which would be raised with respect to

34/ - See, for example, the statement by the representatlve of Kuwsit,
A/AC 138/SR.5.

35/ Information about a nmumber of existing international bodles establlshed to
conduct operaticnal ventures, and their principal legal features, is to be
- found. in. Fllgler-~ﬂmlt1ﬁatxeﬁalgPubllc-Enterprises (1967), publi_hed By TERD.

fens
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an} operating body. These issues, which concern financial.arrangementé and
functions and oPerationai functions, respectively;'arefcoﬂsidered briefly below.
Although numerous other legal matters would need to be considered in‘conhexion’with
the establishment of an operating agency, including the Question of the grant of
Jurldlcal personality, these issues relate less to the substantive functlons whlch
night be performed. than to the structure of the organlzatlon, and have not
therefore been dealt w1th. _ _ _
73. As regards financial arrangements_énd functions, although an opersting agency
might become financiglly seifmsupporting or profitable, initiél capital would be
required. This might be.supplied'directly by praritipating States, elther in

equal amounts or according to some agreed criteria,_of loans might be raised from
internationsl financiai:institutions or from private sourées, or some combination
of thesge means might be used. The guestion of fihancial arfangements would be
particularly important in respect of the development of mineral resources since it
is genevrally agreed that very large sums, perhaps in the order.of $100 mlllicn,éé/
might be required, and thus the p0351b111ty of raising publlc or lnternatlonal
loans might be an important function of the organization. The distribution of
profits would.élsokrequire careful regulaticn, either in the constituent instrument
or by the controlling body of the institution; the sﬁecial pesition of the
developing éountries-would have to be weighed against the neéd_to.secure aﬁ
adeguate return for those (Whgther individual governments or other_éntities)
supplying the initial capital, o :

7h. As regards operating functions, an agency with direct responsibilities would .
fequire the grant to it of a full range of legal caﬁacities, including the power .-
to own and sell propefty. The sale, especially on a lafge scale, of minerals

would raise the possib;lity_of competition with eﬁisting, land-based producers,
for which extensive regulation might be required. In the case of hydro-carbons,
the questioniof_national'fuel policies would be involved. The employment of
extraction and beneficiation processes would also present problems with respect to
the use of patents and industrial or trade secrets. Operational functions which -

36/ Burke,_"COntemporary Legal Problems in Ocean Development", in Towards a Better
Use of the Oceans: A Study and Prognosis, publighed by the International
Institute for Peace and Conflict ReSearch ‘Stockholu (1968) on.p. U5 and s
works there c1ted. — N /.
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involved the award of contracts would reiSe in addition the question of-hew such
awards were to be_made S0 es to give due'ﬁeight'ts eeonomic considerations on the
one hand and to the need_te ensure'thatscontracts were .shared amongst the
participating States, or at least not allowed to_fall entirely into the hands of

very few countries.

_ L. Settlement of disputes

75. :lt has been suggested that interhationalﬁmeEhinery could be'estsblished:to
'provide a means for the settlement of disputes arising'but'of the development of
sesubed resources. Such disputes might'comprise rival claiﬁs between States to
particular mineral resourees or disputes between differeﬁt users of the marine
environment. If.interhational machinefy.were in existehce,'the international_body
might also be involved' the aecision tb allow a particular State to register its
act1v1t1es in a certain area or to grant a licence to a rarticular State for
example, mlght 1tself either solve a potentlal dlspute or be itself the source of
one. Although more complex situations might well occur, disputes may in general
be divided 1nto two categorles namely, those in which the parties are individual
States and those in which a State wishes to challenge the use made of its powers
by an 1nternat10nal hody.

T76. The range of possible means of settlement which might be used in the case ‘of
a dlspute between States would include negotlatlon, inguiry, medlatlon
conciligtion, arbltratlon, Judicial settlement resort to reglonal agenc1es or

' arrangements, or other peaceful means of the partles' own choice, to adapt the
lahguage of Artlecle 33 of the Charter, to which may.be_edded ancillary tasks such
as Tact-Tinding and the proyision of expert testimpny, in go far asrspecialized
knowledge'might be required.' There are, however, a number of ekistihg treaty
arrangements, in addition to those contained in Chapter.Vl of the Charter,
esteblishing prqcedures for the settlement of disputes and whieh might be relevant
‘in the present context. Reference may be made in this connexion to the Optional
Frotocol of Signature Concerning.the Compul sory Settlement of Disputes, concluded
in 1958, wnder which disputes arising out of the interpretation cor application of

any . Conventlon on the Law of the Sea lie within the compulsory Jurisdiction of the

International Lourt “of Justice, and may be brought before the Court by any party

[
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1o the dispute being a perty to.the Protocol. 1In so lar.as disputes arising out. -
of the development of sea-bed rescurces:might invelve the-application of any of

the Law of the Sea Conventions, the Optional Protocol mlght thus come 1nto v
operation. _ : -

TT. Whether or not this should prove to be the case, it:may be of interest in the
.present context to indicate the arrangements made in the Pretocol‘for the'settlement
of disputes ir respect of the existing Law.of the Sea Conventions. It may be
noted, first, that reference of dlsputes to the Internatlonal Court is not the
only means of settlement env1saged the partles may agree instead to resort to an N
arbitral trlbunal or to adopt a conc1llatlon procedure._arr Secondly, the general
obligation to refer disputes to the Internatlonal Court does not apply in reepect _
of ane partlcular category of dlsputes for Wthh a separate procedure isg. -
prov1ded.§§/ In the event of a dispute concernlng the establlshment of conservatlon
measures affectlng partlcular stocks of figh or other llVlng marlne resources of
the hlgh seas, the dispute may be submltted at the request of any of the partles,_
to a spe01al commission of five members unless the partles agree to settlement by
another method as prov1ded for in Artlcle 35 of the Charter. The members of the
commission are to be named by agreement between the States 1n dlspute, and falllng
agreement, by the Secretary—General, in consultatlon w1th the States concerned the
President of the International Court of Justlce and the Dlrector General of Fﬂo
"From amongst well—quallfled,persons belng natlenals of States not 1nvolved_1n the

- dispute and specializing in legal, administrative or scientific questions, relating

37/ Optional Protocol of Slgnature concernlng the Compulsory Settlement of
Disputes, articles III and IV,

38/ 1Ibid., article 11,
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to fisheries, depending upon the nasture of the dispute to be settled".zg/ Having
regard to the fact tbat-disputes in, respect of the development of gea-bed minerals

may also iInvolve questlons of regource allocatlon and conservation, this example

may be of partlcular relevance.
78. Whilst, as previously 1nd1cated, there would be & range of possible means

which could be used for the settlement of disputes, some of the methods or machinery

39/ Convention on Fishing and Conservation of the Living Resources of the High
Seds, article 9, para. 2. The remaining provisions of the article are also
of interest: ' : '

"3. Any State party to proceedings under these articles shall have
the right to name ope of its nationals to the special commission,
with the right to participate fully in the proceedings on thée same
footing as a member of the commission, but without the right to vote
or to take part in the writing of the commission's decision.

h. The commission shall Getermine its own procedure, assuring each
rarty to the proceedings a full opportunity to be heard and to present
its case. It shall alsc determine how the costs and expenges shall

be divided between the parties to the dlspute, failing agreement by
the parties on this matter. _

5. The special commission shall render its decision within a period
cf five months from the time it is appointed unless it decides, in
case of necessity, to extend the time limit for a period not exceeding

three months.

6. The special ccmmission.shall, in reaching its decisions, adhere
to these articles, and to any special agreements between the disputing
parties regarding settlement of the dispute.

7. Decisions of the commission shall be by majority vote.”
40/ The circumstances in which conservation meesures in respect of living marine

regourceg may be prescribed are defined in the Convention on Fishing and
Conservation of the Living Resources of the High Seas, articles 4-8.
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which might be used may be cdnsidered with respect to certain situations. Firstly,
where no regulatory machinery, in the form.of registratiot or licensiﬂg, eiisteﬁ,
it would seem unlikels (though, df course; possible) that a_permanént inétitutitn |
would be established épecifically to deal with disputes. In a situétidp Wheref
States were free to acu with maximum freedom, they would presumablv prefer

that the same principle should apply Witn respect to the means of settlement

of any disputes which might arise. Accordingly, the seutlement of disputes might
proceed on an ad hoc basis, as_determined by. the particular States invglved,'_ "
within the general frémework of the Charter, in particular of:Chéptef-VIsrelating
to the pacific settlément of disputes. However, it would be possible to providé
for some measure of institutionalized disputes settlement pfocedurés if States
undertaking seaébéd activities were. required'to give notice‘Of theif'iﬁtentions

so that, inter alia, other St ates who felt their interests might be affectea
adversely, could hold consultations with the State in question. If the matter
developed into & dispute it might be settled by ad_hoc means of the parties?
chooswfr or be referred t6 a spe01al body or panel, composed along the lines of
the special- comminsion. env1saged in the Convention on Fishing and Conservation

of the Living Resources of the High Seas, for e ample; establishment of such a
body could be provided For by .a multilateral treaty or protocol.. _

79. Where, on the_othér'hand, regulatory machinéfy exiSted,:in the form of
registration or licensing arrangements, the.procedure Tor the settiement 6f
dlSPULeS might be more 1nscitutionalized- 1ndeed the requirement that act1v1ties
be revistered cr liceneed ma.y itself be regarded 85 & means of preventing
disputes. I disputes did arise, the’ ex1sting machinery, depending on its extent;
could be used in several ways; on the one hand, its activities_wouldrprovide
evidence of the activities of,'or‘rights allotted to, one or other partj; and,

on the other, it would énabie disputes to be éubmitted-to-a'sditabléfbody_
established within the orgenization or linked to it, as an alternative to ad hoc
procedures. The nature of subh a.body ﬁight be similaf to the special comaission
previously feferred.to, or a particular organ of the.over~ali machinery could be |
exployed,gi/ or an_entirely.separate body such as a special chaﬁber of.the

hl/ Reference of disputes to the executive body isui method used, amongst others,
by some of the specialized agen01es, for the settlement of" disnutes. ST

e
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s " o 2/ - e :
Infernational Court of Jn5t1ce.——/ Provision could also be made for a series of

procedures (consultations and negotiation between the parties, reference to a

special bedy or to the executive organ, with the possibility of subseguent

referrai to the International Court or other juricdical organ).

50. Dealing lastly with dispntes concerning the actions of the internationai
machinery itself {which might arise in the case of registration or licensing
bolies, or with respect to the activities of:an operatibnal agéncy) what would be
inveolved Would be, accofding to the circumstances, either a dispute_about the use
made of the powers allotted to th; international organlnablon, or a dispute
arlslng out of the activities of an international body (such as, in the case of an

. I
operational agency, a claim of liability for damage done, for example).—z/ Only

the firét case is referred to here. (onsideration would have to be given to the

question of whether or not States should be allowed to appeal against decisions

taken by the international body or 4o request that those decisions be subject
-~

to external or further review. Appropriate arrangements might range Trom an

adaptation of the "notice and complaints" procedure referred to above to a system
“ .

of judicial review, such as that provided by {the European Cqurt of Justice with

A9
respect to the regulatory functions of the Buropean Community. Without knowing

the extent of the powers' entrusted to the international body, it is impossible

to say what system would be most desirable; however, since disputes are perhaps
more likely to occur in the allocation of resources than in thelr regulation,

a flexible procedure MLght be devised so as to enable a State, if it wishes to do
so, to contest the actions of the international authority, with the accent laid

on various methods of conciliation and negotiation between any States immediately

inveolved, rather than on judicial settlement.

L2 / Statute of the International Court of Justice, article 2&, para. l:

"The Court may from time to time form one or more Chambers, composed of.three
or more judges as the Court may determine, for dealing with particular

categories of cases; for example, labour caseg and cases relating to transit

and communications."

Eé/ If the dispute concerned the direct activities of an international body {for
. example, over the performance of a contract, or if international responsibility
vere alleged Tor damage done), arrangements would have to be made for an
anpropriate method of settlement, such as arbitration. Tn such circumsiances,

-~ Thowever; The international body would be involved solely as a party to the
~dispute-and would not itself normally be called upon to perform setilement

of disputes functions.
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