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. - NOTIE

The previcus part of this study gave an account of the'adoption of
resolution 2467 ¢ (XXIII) and of the Views expressed by the representativés'of
Member States, and examined the-possiblé functions and powers which might-be '
exeréised by internationai'machinery e$tablishéd to promote the.éxploration and
exploitation of the resources of the sea-bed and ocean floor beyond the limits of
national'juriSdiqtion. This part of the study'is concerned with the possible Forms
" which such internationél machihery might take and with various organizational'

gquestlions which would need to be considered if international maéhinery were to be
set up. Legal issues relating to the law of_the-sea énd to the position of States.
which do not become parfies to any instrument estaﬁlishing‘international machinery,

are also examined.’
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III. POSSIBLE FOBMS OF INTERNATIONAL MACHINERY AND ORCANIZATIONAT.
: QUESTIONS ' '

A, Possible forms of international machinery

81. The functions consideéred in section II of the study might be carried out.
by.ﬁarious forms of internationsal machinery, which are examined below. ‘While the
following survey deals with possible forms of international_machinery whiéh might

"~ be used %o pefform_functions which are not beilng carried out,ét the.present tiﬁe};‘
it may be recalled that.several bodies now condugt actbivities Which'relate to -
particular aSpects of marine_resource developmeht. Account would ac@ofdingly-.
have to be taken of this fact in the event that it.was decided to establish
international machinery to promote the exploration and exploitation of the mipefél
resourceé of the sea-bed. ' | _ -

82. In %he case. of registratidn, a suitable form of international machinery'might
consgist of a seéretariat unit or centire which could record snd disséminate'ﬁhe
information supplied to it. Such a'body might submit an anmual report on lts
activities to an existing body (for example, the General_Assembly); but would not
in principle réquire the establishment of any special supef%isory Organs . “EiF,
however, it was decided to invest fhe registration body with more extensive
powers, more elaborate maéhinery would be required, which could exercise regulatory
functions and possibly perforn functidns_in connexion with the settlement of |
disputes. In this case the machiﬁery might need to include a committee and/or arn
execulbive council composediof the representatives of States, as well as a
‘permanent secretariat. In this event consideration would have to be given to" 
the.question whether this special machinery should be éstabliéhed on its own or
whether it would be posgsgible to make use of exigting institutions. A Uﬁited '
Nations subsidiary organ might provide a suitable framework for the performance

of the tasgks in question, and for the functioning of bodies composed of State |
representatives. ' ' |

83. If international mechinery were to be set up with authority to grant

licences in respect of sea-bed activities, it would appear to be necessary'to
create some form of internétional bureau, institution or organization. Such a

body might consist of an execubive courcil and/or a committee or assembly which
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‘met periodically, and a secretariat, fof.éXample. ‘While the exact structure of .
' the.machihery would vary according to thé powers conferréd by the constitutive.
instrument, suitablg forms of m chinery would range from a body such:as-a.United
Nations subsidiary.organ.to an organization similar to a speclalized agency,
poséessing international legal personality iﬁ its OWnrrigth .

8L. TIf machinery were to be established with exclusive rights to conduct
EXploration and,exploitation of the ocean floor, it is most likely to take the
form of a seﬁarate'international organization. Such an organiéatibn, in order to
carry out effeéﬁively'its functions of direct exploitation would have.to be
endowed with extensive powers and possess international legal personality. For
exampie, it Would_héve to be given the power and facilities to exploit sea-bed
resources, to hold propefty and the locus standi to enable it £0 make claims with
respect to damage or loss. -The ofganization would need an appropriate'structure,
consisting of seVeral organs composed of government representatives and its own
secretariat. _ _ :

85.  As noted in paragraphs 75 to 80 of the previous part of the study, machinefy
for the gettlement of disputes might take a variety of forms. Use might be made.
-of ekisting machinery, for example, or special procedures or‘bfgans might be
created to deal specifically with disputes arising out of sea-bed activities.

Such procedures or 6rgans might or might not form part of other machinery, such as
a registration or licensing body. It is suggested that, in view of the special
‘feéfures ihvolved, ﬁhe question of the form of possible machinery for the
settlement of disputes should bé'distinguished from that of the forms of machinery
which might be suitable to perform more general functions_felating to sea-bed
activities. _ | ' _

86. Summafizing the preceding discussion, it may be said that, subject to the
gualification just mentioned with respect to possible machinefy for the settlement
of disputes, the main possibilities with respect to the vaﬁiqus.forms of |
international machinery would appear to be the following: (i) a secretariat centre
or unit, which might be established within an existing organizatidn; (1i) a United
Nations subsidiary organ; and {iii) an intergovermmental body having an independenf
legal status. -The.choice between these forms would of course dépend on the

functions to be performed and the extent of the powers vested in the machinery..

i - ST S U - T /..;
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87. A distinction which may be.ﬁotéd with respect to these various forms of
maqhinery is that whereas -a seCretafiat unit or subsidiary'organ_cbuld be set up
under existing United Naticons procedures, the establishment of an intergovefnmental
body with international legal personality would fequire the adoption'of a treaty
between Statesa. The 1egal'étatus and .powers of machinery forming part of the :
Unitec Nations would accordingly be derived from the Charter, unless possibly a
treaty was adopted establishing additional righté and obligations, as between the .
States parties, with regard to that machinery. Under the Charter the co—bperation.
of States in the activities concerned - for example, the registration of
informafion about sea-bed activities with a subsidiary organ set up by the
General Agsembly -~ would depend on the response of individual Btates to the
resolution of the General Assembly requesting them to provide éuch co~operation.
' If, on the other hand, a treaty were concluded, the co«operation of the.States
parties in the performante by international machinery.of particular fﬁnctions'
might be made a matter of specific legal rights and obligations. This would apply.
most obviéusly in the case of an autonomous intergovernmental body: set up to
perforﬁ'functions relating to sea-bed schivities, where the conclusion of a treaty
would be'required both to establish the organization and fﬁucreate the obligations
of States with respect to it. 'The distinetion between new, independent, machinery
estéblished by treaty and machinery established by existing United Nations
procedures, whilé it exists, is not, however, an absolute or Dverriding one.
- Az is shown in the.following-@ortion of this section, the.Subsidiary ofgans set
" up by the General Assembly vary considerably in structure and, in some instanceé ‘
at least, enjoy a considerable measure Df_autpnomy-from-the parent organ_under a
donstituent resolutibn which may be regarded mére or legg ag a comprehensive
statute. PFurthermore, in at least one instance, a Unitéd'Nations_éubsidiary organ
has beeﬁ given functions under a treaty imposing obligations on the States parties
to it, though not on United Nations Member States as a whole. In the case of ‘
sea-bed exploration and exploitation, it would thus be possible to provide, by .
means of a specialily concluded agreement under United Nations auspices, for the
~acceptance by the States parties of various related obligaﬁions and rights, and
for the performance by Unilted Nations nachinery of the funections envisaged in that
agréement._ Such an arrangement would, of course, require the acceptance, according

. to United Nationg procedures, of the request made bylthe States parties %o the ___

agreement. _ ' : Lo . /
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E. Organizational guestions

88, If it was decided to estéblishinew machinery in the form of an organization,
such as a United Nations subsidiary organ or a separdte internatibnal agency,
various problems would need to be considered in relation to the structure and
internal functioning of the ﬁewibody. Some of the issues which would be raised

are exémined below, under the following headings: (1) Procedures for the

- establishment of new machinery;.(z) Membership; (5) Voting arrangements;

(k) Finéncialﬁérrangements; and (5) Secrefariat° Under the first heading, reléting :
td procedures for the establishment of new machinery, reference is made, inter alig,
to the possible establishment of a centre or unit within the Unitegd Nations .
Secretariat in connexion with performancé of the functions listed in Séction IT

.of the study. Selected examples ére given below of the practice followed by the
United Nations with respect to the issues_concerned in the cage of bodies

previously established, and of the relevant. practice of the specialized agencies.

l; Procedures for the establishment of new machinery

89. In the event that it was decided to entrust additional functions relatihg_to :
the exploration and exploitation of sea-bed rgsources'to the United.Nations
Secretariat, the necessary action to estdbliéh & special centre or unit_could.bé
taken b&_the Secfetary«Generai, in his capacity as chief administrative offiCer

of the Organization; such action wmight be taken following the adoption.of a
resolution by the General Assembly, for example, or in response to a fequest made
by some other body. . : ' _ _

Q0. 'A.Uhited Nations subsidiary organ to perform functions relating to the
development of sea-bed resources, on the other hand, could be established by a
‘resolution of the General Assembly under Article 22 of the Charter. A large nusber
of subsidiary organs, varying greatlj as to their structure, composition and
duration, have been established on previous occasions by the General Assemblj

to perform a variety of tasks.gﬁ “An element common to these bodies is the fact

Eé/ A comprehensive survey of the practice followed is to be found in the section
dealing with Article 22 contained in Repertory of Practice of United Natious
Organs, vol. V, Supplement No. 1, vol. I, and Supplement No. £, vol. II.
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that_the parenﬁ organ, o whom they normally report, may change their structure
andzthe conditions under which they operate; Despite the eiistence of this power,
a number of General Assembiy subsidiary orgens, such ag UNCTAD and UNIDO, have been _
granted a considerable measure of operational independence and have been
esuabllshed under detailed resolutions resembling the statutes of autonomouq
. organlzatlons. It has been the practice when creating United Natlonq qubs:.dlary '
_orvanu to include in the constitutive reqolutlon provisions relatlng to the
'anCLLOHu, tructure membershlp, VOblﬂg and financial arrangements w1th respect
of the new body The structure of many of these subeldlary organs. mcluaeq the
xistence of (i) an executive head, (ii) an 1ntergovernmental body which pr0v1des
over-all guidance, and (iii) a secretariat whose officials work solely for the '
_relevant subgidiary organ. In the event that it was dec1ded to set up a separate_
intergovernmental organizaﬁion it would be necessary to conclude a treaty, bihding
on the States parties thereto. As prev1ously lndlcated a treaty could also be '
used to define the functlons of a United Nations sub51dlary organ.
91. Information about the methoq under which various forms of exisbing (or
previouely existing} bbdiee'ﬁere established iz given beiow, under the following
neadings: (a) machinery established within the Secretariat; {b) United Nations
subsidiary organs esteblished by Géneral Aéseﬁbly-resolutiOn; (e) United Natiors -
subgidiary organs per Drmlng functlons under treatles and (d) international

organzzatlons established by tfeaty

(a) Machinery established within the Secretariat

9. The form of Secretariat arrengements which might be made wduld vary eceofding-
to the extent of the functions te be performed it would be pOQSlble, for example,
to establlsh a lelSlon or centre for the purpose, or to make use of or enlarge

the ex 1et1n" Secretariat unltq deallng with sea-bed affairs. As regards prevmous
practice, it may be noted that the receipt and dlsscmlnatlan of ;nformatlon by

the Secretartheneral about outer space activities, under’ Artlcle XTI of the

Treaty of Prineciples Governing the Activities of States in the Explbration'and

Use of Outer Space,EE is performed by the Outer Space Affairs Divisian.eétablisheq

E&/ General Assembly resolution 2222 (XXI)j annex.

- : B L o /’ e
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w1th1n the Department of Political and Security Counell Affairs. A brief

descrlptlon of several centres wnlcn have been establlshed within the Secretariat

for various purposes is given below.

93. The Centre for Development Planning, Projections and Policiee, which Wes

established by the'Seeretary—General in October 1965,'ineorporétes.the former
Beonomic Projections and Programming Centre which had been set up in response to
General Ansembiy resolution 1708 (XVI). The Centre prepares economic surveys and

studies. relatlng to economle plannlng and progectlons and'provides development

planning adv1qory zervices. The Centre for Housilng, Bulldlng and Plannlng was
estabilshed by the Secretary General in June 1965 within the Department of Eeonomic
and Social Affelrs, following the endorsement by ECOS0C (resolutlon 1024 (XXXVII)
Part ¢} of recommendetlons made in 19oh by the Commlttee on Hou51ng, Building and
Plannlng. "In addltlon to prov1d1ng the secretarlat for this Conmlttee, ‘the Centre
prepares studies and reports and provides adv1ce to Governments on questlons

within the area of its respongibility. It also organizes pilot prOJects in the
field of housing, building and plannlng, 1neludlng bilateral ass;stance, under
General Assembly resolution 1508 (Xv).

o, The Centre for Industrial Development which has been superseded by the

establislment of UNIDO, was created within the Department of Economic and Social

Affairg in July 1961; upon the recommendation of the Committee for'Industrial

Development, a stending committee of.ECOSOC. (The Committee, pursuant to General

Assembly resolution 215¢ (XXI) ‘has now been abolished, IOllUWlng the establlshment
of UNIDO and of its prlnclpal organ, the Industrial Development Board } The
Centre was headed . by the Commissioner for Industrlal Development following his
app01ntment in June 1962 by the Secretary—General. The Centre served as the .
secreteriat fer the Committee for Industrial Development. In addltlon, the
Centre 5 aet1v1t1es 1ncluded the making available to Governments, on request

of information on technical aspects of indus trialization programmes, on the
moblllzatlon of natlonal resources for 1ndustr1allzat10n and on the furtherance

of arranhemencs, blleteral end multllateral for the development of industry. -

Those functions and others are now being carried out by UNIDO.
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{(v) Unlted Nations sub51dlarv organs ectabllehed
by General Assembly resclution’

95. UNCTAD. By reqolutlon 1995 (X IX) of 30 December l96h the General Assembly _d
created the Unlted Natlons Conference on Trade and Development (UNCTAD) In thlq.'
instance, the 111t1at1ve for the establlqnment came fron the General Asseubly. |
1tse1r, WlthOUb reference to a sub31d1ary bedy. The resolutlon provided that. the_
members of UNCTAD would be those States whlch are Members of the Unlted Natlons p
or members of the spec1allzed agencles or of IAEA Tt also e=tabllshed as the :
principal organ of the Conference the Trade and Deveropment Board which carries
out the functlon of the Conference when the latter 15 not in se531onah5/' |

96. U‘\TICEF° Upon the recomnendatlon of ECOSOC adopted at its third se531on
(reeolutlon IO (III) of 50 September IOMG) the General Assembly establlshed UNICEF
by resolution 5? (T) of 11 December 19h6, subgect 1o suosequent review as to 1ts
future continnation. Upon review durlng its elghth oe551on the Assembly reafflrmed
the prov151ons of the establlshment of UNICEF, w1th the erceptlon of any reference
to time~limits (reqolutlon 80z (VIII ). In accordance w1th paragraph 3 (b) of
 resolution 57 (I), the Executive Dlrector is app01nted by tne Secretary-General
aftér consultatlon with the Executive BOard. _

g7 . UNRWA The General Aseembly eqtabllshed UNRWA under resolutlon 302 (IV) of

& December l9h9, as a temporary agencyn The mandate of the Agency has been reneWed
for varylng perlods by the General.Aqsembly most recently, in accordance with
resolution CDSC B (XXIII) of 19 December 1968 untll 30 June 1972. It Qhould b
noted that, in tnls 1nstance, the de01Q1on to establlsh the organ was based on a
report of the Secretary-General (cocument A/1060 and Add l) and on a report of a
body (che United Nations Economic Survey‘M1381on for the Mlddle ant) the latter
being itself a creation of a uub81d1ary organ of the General Assembly (the United
Hations Conclllatlon Commission for Palestlne) The ex ecutlve head ‘of UNRWA (since B
1662, the Commlqs1oner General) in accordance w1th the establlshlng resolutlon, '

is appointed by the Secretary-General, in consultatlon with the Adv1sory Commlqs1on

of UNRWA,

5/ - The membershlp of the Boarc ig discussed in paragraph 106 below. .
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(¢} United Nations hubs1u1arv OTEAnS performlng
functlonq under treatles

‘98, A number of United Natinns subsidilary :}v-sanQ perform funﬁtlonq whigu are
.defined in international agreements, particular eﬁamples being the bodleb concernad
with narcotic drugs and the Office of the UNHCR'  In the case of the Office of .

the UNHCR, the Office was created by the General Asgembly and gilven functlons under
a separate Convention. In the case of the various bodies concerned with narcotlc
drugﬁ,'somé of these were established underltreaties concluded before the
‘establishment of the United Nations and'éubéequentiy brought within the.framewark
of the United Nations; under the 1961 Single -Convention on Narcotic Drugs, hdwevef,
functions were given to United Nations bodies. Further details of the organs
concerned are given below. _

99. Narcotic drugs bodies. Prior to the_l96l Single Convention on Narcotic Drugs,

the mein regulatory machinery consisted of the Permanent Central Opium Board (PCOB)
and the Drug Supervisory Body, which haé been established by treaties concluded

in 18925 éﬁd 1931 under the auspices of the League'of‘Nations. Uncéer a Protocol
of 1946, approved by General Assembly resolution 54 (1), these bodies were brought
within the frameuorh,of the United Na ElOﬂS3 and were c0n51dered as "organs of the
United Nations" for the purposes of various General Assembly resolutlons.
Accordingly, thelr expenses were included in the budget of the Unlted Nations and
their staff appointed by the Secretary-General.

100. Uncer the_1961 Single Convention dn_Narcotic Drugs the Statés_Parties agread
to entrust verious control functioﬁs to the Comnission on Narcotic Drugs.

(a fﬁnctional.commission of.ECOSOG,.whiéh_had been previously established) and to
the International Narcotics Control'Board. It was stated iﬁ.ﬂrticle 6 of ﬁhe
Convention that the expenses of the Commission and Board would be borne by the
United Nations, in such wanner as the General Asgembly might decide. Article Ui
of the Convention provided that, upon the entry into force of the Conventilon,

its provisions would, as between the States parties, terminate and repiace the
provisions of the earlier treatles relating to narcotlc drugs. Fdllowinﬂ the
entry into force of the Conventiosn, the International Narcctlcq Control Board took

over the functions of the PCOB and Drug Superv1sory Body.
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101. UMHCR. The Office of the UNHCR LEE establlshed by GeneraT Assembly resolution
319 (IV) of 5 December 1949. That ‘resolution, inber ; alia; reguested ECOS0C o '
prepayre & draft resolutlon, which would include provisions for the functions of

the Office of UNHCR, for submission to the Pifth session of the Assembly- - The

draft resolution prepared by ECOSOC wés-subsequently adopted by the Assembly'as.

an annex to resolution 428 (V) of 14 December 1950 (referred to as the Stetute of.;
the Office of the' United Nations High Commissioner for Refugees ), and the Office
came into being onl Jaﬁuary.i951. At the same session the General Aseembly took :
action to elaborate a draft Convention relating to the Status of Refugees in respect
of which UNHCR would have certain responQ1b111t1es and functions. The Assembly, _
in an annex to resolutibn Lzg (V) of 14 December 1950, set ocut a draft definition
of the term- refugee” which was similar to that contained in the.Stetﬁteﬂof the
Office of UNHCR and which, with certain revisions, waslincorporated into the
Convention relating to the Status of Refugees. The cperative peragraphseofr-

regolution h29 (V) read as follows:

"The General Assembly,

A9

1. Decides to comvene in Geneva a conference of plenipotentiaries
to complete the drafiing of and to sign both the Convention relating to
the Status of Refugees and the PrOuOCOl relatlng to the Status of
Stateless Persons;. :

_ Za. .Recommends to Governments participating in the conference to .
take into consideration the draft Conventions submitted by the Economic
and Social Counecil and, in particular, the text of the eeflnltlon of the
term 'refugees' set forth in the annex ‘hereto;

3 Réquests the- SecretarJ-General to take the steps necessary
- the convening of such a conference at the eaxllest po“31b1e

ﬂpportunlhys

4, Instructs the Secretary—General to invite the Governmentq of
all States, both Hembers and non-members of the United Nations, to -
attend the -sald conference of plenipotentiaries; S

5.  Callg ﬁpon the United Nétions‘High Commissioner for Refugees,:
in accordance with the provisions of the Statute of hig Office to
participate in the work of the Conference..




A/AC 138/12/Aad 1
English -
Page 13

The Conventicn, which was adopted ét the Conference'of Plenipotentiaries and

came into force on 21 April 1954, establiehes in effect a legal régime for
refugees within the territories of the States parties to.the-inetrument. The
Office of'UNHCR-ie'responeible for supervising the application oi the provisions

of the Convention, in accordance with Article. 35 thereof.

. (d)-Internationel organizstions establizhed by treaty

102, There ave many-examples of'the.estebliehment by multilaterasl treaty of
international organizations enjoying independent legal.personalify: _the United
Nations itself, the specialized agencies and IAEA. Were this procedufe to be
adopted the constitutive inefrument, i.e. the treaty definiﬁg the powers and
structure of the organization, would be binding on the States parties, If the
Commrittee declded that an international ovganization to.perforﬁefuﬁetione
relating to sea-bed activities should be established by treaty, it might submit
various recommendstions to that effect to the Generai Assembly. The recommeﬁdation
might take the form of requesting the General Aseembly to authorize‘the'Committee
(or g sub-compittee of the present Committee), or a epeci%lly cénstituted
Pfeparatory Committee, to elaborate a draft inetrument (Convention, Statute,
Constitution, ete. )} for qubmission to & subsequent session of the General
Aggembly, with a view to transmitting the draft instrument to a dlplomatlc
conference of plenipotentiaries, to be convened under the aueplces of the

United Nations. The General Assembly itself could decide by resolution to
convene such a conference, which Would be requested to conelder the adoption

of & qultable lnstrument, and to open it for gignature. '
103, The queetlon of the felat;onehlp between the organlzation and the United
Wations would alsc need to be considered., The organizatioh might be establiched
by ﬁreaey 88 a speciaiized agency,; within the meaning of Articles 5? and 6%

of the Charter, or ag an organization enjoying a different type of relationehip
with the United Naﬁione,_such as that between. the Uﬁited_Nations-end TAEA. A
reference to the nature of the relationship between the hew'organization and the

United Nations might therefore be included in the draft treaty (and poesibly in

the Committee's recommendation aleo).

e ,'_“ e e e __u___;'._ ;fy_”m.
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o, Membership'

1Ch. The subject of membershlp will be examined under two main headlngQ'-
(a) membershlp in the governing bod.Leq of Unlted Nations gubsidlary orgens; and

(b) certain aspecte relating to membership in specialized agen01es.—f/

{a) Membership in the governlng bodles of United Natlona
Gubs1dlarv orgarns

105, UNCTAD; ?esolutlon 1995 (XIX) of 30 December 1964 provides ‘that the -
members of UNCTAD Qhall be thO“e States which are Members' ‘of the United Naulond
or members of the specialized agencies or IAEA. The fact that all States
members of UNCTAD are eonvEned periodically at the Conference, together with
the eétablishment of a principzl organ of the Conference; the Trade and
Development Board, differentieteé UNCTAD frdm certain oﬂher'subcidiary bodies,
Where prov1clon is made for the partlclpatlon by States in one 1ntergovernmental

body only, as will be seen below.

106. As regards membership in the Trade and Development_Board, the resoclution

provides as follows: -

"h. A permanent organ of the Conference, the Trade and Development

Board (hereinafter referred to as the Board), shall be establighed as -
part of the United Nations machinery in the economic field. :

5. The Board shall consist of fifty-five members elected by the
Conference from among its membership. In electing the members of the:
Board, the Conference shall have. full regard for both equitable
geographlcal distribution and the desirability of continuing ﬂcpresentatlon
for the principal trading States, and shall accordlnaly obzerve the .

following distribution of seate:

(a) Twenty -two from the States listed in part A of the amnex to
he preﬁent resolution;

(b) nghteen from the §% ates listed in part B of the annex;
(c) Nine from the States listed in part C of the annex;
(a) six from the States listed in part D of the annex. -

&é/ That is, Associate mewmbership, status of omqervers, and membership in
governlng bodles. It wag not considered necessary to examine the memoerehip

provisions as guch of the gpeeialized agenCLec

I
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" 6,  The lists of States contained in the annex shall be reviewed
periodically by the Conference in the llght of changes in membershlp
of the Conference and other factors.

Te The members of the Board shall be elected at each regular
session of the Conference. - They shall hold office until the election
of their successors. S '

8. Retiring members shall be eligible for re-election.

9. Lach member of the Board shall have one representative with
such alternatives and advisers as may be required,

10. . The Board shall invite any member of the Conference to participate,

~without vote, in ite deliberations on any matter of particular concern to

. that member."
The annex referred to in paragraph 5 coheists of a series of groupings of States
from which the members of the Board are to be elected. It is of interest to
note that whereas other sgubsidiary bodies of the United.N'_ations provide for
the elecﬁion by the General Asgsembly or by ECOSOC to the relevant governing
and principal organ, the UNCTAD resolution provides that thie should be
accomplished by voting within the subsidiary body itself. N
107. UNDP. General Assembly resolution 2029 (XX) of 22 November 1965, which,
by combining EPTA and the Special Fund, established UNDP, provides that:

"Phe (General Assembly,

kL, Resolves that a single intergovernmental committee of thirty-
seven members, to be known as the Governing Council of the United Natlong
Development Programme, shall be establighed to perform the functions

.previously exercised by the Governing Council of the Special Funé and
the Techniecal Assistance Committee, ineluding the consideration and
approval of projecte and programmes and the allocation of funds; in :

" addition, it chall provide general policy guidance and direction for the
United Nationg Development Programme as a whole, as well as for the
United Nations regular programmes of technical asgietance, it shall
‘meet twice a year and ghall submit reports and recommendations thereon
to the Economic and Social Council for congideration by the Council at.
its summer session; decisions of the Governing Council shall be made by
"a majority of the members present snd voting;

5. .Bequests the Economic and Social Council to elect the members
of the Governing Council from among States Members of the United Nations
or members of the specialized agencies or of the International Atomic -
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108.

109.

Energy Agency, providing for equitable and balanced representatlon of the
economically more developed countries, on the one hand, having due regard o
thelr contribution to the United Natlons Developrent Programme, and of the
developing: countries, on the other hand, taking into account the need for
suitable regiocnal representation among the latter members and in-accordance

" with the provisions of the anhex to the present resolution, the first election

to take place at the first meeting of the Economic and Social Council after
the adoption of this resolution.”

The annex referred to in the resolution prov1des as follows-

"l Nineteen seats on the Governing Councll of the’ Unlted Nations Development
Programme shall be filled by developing countries and seventeen seats by

.economically more developed countrles subject to the following condltlons;

(a) The nlﬂeteen seats allocated to developing countries of Afrlca, Asin
and Latin America and to Yugoslavia shall be filled in the follow1ng mznner:

' seven seats for African countries,; six seats for Asian countries and six seats

for Latin American countries, it belng understood that agreement has been
reached among the developlna countries to accommodate Yugoslav1a-

(p) oOf the seventeen segte allocated to the econ0mlcally more deve loped

countries, fourteen shell be filled by Western European and other countrles

and three by Bastern European countries;

{c) Plections to thése thirty-six seats shall be'for a term of threée years
provided, however, that of the mermbers elected at the first election the terms
of twelve members shall expire at the end of the year and the terms of tWelve
other members at the end of two years; :

2. The thirty-seventh seat shall rotate among the groups of- countries
mentioned in paragraph 1 above in accordance with the follow1ng nlnewyear

cycle:

First and second years: Western Europeen and ‘other countries;
Third, fourth and fifth years: Eastern European countries;
Sixth year: African countries; : o '
Seventh year: Asian countries; :

Eighth year: Latin American countries;

Ninth year: Western European and other countries.

3.  Retiring members shall be ellgible for're~electibn;"

UNICEF. Membership in the Executive Board, the intergovernmental body of UNTCEF,

is provided for in the establishing resolution 57 (1), of 11 December 19h6§

subsequently, on the recommendations of the General Assembly, adjustments and

reorganizations were made by ECCSOC resolutions,"mOSt.recently under ECOS0C -

resolution 610 B (XXI).. The‘Executive Board consists of thirty States.'Mpmhers“nf'
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the United Nations and mewbers of the specialized agenbies de81gnated by the_
ECOSOC; The Executive Board reports to ECOSOC and carries out its duties "in
aécordance_w1th such princ1ples as may be laid down by ECOSOC and lts_8001al
.Commission". It.should thus be noted that although UNICEF is.a subsidiary organ - .
of the General Assembiy, its Executive Board has been constituted by ECOSOC, to -
which it reports, and that programmes are adopted in accordanée Withlthé principles
establiéhed by ECOSOC and its Social Commission. An arrangement which has similar
features has heen made with respect to UNHCR: . .
110. UNHCR. As in the case of UNICEF, the office of UNHCR although an organ of
the General Assembly, enjoys & close relatlonshlp to ECOSOC: ~the High Commissioner
reports annually to the General-Assembly through ECOSOC and the intergovernmental
body, the Executive Committee of the High Commissioner's Programme,.is-elected'by
it. The Executive Commititee now consists of thirty members (ECOSOC resolution
965 B (XXXVI). The reports of the Executive Coﬁmittee are attached to the annual
reports of the High Commissioner and submitted throﬁgh the Council to the Assembly.
111. yyggg.'-The'ﬁrovision for memberéhip in UNIDO follows some féatures of the
arrangemente made ﬁith respect to UNCTAb and 1ts Trade and Qevelopment'Boafd;.
however, whereas membership in the latter is voted by UNCTAD at its periodic
sessions, the érrahgements for membefship.in the Tndustrial Developﬁeni'Board,
laid down in General Assembly resolution 2152 (XXI) of 17 November 1966, are as
follows: | ' |
"3, The Industrial Defelopment Board (hereinaftér referréd tovas.thg Board),
established as the principal organ of the Organization, shall consist of .
forty-{ive members, elected by the General Assembly from among States Members
of the United Nations and members of the specialized agencies and of the
International Atomic Bnergy Agency for a term of three years, provided,
however, that of the menbers elected at the first election the terms of

fifteen members shall expire at the end of one year and the terms of fifteen
other members at the end of two years.

4L, In electing-the-members of the Board, the General Assembly shall have
due regard to the principle of equitable geographical representation and shall
accordingly observe the following distribution of seats:
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(a) ylghteen From the Sta’ceq listed in part A of the annex to the present

resolution; L7/ : ‘ S

(b) Fifteen from the States listed in part B of the annex;
(c) Seven from the States listed in part Cjof the annex;

(3} Five from the States listed in part-D. of the annex..

‘The lists of States contained in the annex shall be revieved by the Board in

the light of changes in the membership of the United Nations or of the
speclalized agencies or of the Interrational Atomic Energy Agency.

5. Retiring members shall be eligiblg-for‘immediaté re-election.

6. TFach metiber of the Board shall have one representatlve with such-
alternates and advisers as wmay. be . requlred e

The annex to resolution 2152 (XXI) is as follows-

"A. qut of States indicated in sectlon II, paragraph 4 (a) ‘Afghanistan,
Algeria, Botswana, Burma, Burundi, Cambodla, Cameroon, Central African
Republic, Ceylon, Chad, China, Congo (Brazzaville), Congo (Democratic
Republic of), Dahomey, Ethiopia, Gaben, Gambia, Ghanay, Guinea, India,
Indonesia, Iran, Iraq, Israel, Ivory Coast, Jordan, Kenya, Kuwait, ILaos,
Lebanon, Lesotho, Liberia, Libya, Madagascar, Malawi, Malaysia, Maldive
Islands, Mali, Mauritania, Mongolia, Morocco, Nepal, Niger, Nigeria;:
Pakistan, Philippines, Republic of Koreaz, Republic of Viet-Nam, Rwanda,

Saudi Arabia, Senegal, Sierra Leone, Singapore, Somalia, South Africa, Sudan,
Syria, Thailand, Togo, Tunisia, Uganda, United Arab Republic, United Republic
of Tanzanla, Upper Volta, WEStern Samoa, Yemen, Yugoslavla, Zambia.

B. Llst of States 1nd1cated in sectlon II paragraph k (b): “Australia,
Austria, Belglum, Canada, Cyprus, Denmark, Federal Republic of Germany,
Finland, France; Greece, Holy See, Iceland, Ireland, Italy, Japan,
Llechtensteln, Luxembourg, Malta, Monaco, Netherlands, New Zegland, Norway,
Portugal, Sap Marino, Spain, Sweden, Sw1tzerland, Turkey, United Klngdom of
Great Brltaln and Northern Ireland, United States of Americs. :

C. List of States indicated in section II, paragraph h (c): Argentina,
Bolivia, Brazil, Chile, Colombia, Costa Rieca, Cubsa,: Dominican Republic,
Bcuador, EL- Salvador, ‘Guatemala, Halti, Honduras, Jamalca, Mexico, Nlcaragua,
Panama, Paraguay, Peru, Trinidad and- Tobago; Uruguay, Venezuela.;g~

D. List of States indicated in section 11, paragraph 4 (a): Albania,
Bulgaria, Byelorussian Soviet Bocialist Republiec, Czechcslovakia, Hungary, .
Poland, Romania, §ralnlan Soviet Sccialist Republic, Union. of Soviet

Soc1alist Republlcs. . '

/e
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112, The UNIDO precedent. may be of interest since it embodies tﬂe qfrangements

for the establishment of:the most recent subsidiary organ of‘the General_ASsembly.
It may bé recalled that the arrangements which existed.prior t0 the establishment
~of UNIDO, in this area of activities,-wére.a department within the Secretariat
(the Centre for Industrial Development) and a stahding committee of ECOSQC_(the

Comuittee for Industrial Development).

L

(p) Certain aspects relating to'ggygggggig_in,speciﬁlized agencies

113. Associate membership. Associate méﬁbership is ﬁrovided for in certain of the

o . : : _ . L
constitutive instruments of the specialized agencies: WHO, FAO, IMCO and ITU.—§/

Such membership is generally open to a territory or group of territories which are
nOt responsible for the conduct of their international relations; applications for
associate membership are normally made by the member of the organlzatlon Whlch is
responS1ble for conduct of the international relatlons of the territory in questlon.
114, The arrangements for the partlclpatlon of assoc1ate menbers in the proceedings
of WHO are rather exten51veu and for that reason are ‘given. here in detail. In
WHO associate members have the following rights and duties‘
(a) the right to partlclpate, Without vote, in the plenary organ of the
Organlzatlon and in its maln commi ttees; ' o
(b) the right to participate, with vote, and hold office, in certain other
committees or sub-committees of the Oréanizatioﬁ; . ' |
. (c) the right to submit proposals to-the'Executive Board of the Organization
(however, an aésociate membey is ﬁot eligible for'membérship in the Executive
Board); | _ '
l (d) the right to propose items for inclusion in the provisional agenda of
thé:Assembly; | o | ' |
(e) +the right to receive all the relevant documentation;
(t) Assoclate members are obliged to contribute to the budget of the

Organlzatlon but on a bhasis whlch reflects thelr special status

418/ Articles 8, 3, 9 and 3 respéctively, of the pertinent constitutive instruments.

49/ Resolution adopted by the World Health Assembly, First session, 21 July 19h8.
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115. Status of observers. It has not been the practice to-include reference to

the possible status of non-member States as observers in the constitutive
instruments of specilalized agenciles. HbWever, provision for obsérﬁer status has
normaliy been contained in the rules of procedure of the plenary organs of the
agency. Tt is cugtomary for observers from non-merber Stetes to exercise the |
follow1ng rlghts ' _ ' | '

(a) the rlght to attend the general conferences;

{v) the right to attend commlttees, . _ B

(c) . the right to attend_regionaL meetings (e.g. in the case of FAO);

(d) the right to participate in ﬁhe veoeral conference or committee'or
regional meeting This usually involves permlselon to speak on 1nv1tation but 1t
does not include the right to vote;

(e} the right to submit written statements; _

(f). the rlght to be notified in advance of the date of the conferences and

to be provided with all the necessary doeuments.
116. Menbership of executlve bodles Eseh of the spec1allzed agencles has two main.

dellheratlve organs, .one of which is composed of representataves of all States
menbers and the other hav1nEr a much more llmlted comp051tlon With respect to the
criteria determining membershlp of the llmlted organ, in some cages a pr0portion of
the membership is reserved for certain States Speclfled by name, or for States that'
have a major interest in the subject-matter with which the organlz&tion is
concerned In other cases mo crlterla are stated, apart from that of equitable
geographlcal Jurlsdlctlon, as in article Eh of the WHO Constitution.
117. The Governing Body of the IIO is an example of an executlve body in Whlch
several interests are represented and provision is made for the representation of -
States in a particular category. Article T of the ILO Constitution provides:.

"1. The Governing Bedy shall consist of forty persons:

twenty represeniing Governments;

~ ten representing the employers; and
ten representing the workers.

S 2. Of the persons representlng Governments ten are appointed by Members of
chief 1ndustr1al importance.’ o
The Governing Body is required to determine which of the Members of the
Organization -are ''Members of chief industrial importance" and must-ensure that - '{f—~~

s
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questioﬁs_relating to the selection are considered by an impartial committee before .

being decided by the Governing Body Appeals dcalnst decisions of the Governlng
50/

Body are recelvable by the Conference of the Organlzatlon
118 Slmllar provisions are contalned in the Lonstltutlve 1nstrument of a mumber

of the specialized agencles. ‘One may note the provision in the Conventlon of IMCO:

Article 17: The Councml shall consist of sixteen members and shall
be composed as follows' ‘ : . .

(a) 8ix shall be Governments of the nations with the largest interest
in providing international shipping -services; '

{v) ‘Six shall be Governments of other nations with the largest interest
in international seaborne trade; :

(c) Two shall be elected by the Assembly from among the Governments &f
nations having a substantial 1nterest in prov1d1ng international shlpplng '
services; and :

(a) Two shall be elected by the Assembly from ambng the Go#ernments of
‘nations having e substantial interest in international seaborne trade....”

119. Similar language is used to deseribe the composition of the IMCO Maritime
e N _

Safety Committeé:

Article 28: "The Maritime Safety Committee shall consist of fourteen
menbers elected by the Assenbly from the members, Governments of those
nations having an important interest in maritime safety, of which not less
than eight shall be the largest ship-owning nations, and the remainder shall
be elected 80 as to ensure adequate representation of members. Governments
of other nations with an important interest in maritime safety, such as
nations interested in the supply of large numbers of crews or in the.
eayriage of large numbers of berthed and unberthed passengers, and of ma;or
geovraphlcal areas.

120. Other examples may ‘be noted. ‘The Articles of Agreement of IBRD, section 4 (1)
conecerning the appointment'of.Executive Directors, pro#ide that:_ o

"There shall be twelve Executive Directors, who need now be Governors and
of vhotm:

(i) Five shall he appointed, one by each of the five members having
~ the largest number of shares; '

(1) Seven shall be elected according to Schedule B by all the Governors
-other than those app01nted by the five members referred to 1n

N k(l) above."

5_/ Article 7 (5), TI0 Constitution.
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121. Article 50 (b) of the ICAO Convention stipulates that:

"In electing the members'of the Council, the Assembly shall give adequate
representation to (1) the States of chief importance in air transport;
(2) +the States not otherwise included vhich make the largest contribution
to the provision of facilities for internatiomal eivil air navigation; and
(3) the States not otherwise included whose designation will insure that all
the ma jor geographic areas of the world are represented on the Council...."
122. When dealing with the question of the composition of the executivefbody it 1s
also customary to include a provision to the effect that a Member of the
Organization which is not represented on a limited organ may nevertheless
pafticipete in the activities of that organ if the State’s own interests are

especially concerned. Article 53 of the ICAO Convention provides for instance:

"Any contracting State may participate,; without a vote, in the
consideration by the Council and by its committee and commissions of any
question which especially affects its interests. No member of the -Council
shall vote in the consideration by the Council of a dispute to which it is

a party.'

123, In conclusion, the relevant provisions of the constituent instrhmehts of the
specialized ageneies may be summarized as follows: the speeisiized agencies ave
composed of two main deliberative organs, one being composed of representatives
of all Members and the other being more limited in size. With respect to the
limited organ various criteria have been adopted_for the puipdse-of'determininé
menbership: | ﬁ o :

(1) The names of .certain States, or merely their number may'be'specified'
ﬁith reference being made to the necessity for equitable ceographical
distribution, s

(ii} - States with a major interest in the subgect—matter dealt With by the
Organization may be specially represented, ' '

(iii) If part of the limited organ is composed of States with a major interest
in the questions dealt with by the Organization, the rest of the limited
organ will usually be con@osed of States ehosen to represent the interests
of the other States and to ensure ag far as possible that the yariousf
areas Ofpthe world are represented. T
2L, It is desirable that aﬁy criterion {or criteria)“for determining membership

of a limited organ should be formilated in as clear and precisé a manner as




A/AC. 158/12/Add 1
Engllsh
Page 23

possible, and that detaliled provieion'shauld be made concerning the body to apﬁly
the criterion, together with mechinery for appeal from a decision of that body.

It may be recalled that an Advisory Opinion was requested from the International
Court of Justice to determine the meaning of the term.“lafgest ship-owning nations"
from amongst ﬁhom.part of the membership of the Maritime Safety Committee of TMCC

is to be selected. 51/ _
125 Tt is usual to stipulate, elither 1n the constltutlve 1nstrument or in the

rules of procedure that a member not represented on a llmited organ may
nevertheless participate in its preceedings if the State}s own interests are

involved.

3. Voting arrangements

(a) Voting in United Nations subsidiary orEans

126. In many instances subsidilary brgans have simply followed the rules of
procedure of the'parent body, including those relating to voting. Some of the
more ‘important subsidiary organs, such as UNDP, UNCTAD and'UNIDO, have, however,
adopted their own rules of procedire relating to voting, which are summarized
below, . ' .

127. UNDP. The rules of procedure of the UNDP Governing Council specify that each
member of the Council ehell have one vote; decisions are made by a'majofity of
the members present and voting:; abstaining meﬁbers are not considered as voting.
It is further specified that "/a/ny Member dissenting from a decision of the -
Goverhing Council may require that his views be recorded in the fecords of the
meeting”. (Rule 25)}. Because of the fact that the Governing Council is a
consoliﬁation'of merger of the Technical Assistance Committee (a subsidiary body
of ECOSOC) and the Governing Council of the Special Fund (a subsidiary body of the
General Asseubly), it was anticipated thet procedural questions might give rieeeto
difficulties. In an effort to meet any'problems ﬁhich.might arise the folloﬁing

rule wag incorporated in the rules of procedure of: the Governing Council:

51/ T.C.J. Reports 1960, p. 150.
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Rule 29. "If, in connexion with the conduct of business of a meeting, any
procedural question arises which is not covered in the present rules, it
shall be decided by the President, taking into secount the corresponding
ruleg of procedure of the Economic and Social Council, if applicable. A
merber may appeal against such ruling of the. President. BSuch an appeal _
shall immediately be put to the vote, and the ruling of the President shall '
stand unless overruled by a majority of the members present and voting."

128 UNCTAD. In the resolution eetabllshlng UNCTAD (General Assembly resolutlon
1695 (XIX) of 50 December 1964} a dlstlnctlon was ‘made as follows between the'
“voting majority required in meetlngs of the Conference and that requ;red 1n B

meetings of the Trade and Development Board.

"Voting. 24. Fach State represented at the Conference shall have one vote.
Decisions of the Conference on matters of substance shall be taken by a
two-thirds mejority of the representatives present and voting. Decisions

of the Conference on metters of procedure shall be taken by a majority of the
representatives present and voting. Decisions of the ‘Board shall be taken
by a 51mple maJorlty of the representatlves present and voting

129. Pursuant to the foregoing, both the Conference and the Board have included
references to voting in their respective rules of procedure In addition,
rule 50 (3) of the rules of procedure of the Conference provides:
"If the question arises whether a matter is one of procedure or
substanece, the President of the. Conference shall rule on the question..
An appeal against this ruling shall immediately be put to the vote and
the President's ruling shall stand unless the appeal is approved Dy a -
mzjority of the members present and votlng.
In other aspects relating to voting, the rules of the Conference as well as;of o
the Board follow the pattern established by the rules of procedure of the General.
Assenbly. ' R ' ' '
130; Of relevance to the voting arrengements-provided for in the establishing
resolution of UNCTAD are the proceduree set forth in paragraph 25 (2) to. (n)
which, as stated thereln, were de51gned to provide a- process of coneiliation

prior to voting and

Y. to provide an adequate basis for the adoption of recommendations Wlth.
regard to proposals of a specific nature for action substantlally affectlng
the economic or financial interests of a particular State" :

Among the topics dealt with in the respective sub-paragraphs of paragreph 25'arei'

levels of conciliation; requests for coneciliation; initiation of conciliation;"
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-subgects reﬁardlng which conc111atlon is appropriate or excluded nomination
procedures and reports of the c0neillatlon commlttee, and the good offlces of the
Secretary—General of UNCTAD . '

13%. UNIDO. - Voting 1n the Industrial Development Board. is governed by operative
paragraphs 8 and 9 of General Assembly resolution 2152 (XXT) of 17 Nbvember 1966
which prov1de that each Member shall have one vote, and that decisions of the :
Board shall be taken by a slmple maJority of "the Members present and’ voting

The rules of procedure of ‘the Board provide (Rule h8.2) that as is the case in
the rules of procedure of the Geperal Assembly, the above phrase means "Menbers
present and casting an afflrmatlve or negative vote . Members abstain1ng are
‘considered not voting. Other provisions deal with the method of votlng, conduct

during voting, roll-call voting, and voting on amendments and on proposale.

(b) Voting in special1zed sgencies ‘and other
international organizations

132. Entitlement to vote. The acts of indiv1dual representatives participating in

meetings of the dellberative organg or spec1alized ‘agencies and other
intergovernmental organizatlons are generally acts on behalf of their respective
Governments. The procedures at Conferences of the ILO d1ffer, however, in that _
since delegations include. representatives of employers and of employees, ‘the novel
princ1ple vas introduced that: Z:7rery delegate shall be entitled to vote
indiv1dually on all matters which are taken into consideratlon by the .

conference _ _
133, Unanlmitlemeiority and special maloritv voting.__The requirement of a

unanimous vote is exceptlonal in the specialized agencies and other general
international organizations,'although such votes may be required with respect to
certain,deeisionseof various-regional bodies, such as ECSC, EEC,:EﬂBATOM, EFTS and
OECD. | l _ ‘ ) o :. : _ 

13k, Voting.wlthin specialized agencies is normally on the basis of a siﬁple
majority,.exoept as otherwise specified with respect to cexrtain categories of
decisions in the constituent instrument or rules of procedure of the deliberetive

organs; in the latter case decisions are normally by two-thirds majority. The

52/ Article 4 (1), the ILO Constitution.
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following are typical of errengemeﬁts within the-epecialized agencies and TAEA
regarding matterszeﬁbject to simple majority or special majority voting. In the.
case of the General Conference ofIUNESCO, for example, the following distinction-
is drawn: "The General Conference shall, in adopting proposals for submission to .
the Member States, distinguish between recommendations and interndtional
conventions submitted'for‘their eppr0val“.§2/ In the first instance a mEJority
vote is sufficient; in the latter, a two~thirdsfmajoritj is reqUired. The
following general provision has beén included in article h5'of the IMCO ‘Convention:

""The follow1ng provisions shall apply to votlng in the Assembly, the
Council and the Maritime Safety Committee:

(a) Each member shall have one vote.

(b) Except-as otherwlse prov1ded in the Conventlon or in any international
agreement which confers functions on the Assembly, the Council, or the

Maritime Sefety Comnittée, decisions of thesé organs shall be by a majority
vote of the members present and voting apd,-for decisions vhere a two-thirds
majority vote is required by a two—thirds majority vote‘of those present. '

(¢) For the purpose of the Conventlon, the phrase 'members present and :

voting' means 'members present and casting an afflrmatrye or negatlve vote!

Members which abeteln from voting shall be: considered ag not voting." '
135 In the case of appllcatlons for membershlp, most of the spe01alized agencies
requlre a two- thlrds magorlty vote in favour, WHO however, requlres only the
affirmative vote of a 51mple magorlty. ' ' ' '
136, TAEA requlres a magorlty vote except in caeee'of'decisions of the General .
Conference regardlng financial guestions and those of the Board of Governors
regardlng the budget, in which 1nstancee 8 two- thlrds magorlty 1s required 'The'i'
sdme is true regerdlng votes on amendments to tbe Statute and/or suspen51on of the ’
privileges and rights of membershlp 2&/ ' _ o g
137. We1ghted voting. In the flnanclal oroanlzatlons of the speclelized agencles"

and in the European commnities a system of welghted voting has been adopted.
Article 12 (sectlon 5 &) of the Articles of Agreement of the IMF prov1des that

53/ Article-h, para. kb, UNESCO Constitution.
54/ Article 5 (c), TAEA Statute.
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"(a) Each member shall have two hundred and fifty votes plus one
sdditional vote for each part of its quota equlvalent to one hundred :
thousand Uhlted States dollars. :

(b) Whenever voting is required under Article V, Section Ik or 5,
each member shall have the number of votes to which it is entitled under

(a) above, adjusted:

'(i) by the addition of one vote for the equivalent of each four hundred
thousand United States dollars-of net sales of its currency up to the
date when the vote is taken, or

(ii) by the subtraction of one vote Ffor the équivalent o€ each four hundred
thousand United States dollars of its pet purchases of the currencies’ of
other members up to the date when the vote is taken; provided, that
neither net rurchases nor net sales shall be deemed at any time to
exceed an amount egual to the quota of the member involved."

The Articles of Agreement of the IERD provide in article 5 (section 3 a) that,
"BEach member shall have two hundred and fifty votes plus one additional vote for
each share of stock held". _ _ _

138. The Treaty estabiishing the EEC also dontains_pr0visionS concerning weighted

voting.
" Article 148

"l. Except where otherwise provided for in this Treaty, the conclusions of'
the Council shall be reached by a majority vote of its members. '

2. Where conclusions of the Council requlre a quallfled magorlty, the
votes of its members shall be weighted as follows:

Belagitll o « « 4 v o = « o + + o o 2
GETWANY « + + + o v « « =« v + « » « + . k
France . . o v v v v v v « v « 4 4« « . k4
TEALY « o e e Y
Luxembourg R |
Néﬁherlands =

Majorities shall be required for the adoption of any conclusions as follows:
Twelve votes in cases where this Treaty requires a previous propdsal of the
Commission, or - twelve votes including a favourable vote by at least Ffour
menbers in all other cases. _ _
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3. Abstentions by members gither present or represented shall non prevent

the adoption of Council conclusions requiring unanlmlty
139, To spe01allzed agency, apart from the financlal organlzatlons, has adopted
a welghted voting system of the kind 111uutrated above. One may note that a - number
of the commodity aﬂreements, such as those concerned with wheat and sugar, hawve
adopted -a system of weighted voting however. ' _ '
140. The following cdnelusions_with'réspect to #oting arrangements can be advanced
on the basis of the foregoing examination: | x

'(i)'_The fequirement of unenimity for decisions within in@ernational' _

' organizations has waned and is now. the exeepfion ratﬁer than the rule{_
(ii) Within the speéialized_ageﬁcies mostrdecisions are taken on a'mejority
vote, | ' '
(iii)' However, most brganizations require special two-thirds majorities with o
respect to certain questions. A number of organizations follow in this'
respect the example of the United Nations Charter,'whicﬁ entmerates in
article 18 a number of'"imporfant-queetiohs" which require a two-thirds
majority.
(iv) Some financial and economlc organizations such as IBRD, IMF and the EEC
have adopted a system of weighted votlng.‘

(v) Some organizatlons, for example the EEC, pr0v1de for magorlty votlng, ,'
,spe01al magorltyg welghted votlng or unanlmlty, dependlng on the issue
.coneernlng whlch a vote is belng taken. _

{vi) Votes are usually cast on behalf of States Members rather than
individually. However, the ILO Constitution makes provision'fef h

individual votes.

k., Pinancial arrangements

(a) Practice with respect to Unlted Natlons subsldlarv organs

1kl. It is the practice in the establishment of sub31diary orgahs either to

provide: ,
(1) that all expenses of the organ are to be borne by tbe regular oudget of

the Unlted Nations; or

s
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(ii) .that édministrati?e.eXpenses of thé organ are to be borne by the regular
budget of the United HNations and that-other'éxpenditures are to be
financed by voluhtary contributions; or '
(iii) that all expenses, both administrative and oPeratlonal, are . to be."
financed by voluntary contributions. _ :
ke, Finénclng procedures in accordance with (1) were adopted in the caserof
UNCTAD: in paragfaph_29 df General,Assembly resolution 1995 (XIX) of
30 December 1964 it is provided.that "/t/he expenses of the Conference, its
subsidiary bodies and secretariét shall be borne by thé regular bﬁdgét of the__
United Nations which shéll include a special budgetary provision for sﬁch ekpense"
-In respect of contributioné-by States not members of the.United Nations; whiéh
participate in the Conference, separate arrangements'for assessments have been
made, in accordénce with She resdlution. There is no specific reference in
resolution 1995 (XIX) to the applicability of the Uhlted Nations financial rules.
and regulations. ' 7 | ' |
1&3 Examples of subsmdlary'organs which operate accordlng to the format of (11)'
above are UNIDO and UNHCR In the case of UNIDO General Assembly resolution |

2152 (XXI) of 17 Nbvember 1966, includes extensive prov1ﬂlons in respect of

financial arrangements: it prov1des that_admlnlstratlve and research:act1v1ties

are to be borne by the regular budget of the United Nations, which shall include
separate budgetary provisions for such expenses (paragraph £1). It further
provides that: o '
"22. Expenses for Opératicnal activities shall be met:
(a) From the voluntary contributions made to the Organlzatlon,
in cash or in kind, by Governments of .the States Members of the

United Nations, members of the specialized agencies and of the
International Atomic Bnergy Agency;
(b) Through part1c1pat10n in the United Naticns Development

Programme on the same basis as other participating organlzatlons,

{c) By the utilization of the appropriate resources of the. Unlted
Nations regular programme of technical assistance. :

"23. Voluntary contributions to the Organization for its operational
" activities under paragraph 22 (a) above may be made, at the option of.
“the Governments, either: : : - :
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(a) Thrcugh announcement at a pledging confererice to be convened. by |
the Secretary-General of the United Nations on the. recommendatlon of the

Board,; or

(b) In accordance with regulations T2 and 7.3 of the Financial
Regulations of the United Nations; or : '

(c) By both of these methods.

"zl The voluntary contributions referred to in paragraph 20 (a) above
shall be governed by the Financial Regulatlons of the United. Natlons,
except for such modifilcations as may be approveq by the General Asseably
on the recommendatlon of the Board. :

"25., DlQbursement of the funds referred to in paragraph 22 (b) above shall
be for purposes consistent with the policies, aims and functions of the
Organization, including such policies and programmes as may be established
by the Board, and shall be made by the Secretary-General of the United
Nations in consultation with the Executive Director of the Organization."
14h. In the case of UNHCR, expenditures for administrative expenses are borne by
the budget of the organization, and other expenditures are financed~by'V01unﬁafy
contributions from govermmental as well as other_sdurces.' A grant-in-aid is mede
each year to the United Nations budget by the UNHCR (repreﬁenting fhe contributibn
toward administrative expenqes relatlng to the functlonlng of the offlce) from the

voluntary funds admlnlstered by the ngh Commlqs1oner.

145. Examples of subsidiary organs which are flnanced in accordance w1th (iii)
above are UNITAR and UNICEF. In the former case, all expenses, 1nclud1ng expeneeq
for operatienal eervices apnd administrative costs are borne by voluntary ' o
contributidns'from governmental and other sourcés. The Statute of UNITAR provides
that the Executive Director may accept contributions, provided that contributiens.
for a specific purpose may not be accepted if: ﬁhe purpeSe'is inconsistent with'

the purposes and policies of the Instrl”u‘te.55 Artlcle VIII of the Statute states

further that the Controller of the United Natlons ghall perform ‘all necessary

financial and accounﬁlng functlons for the Instltute .that the funds admlnlstered

by and for the Institute shall be subJect to audit by the United Natlons Board of

55/ Article VIII, UNITAR Statute.
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.Auditers; and that the general administrative, peréonnel and {inancial services of
the United Nations shall be utilized by the Instltute.éé/ |

146, In the case of UNICEF operative paragraph 2 ¢ (a) of General,Assembly
resolution 57 (I) provides in effect that the Fund shall bear those administrative
expenses which cannot be provided from the established serv1ces of the Unlted

" Nations budget. As in the case of UNITAR, UNICEF and UNHCR are among the

sﬁbsidiary organs which submit financial reports apdiaccounts to the annual

sessions of the General Assembly.

(b) Practice in respect of the specialized agencies

147. Although the concept of a common budget for the United Nations and
specialized agencies has not materialized there is a certain amount of budgetary

co—operatien between them. Apart from the constituent instruments of the IBRD

56/ The relevant prbvisions of Article VIII read as follows:

"(3) The funds of the Institute'shali be kept in a special account to be
established by the Secretary-General of the United Nations in accordance
~with the Financial Regulations of the United Nations.

(4} The funds of the Institute shall be held and administered solely for
the purposes of the Institute. The Controller of the United Nations shall
perform all necessary financial and accounting funetions for the Institute
including the custody of its funds and shall prepare and certify the annual
accounts showing the status of the Institute's special account.

(5) The Financial Regulations and theé rules and procedures of the United
Nations shall apply to the financial operations of the Institube subject
to such special rules and procedures as the Executive Director in
agreement with the Secretary-General may issue after consultation with the
Board of Trustees and the Advisory Committee on Administrative and
Budgetary Questions of the United Nations.

(6) Funds administered by and. for the Institute shall, as provided in the
United Natlons Financial Regulations, be subgect to audit by the United
- Nations Board of Auditors°

{7T) The general administrative, personnel and financial services of the
-United Nations shall be utilized by the Institute on conditions determined
in comsultation between the Secretary-General and the Executive Director,
it being understood. that no extra cost to the regular budget of the United

Nations lS 1ncurred.

o
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and the IMF which wmake: no $eference to‘budgetary'co—operationé the conétitutions
of certain other agencies do reflect this idea. The TIO Constitution:envisagesi'
"such- financial and budgetary arrangements with the United Nations as’ may appear
appropriate", 57/ and UNESCO's Constitution anticipates that any agreement with the
United Nations may "provide for the’ approval and financing of the budget of the
Organlzatlon by the General Assembly of the United Nations". 58/ : _
148. The relationship Agreements between the United Nations and the specialized
agenc1es and IAEA, in respect of budgetary and financlal arrangements, fall into
four main groups: .

(a) TI10, FAO, UNESCO, ICAQ, WHO, WMO and IMCO: The Agreements in question
reflect the initial hope that arrangements might be achieved to include thé budget
of the agency "within a general budget of the United Nations", and provided that
consultations wouid be held with a view %o concluding a supplementary agreement
to that end. In each Agreement it is specified inter alia that prior to the
conclusion of such a supplementary agreement (1) consultations on the annuai
budget of the agency would be held, (ii) the proposed budget of the agency would
be transmitted annually to the General Asgembly, and that the Assembly could make
recommendatlons thereon, (111) agency officials would participate without vote
in the deliberations of the Asgembly on this matter, and {iv) the agency agreed .
to conform as far ag practicable with the standard forms and practices

recommended by the United Natlons.ég/

(b) The UN-UPU Agreement merely provides in article X that the budget of
the UnlonAwould be transmltted to the United Nations and that the General
Assembly might make recommendations thereon to the UFU Congress. The UN-ITU.
Agreement contains, in addltlon to provxslons 1dentlcal to those just described,
provigions in artlcle XX for the partlclpation of representatlves in the
deliberations of the Assembly on the budget of the ITU. '

(c) The UN-IAEA Agreement, is, in respect of the provision in question, more

similar to the Agreements described in (a) above than to any_bther,_except_that

57/ Article 13 (1) TIO Constltutlon.

58/ Article 10, UNESCO Constitution. _
ﬂi_/ See, for example, article X1V of the Unlted Nétlons ILO Agreement.

Jovr
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the Agreement is silent on the possibility of any future arrangement by which
IAEA's budget would be included within a general budget of the Unlted Nations.
Moreover, IAEA agrees 1nter glie to transmit its annual budget to the United

Nations for "such recommendations as the General Agssembly may w1sh to make on

the administrative aspects thereof" &0 _ .
(d) Neither the Agreement. between the United Nations and the IBRD; nor that

between the Unlted Nations and the IMF contalns provisions similar to thoqe of

the other spec1allzed agencleq the only'related pr0v151ons belng those expresqed_'
in article %, paragraph 3 of the respectlve Agreements, whlch states that

"... The United Natiohs agrees that, in the interpretation of paragraph 3.

of Article 17 of the United Nations. Charter it will take into

consideration that the (Agency) does not rely for its annual budget upon

contributions from ite members, and that the appropriate authorities
of the (Agency) engoy full auvtonomy 1n deciding the form ‘and content

of such budget.”
149, The budget of a specialized agency or similar organization will notmaliy
include the adminiétretive costs of_running the organization (salaries of etaff,
printing, costs of conference services, etc.) and coets which result from a
decision of policy that a particular activity be undertaken? Within the
specialized agencies the prepdaration of the_budget estimates is usually‘entrusted
to the administrative head of the organization. This is expressly recognized in
the Constitubtions of ILO, FAO, WHO and IMCO. The aetual.approval.or aeceptaﬁce
of the budget is a matter for the pleharj'organ.' _ ' o
150. If the organization is'not_self-supporting_the queetion of -apporticnment
arises. The ITU and UPU follow a system whereby-a number of "classes" are
established. In the case of UPU seven classes have been es stablished: . each member
or assocliate member is, according to the class in which it finds itself, Qbiiged
to pay so.many "units" of the total budget. The more usual solution, however,
ig to fix a percentage quota for each member.. This may be done either in the
conqtltuent instrument, ‘or by the decision of the plenary organ as in the case

of the wHO.2Y/

60/  Emphasis added. Article ¥VI, para, 3. ‘
é;/' Article V (5.1) of the Financial Regulations of WHC.
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- 151. Other arrangementc'e?ist'with regard to'the IBRD and the IMF, which are’
financially selfnsuff1c1ent. 'As provided for in the Articles of Agreement of .
IBRDQ—/ cach member subscribes a given number of shares of the capital stock of the
Bank. Whereaq as regards orlglnal members, the aiinimum number of shares to be |
subscribed are established in Schedu1e A to the Artlcles of Agreement the minimum
number of shares to be subscribed by other members is decided by the Bank itself.

65/

The Articles of Agreement also contain provisions dealing Wlth method—~" and time -
per:Loc"lsé-l£ of payment of subscriptions for shares: ' '
152. As regards the TMF the provisions' for financing include the following? each -
of the original members of the Fund are assigned a quota under. the Articles of"
Agreement other members are asulgned quotas by &ec1s10n of the Fund 1tself. This
guota, which gerves as the baels of the subscrlptlon of that member in the Fund
is adjustable perlodlcally Payment of the amount of the subscription: by a member,
in turn, makes that wember eligible to purchase currencies from-the Fﬁnd:..Any
proposed increase in the quota of any member must be with the ‘agreement of that
member. The same is true with respect to deductions in quotas. :
153. The questlon of the perloalclty_of submizsion by the gpeclalized'agencies of
theif ‘budgets for approval by the reSQective'legislatiVe'bodieQ5 and of the form -
and presentatlon of the budgets, was considered by the Ad Ad Hoc Committee of Ex pertq'
to Fxamine ‘the Finances of the United Nations and the Bpecialized Agen01es. In-
its seecond reportéé'to the General Assembly at the twenty-first session, that -
comnittee recommended, inter alia, that the SpecialiZed'ageneiesushould adopt
biennial budget cyclee and should endeavour to arrive at a uniform presentation in
respect of‘their'budgef'eubmissione'to legislafive bodies.
155h. :In concluQibn'it:may be said that the appropriate method ef financing hew
international machinery will depend upon the nature of -that machlnery (and in turn
upon the functlons which that machlnery is to perform) ' '

(i) Were that machinery to be in the form of a sub81d1ary organ of the

United Nations it would be p0381ble to provide that it be flnanced_ﬁholly :

62/ Article £, section 3.

63/ Article 2, section 7.

64/ Article 2, seetion 8. _ _ _ .
-6__5_[ .D.o.cume'n:I;LA/L@Lg’;_.______._ R . e - B /
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or partly out of the budget bf the United Nations. Albternatively, it
could be financed wholly or partly out of voluntary‘cbﬁtributions.:
{ii) Were the.machinery tc be in the form of a specialized agency or similarly
coﬁstituted international organization, arrangements for some degree of
' budgetary-cofoperation with the United Na#ions could be envisaged;
élternatively precedents exist for organizatioﬁs, such as the IBRD and
IMF, enjoying a greater dégree of financial and budgetary independence
from the United Nations. Moreover, various alternatives for [inancing
' suéh'machinéry wonld be available. Thesé arréngements could sither
.be prbvided for whelly br partialiy on the baéis of formulae to.be
contained in the constitutive instrument, 5r left to the decision of

the plenary body of the organization;

5. BSecretariat

155. Ag has been stated by a number of representatives, it.would be desirable that,
whatever the type of machinery to be established, the secretariat should be based |
on the principles of universality and equitable geographical distribution..
Having regard to the highly technical subject-mattérwwith_which the machinery
might bé concerned, this principle would need to be complemented’by_the principle
that the individual members of the staff of the héw machinery should possess a
thorough-going and broad knowledge of their.respective fields of competence. |
Persons of experience and capacity in the tbpics in guestion are relatively few
in number, however, and their services may be expected to be in acute demand with
the increasing development and advancement of te¢hnical capability with respect
 to marine activities. | -
156, Should it be decided that the new machinery under discussion would most
efficdciously be established as a unit or branch within aﬁ established secretariat,
‘the appointment of staff would be dealt with:according to existing procedures,
unless it was decided that special arrangeméﬁts shouid be made. In the case of a
- unit within the United Nations‘Secretariét, the.officials appointed would be staff
-members of the Organization within the meaning of Article 101 of the Charter. It

would also be possible to provide for the appointmeht of an executive head of the

unit by the Secretary-General.

e “7.;; =
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157. If it was considered that the neW'machiner& should be in the form of a United

Nations sub51dlary organ, it may be of interest to. nﬁte that, in the past various

practices have been followed with requct to the method of app01ntment of the

staff concerned. _ . : . —

158. UNCTAD. General Assewbly resolution'l965.(XIX) Qf.BQ Decenber 196h, provides'

s folldws: ' ' | -
g, Arrangeméﬁtsrshall be made, in accordance with Article 101 of the
Charter, for the immediate establishment of an adeguate, permanent and

full-tine secretariat within the Unlteﬁ Nations Secretariat for the
proper servicing of the Conference, the Board and its sub51d1ary bodies.

LA

28. Adeguate arrangements shall be made by the Secretary-General of the
United Nations for close co-operation and co-ordination between the
Secretariat of the Conference and the Department of Eeconomic and Social
Affairs, including the secretariats of the regional economic commissions
and other appropriate units of the United Nations Secretariat as well

as with the secretariats of the specialized agencies.”

159. QBEQB, It is provided in the annex to General Agsembly resolution 428 (V) 
of 14 December 1950 that the staff of the High Commissioner shall be-appcintéd by
him and fhét théy "shail’ﬁe'chbﬁeh'from persons.devoted_tc the purposes of the
Office...". Whereas the Seéretary—Generairof UNCTAD, in accordance with '
paragraph 27 of “the establlshlng resol lution 1 app01nted by the Secretary-General
of the Unlted Natlons. and conflrme& by the General Assembly” s Tthe United Natlons
High Commissioner for Refugees 15 elected’ by the General Assembly on the nemination
of the SecretarynGeneral. _ I ' '

160. gy;gg. With respect to UNIDO, the prcvisiohsffor the appointment of the
Executive Director and the staff are similar to those adopted in the establishment .

of UNCTAD. The relevant paragraphs of General Assembly reseoluticn 2152 (XXI)
of 17 Nbvember 1966 read as follows: '

"17. The Organization shall have an adequate permanent and full-time
secretariat, which will be appointed in ‘accordance with Article 101

of the Charter of the United Nations, and which will avail itseif of .
the other approprlate fac111t:es of the Secretariat of the United

Nations.




- A/AC.138/ lc/Adc'i 1
English
Page 37

- 18. The Secretarlat.shall be headed by the E: ecutlve Director, who

shall be appointed by the Secretary-Ceneral of the United Natlons and .

whose app01ntment shall be confirmed by the General Assembly. He shall

be appointed for four years and shall be eligible for reappointment.”
161. UNITAR. In accordance with the Statute of the Institute, the Executive
Director of UNITAR is’ appolnted by the Secretary-General aItpr ‘consultation with
the UNITAR Board of Trustees. It is provided in article V,_paragraph_l, of the .
Statute that "the staff of the Ingtitute shall be appdinted by the Executive
Director and shall be responsible to him in the exercise of its functiohs”. '
162. Should it be considered desirable to take steps toward the establishment,
by'multilateral.treaty, of a separate international organization, suitable

provisions for a secretariat could be included in the constitutive instrument.
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IV. GENERAL LEGAL ISSUES

163. The general legal issues dealt with in the présenf study are'conéidereé.in
the following chapters: - _ g

' - 1., ‘The relation betweeh'the_exisﬁing law of the_éea-and iﬁternational
machinery. _ I f B

2. The position of States which do not become parties to an agfeement

establishing international machinery.

1. The relatlon between the existing law of the sea
and 1nternat10nal machinery

164, ThlS chapter seeks to relate the ex 1st1ng law of the seaéé/ to the
performance by international machinery of the various functioné previcusly
considered and'to)indicate the extent to which that law might need to be adapted
if such machinéry were to come into operation. In view of the uncertainty which :
exista under the present law of the sea with reéspect to some of the most crucial
issues and since no decision has yet been taken as to the kind 6f machinery,.if
any, to be introduced, the preéent chapter does not, howeverz attempt to proceed
beyond an initial analysis of the main questions raised. The aim of the account
whlch ig given below has accordingly been to icgolate the prlnc1pal legal 1qsues
which present themselves in various contexts of the potential development of
séa-bed resourceg, 80 that Member States way review the situation in the light

of the legal'considerations involved, bubt not to attempt to deal exhaﬁstively with
thgse issués at this stage or to give full and detailed answers to the problems
posed. _ _

165. Beforeé examining specific aspects of the matter, it may be hoted that there

is one major issue which would affect any of the‘functions concerned, namely that

éé/ Information on the content of that lew is to be found in Survey of Existing
International Agreements concerning the Sea-Bed and the Ocean Floor and the
Sub-s0ll thereof, underlying the High Seas beyond the Limits of Present o
National Jurisdiction, document A/AC.135/10/Rev.l, and Legal Aspects of the
Question of the Reservation Exclusively for Peaceful Purposes of the Sea-Bed.
and the Ocean Floor, and the Sub-scil thereof. underlying the High Seas beyond
the Limits of National Jurisdiction, and the Use of thelr Resources in the

‘Interesgt of Manklnd document A/AC.135/19/Add.1.

——— e .7 S ) 7__/. .
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of the precise delimitation of the éréa of the sea—ﬁed and ccean floor beyond the
limits of national Jurisdiction in whiéh exploration and exploitation'activitiES
may téké.placea This issue would have to be examined in the light of the need for.
the succegsful implementation of any of the proposed functions and for the av01dance
of disputés,_ Although attention is therefore called to the importénce of this '
question, the choice of criteria and the factqu-to_be'considered in making this
_delimitation, are nof, however, examined in thé present'study. As stated in
paragraph 3 of fhe study, it has nevertheless been aésumed that such'an area exists.
166. The issues examined are discussed under the.following headings: (a) legal
régime relating to the exploration and exploitation of the rescurces of the sea-bed
and ocean floor; (b) jurisdiction and control over ships, installations and other
devices used for the exploration and exploitation of sea-bed resources; {c) respect

for existing uSeS of the high seas; and {a) pollution.

(a) Lepal régime relating to the explbration and exploitation
of the resgources of the sea-bed and ocean floor

167. A basic question which arises in the present context is to establish what legal
principles and rules are _ap;;)licable » or should be applicabley to the explération
and- exploitation of sea-bed resources situated béyond_national jurisdiction.
Consideration of this question is reqﬁired in order to determine whether the
arrangements which might be made for the exercise of registration, liéensing or
operationai functions by ihternational_machinery, would reqguire chahges to be made
in the existing law of the sea. |

168. Different_qpinions have been expressed as regards the fundamental issue
involved. One view is that the governing principle in this sphere is that contained'
in article 2 of the Convention on the ngb Seas, which provides, inter alia,that

the hlgh gseas are.opeh to all nations and which refers to the exercise of the
freedoms staLed in that article (namely, freedom of navigation, freedom of fishing,
freedom to lay submarine cables and pipelines, and freedom to fly over the high
seas), and of_chers which are recognized by the general principles of internaticnal
law, by all Staté It is said that the act1v1t1es on the sea-bed form part of the
freedoms .of the sea which are avallable, under ex;stlng international law, to all

) States. Reference has been made in thls'cohtext to the legiszlative history of
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article'E of the Conventlon and other artloles of the Geneva Conventlons on. the
Law of the Sea.6T A dlstlnctlan has been drawn betWeen claims of soverelgnty
- or of exclusive control over partlcular areas for indefinite perlods, and the use
which might be made of particular areas by &ndividﬁal States sbiely for expleoration
and exploitation purposes. It hasg been pointed out that although the extent of
States! rights and dutles in this regard has not been made the gubject of spe01al
3at10n, 1nterﬂat10nal law does not prohlblt exploration and exploitation
activities on the part of States beyond the 11m1ts of national Jurlsdlctlon
169. Anothef view is that, since in accordance w1th the terms of article 2 of the
.Convent;on on the High Seas, sea-bed resources are not under the soverelgnty of
any State, they are a® common property or heritage of mankind. Accordingly, those
resourées may only be exploited under conditions.agreéd upon by the internationél.
community and chosen so as to safeguard"the iﬁterests of all countries and peoples.
170. This difference in views has a bearing on the question whether the ex risting
law of the sea should be revised or-shpplemented by the introdupt;@n of
arrangements for the exercise of registfation, lioensing or opérational functions
by internétioﬁal machinery. On the b681s of one approach, the existing law would -
provide a legal framework within which sea- bed activities mlght be conducted
without recourse to the establishment of 1nternatlonal machinery, and therefore .
the guestion of a change in the law does not éfise;' Those Holding éontrary'tiews-
consider that the present internaticnal law is insuffiéient and should be modified
or supplemented so as to permit the operation of an agreed form of international "

. machinery.

__/ An account of the legislative hlqtory is contained in dociment
A/BC.13 /19/Add 1. In its commentary on the present article £ of the
Convention on the High Seas the International Law Commission noted that it
ha¢ only specified four freedoms, but was aware that others existed. After
‘a reference to freedom of scientifiec research, the commentary continued:

"The Commission has not made specific mention of the freedom to
explore -or exploit the.sub-soil of. the high seas. It considered
that apart from -the case of the exploitation or exploration of the
s0il or sub-soil of a continental shelf... such exploitation had
not yet assumed sufficient practieal importance to justify special

regulation.”

_ Yearbook of the International Law Commigsion, 1956, vol. II, p. 276. L
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(v) Jurisdiction and control over ships, installations
and other devices used for the exploration and
- exploitation of sea-bed regources -

171. The normal rule is that, when ships are on the high seas the State under
whose flag the ship sails has eole jurisdiction.ég/ So far the same rule has. been
'applied in the case of vessele 1nstallatlons and other devices engaged in sea- bed
exploration and expioitatiqn; In the case of ships the normal rile has been
applied, and in the ease of . fixed 1nstallet;ons Jurisdiction has been exer01sed -
by the coastal State uﬁder whose authoritj-they:were installed._'Having regard,
hovever, to the possibility of establishing a.system_df international registration
or licensing,:or of direct expleitation by an international body, the question

of jurisdiction end centrol requires examihation.en a further ecele, in ofder to
set out the range of pessibilities.: { - o '

172, If a registration or licensing system Were to be adopted whereby activities
might be registered by, or licences granted to, States, shlps mlght operate under
the flag of the State which reglstered the activity or recelved the 11ceDCe.

In this case no change would be_requlred in the standard rule according to Which'
Vessels'while on the high sea.are subject, sete in exceptibnal circumstencés, |
to the exclusive jufisdiction of the flag State in respect of civil, eriminal

and administrative matters. The same rule might be applied also_to the
installations and other deviees used for the exploration and exploitation of
sea-bed resources in the particular areas concerned. In each instance, hOWever,
the content of national jurisdiction mlght need to reflect the fact that, under

the establlshlng instrument, the registration or. licensing authority might posslbly

68/ Article 6, Convention on the High Sees, provides:

"1. Ships shall sall under the flag -of one State only and, save in-
exceptional cases expressly provided for international treaties or in these
articles, ghall be subject to its exclusgive jurisdiction on the high seas.
" A ship may not change its flag during a voyage or while in a port of call,
save in the case of a real transfer of ownership or.change of registry.

€. A ship which sails under the flags of two or more States, using them
according to convenience, may not claim any of the nationalities in '
guestion with resPect to any other State, and may be assimilated to a Shlp

without nationality."
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be given power to make regulatlons concernlng sea- bed act1v1t1es (for example,
working practices and safety regulatlcnq) ot that 1nternatlonal agreements mlght
‘be concluded dealing with such matters. ' '
173. In the case where a State permltted act1v1t1es reglstered in 1ts name, or a
llcence granted to 1t to be utllnzed by a non—natlonal enterprlse which employed
a vessel or 1nstallatlon Operatlng under the flag of another State, dlfflcult '
guestions mlght arlse, in such c1rcumstances elther the normdl rule, whereby the
flag State has sole Jurlsdlctlon, mmght apply, or spec1al prov131on could be made
for a system of concurrent Jurlsdlctlon B

174, In the jevent that act1v1t1es mlght be reglstered by, or 11cences granted to,
entltles other than States, it would be necessary to dec1de Whether the normal
rule should apply, or some form of ' 1nternat10nal Jurlsdlctlon should be devised,
or whether some other solutlon should be adopted.

175. The p0551b111ty may also need to be con51dered of the 1nspect10n of Shlps
1nstallaclons and other dev1ces by an 1nternat:onal body in order to verlfy '
fulfllment of the condltlonu under whlch a ¢laim was reglstered or a licence
granbed. I such power were to be granted to an 1nternatlonal body the law of the
gea would need to be modlfled accordlngly. 80 far as the present law of the sea
is concerned reference may | be made to article 22 of ‘the Conventlcn on the ngh
Seas, whlch prov1des that, except Where acts of interference derive from powers
conferred by treaty, a warshlp which encounters a zorelgn merchant ship on the ‘
high seas is not Justlfled in boardlng her unless there is reasonable ground for
suspectlnw that the Shlp 1s engaged in plracy or.in the elave trade, or, though '
sh0w1ng a foxelgn flag or refu51ng to ghow its flag, 1s, in reality, ofthe same
natiomality as the warship. In these exceptional cases the warshlp may proceed to
verify the ship's right to fly its flag. Inspectlon of shlps, 1nstallat10ns '
and. other dev1ces, by an international body'would therefore: requlre the adoptlon
of express ureaty prov131ons to that effect ' ' ' T o

176. In the event that dlrect ez plorat:Lon and explo:Ltatlon act1v1t1es were:
undertaken by &n 1nternat10nal body, it is p0331ble that shlps, 1nstallatlons and
other dev1ces might be operated by the 1nternat10nal agency concerned. Reference
may be made in tnls conpexion to article 7 of the Conventlon on the ngh Sea

whlch refers to the guestion of ships employed on the offlclal qerv1ce of an .

e / L
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intergovernmental organization flying the flag of the organization. _The
possibility that ships might be operated by an international organization was .
‘referred to. during the_diseussidns.by the Interhational Law Commission when the

Law of the Sea Conventions were being prepéred.ég/ The question was raised

whether a maritime code would have to be prepared fo cover the situation or whether
the 1nternat10nal organlzatlon would apply the relevant 1aws of the State where

it registered the ship. The same choice would thus present itself in the event
that an international body were established to operate ships, installations and

other devices as part of the exploration and exp101tat10n of sea-bed resources.

' (c) Respect for existing uses of the high seas

177. It would appear Lo have been generally accéptéd during discussions in the

. General Assembly, in the First Committee, and in the Ad Hoc and present Committee,

‘that future exploration and exploitation of the resources of the sea-bed should -
be conducted in such a way"as to respeet the existing uses made of the Sea,
ineluding the exploitaﬁion of other marine resources. The concept that States
must pay reasonable regard to the rights of other Sﬁates With.respect to the use
of the high seas (whether for the same or different purposee).was-iheorporated

in article £ .of the Convention on the ngh Seas. After enumerating four of the
freedoms of the high seas - freedom of nav1gat10n, freedom of flshlng, freedom

"~ to 'lay submarine cables and pipelines and freedom to fly over the high seas - the
article declared that: "These freedoms, and others which are recognlzed by the
general pfinciples ef international law, shall be e: er01ch by all States with
reagonable regard to the interests of other States in the exercise of the freedom
of the high seas. w10/ Assuming this pr1nc1ple to be appllcable to activities
undertaken in order to. explore or exploit sea-bed reqources, ‘the question would

arise of determining its implications with respect to particular situations or

69/ References end further information are contained in seetion 3b (ii) of
The Fractice of the United Nations, the Specialized Agencies and the
International Atomic Energy Agency concerning their S8tatus, Privileges and
Immunities. Part Two: The Organizations (A/CN.L/L.118/Add.1l).

ZQ/ For a summary of con51deratlen of the eoncept of "reasonable regard” by the
International Law Comaission and at the 1958 Conference on the Law of the
Sea, sec A/AC.135/19/Add.1, paras. ¥2-kB. -

- .



A/AC,138/12/Add. 1
Fnglish
Page Ll

conflicts of interests. In this cdnnexien reference may be made to the Convention
on the Continental Shelf, which ¢ontaing various provisions concerning respect for

existing Uses of the high seas.zé/ ' In accordance with the continental:shelf

__/ Artlcles 3, b and 5 of the Conventlon on the Contlnental Shelf are ‘&s follows;

"Artlcle 3

The rights of the coastal State over the continental shelf do not affect '
the.legal status of the superjacent waters as high seas, or that of the
air space above those waters.

Article L4

Subject to its right to take reasonable measures for the exploration of
‘the continental shelf and the exploitéition of its patural resources, the
coastal State may not impede the laying or maintenance of submarlne
cables or pipelines on the continental shelf.

Article 5

l. .. The exploration of the continental shelf and the exp101tatlon of its
natural resources must not result in any unjustifiable interference with
navigation, fishing or the conservation of the living resources of the -
sea, nor result in any interference with fundamental oceanographic or
other sclentific research carrled out w1th the 1ntent10n of cpen

publication.

2. ¢ oubJect to the provisions of paragraphs 1 and & of this artlcle,'
the coastagl State is entitled to construct and msintain or operate on _
the continental shelf installations and other devices necessary for 1ts P
exploration and the exp101tat10n of its natural resourees, and to
establish safety zomes around such dinstallations and dev1ces and to take -
in those ZONES mEeaSUres Necessary for thelr protectlon.

3. The safety ZOnes referred to in paregraph 2 of this artlcle may
extend to a distance of 300 metres around the installations and other
devices which have been erected, measured .from each point of their outer. .
edge. Ships of all nationalities must respect these safeby zones.

4.  Such installations and devices, though under the jurisdiction of
the coastal State, do not possess the status of islands. They have no.
territorial sea of their own, and their presence does not affect the
delimitation of the territorial sea of the coastal State. :

5.  Due notice must be glven of  the constructlon of .any such .
installations, and permanent means for. giving warning of their presence
must be maintained.  Any 1nsta11at10ns whlch are ebandoned or dlsused

._ must be entirely remcved

(Foot—note T1 continued on follew1ng page)
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doctrine, the coastal State is given authority, witﬁin the limits laid down in the
articles concerned, to determine the conditions-undef_which installations and other :
devices may operate on thé.continenﬁal shelf, .their'location, and the establishment
of safety Zones around them; . the coastal State's obligations vis-a- vis other usels,
_as contained in those artlcles, are in respect of the legal gtatus. of the

~ superjacent waters and the air space above them, the laylng or malntenance of

2/

submarine cables or plpellnes and the proh1b1t$on of "any ungustlflable
interferenceﬁ with ﬁavigaﬁion (in particular as regards sea lanes), fishiﬁg,-the
conservation of the living resources of the sea, or with fundamental scientific
research carried out with +the ihtenfion of open publication., In its comﬁeﬁtary on
the future article 5, paragraph 1, of the Convention on the Continental Shelf, the

International Law Commission stressed that "what the article prohibits is not any .

n 75/

kind of interference, buﬁ only unjustifiable interference The commentary then

L/ (contlnued)

6. Neither the 1nstallat10ns or devices, nor the safety zones around
them, may be established where interference may be caused to the use of
recognized sea lanes essentlal to 1nternatlonal n@v1gat10n.-

7. The ceastal State is obliged o undertake, in the safety ZONes , all
appropriate measures for the protection of the living resources of Lhe
seg from harmful agents. : _ A

8. 'The consent of the ccastal State shall be obbtained in respect of any
research concerning the continental shelf and undertaken there.
Nevertheless, the coastal State shall not normally withhold its consent ’
if the request is submitted by a qualified institution with a view to
‘purely scientific research into the physical or biological characteristics -
of the continental shelf, subject to the proviso that the coastal State
shall have the right, if it so desires, Lo participate or to be
represented in the research and that 1n any event the results shall be

published.”

Ag regards submarine cables and pipelines, see also artlcles 26-29, Conventlon
on the High Seas.

.Yearbook of the International Law Comm1551on, 1956 vol., IT, Commentary on
_Artlcle Tl para, (l), p. 299,

S
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continged with the following general observations;_which.méy be of interest in the
present connexion: ' '

- "The marmer. and the significance of that qualification were the subject. of
prolonged discussion in the Commission. The progressive development of
international law, which takes place against the background of established
rules, must coften result in the medification of those rules by reference to
newv interests or needs. The extent of that modlflcatlon must be determined

by the relative importance of the needs and interests involved.... The case’
is clearly one of assessment of the reiative 1mportance of the interests

. involved."
178. If the exploration and exploitation of seafbed resources beyond the limits of
national jurisdiction are undertaken; it may be assumed that the_same_issués (and
perhaps others) will need to be considered, in order that the various uses of the
marine environment may be conducted as harmoniously as possibie. If ihﬁernational
machinery endowed Wiﬁh registration, licensing or operatiocnal fungtions were to be
esﬁablished, therefore, it would have to be decided whether, and if so to what
extent, power to regulate these matters should be given to the international'body
concerned. The constitutive instrument {or any special treaty concluded or
declaratlor acopted) mlght lay down uhe framework within Whlch States are to
respect each otherfs uses of the sea for dliferent purposes w1th the possibility
that the 1nternat10nal authority might be given a discretionary power to apply
these Drov131ons when exer0151no its functlons. Such discretionary authoritj-might
include power to make approprlate regulatrons or to recommend- varlous Dractlces to
States; the gventual arrangements might in fact consist of a complex d1v1510n of
responsibilities between the internatiopal body and individual States (or others)
engaged in expldratiog-and'exploitation, designed to ensure that reasonable regard
was paid to the interests of other States with'réspecﬁ to differént_QSes”bf the

high seas or its sea-bed.

(d8) Pollution

L{9. 1f international machinery with registration, licensing or operational
functions.were to'be established, such machinery might bé required to exercise any
powers granted to it (for example, with respect to the estéblishmept of operating
conditions or of internéﬁional norms of conduct) in such a way as to reduce so far

as possible the dangers—of polluticn-or-other harmful effects—caused—by the—
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exploratiqn:and exploitatioﬁ of the resources of the seambed beyond the limits of
natidnal jurisdiction. At the present timb'no reneral multilateral instrument 7
conbszns detailed provisions on this questlon, although it may be noted that the
Convention on the High Seas requires States to drav up regulations to prevent
pollation resulting from exploration and exploitation of the sea-hed and its

sub- soil.Th/ Under the Conventlon on ohe Continental Shelf coastal States are

obliged to undertake appropriste measures Tor the nLotectlon of 11v1n” marlne

resources from harmful arepus.YB/ An International Convention for the Prevention

of Pollution of the Sea by 01l was concluded undér

16/

the auspices of IMCO, which has
continued to give attention to the problem. - _ . '
180.. Tt may be recalled that in resolution 2467 B (XXTITI) of 21 December 1968, the
General'Assembly welcomed the adoption by Staﬁes cf appropriate safegusrds against
the déngers of pollubion and hazardous and haruful effects that might arise from

the exploration and exploitation 5f sea-bed resources, and recuested the Secretary-
General t©o submit a study on all aspects of the orotection of marine resources to

the General Assembly eand to the present Committee.

. _ .
2. The position of States which do not become parties o
an agreement establishing international machinery

161, This chapter deals chiefly with the effect, as régards third States, of the
conclusion of a tréaty providing Tor the establishmeht of international machinery
to perform functions relating to the exploration and ex xploitation of sea~bed
resources.‘ However, as noted earlier in the stu&y,77 international machinery

T4/ Article 2h. Article 25, paragraph 2, provides: _

' "2, All States shall co-operate with the competent international
organizations in taking measures for the prevention of pollution of the
seas or air space above, resulting from any activities with radio-active
materials or other harmiul agents.”

Zm/ Article 5, para, 7.
Ié/ UNTS, vol.'327j p. 4, as amended by the Conference of Conuxactlnb Govefnments,
 held at London, 4-11 April 1962 (UK, Cund. 1801).

77/ Section III E, 1, varas. 89-10% above.
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mizht also be created by means of non-treaty making edures, in partlculaf
through the usé of a General Assémbly resolutibn to set up a United Natlons.
subsidiary organ. BeforeICOnsidefing the effect ofltreaties for non-parties it is
therefore proposéd.to examine briefly the question of the effect of resolutions of
the General Assembly, - ' S
182, It should be noted at the outset, however, that the guestion of the effect,.
in legal termé of a treaty or of a résolution, i% not i@entical.with that of the
conditions which may need to be satisfied in order that the macnlnery may operate
effectively. Thus, as a number of speakers have emphasized, it would be 1mportant
for the successful performance of the functions of any médhinery presently
envisaged that the great majority of States, and indeead preferabiy all States,
ghould participate in its work, although that might not be a legal requirement for
the actual establishment of the machinery in quéstion. As a second prellmln&ry
comment it way be -pointed out that while this.chapter deals with the legal effect
of the means used to bring iptefﬁational machiﬁery into operation, the particular
means employed: might form only part of the.bve:-all drrangements. It might be
necessary in practice to lbok to several‘instrumeﬁts, for example, to a series of
resolutions, or to a General Assembly declaration of pasic principles coupled with
a_resolutioﬁ egtavlishing a United Nations subsidiary'organ, or to.d General
~ Assembly resclution and to a treaty concluded between certain States, or to several
treaties dealing with maritime activities, in order to discover the full scope of
the legal condiﬁions under which the machinery'is intended to operate, The
Tfoliowing discussion, therefore, is by-way of a preliminary examination in general
terms of the issues invelved, and does not purport to deal w1th every posszb7e )

combination of plocedures whereby lnternatlonal machlnery mlght be established and

1nternat10nal arranbemﬁn%s made relating to sea- bed act1v1t1es.

{a) General Assembly resolutions

16%. Under the Charter, a General Assembly %ubSldlary crgan might be eSudol1*ned
if the General Assembly considered this necessary for the performance'of it

functionszg/ and the pertinent resolution was adopted by the reguisite ma“ority;
p St

78/ Article 22, ' ) _ ' e
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In view.of the attention which the General Assembly has already given to the
subject of the development of sea-bed resources, it may be taken as accepted that
the General Assemb1y has LUHCGlOHS and reuponulﬂllltles relatlng to the development
of the mineral resources of the sea-bed. Provided, bherefore, the necessary
resolution was adopted a General Assembly subgidiary organ coulu De EQtabLluhE&

in order to perform agreed tasks relating to sea-bed resources. ihe resolution
would thus.have institutional eIfects within the Organization which, under the |
sySLem established by the Charter, waula be binding even on otates Members which o
abstained from, or even voted agalnst the resolution. o ' _

18k, As regards the questlon of the efféC" of a General Assembly resolution (or
pertions of a resolution) dlrected to the activities of States, the General |
Assembly has power only to adopi recommendations, If the .General Assenbly therefore
purported to do ﬁo more than that (e.g. if it were to recommend %o States Members
that they participate in a registra%ion or_licéﬁsing gystem), no problem about the
* binding force of the resolution would_afise; the resolution would not, in-its terms,
purport to iﬁpose aﬁy substantiVewébiigation, although States Members would be

under an obligation to consider it in good‘faith.' |

185, 1f, however, the resolution were to go beyond making & mere recommendation,
what would be its force? This matter is 8%ill controversial, buts 'thlere is support
for the view that a resoluxlon may be of lezal significance in the following ways,-'
amongst others, some of which might be relevant in the present context.

(i) A resolution may elther be declaratory, or contribute to the gfowth, of
customary international law, This might be the case if, as has been
guggested, the General Assembly were to adopt a declaration relating to.
the legal status of the éeawbed and the development of its resources, and
possibly to the operatlon of international machinery. Relevant factors
would be the language of the resclution or declar atlon,zg/ the wvote,
statements made in the elaboration of the text, and practice befofe and
after the adoption of fhe instrument; later practice will be relevanc -
.where'the'resolution o declaration.contributed to future cusﬁomary'iaw

rather than ueclarl Lhe eAlsﬁln law,

79/ See generally Use of the Terms: ”Declaratlon and "Recommendation” : memorandun
by the Office of Legal ALfElfS, E/CN. M/L 610. ' :

. S O e e e - i
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(i) A State, by its unilateral acts, HBy scceph aé.aﬁ obligation rﬁlés statad
in a resolution. _ ' ' o A )

{iii) Finally, the resolubion mav 1n fact 1ncorporate, or-in part eAecuuc, an

agreument be+ween a group of States. .Thls uould he' uhe case if &
United Nations sub81d1a”y orﬂan were to be establlsheo to pexlorm'
functlons 1aid down in & treaty. ' '
186. Accordingly, & resolution or a declara+1on adopted by *he General=ASSembly A
could, in the circumsitances 1ndlcated, give rise co, or be ev1dence of, specific

legal rlghts and obllgatlons pDSSEQSed by States.

(b) Treaties and third States
187. There appears,to.be'almpst_universal agreement #hﬁt.in principle a treaty
creates neither obligations nor rights for a State which is not a party to the
instrument, unlesé that State gives its consent. This rule is 6erived from the

Roman law maxim.pacta tertiis nec nocent nee prosunb - agreements n81ther 1mpose '

obligations nor confer rights upon th1rd parules. In 1nternat10nal 1aw,_the _
application of the 'rule does not rest 51mply on this general,concept of the law of
contract, but on the sovereignty, 1ndependence and .equality of States. There.ls
abundant evidence of the recognition of the rule in State practice and in the '
decisions of internaticnal tribunals, as well as in the wrltln gs of JUTlStS.——/
188. The Vienna Convention on the Law of. Tieaties contalns in part II, section h

entitled "Treaties and Third States", the arvicles reproduced below:
"Article 3l

'General rule regarding third States

A treaty does not create either obllvatlons or rlghts for a thlrd State
without its consent. :

§9/ References and appropriate quotations are to be found in the Intérnational
Law Commissicn's commentary on its articles 30 to 34 which, without substantial
amendment, became articles 34 to 38 of the Vienna Conventlon on the Law of '
Treaties. Reports of the International law Commission on the second part
of its Seventeenth Session and on its Highteenth Session, General Assembly
Official Records, Twenty-first Session, Supplement No. 9 (A/6309/Rev l), p. 56.
'(Hereinafter referred to as. ”1966 ILC Report“ ) o

s .. et e e I _f7:i;¢
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Article 5;

Treaties providing for obllgaclons for thlrd Statﬁs

An-obligation arises for a_third State from a provision of a treaty if
the parties to the treaty intend the nrovision to be the means of establishing
the obligation and the third State expressly accepts that ohligation in |
writing. S ' o :

Article %6

. Treaties oroviding for rights for third Stabtes

1. A right arises for a third State from a provision of a treaty if the
parties to the treaty intend the provision to accord that right either to the -
thiré State, or to a group of States to which it belongs, or to all States,
and the third State assents thersetoe. Its assent shall be presumed so long as
the contrary is not indicated, unless the treaty otherwise provides.

2. A State exerclsing a right in accordance with paragraph 1 shall comply
with the conditions for its exercise provided for in the treaty or established
in conformity with the treaty.

Article 37

Revocatlon or modlflcatlon of obllgatlons or rlchts
of third States . : .

1. When én obligation has arisen for a third State in conformity with
artiecle. 5, the obllgatlon may be revoked or modifiled-only with the consent
of the parties to the treaty and of the third State, unless it 15 established

that’ they had otherwise agreed,

2. When a right has arisen for a third State in conformity with article 36,
the right may not be revoked or modified by the parties if it is established
that the right was intended not to be revocable or subject to modification
W1thout the consent cof the thlrd State.

Article 38

Rules in a treaty becoming bvinding on third States
through international custom -

'Nothing in articles 3L %o 37 prec1udes.a rule set forth in a treaty'from
becomlng binding upon & third State as a customary rule of 1nternaulonal law,

'-'recognlzed as such.’ "

[evn
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189, The Vienna (onvention on the Law of reatlps isg not vet 1n force, Having
regard, however, to the fact that the articles. quoted above were adopted by

ovefwhelmlng ma.jorities, both in the Commlbtee of the Whole and at plenary meetings

of the Conference, and did not_lnvolve major departure from che'uehts prepared by
the Internaticnal Law Commissién, which were based on existing law, it.isfpropqéed
to treat these articles as the most authoritative.statemenf available of the
present law on the subject. The position under those ariicles mdy be summarized
as Tollows, The general rule is that a"treaty does noft ereate obligations or .
+hird State without its consent.. In the caée of'obligatipns, however,

rights for a
so intend and the third State accepts in writing,

an obligation may arise if parties
so constituting, in éffect; a second or collé%eral=agreem§nt between the parties
and the third State, In the case of rights, a third State may assent to acquire a
right under a treaty if the parties intend to accord that right to the particular
State in gquestion, or to a groﬁp of States.to ﬁhich-it belongs,ror to ali States;
provided, however, the State concerned accepts the conditions imposed by the treaty;.
Obligations, once fhey have arisen, may be revoked or modified if the parties or
“the third 5tate 50 consent unless it had been ctherwise aoreed rights may not be
revoked or modlfled bJ the parties if it is estdbllshed that the third State's
congent is necessary. Finally, a rule contalned_ln a treaty may becomé binding on
a . third State as & customary rule bf‘interﬁational law. In thié case, however,'the
Source of the obligétidn, for the third State at least, is the customary rule and
not the treas ﬁ. ' ‘ _ | |

190, Thls last prov1513n mlght 1n fact become relevant if a treaty were to be
concluded relating tc sea-hed act¢v1t1es and the operation of international
ma.chinery. As noted in the previous chapter, the representatlves of Membet States
have. expressed different views as to the legal principles and ruies presently‘
applicable to sea-bed activities. Hav1n reaard to this fagt and the relatlvely
novel nature of the 'ubjeét matter, it woulo aopear dlfflcult to adoot a
multilateral treaty which was merely declaratory of e;zstlnc ob11gatlons under
customary lavw; morecver even if the treaty purported to be in part deCLarato¢y of
existing law, the degree of specific regulation which the treaty might be'expectea
ﬁo introdnce would in itself constitute a éhange in the iaw‘ A treaty relating to

sea~bed activities and the cperation of appropriate machinery might thus be regarded
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&8 falling in the category of: general daw - making treaties, cbmpar&ble to ﬁreaties
dealing with the hlgh seas or with outer space.ﬁlj In the words of the
Interpational Law Commission's former Spe01al Rappcrteur on the law of treatles,
:the rules conta1neﬁ in such treaties ° "may come to be regarded as general rules of:
international law either Lhrough the number of acce551ons* or through general '
" acceptance as custom” . §—/ ' .

181, Apart from the guestion of the exbent to which a8 treaty relating to sea- bed
activities mlght.be.aeclaratory of existing customary law or he of & norm—creatlng
character, the pesaibility of'argumenﬁs béséd on the creation by tre&ty.of a
so-called ' obgectlve réginme", that is, of a set of obligations and rights valid
erga omnes, wmay also be noted. The examples usually given of objective reglmes are
of treaties pfoviding for the neuzrallzatlon of certain areas or for freedom of .
navigation through international rivers or.waterways, but reference way also be

made to the effect of instruments, such as the United Nations Charter, which may

¥* As in the case of the Kelloge- Brland Pact and the Nuclpar Test- Ban Tieaty
(foot-note in original).

@;{- Sir Humphrey Waldock, the -International Law Commission's Special Rapporteur . .
on the law of treaties, referred to the Geneva Conventions on the High Seas
and on Fishing and Conservation of the Living Resources of the High Seas, and
the Nuclear Test-Ban Trealy, as examples of general law-making treaties. It
may be recalled that the preamble to the Conwention on the High Seas refers to
the desire of the States Parties "to codify the rules of internatiocmal law .
relating to the high seas". Yearbook of the International Law Commission,
1964, vol. II, third report on. the Law of Treaties, article 65, commentary ,

. para. (19). o _ _ .

82/ Third report on the Law of 'Tréa‘ties, idem, The circumstances in which a rule
contained in a treaty may become binding on non-parties as "a customary rule
‘of international law, recognized as 'such” in the words of article 38 of the
Vienne Convention, are extremely difficult to define. It may be noted that
in the North Sea Conbinental Shelf Cases the International Court of Justice .
stressed that the formation of a new rule of customary intermatlional law, .
through the passage of a rule from a tleaty into the general corpus of
international law, sc.as %o become binding on third States, is a result which
is "not likely to be regarded as having been attained”. I.C.J. Reports 1969,

p. 43,

S A
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confer rights or impose obligationS:on'third-Staﬁesgﬁé/ In the event that an
agreement were to be concluded reléfiﬁg to the development of sed- bed rescurces:
and the establlshment of "international machlnery, it might concelvably be argued
therefore that the treaty had created a régime Whlch was to be . observed by all
States, whether or not formally parties. The Welght which mlght:be attached to'
such an argument would depend on variocus considerations; the brobability, hoWever,"
that the treaty would fall within the category of general léwfmaking:ﬁreatiés,_and_
the fact that the'ares_eoncerned_was'in any case one not subject to théléxcluéive
jurisdiction of any St&te,ﬁﬁ/-would tend 0 suggest that the argument mizht be
difficult to sustain, ‘even if an international orgaﬁizafion'wds éstablished with
functions relating to sea-bed activities and'enjoyihg objective.légal bersonality.
Nevertheless, having-regard to the possibility that ﬁhe arguhent might bhe raised;
the position adopted by the Inbernational Law Commissien with respect'to'ebjeétive
régimes may be hpted. Sir Humphrey Waldock, the Commission's Special Rapporteur
on the Law of Treaties, originally.proposed that an article dealing With the
establishment By treaﬁy of objective régimes,.should be included in the Commission‘s

draft provisions, In his commentary on the proposed article the Special_Rapporteur
. : . - . v '. ) : S . o .

__/ For example under. Article 2, para. 6 of the Charter. It may also be noted
that, in ite .opinion.in the .case of Reparatlon for Injuries suffered. in the
Service of the United Natioms, the International Court of Justice, having.
found that the United Nations possesses international personality, expressly.
held that this personality was of an ObJeClee character not 11m1ted to the
parties. to the Charter. .It said: . . . o

'"Flfty States,: representlnb the vast maJorlty of the members of the
international communlty, nad the power, in conformity with international
law, to bring into being an entity possessing objective intermational
personallty and not. merely personality recognized by them alone,
together with capacity to brlng international claime."  I.C.J. Reports,
l9h9 p. 185. : :

8/ In his discussion of obJeCtlve régimes the Spec1al Rapporteur on the Law of
Treaties dlstlngdlshed law-making treaties concerned with general =
international law or with areas not subject to the exclusive Jurlsdlctlon of.
any State, on the ground that any ob]ectlve régimes that may result from such
treaties may be regarded as deriving their force more from ~ustom than from
the treauy, the Special Rapporteur drew '@ comparison with nther ‘cases, fob
example, treaties relating to particular regiocns and in which the State or
States having territcorial competence participate. Third report on the Law

of Treaties, ibid., paras. (18)-{19).

S — e s - | i
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_expressed_the.view that.the gquestion of the possible objective effect of treaties
creating internetiohal organizations should be'emitted from the afticles conSidered
by the Commission, and left ©o be dealt w1th as part of the law relatlng to |
1nternat10nel organlzatlons ——/ The Commleelon eventinally e901ded however, not

%o include a provision dealing specifically w1th obgectlve héﬂlmes,_but to reg ulate
the matter through the artlcles which subsequently became articles 3k to 38 of the
Vienna Convention. The Comm1531oprd1d not specify Whether, in so doing, it was
intending,to.include the possible objecti&e effect of treaties creatiﬁg J
international organizations, or whether it was continuing to follcw_the Special
Rapporteuris sqggestien that the point be set aside, :The Commission 4id, however,
out forward an article whicﬁ provided that the provisiens of'the'Convention should
be applicable to the constituent instrument.of intefnational'orgenizations. The -
article, which became article 5 of the Vienna-Coﬁvention, reads as follows:

"The present Convention apelles to any treaty which is the constituent

instrument of an international organization and to any treaty adopted within
an 1nternat10nal organization without prejudice to any relevant ;ules of the

organlzatlon.

.Sinee 1t is clear that the Commission did intend, in its arEicles dealing with
third States, to provide for the possibility that arguments might be raised as to
the creation of objective régimes, it is.suggeeﬁed that, at least ek-facie; the
relevant prov131ons were intended to cover the p0531ble obJectlve effects of a
treaty establishing an internaticnal organization also.§§/ |

192. The discussion by the Commission as to whether treaties creating objective

régimes should be dealt with as a special case is summarized in its report as

follows:

85/ Third report on the Law of Treaties, ibid., para. (20).

86/ An additiomal reason for following in the present instance the reasoning and
method adopted in the Vienna Convention is that the law- maklng character of
a treaty dealing with sea-bed activities is likely to weaken the force of
arguments based on the "objective" nature of any machinery established
relating to those activities, sc as to make it improbable that the approach
followed. by the International Court in the Reparation for Injuries Opinion
(01ted in note 8% above) would be preferred to that contairded in the

Vlenna Conventlon.
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"Some members of the Commission favoured this course, expressing the view
that the concept of treaties creating objective régimes existed in e
international law and merited special treatment in the draft articles. In
their view, freaties which fall within this concept are treaties for the
neutralization or- -demilitarization of particular territories or areas, and
treaties providing for freedom of ngvigation in internmational rivers or
maritime waterways; and they cited the Anmtarctic Treaty as a recent example
of such a treaty. -Other members; however, while recogaizing that in certain.
cases treaty rizhis and obligation may come to be valid erga omnes, did not
regard these cases as regulting from any specizl concept or 1nst1tutlon of
the law of treaties. They considered that these cases resulted either from.
.the application of. the principle in article 32 (the subseguent article 36} or
from the gralfting of an international custom upon a treaty under the process’
which is .the subject of the regervation in the present article (the subsequent
article 38). Since to lay down a. rule recognizing the possibility of the
creation of objective régimes directly by treaty might be unlilkely to meet
with general acceptance, the Commission decided to leave this question aside
in drafting the present articles on the law of treaties. It considered that -
the provision in article 32, regarding treaties intended to create rights in
Tavour of States generally, together with the process mentioned in the present
article, furnish a legal basis for the establishment of treaty obligations
and rights valid erga omneg, which goes as far as is at present poSSible.
Accordingly, it decided not to propose any soecial provigion on treatles
 creating so-~called objective régimes.” 87/ .

192, The Commission's approach was restated ‘at the United Nations Conference on the
Law of Treaties by the Special Rapporteur om thé Law of Treaties (who participated’
as an Exper{'cdnSultant), who émphaéized the'spéciél importance the Commission had
attached to the future article 36, paragraph:1 when 1t had decided not to include
a provision dealing with objective régimes.SB' He also stressed that the future
articles 35, 35 and 37 must be read together and that article 36 assumed the
ulmultaneous operatlcn of article 35. The United Nations Conference, by its
adoption of the articles quoted, endorsed the position taken by the International
Law.Commission; The status of a third State vis-anvis'aﬁ agreement whigh} it_might
be argued established an objective régime; including the establishment of '
intefnational machinery, in regpect of sea-bed“aétivities, would therefore continue .

%o be determined by the arbicles of the Vienna Convention previcusly cited,

87/ 1966 I1C reportT article 34, commentary, para. (&)
__/ Official Records, United Nations Conference on the Law of Treaties, Flrst
Session, 35th meeting Commlttee of the Whole, para. 55.. ;
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195. In-conclusion it may.be said that, in the event that a State declined {o
becoﬁe a party te & treaty establishiﬁg interpational machinery relating vo the
exploraﬁion and xploitation of sea-bed resources, it would not acguire any
'obligations or rights under the instrument. Thus, if & registration or licensing
éystem.wére to be instituted, the Stete inIQuestion could aot be chliged, nor
présumably would it attempt, Lo rezister its activitiés or to abply for a licence
iﬁ respect of them, nor would those activities receive such internaticnal
recognition as use of the'registration or licensing machinery might afford.
Provision could, howevérJ be mace to allow all States to recelve rights under the-:
treaty; the actual exercise of rights by a non-party would, under the Vienna 1
Convention, require acceptance of any conditicns and obligations laid down in ‘the

azreement. Assuming that the State in question did not accept any rights or

obligaticns under the treaty, its activities_would be based on existing custémary
and conventicnal law {to the extent to which thé State might be a party to obther
agreements), unless and until a customary rule of international law emerged,
possibly derived from the treaty, as envisaged in article 38 of the Vienna

Convention.. -
. s
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