UNITED -NATION.'S.'
'GENERAL
ASSEMBLY

~Distr.
GENERAL

A/aC.138/18
23 August 1959

ORIGINAL: ENGLISH

COMMITTEE ON THE PEACEFUL USES OF THE
SEA-BED AND THE OCEAN FLOOR BEYOHND
THE LIMITS OF NATIONAL JURISDICTION

s

REPORT OF THE LEGAL SUB-COMMITTEE

(covering its March and August séssions)

%3 At dits first meeting, held on 6 February 1969, the Committee on the
Peaceful Uses of the Sea-Bed and the Ocean Floor bheyond the Limits of Natlonal
Juriédiction decided to establish a Legal Sub-Committee and a Technical and
Economic Sub-Committeé, both as_sub—commiﬁteeé of ﬁhe whole.

2. Also at its first meeting the Committee elected the following officers of
/

the Legal Sub-Committee: : : . _
Chairman Ambassador Reynaldo Galindd Pohl (E1 Salvador)
Vice-Chairman Mr. Alexander Yankov (Bulgaria)
Rapporteur Mr. Halim Badawi (United Arab Republic)

3. At its fourth meeting, held on 10 March 1969, the Committee approved the
proposal on organization of work (A/AC.133/3) submitted by the Chairman. The

followihg'items were accordingly assigned to the Legal Sub-Committee:

"(1) oOperative paragraph 2 (a) of resolution 2467 A (XXITI) - To study
the elaboration of legal principles and norms which would promocte
international co-operation in the exploration and use of the sea-
bed and the ocean floor, and subsoil thereof, beyond the limits
of national jurisdiction and ensure the exploitation of their
regsources for the benefit of mankind, having regard to the economic
and other requirements which such a regime should satisfy in order
to meet the interests of humanity as a whole,

"(ii) Legal implication of:

(a) all other questions mentioned in the terms of reference of the
Committee as contained im resolution 2467 A (XATIT); and
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(b) the reports Submltted by the Secretary -General DurSuant to
- resclutions 2&67 B, C, and D (XXIIT) and 2414 (XXIII)"-

It was agreed that-the Sub- Commlttees would be free to determine thelr order of
“business. It was also agreed to reguest each Sub Committee to prepare and - adopt
its report, containing its recommendations, for submission to the main Committee.
L, At its first meeting, held on 12 March 1969 the Legal Sub Committee adopted
the agenda for the SESSIOH (a/ac.138/sC.1/2). '
5. On the basis of a note by the Chairman (A/AC. 158/80 1/1) and proposals
submitted by various delegatlons, the Sub Commlttee adopted at its third meeting'
on 1k March 1969 the following programme of work (a/aC.138/8C. 1/5) '
"Operative paragraph 2 (a) of resolutlon 267 A (XXIII) - 'To study
the elaboration of legal principles and norms which would promote
-international co-operation in the exploration and use of the sea-bed and
the ocean floor, and subsoil thereof, beyond the limits -of national
jurisdiction and ensure the exp101tatlon of their resources for the benefit

of mankind, having regard to the economic and other reguirements which such'
a vegime should satisfy in order to meet the interests of humanity as a whole.'

"A, To study in the context of appropriate provisions of resolution
2467 A (XXIII) the elaboration of legal principles relating to:

(1) legal status;

(2) applicebility of 1nternatlonal law, 1nclud1ng the United
Nations Charter;

(3) reservation exclusively for peaceful purposes;

(L) use of the resources for the benefit of mankind as a whole,
irrespective of the geographical location of States, taking
into account the spec1al 1nterests and needs of developlng
countries;

(5) freedom of scientific research and exploration;

(6) reasonable regard to the interests of other States in
their exercise of the freedoms of the high seas;

(7) question of pollution and other hazards, and obligations
andg liability of States 1nvolved in the exploratlon use

and explOLtatlon

(8) other Quéstions;

(9) synthesis.

"y . TNorms u
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6.3 In adoptlng its programme of work, the Sub Commlttee reguested the Chalrman
to draw up a statement contalnlng the understandlng reached by the’ Sub-Commlttee
with respect to the 1nclu51on in the programme of work of certaln addltlonal

items. - At the tenth meetlng the Chalrman read out the statement requested of

him, which was. as follows

"During the. discussion of the programme of work, on the basis of
document A/AC.138/SC.1/1, some delegations proposed that references
to certaln subgects should be added to the programme. -

"At.its”third meeting the Sub-Committee requested that I should,
‘after appropriate consultations, make a statement concerning those
subjects which had not been specifically mentioned in the programme.

"Having carried out the appropriate consultations, T am in a
position to state the consensus of the Sub-Committee as follows:: _
subjects mentioned in the report of the Ad Hoc Committee and matters:
which appear in.the draft resolutions which were submitted to the First

Committee and which were passed on to the Sea-Bed Committee as background
material may be discussed by any delegations wishing to do so, and the
Sub-Committee w1ll give them due consideration.

“The programme, with its lelSlon by subjects, is not restrictive
in nature, does not interpret General Assembly resolution 2467 A (XXIII)
and makes no prejudgement concerning the positions delegations may adopt
on guestions of substance.

_ “With the consent of the Sub-Committee, I shall request the -
‘Secretariat and the Rapporteur to include thlS statement in the summary
‘record of today 8 meetlng and in the report of the Bub- Commlttee,

respectlvely.
7. As requested by the Chairman of the main Committee, the.Legal_Sub-Committee
gave consideration to General Assembly resolutions 2478 (XXIII) and 2092 (¥XIT)
which required the Committee to consider dispensing with summary records. 1In
view of the ‘delicate nature of its work and the heavy responsibilities which it
entailed for the delegations concerned, the Sub-Committee decided nct to dispense
with summary records. | | | '
8. Following consultatiens with the Chairmen of the main Coﬁmittee, the
Sub-Committee at its -eleventh meeting decided to present & single report o the

Committee; covefihg the results of its deliberations during its March and -August
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9. In the debates during the March sess10n reference was made to the draft -
‘resolutions and amendments subﬂutted to the Ad Hoc Committee to Study the Peaceful k
Uses of the Sea-Bed and the QOcean Floor or to the First Committee at the twenty— '
“third sess10n of the General Assembly The ‘text of the draft resolutions and |
: amendments were contaiued in the annex to a Working paper prepared by the
'Secretariat entitled "Proposals and views relating to the adoption of principles"
.(A/AC-138/7) A draft resolution suggested by the delegation of Malta (A/AC. l§8/ll)
wag also referred to in the debates. : : '

10. The Legal Sub~Committee met between 12 and 26 March 1969 at United Nations
'Headquarters,in New York. It held eleven meetings,-it met again between 11 and -

28 August 1969 during which period it held eighteen additional meetings

.ll, ‘At the close of the March session some delegations felt that a very important
feature of the debate had been the Widespread support for ah early statement of
“basic princ1ples. It was however emphaSized that such a declaration should be a _
comprehens1ve and well- balanced ohe, taking into con31derat10n the position of all
members . The view was expressed that since the differences between the proposed
principles were not so great, efforts to reach agreement should continue. For

this purpose, it was suggested that the proponents of each set of prinCiples

should establish g WOrking group beforé the summer session of the Committee and .
try to arrive at an agreed formulation of basie prinCiples, the consultatlons
'_could take place under the direction of the Chairman of the Sub Committee The
main Committee agreed at 1ts_s1xth meeting, held_on 28 March 1969, that the '
Chairman of the Legal Sub-Committee would hold informal consultations with
delegations with a view to reaching agreement on-legal principles before the
session scheduled for August _ Such consultations took. place during the months

of’ June and'Jply; In the absence of the Sub- Committee 5 Chairman and Vice- Chairman,f
 Mr. Felipe Vega Gomez of the Missgion of E1 Salvador,and later Mr. Dimitar T, Kostov
of the Mission'of_Bulgaria presided over the consultation meetings. An informal |
drafting group consisting of the representatives of Brazil .India Libya, Norway,
the Union of Sov1et Bocialist Republics and the United States of America held
-~several meetings to consider the formulations proposed on all items of” the
programme of work adopted on lh March l969 It produced a.paper entitled "Report

of the Informal Drafting Group on the Formulations proposed under the Erogranmg;___;_”_'

of Work (A/AC lBB/SC 1/5)" document A/Acnl58/805l/h,:Which“is-anneked to this

report
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12. At its twelfth meéting,.commencing the August sessioh; the Sub—committee.

adopted the agenda for the session (A/AC. 158/SC 1/5). At the same meeting it

also adopted the following programme of work (a/ac.138 /sc. l/E ) which had been

suggested by the acting Chalrman Mr. A. Yankov ' '
1. Consideration of the Report of the Informal Draftlng Group on the

formulations proposed under the programue of work (A/AC 138/s¢.1/3)",
mmmmntAﬂWJEBBClﬂL

2, ConSLderatlon of the legal aspects of the report submitted by the
Secretary-General pursuant to resolution 2467 ¢ (XXIII) regarding
international machinery (A/AC. 138/12 and Add.1) :

3. Consideratlon of the legal aspects of a long-term and expanded
' programme of oceanic exploration and research (note by the
Secretary-General, document A/AC.138/14 and Corr.l)

%. Consideration of the report of the Legal Sub-Committee to the
Committee for the 1969 period of its Work.

15. The Sub~Committee, having approved its programme of work, agreed that the
report of the Informal Drafting Group would constitute the basis for the
discussion concerning the formulation of principles. _
14. The subjects discussed by the Sub—Committee'at both sesgions will be dealt
with in the next paragraphs of this ‘report under the relevant itemg. of the
report of the Informal Drafting Group 51nce, with the exceptlon of the 1ntroductory
part of the programme of work of the March se551on (operatlve paragraph 2 (a) of
resolution 2467 A (XXIIL)),all items dealt with therecin coincide with the nine

items of the programme of work for the March session.

Operative paragraph 2 {a) of resolution 2467 A (XXIIT) - "To study the
elaboration of legal principles and the normg which would promote
international co-operation in the exploration and use of the sea-bed
and the ocean floor, and subsoil thereof, beyond the limits of national
Jurisdiction and ensure the exploitation of their resources for the
benefit of mankind, having regard to the economic and other requiréments
which such a régime ghould satisfy in order to meet the interests of

humanity as a whole."

15. Some delegations felt that at that stage of'the'sob-COmmittee's work only
basic prinoiples should be considered as they would serve as a foundation for a

more substantial structure to be elaborahed uédn later; initially, only thQSd
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“basic principles_which give rise to lesser_difficﬁlties might be drafted. It was
suggested that-tﬁe §rincipies should be few, broed'and_flekible as the Committee
was dealing with an area not:yet comprehensively reguleted, and ﬁhichISOme '
considered undefined: the possible uses of.which could not yet be foreseen":On-
the other hand it wWas, stressed pr1nc1ples should be comprehensive and well- '
balanced ‘in order to’ embody the asplratlons of all members of the 1nternatlonal
communlty and avoid amblgultles which would later give rise to confllcts _ Tt
was underitined that clarlty ehould not be sacrlflced to brevity. It was geherelly
recognized that in any case, in the elaboratlon of principles partlcular :
‘consideration should be given to the spe01al needs and 1ntereets of developlng
countries, o ' ' _

16. The view was expressed that from a practical viewpoint it was recessary

that the adoption of principles by the Generel Assembly'should have unanimoue
support or at least the support of a substantiai mejority, including that of the
principal meritime Powers aﬁd'of States having'speciel.maritime interests'_'A'
view was expressed that the declaratlon to be adopted by the General Assembly in
the exercise of its powers under Artlcle 15, paragraph 1.a of the Charter, wouldi
possess binding force. Some delegations opposed this view. It Was_also 
suggested that some or all. of:the principles to be conteined in the General
Assembly decleretion or recommendetion should be eventualiy given form in eh
internetional convention.. . | '

17. It was also pointed out that it would'be unwise to send a statement'of-
principles to the General”Assembiy before the real and legitimate differences

of opinion still ex1st1ng were duly overcome as such statement should be one
which gives satisfaction to all natlons _ '

18.- One of the suggestions that were made was that the same procedure followed
with respect to outer space. might be followed by the Sub Conmitiee: a llmlted .
nuzber of basic: prlnclples could at an early date be recommended for adoptlon by
the General Assembly, while awaltlng agreement on a fuller declaratlon of .
principles which would eventually prov1de the ba31s for an 1nternetlonal treaty '
_or treatiee. On the. other hand, itzwas suggested that it was desirable to have '
& meaningful end comprehensive declaration. It was also suggested ‘that oncé an _j
agreement on principles has been reached elaboration of such principles. 1nto S

prec1se legal rules shall proceed w1thout delay

Lol . B / —
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A. . To study in the context _of appro@riate provisions of resolution
2467 A (XXIII) the elaboration of legal principles relating to:

(1) Legal status

(a} General discussion

19. According to meny delegatii-onq both concepts‘of res nullius and reg communis

were of little practlcal value for the determination.cf the 1egal statis of the
area of the sea~bed and ocean floor beyond the limits of natlonal Jurlsdlctlon._
It was also pointed out that the occupation and national lake theories were
legally untenable and polifiCally unacceptable. “ ' }

20. Tt was suggested that the notion of the "common heritage of manking" would
provide the baSis for specific priﬁciples concerning the area;.accordingly_all the
.rules and principles for activities in bhe sea-bed should be based on fhat notion.
Its elements and consequences were: the notion of trust and trusteeé;
indivisibility of the heritage; the regulation of the use of that heritage by the
international community and the most'appropriate equitable application of benefits
obtained from the exploration, use and exploitation.of this area to the developing

countries; freedom of access and use by all interested; and the principle of
’ .

peaceful use.
21l. The same view held that the concept of "common heritage of mankind" implies

an international machinery for ‘the regulation and management of the sea-bed and
ocean. floor beyond the limits of national Jurisdiction on behalf of the-
international community} A suggestion was put forward that, for purposes of
exploration and exploitation, the area (of the sea-bed and ccean floor beyond
national Jurlsdlctlon) be deemed to have been vested in the United Nations for
the benefit of mankind as a whole '

22. Certain delegatlons expressed the view that the new legsl order should.be
governed by the "good of mahkind" or "the common interest of mankind”, thege
phrases being preferred to the word "heritageﬁ which might give rise to
difficulties in the formulation of legal norms . |

23. On the other'hand, some delegations stated.tbat the concept of " eommon
heritage of manking" was contrary to existing norms and principles of ihternational_
law. It was also stated that it was deveoid of legal.content and that iﬁs
digcussicn was not praefically ugeful. Anofher view was that it was also open to

various interpretations and that it cannot be understcod until 1ts 1mpllcat10ns ~

were- spelled Dut"iﬁuﬁ’if"was also pointed ‘out that before thelr adoptlon all 1egal

cancepts are devold_of legal content and that therefore that argument:was ;rre}evant
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2k, -Some_delegatiqns'eonsidered:that a_praetiCal solutioh'based.Oh'international
_laﬁ would be provided by the brovisions“of the Convention on the High-Seas_=
according %o which the high seas were open to all nations on equal ‘terms and no -
State could valldly purport to subgect any part of them to’ its sovere1gnty
25, Reference was also made to the prlnclple that "no State may claim or exereise.
soverelgn rlghts over any part of thls area, and no part of 1t is subJect to
national approprlatlon by claim of soverelgnty, by use or by occupatlon or by any ‘-
other means ThlS ~principle was recognlzed in the Antarctlca and Outer Space '
treatles in regard to their respectave fields and accordlng to existing rules of
international law would not breclude any natlon from explorlng or exploltlng these
areas. Therefore, it was contended, there shauld similarly'be a clear distinction.
between non-approprlatlon of the sea-bed on the one hand and ex9101tat10n or use
of it on the other. _ ' _
26. It was however 901nted out that acceptance of the non- apprqprlatlon pr1n01ple..
would ‘be of no practlcal value if it were llnked with an unquallfled concept of
freedom of explpratlon and exploitation, since it would only benefit the very few
countries whicb.have the capabiiity of exploiting the sea—bed resources, without
due compensafion te'the international.communiﬁy as e whole and the developing
_ countries in particular. | o
27. The view was expressed that pendlng the establlshment of an 1nternatlonal .
“régime the exploratlon and exploltatlon of the resources could be contlnued without

being accompanled by any claim of natlonal soverelgnty over. that area.. This view

: Was contested

(v) Con81derat10n of the report of the Informal Draftlng Group

28. The Sub- Commlttee examined each of the eight elements llsted under the item
and the respective explanatlons 1ncluded in the report Some delegations. held ihe
view that only general principles ghould be incliuded 1n a draft declaration:
corollarles or " detailed formulations 1nev1tably gave rlse to divergencies and

| 'lmpeded obtalnlng the necessary support for a draft declaratlon. However it was
pointed out: that 8 more comprehen31ve declaration was needed in order to safeguard
the interest of manklnd. Other delegations cpnsldered mest of_the_elements llsted_

" as necessar&'bo deliheate tbe legalbstatus_ef the-sea~bed} -
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29. ‘With regard to the concept of " common heritage of mankind" arguments for or
against 1t were.reiterated | It'was said that this expression lacked legal content
Was-imprecise and being novel could not be 1nterpreted on any generally. accepted
basig. It was argued on the other hand that once it had been enshrlned ina
declaratlon the concept would have unlversal valldlty as had been the case with

the s1mllar expres31on "orovince of all manking™ used in the outer space treaty.

It was argued as regards the expre531on "province of all mankind” in the outer
space treaty that it does not refer to outer space or the moon but to the
exploration and use of outer space and the moon. Furthermore, new technology.

and problems reguired the developﬁent of new concepts. It was further argued

that that conceptrwas the besis on_which'a forﬁulation of a decleretioh of
principles shocld be eleborated. It was suggested that the concept that the

area belongs to humanity as a thie is the basis for the prohibition of the
exercise or-claim of govereignty and of all forms of_appropriation. Some
delegations doubted Whether a general concept was reguired or.desireble.et that
stage of the Sub—Comeittee’s'deliberations since the particuler features of the
régime for the ‘area would have firat to be Welghed and agreed upon; such process of
analysis and agreement logically preceded the question whether there is any general
concept by which all the aspects of the legal status of the erea may be summarized.
30. It was proposed that the concept of "common heritage of mankind" should be
mentioned in the operetlve part of the declaration. Some delegetions_felt that

the concept mlght be accepted as a synthesis of the perticular principles agreed
upon.: It was also suggested that the concept could be included in the preambular
part of a draft declaration of prlnc1ples.

21. Elements (1i), (iii), (1v) and (v) were dealt w1th together since they were
closely interrelated. While the principle of non-approprlatlon and the_prohlbltlon
of the eXérciSe of sovereignty over the area were found generelly acceptable, some
delegatlons expressed the view that this aceceptance would be conditional upon the
general agreement on a declaratlon of principles. ' Certain doubts were_expressed on
the references to_gurlsdlctlon and property. Various formulations were put forward
amendihg the wording of these“fourzelements'or eliminating ideas which appeared t0
be superfluods or unsuitable; ohe.of_these formﬁiations was a synthesis of the four

elements.
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30,  Flements (vi) and (viii) wereé regarded by some delegations as being more )
suitable for inclusion under item h'(use'of the resources for the benefit of mankisd
as a whole), other delegatlons were of the view that element (vi) was insebarable
. from the concept of "common heritage of manklnd" and should therefore be retalned
~in item 1. _ '
33 eElement'(vii) "this area should be considered separeteiy from the :_
super jacent waters of the high seag" gave rige to the observatlon that it Suffered
from obscurlty and could lend itself to varlous 1nterpretatlons One 1nterpretatlon‘
.was that the formulatlon would apply .once a’ reglme for the. sea-bed had been
established, although the ex1st1ng law of the sea Would ‘continue to be relevant in
so far as the régime of the gea-bed ought to réspect the rules which govern huran
activities in the other areas of the ses, It was emphasized that the status of
the supergacent waters as high seas and the air space above it should be preserved._
Some delegations expressed doubts as to the adequacy of a separate treatment for
the sea—bed_and.the superjacent waters since these areas constituted an organic
unity. - But it was also pointed out that in spite of also constituting an organiq._
unity with the superjacent Waters, the coutinental shelf had aiready'been the
object of a separate treatment for the purpose of the exploratlon and exp101tatlon
of its resources. For other delegatlons while the régime governing the sea-bed
would have to be considered in relation to the ‘régime governlng the supergacent
waters, the Committee's terms of reference did nst cover the superJacent Waters
and the status of those waters should ‘therefore not be’ mentloned in the enumeratlon
of legal pr1nc1ples concerning the sea-bed. ‘It was suggested that in any event
element (vii) belonged to item 2 (appllcablllty of international law) Tt was
also said that although element (v11) is a basic assumptlon its incilusion in the
declaration does not seem esgential. Tt was also suggested by sone delegatlons
that the régime. of the high seas should not and indeed cannot automatlcally be -
applicable'to'the régime of the sea- bed and ocean floor. And it was-further |
suggested by some delegatlons that any freedoms lald ‘down 1n the Conventlon on the
High Seas should apply to the sed-bed only as- far as prov1ded by the reglme to be-
set up. Other ‘delegations p01nted out that international law governrng the. hlgh

seas: is also applicable to the bottom of the sea, beyond the limits of ‘national

Jur:l,sdlctlon°
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34.  The view was expressed that item 1 omitted two important elements: (1) the
recognition tha£ there exists an area of the sea-bed énd'the'océan floor and.
subsoil thereof which lies beyond the limits of national jurisdiction and (2) the
recognition of the need.for an intérnationaily'agreed and précisé'boundary for
‘the area. It was noted'that'éxisting uncertainty as to where such a boundary
should be drawn may be a:serioué'obstacle to the formulation of legal horms,
regulating questions‘COncerning'thefexploitation;of'the sea-bed. It was also
pointed out that the existénce of_the area was the main assumptlon ofmthe w0rk of
the Committee and therefore heed not be spelt out in a statement of principles.
It was further pointed out that these elements had not been included becéusé they
were unnecessary and irrelevant to'the'item; moreover, these two elements had been
dealt with extensively by the Sub-Committee under item S (Other questions).. It
was also stated that the Committee and the Sub-Committee were ndt compeﬁent to’
deal with the delimitation of the area. & _ .

.55. As a corollary of elements (i1), (iii),_(iv).and (v}, the suggestions were
made thét the appropriation of‘the resources of this area shall be effected in
accordance with the régime to be establiéhed on the basis of the principles
contalned in this declaration; and that the activities of hon-governmental
organizations and of private persons in the area must be authorized and kept

under constant surveillance by a State or an 1ntergovernmental organlzatlon.

Owing to lack of £ime these suggestions_were not discussed by the Sub-Committee.

(2) Applicability of international law inéluding.the United Nations Charter

(a) General discussion

36. Some delegations emphasized that international law, in¢luding the Charter of
the United Nations, is applicable to the activities of States on the sea-bed. Tt
was also stated that interpnational law by its scope was considerably broader than
concrete norms applicable to the regulatlon of act1v1t1es of States in any
individual area, for instance in the various marine environments as.included in
the high seas - the sea-bed, water column, and stuperjacent air space. In this
connexion some genéral interhational_legal principles were mentioned, such as the
renunciation.of the threat or use of force in the relations among States, respéct;

for the provisions of international treaties to which they are parties,

,._'_ e : e /'_f S
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international responsibility'of'states respect for terrltorlal 1ntegr1ty, ete.
Some delegatlone stressed the importance of the Conventlon of the High Seas |

the Conventlon on the Continental Shelf and other lnternatlonal agreements,
partlcularly the 1963 treaty banning nuclear Weapon tests in the atmosphere, in
outer spaee and under water and the - 1959 treaty on the Antarctlca in deflnlng thet_
1nternatlonal law appllcable to the sea-bed It was 1mp0831ble to say, accordlng--
to these delegatlone that a legal vacuum ex1sted and that 1nternatlonal law was
only partly applicable to the sea—bed As appllcable guldellnes in the Charter

.of the Unlted,Natlons mentloned in this connexion, reference was made to the |
principle concernlng sovereign equality of States and the. malntenance of'
international peace and security, the peaceful settlement of disputes and the
promotion of international co=-operation. ' N ' . |

37. Those delegations which advocated therconcept'of comﬁon heritage of mankind
empha51zed that existing . 1nternatlonal law was mostly customary or contained only
very general legal pr1nc1ples to regulate ‘the conduct of States to the sea—bed
heyond national Jurlsdlctlon, of which the relevance was ‘not specific and only
"incidental. In their oplnlon, ex1st1ng international law cannot be applled in 1ts
totality tc the  sea-bed and therefore ex1st1ng pr1n01ples Whlch are only appllcable
in part or by ‘doubtful and - ‘controverted analogy to a different environment cannet_=
and should not be invcked. It is oniy pessible to derive fTrom the Charter of thet
United Nations and existing international iaw at.moet eertain guidelines, but these
guidelines do nottsuffice to constitute norms. - It was contreverted in this
connexion which specific principles of internatienal law were suitable for .
application to the sea-bed. This ambiguity reQuired urgent clarification. Also in
some cases the application of some pr1n01ples of existing international law to the
sea—bed would have grave 1nequ1table consequences for many States. Some delegations
felt that the 1958 Geneva Convention on the Contlnental Shelf, whlch related in
some ways to the sea—bed beyond national Jurlsdlctlon, was 1nadequate and 1ncomplete
in respect to its application to this area. It was pointed out that the large and
- obvious lacunae in the law in this respect'ﬁere best.shewn'by_the fact that the
Committee had been charged with the task of.elaeorating:new'iegal ﬁrinciples in-
~this field; at.the eame.time the application of-present international law WOuld

hawve the'effect of permitting the indiscriminate ex@loitation of sea-bed resources .

rand thlS would be contrary ‘to the 1nterests of the 1nternat10nal communlty.
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(b) Consideration of the report of the 1nformal draftlng group

38, In the llght of the views they had already expressed, delegatlons lent their
support or argued agalnst the elements set forth in paragraph 14 of the report

of the informal drafting group.-'None_ef'them was deemed entirely'satiSfaétbry.
‘However, it was stated ‘that such elements did not contradict but:eomplemented.
cach other;-this_was'axnecessary.method'fbr the purpose'of arriving at ﬁidely
acceptable Fformulations. _ ‘ ' o '

39, .The'discussion centred on the formulation suggésted_for the'censideraticn of
the Sub-~Committee in paragraph 18 of the report. While.some delegatione expressed
their readiﬁees to acceﬁt this formulation, other delegations_doebted its adeguacy .
Some of the'delegatiens who doubted the adequacy'of paregraph 18 argued that a
distinction should be drawn between the norms applicable to the area and those
applicable to the activities undertaken in the area so that While-the.former
undeniably applied - and a reference to them would be suﬁerfluous -_the latter

were virtually inexistent. Conéequently and because activitiesehad not yet

heen underfaken in:the'erea, the only norms thus far existing.were thoee concerning
the laying of submarine cables and pipes. It Was’therefore eguivoecal to eay

that "all activities in this area.shall'be carried out in accordance with.'_.
international law" since this would lead to the erroneous conclusion that the
régime of the high seas was applied to the area. The Supportefs of this view
suggested that, by analogy with the order of priority established in Article 38 _
of the Statute bf”the.International Couft of Justice;, the formuiation ehould '
mention first the prlnc1p1es of the declaratlon and then the general pr1nc1ples

of 1nternat10nal law which would apply to 51tuat1ons not spec1f1cally provided

for in the declaration. Other delegatlons considered that’ reference to Article 38.
of ‘the Statute of the International Court of Justice was_lrrelevant to the '

subjéct under diécuSsion. Still other delegations guestioned the'desirability of
the reference in the formulation in paragraph 18 to prineiplee'ehd norms t£o be
agreed in the future since it could only be reasonably construed as appliceble
after the conclusion of an agreed_régime and a@ded ﬁoﬁhing to the provisions of

a statement of principles dealing with the question of a régime.
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(3) Reservation exCldSively”for peaceful purposes

(a) General discussion .

Lo, The'view was expressed that. the reeervation of the sea=~bed end-tne ocean-
_ floor for exc1u51vely peaceful purposes was: one of the most urgent matters

- engaglng the attentlon of the 1nternat10nal communlty since unless steps were
taken in the very near future to prevent the mllltarlzation of that area, the arms
race’ would 1nev1tably be extended to it and this would represent an obstacle to
the use of the sea*bed for peaceful purposes. Varlous delegatlons emphasized

the urgency of bannlng nuclear or other weapons ae'Well as military bases and
'fortifieations from the areeAbeyond.nationalfjurisdiction.. Other delegations
stressed that the seewbed and the ocesan fioor and the subsoil thereof beyond the
limits of the marltlme zone of coastal States, the boundarles of whlch are to be
agreed upon 1n 1nternat10nal negotlatlon on dlsarmament, ghall be used exclusively
for peaceful purposes; accordlngly, all mllitary act1v1t1es shall be excluded

and all forms of mllltary use ghall be proh;brteq, . Some delegations stated that;i
they had refrained from diecuesing this princip}e in.viewtafnthe_fact that
discussions and negotiations were taking place on thls subject in the Geneva.
_Disarmament Committee. The view was expressed.tnet while the Geneva‘Disarmement'
Committee'wae already considering'disarmament and arms control ueasures in areas
Within.and teyond.national jurisdiétion; the_mendate_offthe Committee on the
Peaceiul Uees of the Sea-Bed was confined to the area”beyond national jurisdiction
and that 1t would therefore not be p0931ble to accept 8. formulatlon a@pllcable Yo
the area .over which States have soverelgn rights for the purposes of exploration
..and exp101tat10n of resources . Other-delegetlons remlnded the Committee of its
terms of reference under operatlve_paragraph_B:of_reeolntion 2b67 A (XXTIL).
: hl. The initiative of the USSR in submitting a draft treaty to. the Committee on
Disermament on 18 Mareh 1969 was welcomed by sowe aelegationse Supportere of

the draft treaty stated that 1t Went beyond a general declaratlon.




A/AC.1358/18
Inglish
Page 15

h2, The view'was expreesed'that any militarj activity is incompatible with the

use of the sea-bed exclusively for peaceful purposes. Reference waS made to '
precedents and to understandings existing in this connexion since the Second World
“War. In this respect, mention was made to previous dlSCQSSlan in the Dlsarmament R
Commlttee, General Assembly resolutlons orn atomlc energy, the Treaty on |
Non~Proliferation of Nuclear Weapons, artlcle I of the Antarctic Treaty of 1959

and. article IV of the Outer Space Treaty. These precedents and understandings, it
ﬁes contended, made it clear that the'Unite&_Nations had invariably understood'

the use of a given enviromment for exclusively peaceful purposes to mean its
complete demilitarization,'which ineluded the ?rohibition of all military activities
whatever their purpose. Proponents of this interpretatipﬁ stated that there should _
be no departﬁre from such practice in the case of the sea-bed and the ocean fiQOr;_”
the'expreSSion "peaceful uses” shoﬁld be defined along those lines in order to
avoid ambiguity. _ o -

Lz, Othér.delegations regerved their posgition on this interpretation of the
meaning of tﬁe expresgsion “exclusirely fdr peaceful uses" or stated that this
expreésioh in no way precluded military activities that are consistent with
lnternatlonal law and the Charter of the United Natlons.

ik, ‘Some delegatlons while supporting the concept of the exclusion of mllltary
activities from the largest possible area of the sea-bed, pointed ‘out that a
difficulty in the réalization of thie desirable goal could be the interpenetration
between seientific and military activities and the uncertainty as to whether it

was possible to verify with present'techn01ogy'that certain_military activities__-
did not in fact take place on or under.the sea~bed,

ﬁ5. It was pointed out that the soverelgn rlghts granted to the coastal State
under the Comtinental Shelf Convention were limited for the purpose of explorlng
the continental shelf and exploiting its natural resources and therefore were

quite irrelevant to dits military uses; furthermore, the military usé of the
continental shelf would inevitably affect the peaceful exploration and use of the
sea~bed. It was stated'pn the other hand that 1t could be.assumed that States

were not likely to ignore their.secerity reguirements simply because the Convention

is silent or unclear on the subject.

o fee
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L6, It was empha51zed that the 1mplementat10n of the pr1n01p1e of peaceful uaes -
of the seawbed, the ocean floor and the subsoil thereof, beyond the llmlts of
national Jurlsdlctlon, requlred the determination of the limits of the area to

which such principle should he applled. Other delegations p01nted out that glven

_the mandate of this Committee that view was irrelevant.

(b) Consideration of the report of the informal drafting proup

L7. On the discussion of the principle of ﬁhe}”reservation exclusively for "_
peaceful purposes" it was stated in the Sub-Committee that it was an éssential or -
appropriate'parﬁ of any declaration or statement of principles fo be ad6ptéd by
the General Assembly. It was'stafed'that since the Géheva Disarmament Commiftee
was endeavouring to elaborate detailed formulatlons of a treaty character in thls_
regpect, the Sub -Committee could well llmlt itsel? to pr1n01p1es couched in
general terms, without by this detracting from its mandate under General Assembly
resolution 2&67 A,fpafagraph 3. Such.priﬁciples should avoid prejudicing
positions of delegations on issues = such aé that of the specific activities to

be prohibitéd or the geographical scope of the prohibition ~ currently under
negotiation. Some delegations supported this objective without referring fo the
work being done outside the Committee. However, there was a difference of opinlon
as to the meaning.of'"use éxclusively for peaceful purposes”. SJome of the
formulations suggested during the discussion referred to the Question of limits.

whieh are to he agreed for these purposes. In this comnexlon, reference was made

to paragraph 3 of Generaerssembly resolution'2h67 A.

(4) Use of the résourceé'for'the benefit of mankind as a whole, irregpective of _
the geographical location of States, taking 1nto account the spe01a1 interests

and needs of the developlng countries .

(a) General discussion

48, The view was emphasized by certain delegations that the Committee had been
entrusted with the task of studying the establishment of an international legal
régime for the sea-bed beyond the limits of national jurisdiction, and that that
task 1mplled in itself the use. and exploitation of the area by all, without

diserimination. It was further emphasized that the specmal 1nterests and needs of

.m_“mi_._m.m_“. . : - :/;::;”m“m“
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the developing'countries should, aceordinglyg_be bullt into the very.fabric'ef.the
.régime, as this shbﬂld not aim at the atteinment only of equality of'opportﬁnity
but prOV1de for actual equlteble sharing of berefits derlved from the use, o
'exploratlon' and exp101tetlon of the resources of the sea-bed. In any case, e*
most fundamental obgectlve for the Committee’s task vas to av01d creatlng '
51tuatlons whlch may be - detrlmental to the technologlcally less developed
countries, or in any way stifle them or destroy the incentives for their
activities. | | | ' |

g, If was Widely ecknowledged that a balanced and coherent declaratien of
principles should recognlze that land—locked States ought to be placed on an equal
footing with coastal States. A v1ew was also. expressed that the exploratlon, uge
and exploitation Of.fheISea-bed should not endanger the 1eg1t1mate interests of
coastai States, perticularly:of develoPing countries who do not dispoee of

adequate means to protect these interests.

(b) Consideration of the report of the informal drafﬁing group’

50. With regard to the scope of applicatiOn of the words Cexploration, use and
exploitation' two different views have been expressed. Some delegations helad

the view that these words should be applied to the area as a Whole, other
delegations held the view'that they should be applied oenly to_the reéources.of_
this area. Both groups offdelegations gought to justify their views by reference
to the lsnguage of resolution 2467 (XXIII). In addition, some Of those.who
supported the second view interpreted the expression "use_of'the resourcesrfor the
benefit of mankind" as limited to resources other thah'living resources, since the
latter were clearly covered by the relevant prov151ons of internatlonal law
governlng Tishing on the high seas. :

51. It was emphasized that all the formulations pertaining to this item tended
to consider an international régime as an eeSential;prerequisite for the:purpose
of exploration, use and exploitation of this area. A difference of opinion;
however, arose'bn_whether the international régime should be qualified by the word

"legal" since certain delegations argued that the term "agreed" would be sufficient.

T R eGP
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It was furthermore argued that any régime that is established ‘has to be
formulated in legal language, and embodled into multilateral agreements. It 1511
with this understandlng that it would be con51dered as a legal régime Wlthout S
necessarily attaching too much,lmportance to the use of the word "legal®'.

52. During the dlscu551on of the sp601f1c elements of paragraph 25 of the ”
report some delegatlons empha51zed the contents of sub-paragraph (11)

("Economlc 1ncent1ves") while con51der1ng that reference to 1nternatlonal
'machlnery in a statement of pr1nc1p1es was. not de81rable, others empha51zed

the contents of sub-paragraph (iii) ("Internatlonal marhlnery"), the central
role which in thelr opinion international machlnery should play in a reglwe

for the area, and also stressed that such a reglme should prov1de approprlate
and eguitable appllcatlon of beneflts obtalned from the exploratlon, use and
exp101tat10n of this area to the developlng countrles. _

53. Doubts weré voiced as te the desirability in a reglme for the exploitation .
of sea-bed resources of the provision in subnparagraph (v) ("Take into account
economic effects of exploitation,‘for example, to take_required meaglres to
minimize (control)} the fluctuatipnsaqf prices of raw waterials in the world
market resulting from the exploitation of the resources of this area").

Another view was that this was an essential provision of a rdgime pertieularly_.
. as such a'régime was expected to-cover, according to this view, the area as a
whole. _ . . . o

SH The view was expressed that suc—paragraph (v1) ("Accommodation emong

the commerclal and other uses of this area and the,marlne_env1ronment”)

belonged more properly to item 6 ("Reasenable regard to the interests of

eetner States in their exercise of the freedom of the high seas™). '

55. It Was suggested that the provisions in paragraph 25 needed to be condeneed
particularly those in sub~paragraphs (1v) to (viii).

56. Some: delegatlons considered that the various elements of this itenm requlred
8 much closer_examlnatlon because Qf their seriocus 1mpllcatlons ‘and the fact
that the'Sub-Committee had not studied the leQal_aepeCts of imternational

machinery_whieh were dealt with in the report:of.the Secretary—General on the
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subject (A/AC.138/12 and Add.l). it was stressed by some delegations that the
future legal régime for the exploitation of the resources of the sea~bed should '
not necessarily presuppose the establlehment of an 1nternat10nal machinery; it was
also stressed that as the structure of resolution 2467 (XXIII) shows, the '
existence of a difference between reglme-and_machlnery is established and
accepted; consequently.in the opinion of'these delegatione inclusion of a
_reference to. international machlnery in the legal prlnclplee would be unwarranted.
These views, however, were contested. '

57. A suggestion wag wmade that a statement of principles should contaln a8
commitment to the establishment of an internationally agreed régime and that

it should gpell out in general terms the more sallent features of such a régime.

(5) Freedom of sclentific research and exploration

(a) General discussion

58. The importance of this principle was emphasized in comnexion with article 2
of.the Geneva Convention on the High Seas and article 5 of the Convention on the
Continental Shelf. Some delegatione pointed'outfthat the principle of ‘the
freedom of scientific research does not give in itself the exclusive right of
economic exploitation of the resourees of the area or'provide'the basis for.
freedom'of economic exploraticon and exploitation. It was also pointed out that”
this particular freedom should entail the obligation to make results of scientific

activities available to other States.

(b) Coneideration of the report of the'informal drafting group

59.  During the discussion on the elements listed in pavagraph 26 of the report,
the members of the Committee stressed the fundamental importance of scientific

research on or concerning the sea-bed and the nsed to promote 1nternatlonal

co~¢operation conducive Lo such research.
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:60. Aithough:the principle of freedom. of scientific research'Was unanimOuslyt
sdhered to, there was a differenee of opinion ss to establishing certain criteria
deslgned to dlstlngulsh between pure selentlflc reseéarch and scientific research

‘with commercial objectives. Thus, some delegations -in . supportlna elements {id)
("Communlcatlon beforehand. of programmes of s01ent1flc research") ard
(1ii} ("Communlcatlon of results of scientific research") took the p051t10n tbat
the elements constituted either necessary preconditiong or were an 1ntegral part
of any formulation pertaining £o freeddm of scientific research. Tor- theSe
delegatlons an unconditional. freedom of scientific research was susceptlble of
abuse, no freedom was absolute, and with respect to the marine environment freedoms'
must be exercised with reasonable regard to the interests of other States. Other
delegations while alsc supporting elements (i1} and (iii) were of the view that
freedom of scientific research exists and should exist as a matter of principle
and not as a conditional right; they accordingly supported element-(i).(freedom
of scientifie research without discrimination and avoidance of interference_with-‘
such research) . =Some of.these delegations nevertheless supported elements (ii)-
and (111) while others among them pointed out that scientific research and .
international co-operation in such research must not be impeded by any obstacleg
erected by elements (ii) and (iii). For some of these delegations a rigid prior
or post dissemination or publication requlrements were unrealistic since this
requirement could not in all cases be impesed without disrupting, as to-method
and timing, the existing system for disseminating information used’ by the
oceanographic community or without 1mposlng unreasonable flnanelal burdens on
research institutions: also, element (v) (Encouragement by States of their natlonals
to follow the practices concerning communication of information regardlng programmes
and results) had tu be taken tOgether Wlth elements (ii) and (111) since in some
States private scientific institutions had a long tradition of independence.

61. Element_(lv) (Promotion of international co-operation) was found
unquestlonable. '

62. gome delegations expressed the view that in element (vi) ("No rights of
soverelgnty or exp101tatlon are. 1mplled in the carrylng out of s01ent1f1c.
research“) the reference to rights of sovereignty was unnecessary since the

sea-bed and the ocean floor and sub5011 thereof beyond the limits of natlonal

-

.7/-;;.
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r'jurisdictios were not subjecﬁ to sovereignty or sbvereign rights (I Legal

Status, element (iii)) Some delegatlons, however, empha31zed that no rights of
exploitation should be 1mplled in theé. carrylng out. of 801ent1flc regearch,

63, Some delegatlons emphasized the 1mportance of making a dlstlnctlon between.
scientlflc research .of the marine env1ronment directed to obtaining a wider
knowledge of the enviromment and exploration as & prEiiminary sﬁep leading to
commercial explorationa. They pointed out in this respect that the title of 1tem 5,
which states freedom not ‘only of scientific research but also of explorstlon,
seemed to be misleading. Other delegatlons stated that there is no difference in
concept between research and exploration and that their natlonal 1eglslat10n did
not egtablish any dlstlnctlon between the two. '

6., The view was set forth that, since the marine environmentrconstituted a
whole, coastal Ststes should_bé_recognized some rights with reéard'to regearch .
carried out in areag of the sea-bed which are adjacent-to'their-national
Jurisdiction, so that regearch in the sea-bed ig not used as a pretext'for
research on the contlnental shelf without the consent of the coastal State, as
required by artlcle 5, paragraph 8 of the Geneva Convention. ThlS view was

regarded as:unacceptable by other delegations. _ .

(6) Reasonable regard to the interests of other States in their exercise of
the freedom of the high seas '

(7) Questlsn of pollution and other hazards and obllgatlons and llablllty of
States in the exploratlon, use and exp101tat10n ' .

(a) ceneral’ dlscu551on '

65. In conﬁexidn with this concept reference Lo article 2 of the Convention on -
the High Seas was made. The protection of the interests of“coastal States was
mentloned in connexlon with article 6 of the Geneva Conventlon on Flshlng and
Conservation of the Living Resources of the High Seas. '
66. It was pointed out that the provisions of the Convention for the Prevention
of Pollution of the Sea by Oil of 1954, and the Geneva Convention on fhe High
Seas were too narrow and lacked effectlve means of implementation agalnst new’
sources of pollutlon. Tt was suggested that there exists a need to adopt new
1nternatlonal 1nstruments which would prov1de for firm obllgatlons of .States to
respect the adopted standards and to make them obllgatory for thelr natlonals
through national legislations.  The.need to establish- 1nteraat;9&al regulatlons

on llablllty for pcllutlon and .other hazards was emphaslzed by several delegatyons.
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Tt was suggested that in order to make any set of principles more_balanced-and'”
- coherent it should include the principle of liability for damages caused by '
activities in the exploration, use and-exploitation_of'the seafbed'andiecean'

_ floor..

(b): Consideration of the report of the informal drafting group

-67;:_The substance of elements-(i)s(”Reasonable regard_fcr'the_interest of all
.States”).and;(ii)'(”Ncn-infringement of the freedoms of the high seas; and no
unjnstifiable'interference with the exercise of such freedoms”)'received'the
general. support of delegatlons although some .of them stated that a closer

- consideration of the elements was necessary before: legal prlnc1ples are
fcrmulated. It was recalled that a formulatlon on the. concept of accommodatlon
‘between different uses of the area and the marine env1ronment Whlch had been
included'under sub-paragraph (vi) of paragrapﬁ 25 in item h'belcnged more
properly to item 6. . - | o

68, As regards element (iii) ("Adoption of appropriate safeguards against the
dangers of pollution and other harmful effects on the marine env1ronment“),

(iv) ("Adoption of approprlate safeguards so as to cohserve and protect the living
regources. of the marine environment or non-lnterference with the ccnservatlon of
the living resources") and (v) ("Adoption of safety measures concernlng all
activities in the area N suggestlons were made concernlng the precise language

in which the elements’ should be expregsed.. Empha51s was placed on the urgent

need for international safeguards against pollutlon in the marlne env1ronment

69. FElement (vi) ("Rendering of assistance in cage of mishap, distress or
‘danger") was viewed.by some delegaticnsrasrprcbably nnnecessary in the light of
article 12 of the Convention on the High Seas concerning the obligation to render
assistance. Accordlng to these delegations there was no reason why such, provigion
shoauld not apply to mlshaps, digtress or danger’ occurrlrg ln the sea-bed.

However, other_delegatlons felt that the elaboration of - a.princlple gcverning
assistance'in'the cage of mishap, digtress or danger could be justified,:'It was o
guggested that 1t would be useful to elaborate on thls questlon 80 that
1nternatlonal arrangements for such assistance mlgnt be worked out.

70. As. regards element, (vii) ("Damage caused by act1v1t1es in the area (undertaken

without appr0pr1ate safeguards) shall entall llablllty"), “the v1ew was expressed
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that drafting of detailed provigions on liability} (including State liability which -
ig dealt with under items 8 and ¢ of the report) reguired considerable study
because of its complexity. BSome delegations expressed an'inclination to favour
strict lianility, as opposed to liability arising from activities undertaken |
without appropriste safeguards or authorizafion. Suggestions were made that
pending the elaboration of a precige or'detailed provision, the principle of
liability for damage be fbrmulated in genefal terms, or referred to in the
enﬁmeration of the featureg of the,régime to be agreed upon. Other delegations
suggested;that since damages causeﬁ by activities in the area.could not only
affect the prOperty or the operator or other individuals but elsc the common
interest of mankind, as well as the economy of the nearest coastal State, due
congideration should be given to the quéstion of criminal responsibility for
damages caused by such activities.

l.  Some delegations had doubts concerning the meaning of element (viii)
("Consultations with coastal States closest to the area in which ony activities
occur, lest their rightful ipterest be harmed").  aey stated that if the purpcse
of the formulation was to entitle the coastal State to a preferential share of

the benefits derived from exploitation of resources discovered beyond ifs

national Jjurisdiction, such purposé would be incompatible with the principle that _
all nations have equal access to those resources and that the resources should be
utilized for the benefit of mankind. Other delegations regarded element (viii) as
fully compatible with a principle of justice such as that embodied in article 6

of the Convention on Fishing and'Conservation of Living Resgources of the High
Beas. The special interests of those States should be taken into account.only in
the regions which are adjacent to the.jurisdictional barts of the sea-bed and not
in any other régisns of the sea-bed and the ocean floor and its subsoil underlying
the high seas. _ _ _

72. Element (ix) ("Right of coastal Stateg to'take appropriate measures to
protect their shores and coastal waters againét'p5liution which has occurred
outside their national jurigdiction") gaﬁe rise to misgivings expregsed by some
delegations concerning the possibility that the measures taken by the coastal
State may result in the exercise of jurisdi@tion'in an area beyond the iimit of

national jurisdiction. and violate the-principles of the freedom of the high seas.
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Other delegatlons considered such a concept to be a necessary element in :
combattlng and controlling pollution that hag occurred in the marine env1ronment
Some delegatlons suggested that this element should be oonsldered together with
element. (111) (Pollution) ‘and element (vii) (Liability). Others considered that
such measures would not constltute a violation of the prlnclples of the freedcm of-
the high seas bubt rather of the collectlve competence which is to derlve from-
~recognizing or declarlng that the sea—bed and the ocean floor beyond natlonal
Jurisdiction are the common herltage of mankind and cannot be the subgect of
.natlonal appropriation. Other delegatlons contested this view.
7%.  Element (x) ("Procedures to’ ve followed in the event of anticipation:of.
possible harmful interference with other activities") was considered unciear by
some delegations. -Otheré supporting the element suggested that if a'statement

of principles were ghorter and legs detailed, inclusion of this element would

not be neceggary.

(8) Other q_uestions

(i) Existence of an area

A"

Th. Reference was made to a proposed principle.which provides that: "There is
an area of the_sea—bed_and ocean floor-and the’subsoil thereof, which liesg beyohd:
“the limits of national jurisdiction.ﬁ Tt was p01nted out that thls proposed
prlnClple appeared to merit general support and that being a far- reachlng

proposal the Bub-Committee should not minimigze the progress which that general
support repregented; the principle amounted to aoknowledging that claims_canhot

be unlimited upder the Continental Shelf_Convehtion-or under general, internationel
lew, and it should be recorded as agreed On the other hand, the view wae
expressed that it was not necessary to state in a declaration of pr1n01ples a

fact which had obv1ously heen taken for granted since the C“mmlttee was studylng

the elaboration of legal principles precisely for that area.

(ii) Question of boundary

75. During the discussion preceding the adoption of the programne of work for:
the March’ session, a proposal had been made to add the f0110w1ng item: ”The'

guestion of the deflnltlon of the boundary between that area of the sea-bed and

B
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the_ecean floor lying beyond the limits of nétional jurisdiction and the area
which.fallS_under national jurisdiet'ion..‘-l As_a result of eensuitetions the-
Sub-Committee reached'an-agreemEnt as regards this_item and reguegted the
Chairman to draw up a sbatement embodying that agreement. (See paragraph 6 of
this report). | | o

6. Some delegatlons p01nted out that general Assembly resorutlons 23MO (XXIIW)
and 2467 (XXIII) instructed the Cowmlttee to study the elaboratlon of legal
prlnClplES and norms for the sea-bed and ocean floor beyond present natlonal
jurisdiction and not to determine the limits of that area, thus excluding from
the mandate of the Committee (and of the Legai Sub-Committee)'the framing of
recommendations cone?rning the question of such limits er the.adveeacy of t?é
revision of such limits. For these delegations the area upon which national
jurisdiction applies had already been determined by the States concerned, or
could be sufficiently determined in the case of the continental shelf by uging
the combined elements of "adjacency" and "exploitability" contained in article 1
of the Convention which had simply embodied a prineiple of customery law;ein any
event attempts to limit'national Jurigdiction infringed'upoﬁ tﬁe sovereignty

and security of States, matters which are of the greatest‘lmportance for the
States concerned.

T7T. Other delegatlons stated that it was obv1ously beyond the powers ‘of the
Sub-Committee, the parent Committee or the General Assembly itself to exerc1se
judiciel or quasi-judicial powers to determine the ektent.of the juriSdietien of
any given State or group of States, and that for this reason such fuhctidns had
been excluded. from the'mandate of the Bub-Committee and that of its pareht
Committee. Tt was further stated, however, that there was an intimate
relationship,between the guestion of the nature of the régime to be establiehed
end that of the limits of the area to which it is te apply aﬁd accordingly real
Progress would not be made unless work proceeded slmultaneously on both guestions.
In support of this wiew, it was suggested that the 9051t10n of many countrles
concerning the nature of the solutions env1saged for the reglme may be governed to
a large extent by the determlnatlon of the actual area in questlon. Tt was alse
pointed out that no 1nternatlonal régime could be effectlve unless 1t wWere
precisely established.in advance what area it would coyer; it would therefore o

be necessary to refer to the need for a pre01se boundazy in the context of the

i T T T
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need for an internetional régime., It was also stated that spec1al srtuations,
"such as that of the internal and marglnal seas should be con51dered. The

Sub Committee should, accordlng to this ‘view, lay the foundations for the
elaboration of generally agreed prinCiples for the gubgeqguent dellmitation of the
ared. It was suggested by some delegations that the.prev1ous establishment of

an international.régime would facilitate the task of determining-tne'limits af

the area. On the other hand it was’' pbinted out. thnt the'eristing'uneertainty ag
to where this boundary should be drawn may be a serious obstacle to the formulatlon
of legal nors regulatlng questiong concernlng the exploration of the sea~bed.

It was also suggested that while the actual definition of .a boundary was the
function'of some other body, the Legal Sub-Committee wouid certainly hare to
express some opinion on the appropriateness of the boundary 1n question and to
draw the attention of the General Assembly and of Governments to the problem, the
Committee was at least morally bound to call the attention of the General Assembly
to the fact that the definition of the eontinental shelf contained in the Geneva
Convention lends itself to interpretations susceptible of affecting the limits of
thelarEa which the Committee had been entrusted to.study. _In:this connexion ‘
certain delegations Stated that such recommendations conld appear in the preamble
of the declaration of principles in the same manner as.any other_general concept.
A view was expressed that while the Sub-Committee was. not competent to decide on
questions concerning limits, it should recommend that action be taken to cordon
off the territorial sea either within an internatlonally unlform w1dth or
alternatively, taking 1nto_aocount the different geographical features of
particular coastal regions. Cther delegations con31dered that the dlscus31ons on
the delimitation were only to distract the Committee fromlquestions constituting
its real mandate. . . .

78, On the other hand, it was pointed out by scme delegations that the obstacles -
for an early agreement on 1nternatlonally agreed precise boundaries should not
1nh1b1t progress ‘in the elaboration of legal prlnc1ples guldlng the activities

of States in th- =Apioration and use of the gea- -bed beyond national Jurisdiction o
and the exp101tation of their regsources; similar difficulties in reaching '
agreement on the_definition_of outer space and the exact delimination of its
boundarieS'had not prevented the adoption of a declaration of Iegal @rinciples'

governing the act1v1t1es of States in outer space and the partial: codlflcation

of these pr1HClpleS. Some delegations“erpressed the view that although there do

not exist 1nternationally agreed boundaries to'maritime spaces-sncn as the
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tefritoriél sea and the continenﬁal Shelf, these maritime spacés have a legal
reglme whlch in some cases is even embodied in 1nternatlonal conventlons.

79. It was suggested by some delegatlons that an international conference may '

" be required to work out agreed prlnclples for the delimitation of the ares beyond

 national Jjurisdiction. One view was that the conference should consider only

the revision of the Continental Shelf COnVéption and the legal régime for.
the area beyond the continental shelf, entirely excluding questions relating to

the living resources of the high seas. Aﬁother view was that the conference

should consider the revision_of both the Geneva Convention on the Continental

Shelf and the Geneva Convention.on Fishing and thservation. The view was also

éxpressed-that the question of revising the.Convention on the Continentsl Shelf
could be solved only in accordance with the provision supplied by the Convention
itgelf. The view was emphasized that a conference convened to determine
principles for the delimitation of the area ﬁeyond national Jurisdiction should
be preCeded'by-carefui preparatory work to'enlarge'the prospects of ggreement on
this Question. It was stated in this connexion that a substantial body of natlonal
and international law ipcluding fhe 1958 Geneva Convention on the Continental
Shelf and customary international law could not be ignoredhnor could political
realities be disregarded without increasing disagreements and conflicts since both
States parties to the Geneva Convention and those not parties to it, had been
guided by this body of law in enacting natiocnal legislation or concludlng‘bllaﬁerél
agreements. Thus the Sub-Committee should concentrate on elaborating legal
principles on the basis of whiéh further work could proceed.

80. It was suggested that pending clarification of the boundaries of the sea-bed
area situated outside the limits of nationél.jurisdiction, g moratorium or
freezing of claims over the sea-bed beyond national jurisdiction ﬁight be

The view was expressed that such moratorium or freezing would lack

desirable.

legal foundation. The view was emphasized that such moratorium or freezing would

not in any event imply a prohibition of exploration or exploitation.

(i1i) State responsibility

81.' The discussion on this questlon was of a general character. BSome delegations

dealt with this question within the framework of element (vii) of items 6 and 7.

The view was expressed that it was essentlal that States bear respons;blllty for

the activities of their_nationals:~~It4was—suggestéﬂ‘th§t'Séveral factors would
/oe.
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have to be taKen into account to give the formulatlon a more prec1se form. the
.case of persons carrylna Dut act1v1t1es “under the authorlzatlon of a State other
than that of their natlonallty3 act1v1ty in the area carrled out by 1nternat10nal
organizations; and the existerice of rules’ of 1nternatlonal Law concerning the

international . respon31b111ty of States for the actions of thelr natlonals.

(iv) Implementation of the principles of the declaration
82, While this element was supported by some'delegations the suggestion was.
made that it was premature to conéider proposals concerning-this question; on -
the other hand it was stated that the formulation should be included in the

legal principles.

Jtem 2 of the programme of work: Consideration of fhe legal agpects of.'
the report submitted by the Secretary-General pursuant to resolution
2467 ¢ (XXIIT) regardlng 1nternatlonal machinery (A/AC 138/12 and Add. l)

Item 3 of ‘the programme of work- Con31derat10n of the legal aspects of_"
a long-term and expanded programme of oceanic exploration and research
(Note by the Secretary-General document A/Ac.l58/lh and Corr.l)

83. Owing the insufficiency of time the Sub Committee declded to pOStpone

con51deratlon of these two items until its next session.
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