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INTRCDUCTICN

i. . The present report is'submitted.iﬁ accordance with General Agsembly

" resolution 257H ¢ {XXIV) of 15 December 10b9 Tt ghould be read together with
. the report prepafed by'the Secretary-General pursuant to General Assembly

- resoclution 2457 ¢ (XXIII) of 21 December 1968; whieh it supplements in various
respeéts. Reference should be made: 1n partlcular to the. preliminary conglderations
set forth in the introduction to this pravious report—/ which, in generalg apply '
equally to the present study. o

2. However, whereas the earlier resolution asgked for a study on the establishment
of machinery, the request made by the General Assembly in resolution 257h C (XXIV)
calls first for a study on various types of 1nternat10nal machlnery and secondly
for a study covering in depth a sgpecific kind of machiﬁeryu Accordingly, after

a summary of the history of the resolubion end the views expreseed by Member
States, this study deels in parts 11 and IIT with these two elements of resolution.
2574 C (xXav).. Another.importanﬁIdifference arises from the fact that whereas
resolution 2467 C (XXIII)'referred.to "appropriate international machinery for the
promotion of the exploration and exploitation of this area”, resolution

257h C (X{IV) employed the terms "various types of international machinery,
particularly... the otatus, structure, functions aﬁd powers of an international
machinery having jurisdiction over the peaceful uses of the sea-bed and the ocean -
floor and the subsoil thereof, beyond the limits of naticnal jurisdiction... ",
The preseﬁt gtudy 1s not limited to exploration and expleoitation of_resourcee,

but covers, in respect of the types of mechinery dealt with in part ITII, the
peaceful uses of the area. | '

3. It may be pbinted out that the present study'is in essence limited %o
describiné the general elements of various conceivable kindg of machinerj; it does.
not purport to deal with everyvcombination of possible arrangements since |
specific provisions for machinery can only be formulated when agreement has been
resched on what kind of régime will be nost appropriste. Equally the study doeé
not attempt tc examine the extent to which varicug functions are performed by, .

or come within the technical competence of existing bodies within or outside the

United Wations system, although examples of such actlvities have been menticned.

-l/— -Official Reﬂords Df the General Aﬁsembly5 Twenty-fourth Session,
Supplement No. 20, (A/[622), annex il. _ .

g/ Iblde, paragraphs P2- b._: : - : _ ' /.




AfAC.138/23
English-
Page 5

PART I -

ADOPTION OF RESOLUTION 257k ¢ (XXIV) AND
VIEWS EXPRESSED BY MEMBER STATES -

1. ADOPTION OF RESOLUTION 2574 C (XXIV)

h. In revolutlon 257k ¢ (XXIV) of 15 December 195G, the (éneral Assembly, after
notlnn the report of the Committee on the Peaceful Uses of the Sea Bed and the:
Ocean Floor Beyond the lelts of National Jurlsdlctlon, and the study on .
international machinery prepared by the Secretary—General annexed to that report,

and referring to the recommendation of that Committee that the Secretary-General

should be requested to continue the study in depth, requeste&:

"the Secretary-General to prepare a further study on various types of
international machinery, particularly a study covering in depth the status,
structure, functions and powers of an international machinery, having
jurisdiction over the peaceful uses of the sea-bed and the ocean floor, and
the subsoil thereof, beyond the limits of national jurisdiction, including
the power to regulate, co-ordinate, supervise and control all activities
relating to the exploration and exploltation of their resources, for -the
benefit of mankind as a whole, irrespective of the geographical location

of Btates, taking into account the special interests &nd needs of the
developing countries, whether land-locked or eoastal'.

5. The Aésembly requested the Secretary~General to submit his réport to the
Cammiﬁtee on the Peéceful Uses of the Sea-Bed and the Ocean Floor Beyond the
Limits of National Jurisdiction for consideration during one of its sessions in
1970. The.Committee was requested to submit é report on the question to the
General Assembly at its twenty-fifth session. . o

6. It may be recalled that by resolution 2467 € (XXIIT) of 2L December 1968,
the General Assembly had requested the Secretary -General to undertake a study

on +he questlon of

"establishing in-due time appropriate international machinery for the
promotion of the exploration and exploitation of the resources of this

area, and the use of these resources in the interests of mankind, '
irrespective of the geographical location of States, and taking 1nto spec1al
consldﬂratlon the ﬂrterests and needs of the developing countries”

The report prepared in accordance with this resolution was submltted to the

Committee prior to its summer session in 1969, and the text was annexcd to the

B __7_ o —7"_7 _ T T T R ; B T - /. -
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_ Committee's.own report to the General Aseembly at its'tweﬁty fourth seseionn The
report -of the Compittee's Economic and Technlcal Sub-Commitbee (A/7622 part three)
gave an account of its con51deratlon 1n August 1969 of the economic and technlcal _
aspects-of the Secretary-General's report. The Committee ;tself ‘heard general '
statemeﬁts on the report, but informed the Assembly thet.because of limited time
it had been unable to flnallze its study in detell of all the various aspents of
that report and that 1t proposed to consider the questlon further in 1970 The
suggestlon had been made with approval by the Committee that '

'"the Secretary-(eneral be requested to contlnue'ln depth the study of the

egstablishment in due course of appropriate international machinery,

concentrating on the following areas: (a) status of the machinerys;

(b) structure of the machinery; (¢) powers and authority to be given to thls
.machlneryo {a). actlvltles and function of the machlnery.

T A%t the twenty—fourth sess;on of the General Assembly, the First Commlttee
considered among other proposals a joint draft resolution (A/C. l/L h??)

submitted on 6 November, and 1ntroduced in the Commlttee by the representatlve of
Kuwait. On 2 December the Committee approved thls draft, as- already reviged by
the sponsors, by a vote of 99 £ 1, Wlth_l5 abstentions. (Thexrev1510n had
consisted in adding to the original draft the words "a further study on various
types of international machinery particularly ...". b This draft resolution was
adopted as regolution 257h ¢ (XXIV) at the 1833rd plenary meeting on |

15 December 1969 by a vote of 100 to none, w1th 11 abstentlons..

5. VIEWS EXPRESSED BY MEMBER STATES

8. This section covers the views expressed by representatives of Member States
in the General ASsembly and in the Sea—Bed Committee since the submissian:of_the'
Sécretary-Genefal's previous feport in 1969. The views have been preeented
analytically, roughly follow1ng the sequence of terms employed in : _
resolution 257h.C (XXIV). No attempt has been made to set forth the p031t10n
adopted ty any particular delegation in its entlyety, either on the subject as 'a
whole or on.individuel‘aspects of it. The Summery-of viewslis of a general
oheracterj illpstreting the range of eonsideratidﬁs:advahcéd,.and'in no way
purports to indicate the degree of supportpwhiCh_Specifie=views may command.
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9. Certain differehces in'apbroach appeared in the Genéral.ASSeMbiy and the -
Sea4Bed Committee, in régard to the relationship.betWeen machinery and an '
international reglme covering the area. It was for 1nstance observeg that machinery
was to be part of the régime, that it would apply the prov151ons of the régime or
that it should give effect to the principles and standards of the régime and
régulate their practiéal application. It was thus sﬁggested fhat the guestion of
international machinery needed to be considered simultaneously with, and in thé
light of, the legal fégime, and that theltype of maéhinery would be closely related
to the provisions of the régime agreed upon. However, it was also contended that.
an international régime wpuld not necessarily imply'machinery. It was suggested
“that the formation éf any definitive views on the whole question of

institutional machinery should logically await agreement on the general legal
framework of which such machinery would be a part and within which it would
operate. The present study is, as requested by the Assemblyg concernad with
machinery, but this account of views on machinery needs to be placed in the

context Sf views expressed on the broader question of the régime. This applies
partlcularly to various sets of criteria whlch it was proposed the régime should
satlsfyz/ as well as to the functions and powers to be allocated to the machinery.
10. As stated above, following consideration of the report of the Secretvary-
General in the Sea~Bed Committee in August 1969, support was expressed for the
continuation of the study. It was also urged, however, that there should be
further consideration by Governments of the material already prepared, which had
nat yet been gtudied exhaustively in the Commlttee, and it was proposed that the
report of the Secretary-General should be circulated to all States so that after
their remarks and observations came in, the guestion of the internationsl machinery
wmight be studied more in depth and in detail in the Sea-Bed Committee. During the
consideration of the draft-resblutisn stbmitted in the First Committee, various
representatlves stressed the view that the study shoula emphasize. the pa ~ticular
type of machlnery specified in that draft resolution. A further suggestion was

that the study should be oriented toward the idea of licenging as that appeared

;/ See, for example, A/7622, Part IIZ, paragraphs-lﬁé to 138,

/...
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to be the type éf.maChinery that could commend general acceptancé. It was also
'observed, however, that 1f an additional étudy.was'tb be prepéred by the
SeCretariat,'it mist in no way prejudge the vieﬁs of the Committee or of the
.Genéral Assembly."ihe expectation was Voiced'that the %écretéry-Geheral would

be .guided, in the preparation of the study, in the first instance bv the
discu581on which had taken place in ‘the Sea-Red Committee and in the &eneral
Assembly and would thus clearly cover those forms of international machinery-
which had received 51gn1f1cant support in those discussions. o

11. On the subject of the actual establishment of machlnery, as distinct from

. the continuation of the study;, a varlety of considerations was advanced. Ag

the report of the Economic and Technical Sub Commlttee in August 1969 noted

S it was widely emphas¢zed that 1nternat10nal machlnery should be established and
that it should be a part of an international régime governing the exploration and -
exploltation of the resources of the ses- bed beyond the limits of national
Jurisdiction. The view was expreessed that such machinery should act as 8’

trustee for the international commnnify.'-An international_maéhinefy, it was slso
sald, must be set up to manage the heritage of.mankind represented by the sea~bed
and ocean floor. Reference was made in this connexion %o A}ticles 55'and 56 of the
United Nations Charter. Another view was that it ﬁould be necessary to establish -
some form of international machinery with powers to secure that the-exploitétioﬁ'of
the sea-bed and its subsoil is ﬁnaertaken in'a rational manner serving the |
interests of all States. Only through an interﬁatidnal régime and machinery'
would -1t be p0531ble to ensure for States which do not possess the technolog1cai
and Tinancial capabilites to conduct thelr own exploratlon ana exploitation: 1n
these nEW-env1ronments that their interests are safeguarded on an equal footlngz'
with those of technologically and economically more advanced_Statés.. In the absence
of an international machinery to govern activities on the sea—bé&,'it was held,

the developing countries would be placed in a very disadvantageous position iﬁ '
relation to the developed ones. | ' ' .

12. The settlng up of an 1nternational machlnery, it was urged, should be
envisaged at_the earliest possgible time. The development of 1nternational rules' '
ard regulations should take piaCe,before_the inevitable clash between-natid@?i_
interests occurred.*'Délay in thét réspect could oniy complibate matters ; Sdme

- form of international machinery,'it was seid, would be & practical necesulty

if confiict Was t0 be av01ded and orderly devplcpmgnt ensured.
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1%. - In another view, while there Wwas acceptance of uhe prop051tlon that some;'
kind of international arganizatlonal arrangements would have to be made 1t

was stressed that a number of complex issues still required careful study, 1n
particular the problem of the most appropriate type of arrangements for the
arderly development of tne exploration and exploitation of the deepineean_flaar,'
Tt was. doubtful, it waa said,_if all the probleis invalved were yet sufficiently
well Knawn for deeiaian_to be taken_on, for example, the nature of the
international machinery;” It wes dlso urged that deliberations about an

eventual 1nternat13nal machinery to be set up were premature and’ speculative in -
view of the relatively small progress made toward the solution of fundamental
questions concerning the legal régime and peaceful useg of the area.

i, Some delegates argued strongly that the establishment of an international
"régime did not neceasarlly imply the setting_up of international machinery, and
that pending further stndy of all aspects of the problem a decision on the
establishment of international-machinery was premature. Another consideration
raised was The danger for the overwhelming majority of States if international
machinery were set up which was, directly or indirectly, under the control of
imperialist mononoliea. . ' ' t ' N
15. Anotner form of concern expressed was that such few countries as would have
aceess to the deep sea through'their advanced technical capabilities would be
able to dominate the_isauance of licences by any snpranatianal entity.,

16, A'variety of views was expresaed on the possible types of machinery that
could be established. Attention was drawn to the point covered in the previous
report of the Secretary—General on machinery to the effect that it was pogsible
to devise a wide range of solutions involving elements and combinatiana of

each of the three mcdels described., This was taken as suggesting the desirability
of avoiding fixed or immutable positions and of concentrating on specifiq
elements necessary for acceptable and effective international maehinery.
Attention was also drawn to the importance of careful study, since it might be
difficult to modify the structure and the authority of the maChinery'once it.

had been established, The view was expressed that the machinery should be more
than a mere registry of claims. Tt was suggested that neither a well-controlled
licensing system nor the explaitation of the resources of the deep sea-bed under

the direci control_oflan international agency should-he—exciﬂded’fiﬂnr*

exanination by the Unlted Nations.

Juue
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lT Asg regards the status of the machlnery, “one. polnt of view was that 1t should
- be an autonomecus unlversal organlzatlon posse551ng full 1nternatlonal legal
personallty w1th1n the United Nations system. It should be a duly recognlzed

' :Jurldlcal entity so that it mlght carry out its tasks with the necessary_
.authorlty. Such & status should be granted to 1t lnternatlonally '

18. As regards structure, accordlng to thls polnt of. v1ew, the machlnery would
consist of a governing. counc1l or board Whose members woyld be elected in such

- a way as to impart to it a universality of.character and equ;table~geog1aphlcal
distribution,;es well és the representation of all ‘political, économic and
social systems. Such a'board would be responsible for planniug, organizing,
directing and controlling all the operations having to do with the exploration
and exploitétion of the resources of the sea-bed and_the.ocean floor. The board
would perform,its functions under a mandate issued to it at the properftime by
the proper organ,whlch, in the present instance, might be. the'General Asseﬁbly
of the United Natlons. It would be responslble to the General Assembly or:

some - dellberatlve or constltutlonal organ formed fo; the sea-bed and ocean .
floor; such a constituent organ would then organize the neceeeary powers for
the purpose of controlling the activities of the machinery itself.

. 19. Another point of view was that the form and structure of the international
body wouid depehd upon the precise nature of_the'fuﬁctions it was to discharge.
It would presumably form a part of the United Nations familyf The agreement
establishing the régime would need not only_toxebecify the form of the
interhational body,.but also to lay down in partieularly clear and precise
provisions the rules by which it would operate and the criteria it should follow,
in order to reduce to the minimum the scope for dlsagreemenb. .

20. Other formulatlons specified an autonomous 1ntergovernﬂental organlzatlon
to opeJate within the framework of the: United Natlons uystem, a United Nations

- agency. w1th1n the United NEthﬂS set up with a gOVELHng board that repregented’
maritime States, developing States and land~locked States; an organ of the same
type as'the-specialized agencies, with the prbviso.that.iﬁs.structure_and powers
could of couree'be changed in the future; an organ. on the.paftern of the UNDP  _
.or a sgecia%ized agencyw. Some delegates expressed @oubts1concerning an elaporate

form of machinery. - Further commEnte_also stressed ﬁhe_importance of the
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participation'of.all States, in some cases.a referépce being made to the concept
of the common heritage'of mankind ag requiring this. The need was alsaIStieéséd
for the developing countries to @artibipate to the greatest poséible extent.,
2l. It was suggested that regidnal meéhanisms might'be_established which would
take into account the various geographic and economic charécteristics of.diffErent
'areas; or that the international méchiqery_éhould_take due account in its
pracﬁicai work of the different'geographic and economic characteristics of each
area. | _ _ ' ' ' .
.22._ As tosthe functions and powers of the machinery in general, it was
emphasized by a number of delegations that it must be efficient, as well as
'impartial, and that it was impasrtant to.avoid'a éumbersome bureaucracy and too
_heavy administrative costs. It.was also sald that the machinery ought to have s
‘reasonably wide authority over the area, which would enable it to allay the fears
of the majority of nabions about what might suddenly become a source of real
danger. When the world had been assured of the basic equity of the proposed
_ régime, its operation could be fashioned in a way that would sérve the best
interest of the international community; The wider the powers and responsibilities
~allotted to the machinery, the more crucial it becéme to ensure, as far as was
humanly possible, both efficiency of action and a decision-making process that
truly took into acesunt the interesﬁs of all. The machinery should be appropriate
to the task it was to perform;.it should be neither greater nor less than required.
The machinery must, above all, it waé Stated, be équipped to promote expioration
and exploitation of the sea-bed's resources,. It should be designed so that it
took account of such factors as the exploratory technigues geceésary to find the
various types of deposits, the evaluation:prpcédures.required to justify their
development and'the eguipment and methods devised for their extraction. "It
shpuld be constituted so as to be able to undertake the most diverse tasks,
inclﬁding functions with regard to adoption and imp;ementation of appropriate -
standards and other regulatory matters. Therefore; the instruments constituting
the new inbernational machinery should esfablish it in such a way as to be
1ega;ly3 arganizationally and technically equipped to perform its function as
trustee or administrator of the commén'heritage of mankind,
25, .Some delegates expressed support for the concept of international wmachinery

éovering all activities on the sea-bed and not just exploration and exploitation.
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2&. buppOft wes expressed for the type of machlnery spec1f1ed in resolutlon
257h ¢ (XNIV) és a subgect of the study by the Secretary~Genera] it was suggested )
that pendlng the outcome of study of machlnery for direct efp101tatlon, there
should be envisaged machlnery which Would co-ordlnate, superv1se or Legulate sll
act1v1t1es relatlng to. the exploratlon and explo1 tation of the seaubed resources
This view was spelled out in some detall 1n a Worklng paper subm1tted ov a number
"of countries in-the Economic and Technlcal oub Committee in March. 1070 ' *t '

-contained the follow1ng descrlptlon of the functions and powers of 1nternatlonal
machinery:

M. It shall be responsible for ensuring the rational exploration,.
-conservation, exploitation, and development of the rescurces of the
sea-bed. States shall be entitled to participate on an egual footing in

the management of the organization.
The organization shall have regulatory and operational functiensf

Its regulatory functions shall include organizing, controlling,
adnini stering and co-ordinating all activities with respect to the sea-bed.
It shall grant licences for lawful activities with respect 4o the sea-bed
in acecordance with rules and legal norme to be formuilated embodying
standards and criteria for the granting and termination of such licences."

It shall take appropriate measures to prevent pollution and other
‘hazards in the merine environment. :

It may undertake operations independently. This may be done either -
through or in association with investors (government or prlvate) C
possessing the necessary technical skills, equipment and financial resources
or by use of its expertlse and equlpment : :

It shall prov1de for the most approprlate and egquitsble applicaticn
of ‘benefits obhtained from the exploratlon, use and exploitation of the-
sea~bed to mankind as a whole, particular consideration being glven to fhe‘ '
spec1al interests and needs of developing countrles. : '

It ghall regulate production_of the sea-bed resources with a view -
to preventing fluctuation of prices of raw materials in the world market -
resulting from the exploitation of the resocurces of the sea«bed.

The drganization shall arrange training programmes aimed at enabling
the developing countries to increase their expertise in the techniques
‘needed to carry out all operational activities with respect to the gea-bed. -
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It shall establisgh its own budget. It shall be financed initially
sut of members' subscripbions, according to an appropriate scale of '
aszessment to be determined. Other sources of funds may include borrow1nn
grants, licence fees, and proceeds derived from operational activities.
Condltlonq of exploratlcn shall be neégotiated with the organlzatlon prlor

“ Lo the commenoemepu 3f activities.

Resdurces obtained from the éyplaitatibn of the sea-bed shall be made
: aVa¢lable to all countries, in accordance with their needs and in relatlon

to-their eCOHDMlu and qoc1al developmenu,'

A certaln portlon of the- organ173t¢3n s net income Qhall be allocated
%o the ueveloplng countries in accordance with a scheme to be establlshed
and to increase the resources of the United Nations and its spec¢allzed
-agencies active in the fieid of economic developmentn

The organlzatlon shall have all the powers necessary for the
performance of 1its functlons.

£5. It was urged that the'machinery should not bhe precluded from direct
exploitation activiﬁies.' In.one view, it would obviously be unable to undertake
operational functions at least in the initial stages but should be so structured
that 1t wouléd be capabie'of_uhéertaking suéh-activitieé. ' .

26, A vafiety'of doubts was expressed about the possibility'of the machinery
itSelf.carrying out exploration and exploitation. One view ﬁés that it would be
preferable, for the purPOSe of promoting efficient developuent of the area for
the benefit of mankind, to hHave a State or a privaﬁe enterprise undertake such
.activities, A system ufgdirect interﬁational éxploitation, it was conﬁended,
would be an adventufé that might turn out to be disastrous for precisely'those_
who hoped to defive the greéteét profit.from it. Machineryzfor direct exploitation,
it was also said, would have enormous ramifications and would represent something
far larger'thaﬁ'cduld at pregent be contemplated. It could prove so eﬁpénsiﬁe |
as to drain away much of the benefit to be derived from the internationalized areé.
Otherq accepted the +neoretjcal possibility but heid that prdctltdl considerations
called for conductlng such tasks through States or public or private institutions.
27. An international agency empowered to explors, exploit, refine and_markef
sea-bed resourceg itself or through suﬁmcontractors would, it was stated, be
harmful to the'interesté_of developed and developing countries alike, because'it
woulid, ambng other things: (a) require a large 1n1t1al capltallzdtlon (b)_meet,

aﬁa even gennrate5 confllcts in the marketlng of its mineral pr)dugts _uince'it

i e
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Would.act as a producer.ana:an exporter only and hence might:influenoe prices
'under.the'pressure of the international'eonmunity to return'a profit, with
unfavourable concequences (c) present problems regarulng the dlstrlbutlon of .
“profits to 1nvestors vig-8- v1s the 1nternat10nal communlty) (d) present problema
with respect to the use of patente.and 1ndustr1al or trade secreta; (e)_force

the international'community into taking hugerrisks-inetead_of allowing the risks-
.to be'taken.by others and benefiting from‘eucoeas wnere.it is achieved;

(f) essentially deny to developing. countrles the benefltq of serv1ce and supply
industries &urrounding the mining and reflnlng act1v1ty, the technologlc
-splllwover,l5001al benefits coming from developing skills and knowledge, ag weil
as manufacturing industries, while delaying at'tne same time_their participation
.'1n gea- bed exploration. . '

28. As regards machlnery wiich would have as its primary functlon the reglstratlon
of claims,. it was recognized that it Would require prov151ons concerning the 51ze
and number of areas which could be reglstered by one’ natlon or its natlonals.
Another view was that an international régime should_lnclude an 1nternat10nal
registry of claims governed by appropriate procedures. The reglstry should be
neither compllcated nor costly so that maximum proceeds would be available to the
international community. It was also malntalned that a registry system should be-
: supplemented with criteria. . In general thoge ‘endorsing a registration system
env1qaged a registry of requestq or claims by States sponsorlng the act1v1t1es.'
.Governments would be respon51ble for adherence by their’ natlonals to 1nternatlonally
agreed’ crlterla and both adequate verlflcatlon technlques and dlspute uettlement
procedures would be established. ' '

Z9. It was also con51dered that States or Stateq grouped in ad } hoc or reglonal
organlzatlonq could gubwmit appllcatlons on- behalf of natural or juridical persons.
The. poss1b111ty of registration of claims by 1ntergovernmental agenc1es referred:
to in the SecretarynGeneral 5 report was felt espec1ally 1mportant for developlng
countries, which could through such a procedure pool‘the;r resources 1n_reg10nal
ventures: - ' ' _ ' _ C

30. tners advocated a liceneing system. IA'%imple regietration system, it was'
- maid, would not protect the 1nternat10nal communlty agalnst an exp101tatlon ‘race |

or an occupatlon race, nor would 1t promote or guarantee world peace or the
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exploitation of the area for the benefit of mankind. In view of the cohplexity
of the problems involved, when exploration and exploitatiph activities ﬁad
increased suffiéiéntly, a licensing system with rather elaborate eieﬁents of
auﬁhbrity and control would be célled for. The machinery envisaged would be
able to promulgate rules and regu1atidns in order to co~ordinate; supervise

and éontrol activitiés on the sea—bed'and 6cean_floorn

31. It was also suggested that liceﬁces would.be'iésued_not tQ individuals but
to Member States who would then themselves be responsible for issuing licences
“to operators under their own legislation and”seéing-that agreed standards and
safeguards were observed. In this connexion, a view was expressed that licences
-should not only be granted to Statesjbut'also to groups of States and to
international organizations.

A2. It was also considered_that sea-bed resources could be divided into two
categoriés: subsoil deposits and surficial deposits; There would, therefore,
. be two types of licensing which might also fall into_three different stages:
exploration, evaluation and exploitation. With regard to exploration, in this
view, there were only two possible alternatives - either registration or
licensing, or complete freedom of expleration. With regard to evaluatioﬁ,
mineral dredging activity would call for registration only, but in the case of
drilling, licences should be issued to States by international authority. ALl
exploitation would have to be licensed. | '

55. Bome delegates toolk the view that there could be a close resemblance
between a registry system with addiﬁional functioﬁs and a licensing authority, -
whereas others maintained that there was an. essential difference.

34, It was also suggested that the system of régistry be dissociated from the
system of licensing go ag to uge the first for the explorationlstage while the
second would apply to the exploitation of mineral resources. '
35, On the other hand, it was observed.that the system of concessions practised
by nationals of developed countries had so far nat contributed to the development
and prosperity of the countries on whose.territory the conceésions had been
granted; on the high seas there would be even less bf an opportunity to bring

foreign companies to abide wmore closely by international standards and laws.
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36. It. wés also suggested that the intefnatioﬁal machinery thuld have the 1ﬁht
to grant or refuqe a licence depending on the extent to Jhlch the aopllcatlon
conformed to the criteria laid down.

- 37, A function ﬁf an 1nternat10nal machlnevy3 1t was said, ahould be to ensure
tha+ the proceeds derived from act1v1t1ek w1th :espect to the zea- bed would be
applled in an eguitable manner, Laqug 1nto aceount ahe paramount need to_,
accelerate thereby as far as 90851bLe the economie ﬂrowth of the deve10p1n5
countries. _ _ _

38. A broad range of methads of.channélling benefits in the interest of the _
international community should be conSidered, Safe, thi$ task could be entrusted |
either to the future international'machinery iﬁself, to some United Mations organ, -
or carried out through a method of direct channelling of benefits to States. '
39. Another view was that the administrative machinery, with administrative and

-legal functions, should not be the same agency as the one operating the fund,
with its economic and technical functions and specialized advisers. _
0. It was also stressed.that the international machinery should ensﬁre_that_
production of_sea—bed_minerals éhould not unduly affect the price level of

minerals obtained on dry land. .

41. Another opinion held that the effects of machinery which would introducé_
creeping international controls would run countef to ﬁhe intérests of bpth'the
developing and developed countries. Instead of controlling production so as t0;f
protect the markets of land producers,-Ways ghould be sougnt to solve the
problems of fluctuating prices and demands regardless of where the minerais
originate, i.e., in the context qf:World mineral'prodﬁction and trade - instead

of_discouragiﬁg gsea~bed EKploitétion through additional strictureé.
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PART 1T

VARIOUS TYPES OF INTERNATIONAL MACHINERY

b2, As expldzned in the Introduction, part. IT deals with the various types of
+ntevnab10nal machlnery ‘which may be eﬂtabllshedg and part 11T with tﬂat ‘form of
international machlnery whlch would have Jurisdiction over the peaceful uses of the
seg- bed. Altbough further distinetions and refinements, as well ag combinations,
could be made as regards the variocs types of international machlnery which mlght
be established;, part IT covers in summary form the following types, represenulng _
the main forms which such machinery might take: ._ _ '

(1) Internatioﬁal.machinery for exchange of ihformatibn aﬁd preparafion:
of studies; _ _ S

(2) International machinery with intermediate powers;

(3) Tnternationsl machiﬁefy for.registration and licensing;

(4) International machinery having comprehensive powers.
-45. The lasgt- mentloned type of machinery is merely noted in part IT, in order to
show the full range of possible types of intermational machlnery, part II1 being

devoted to an examination of this form of machinery.

1. INTERNATIONAL MACHINERY FOR EXCHANGE OF INFORMATTON
AND PHEEARATION OF STUDIES

4y, The simplest and most 11m1ted type of machinery would presumably be the kind
designed merely_to record-and circulate to States information received from them
in accordaﬁce with & General Assembly resolution or other form of'decisioﬁ..-Since
this is a common variety of Secretariat function, it would seem appropriate to
consider it in conjunétion with fhe possible preparafion of felevant studies.
Pregent arrangements for_éoilection and disseminatioﬁ of information were.descfibed
in the previcus repért by the Secretarquenerél, hs was hoted theréin, exchange 
of_oceanogzaphic and other ihformatioﬁ_relevant to the development of sea-bed

resources is-at present being carried out by a number of orgenizatlons within and

&/..A/7622, énnex II, pér&s;753~§9. _' . o
e
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outside the United Nations system. As regards specialized bodies w1th1n the

United Nations syutem, partlcular reference may be made to the Intergoveznmental

'  Oceanograph1c Commission and the Inter-Govermmental Maritime Consultative -

. Organization, which have greatly assisted ih the promotion ‘of the ekch&n@é-of _

oceanographic and technical infommation within their respective areas of special

: competenée and interest. The United Nations,itself;has also'giventits:assistance

i

in ﬁhis regard, snd has prepared a series ofzpublicatioﬁs and other documents

" based, in afnumber of -instances, on information supplied by meber'States.'

L5. Having regard to the growing emount of infommation related to sea-bed
activities, and the expectation that that amount will incresse rapidly as those.
activities are pureued; Member States may wish to consider.whether, as one form

of Jnternatloﬁdl machinery whlcb might be establiuhed, arrangements should be made
te have the Secretariat act as a focal point for the assembly and dlssemlnatlon of
this information and, also, to prepare studies on a’ more permanent and regular

basis than hithérto. States might provide information (1n go far as the source of‘

. information would be States, as distinect, for example, from other sources of

1nformanlon, such as general or technical publications, or the results of research

carried out by international bodies) either on a voluntary Easis, pursuant to a

'Génera1AAssemblv-resolution, or they might assume an obligation to do s0 under a

'treauy, if one were to be concluded for the purpove.

b6, Under such arrangements, the Secretarlat besides colleﬂtlng and dlsaemlnatlng

information, might itself prepare, on a regular basis and in addition to what is.

-now being done, reports, reviews, summaries and other working papers on national

- and internatignal activities relating to the-seafbed,:as-well as on the relevant

Cactivities of the United Nations, the specialized agencies and other international

bodies.

o.. INTSRWATIONAL MACHINERY WITH INTERMEDIATE POWEERS
L, Prqceedlng from the premise fhat +he:taéks of the:irterna+i0na1 machinery
might be gzeater than rhOﬁe degcrlbpd in section L above, Tt 3ess than those of

gl Lﬂa*Jon, rlcensln or of the exercige of wider powers described below, it is

possible bo _envﬁmgge a form of machinery which mirht perform certain intermediate .

tesks with resroct to the promotlon of 1nternat10nal co- operatlon. The context 1n

/dd“
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which these tasks wouid be performed WoUld be one in which States would, in
principle, be at liberty to ekplofe and exploit resources, subjecﬁ only to any
'pafticular obligatians'assumed and to thé.geheral_obligation of seeking to find
Ways'of COwoperating in the development of the're$ources in-questibn and of |
avoiding such friction as might otherwise arise_between individual Stateg or
'operators. The machinery woﬁld accortingly be designed to promote internationél
co-operation in this sphere by providing, in essence, a common meeting.grdund

af which pfoblems could be discussed'énd resciutions adopted,_on a consensual
basis. The tasks or functions which might be performed may be provigionally
divided as follows: the preparation of.resolutions of a general character (for
exampie, ag regards the principles to he observed with respect to the exploration
and exploitation of the natdral resources_bf the sed«bed; the encourégement and
endoréement of scientific research; and measures te ensure respect for other
ugers of the marine environment);'the preparatidon of specific conventions and
reéommendations; the formulation of a code of interngtional regulations,
gtandards and recommended practices; the establishméﬁt of a complaints procedures;
and, possibly, the negotiation and adoption of arrangements with respect to ' '
qubtas and allocations of gea-bed resources. The machinery‘ﬁoul@ not, in
principle, itself have direct powers, but would pfovide a means whereby States
could discdss the issues and adopt certain common solutions, as well ag
receiving'assistance on some of the technical guestionsg involved.

L8. 'The form of machinery which would appear most suitable to perform functions
of this character would be that of a United Nations subsidiary orgapn, on a scale
similar to the United Nations Industrial’Development.Organization or the ‘
United'Nétions Conference on Trade and Development) 5r,'pcssibly, that of a
United Nations Specialized_agency. It would bhe for the General Assembly to
decide which, in the light of the tesks performed, would be the more preferable .
form. As regards the method of establishment of such bodies, this matter was
discugsed in the Secretary-General's previbus studyISO that detalled comment on

that aspect is not necessary.b The basic digtinction is that whereas subsidiary

o el : - . —_— . ) .
2/ A/7022; apnex 1T, paras. 90, 95-103. This report dlso gives information
on the following aspectae, which are not therefore deslt witn here:;

- membership, voting arraugements, financial arrvangements and secretariat.

e
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orgdns are establlshed “parsuant to the Charter, by TESOlJt10P of the pflnchal
organ 1in questlon,-jtne spec1allzed agEPClGS were set up by lnternatlonal
treaties coneluded.at plenlpotentlary conlerences. AS was prev1ouuly pointed -
: out _however, a further combination of possibilities alSO exists ¢n that '
arrangements could be made whereby an international treaty, elaborated and
adopted at a conference of States,_would provide for the 1mpus#t;an of duties,.
and “the granting of rights, to a_égbsidiary_ofgan'of the United Nations’
established pursuant to é;resblution-of the General Assembly,z/ |

bg. TInstitutional structure. The precise institutional structure of the

machinery would necessarily have to be related to the actual functions agreed’
upon. It may, however, be of interest to note the cases of existing United
Nations subsidiary organs of a major characﬁer. The principal crgan of UNIDO

is the Industrial Development Board, éomposed of fdrty-five members, which

holds regular annual sessions and réporté each year to the General Assembly
thraugh the Economic and Bocial Council.gf'The Bbard may establish such
subsidiary organs as it may find néceséary; UNIDC hag its own gecretariat,
headed by en Executive Director who has ovér-all responsibility for
administrative research and operaticnal activities. UNCTAD has a more elazhorate
organization, consisting of a Conference, which meets every three years and the
members of whiéh are States Members of the United Nations or members of the
speciglized agencies or of the International Atomic Energy Agency, and the Trade
and Development Board of fifty-five members, elected by the Conference.9 The. .
Board carries out the functions of the Conference when the lattef is not in
session, and reperts to the Confefence and, annually, to the General Assembly
through the Economic and Social Council. The Board may establish subgidiary -
organs, and has set ap committees on varioﬁs major topics of concern to UNCTAD.

The secretariat of UNCTAD is'headed'by the Secretary-General of the Conference,

é/ Article T, para. 2, of the Charter provides the general authority.
Articles 22 and 68 of the Charber deal with the authority of the General
Agsembly and of the Economic and Social Coupcll t2 establish subsidiary

organs.
7/ -A/(62?, annex II paras. 87, 95-101. .
8/ = General Assembly resoiution 2152'(XXI) of 17 November 1G66.
9

qeneral Asscmbly Iesolutlon 1995 (YIX) 0f_50 December 1664,
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who, as in the.case of the Executive Director of UNIﬁO,'iS eppoinﬁed by the

'Secretary-General_of the United Nations and eonfirmed-by the General Aseembly.
BC.'-AS regards ﬂnited Nations specialized agencies, these consist, broadly
speaking;'of a deliberetive organ comgosed of all members, which meete-at regular
intervals (cbmmonly annually or biéenodally), of an executive body which uweets
mbre'frequeetl'lo -and. of a eecretariat "~ The specieliZed'ageﬁcies report'to

the Economic-apd Sooial Council. The Internatlonal Atomic Fnergy Avency, however,
reports dlrectly to the General Assembly. ' _ '
51. Functions. The functions which might be performed by international méchinery
degigned to promote 1nternatlona1 co- operatlor with respect to sea-bed ‘activities
are brlefly revieved below W1th cross-reference where approprlate to the
performance of 51mllar tasks within their particular fields cf competence by

existing organlzatloms

(a) Resolutions and recommendatione of a general character. It seems

unnecessary to comment at length on thls most typlcal act1v1ty of international
'organs The ‘authority of United Nations sub81dlary organsg to adopt resolutions
derives from that of the parent organ, and expresq proVLclon for this is normally

made in the establishing resolution.

(v) Conventlons and recommendations glvlng rise to spec1f1c obllgatlan

The preparation within an organlzatlon of ¢opventlong or fecommendatlons,_whlch
are then submitted to States members for acceptance, 1s an establishéd and now
.familiaf practice. _The Iﬁtérmational Labour Organisation, in particular, has
developed ah extensive practice in this fegard, bhaged on afticle 19'of.its
Constitution;_and similar procedures have been provided in the cage of most of
the other1special§zed agencies. While United Nations subsidiary organe have not
ugually been £ equipped, UNCTAD has been eoncerned with the negotiationlof a
number of agreements falling within its competence, in particular the conclusion

i

of commodity_egreements.

As regards the menbership of such executive boc’lles§ see ﬁ/7622, annex II,.
paras. 116-125.

As regards vot;ng arrangemente in United Nations stQ1dlary'organs and
SpELlallued agencees, gee A/T622, snnex II, paras. l;b 1ho .

& &
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{c) Adoptlon of 1nternat10nal rEgulatlonS, standards and recammended

practices. Here dlSO an extensive practlce has been built up by a number of-

' speclallzed and other: agenc1esg 1ncludlng IAEA,_the Internatlonal ClVll AVlatlon
Organlzat1on and the World Health Organlzatlon with respect to matters Wlthln
thelr competence.—f/ The need for the adoptlon of such regulatlons, standards'

“and ‘practices with regard to sea-bed exploration and expleltetlon_has-been-
wzdely stressed by speakers in the Sea-Bed Commlttee. ' Lo

52, - Complalnts procedures. The procedure w1th1n the organlzatlon for the

handllng of camplalnts, if one were to be establlshed ‘would reed. to be
carefully ron51dered and adjusted to wvarious 51tuatlons.' At least three _
different contexts for p0551ble eomplalnts may be dlstlngulshed complalnts of
non - observance of resgolutions adopted by the organlzatlon, complaints of
non-observance of gpecific treaty obligations assumed by 1nd1v1dual States;

and complaints as between States engaged in different and 90531bly confllctlng
uses of the seanbed and water column. In so far as actual or future treaty '
provisions are concerned, the matter mlght already recelve a degree of regulatlon.
under the treaty in queetlon. In the other two 1nstances, arrangements mlght
be made within the organization for the receipt of complalﬂts and for the
'appllcatlon of various technlqueq for their regalatlonq Such means might be

formallzeduw/or stress laid on flexrblllty‘and measures to achieve con0111at10n

between the partles

_;g/ See article III, paras. 5 and &, and article XII, IAEA St atute; articles 37
: and 5h Conventicn on Internatlondl Ccivil Aviation, United Nations Treaty
Series, vol. _15 P 265; and arkicles 21 and 22, WHO Constltutlon '

13/ Article 26, paras. 1-4 of the ILO Constitution, for éxample, prov1des that
complaints by a State member that another. has not observed an ILO Convention
to which both are parties, may be referred by the Governlng ‘Body to a
commission of inquiry, which is reguired t0 make a report, including its -

- recommendations, regarding the steps to be taken. The Governnents concerned
are then required to state whether they accept the recommendations and, if
not, whether they wish the matter to be referred to. the Internatlona1 Court
of Just1ce .

}E/ Thus, in the cage of the International Convention on the Ellmrnation of All
Forms of Racial Dlsc,rlmlnablonj adopted by the General Assembly on
21 December 1965, (resolution 2106 A (XX)), complasints of non-observance may‘
be brought: to the attention of the Committee on the: Blimination of Racial.
DlSCrlm1Daf13ﬁJ if the matier ig not setbled folliowing statements by the
partlee5 1t way W& referred toan ad oo ceﬁelrretieﬁ—cammeeelanh— e
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53. é{;angements'With-respect to guotas and allocatibns{ 'It”WQuld'be a matter

for consideration whether the internétiohal machinery'mighf pefform functions.
with respect to the_establishment of quotag or of allocations of specific areas or
guantities of_given séa«bed_resourees. Such'funﬁtions'might congict of the ..
provision of facilities for the negotiation as betwéen individual States of éudh
'quotas br-ailocations, or possibly of.the adoption of régulétions.which wou1d 
establish quotaé for the exploitation of particular sea-bed resourceg. Such a
sysﬁem would'be.désigned to_prevent_disputes from arising with respect to
exploitation of specific areas to ensure.qoﬁservatidn and/for to préclude depletion
of resources, and to prevent undue fluctuations in world prices of the resource

15/

in guestion.
5l . While no existing arrangements relate to a sitqation identical with that
envisaged, reference méy be made to the work of the Imtefnational Telecomunication
Union Plenipotentiafy and Adﬁinistrativé Conferences and of the ITU Internaﬁional
Frequency Registration Board, with respect to the divisgion of radio freguencies
betﬁeen States, and also to various fishing, seal and whaiing conventiong which

P
provide for the division of the permissible catch amongst participating nations.lg/
: - v .

5. INTERNATIONAL MACHINERY FOR REGISTRATION AND LICENSING}I/

55. The presgent section deals with the use of intervational machinery to perform

registration or licensing functions with respect to the exploration and

On the latter aspect, see also ’below9 part III, 4 a (3).

15/

16/ See e.g., International Convention for the High Seas Ficheries of the North
Pacific Ocean, United Nations Treaty Series, vol. 205, 9.65; Interim
Convention on Conservation of North Pacific Fur Seals, ibid., vol. 31k,

p. 105; International Convention for the Regulation of Whaling, ibid.,

vol. 161, p. 72; Arrangements for the Regulation of antartic Pelagic Whaling,
- ibid., vol. k86, p. 263 and Supplementary Lrrangements, ibid., vol. 486,

p. 271, _ :

lz/ International machinery of this character was also dealt with in the previous
study, see 4/7522, annex II, paras. bL1-69. See also part ITT, 4 4 (1) '
of the present study, which examines in more detail some of the guestions
raised with respsct to the operation of a licensing system.
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exploitaticn of sea-bed resources.ég/ " The internstional-mechinery concerned night
have.functions addifional to those:of registration or licensing - for example,
some of those referred to”sbove'with regard to fhe preparation of studies and nhe
promoﬁion of international co~operation5 or the encouragement of scientific’.
reSearoh or funotions with respecﬁ to the reservefion of the internaﬁional ares
exclusively for peaceful purposes Fbr purposes of exp051tion, however, only
those functions relating to registrstion ang licensing are. dealt with here.

56. Distinction between registration and licensing. - The pre01se scope of the

machinery and of the legal effects of registration and licensing would have to be
determined in the course of reaching agreement on the establishment of the
_ machinery. In principle, however, a qualitative distinction can be drawn between
registration and licensing whereas in the casge of registration the authority ”
or machinery would be passive in that it would merely note the activities Undertaken
by States (which, subject to such obligations as they might assume, would be

at liberty to engage in the exploraﬁion and exploitation of sea-bed resources ),

in the case of licensing the power to autnorize snch activities would presumably.
rest with the international authority, which would {or might, aooording to the

terms of the constituent instrument) be entitled to’est&blisﬁ the conditions

under which specific activities might be conducted. None of the speakers who

have advocated a registration'system appear to have endorsed, however, the

adoption of a minimal registration system whereby the international maohinery

merely recorded and circulated to States the 1nformation it received. If
régistration machinery of that character is set as1de, the range of possible

Iforms of machinery extends, in a continuous spectrum, from a registration system of -
“a "stronger" type to a "weak" or "medium"” licensing system, and beyond that to
a "strong" licensing system having oomprehensiﬁe powers.lg/ A sfrong"

registration system might come close in practice to a "weak" or "medium”

18/ It is possible that activities other than those related to the exploration
and exploitation of mineral resources (for example, the laying of submarine
cables, or the conduct of oceaHOgrsphlc research) might be registered or
licensed. The present- section, however, concentrates on the pr*nc1oal
case involved, namely, the possible registration or licensing of activities
related to mineral resources.

19/ With vegard to licensing srrangements in oongunctlon with machinery hav1ng

- — nore comprehensive powers, see part I, b IR S
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'1ieensing'system; the matter to be determined would be the extent of
 powers. to be granted in each case, Witﬁin.the'conceptﬁal ffamework indiéated_
-whereby reglstratlon machlnery would tend in prlnc1ple tobe Weaker than
machlnery entrusted w1th llcen51ng functions. . '

57; In essence, 1nternatlonal reglstratlon would provide ev1dence of .
| non~-govereign title with respect: to the exploration: or exp101tat10n'0f_the'.
resources .of partieular-areas of-the-sea—bed and its subsoil: The registration
- act by itself wauld.not,presappqse aldetermination of rights'td conduct

" activities ih such areas. In the case of licensing, the intermational machinery
would be the eoarce_of the rights concerning the activities to be conducted .
Put in negative termé,.#ithout sﬁch grant of rights by theﬂlicensing aﬁthority,
the activities could not be cenducted; correepondiﬁgly, onee granted,_ﬁnder an
effective 1icensing-systemathe fights granted could not be iﬂfringed by . other.
States. . _ ' ' . '_.
58. It is also possible. that a single form of machinery might be'estab1ished
to perform.both reglstratlon and licensing functions - for example, the |
registration of exploratlon activities and the llcen51ng of actual exp101tatlon.
Conceivably also, there might be a recording or grantlng of certain 1ntermedlate
rights if actual investment was made (e.g.; to carry oat core drilling) betieen
the conduct of registeredieXploration and ‘the undertaking of licensed
exploitation,.with a difference in the costs payable to the international machinery
in each case (thus, registfation costs might be no more than the adminisfrative
expenses involved, whilét licensing fees might be dependent on the scale Of- 
'.productlon) | | ' _ ' : '
59, Having regard to the area of possible convergence, the present sectlon
therefore deals with machinery to perform both reglstratlon and/or_llcen51ng.
functions. o n | ' -
60. .Mandafory or nonwmandatory arrangements.- Acts of reglstratlon mlght or

might not he. made mandatory or, in other words, might or mlght not be
recognized as the sole3means_to provide evidence of rights to sea4bed fesuurces,
Licensing arrangemeﬁts, onathe.eﬁher hand, would be mandatory in the senge that
there.would be no othefaway”ﬁo obﬁain rights over such reeourees. ,While}the.

operation of a licensing sjstém might be seriously impeded if a censide?able
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nunber. of States felt themselves free to dlsregard it, it is et least concelvahle
that an optlonal reglstratlon system could be malntalned even though not all
States were observing. it S ' a
“6L. If it were desired to make 1nternat10nal registration an express legal
obllgatlon or to establlsh 11cen51ng arrangements, it would prohably ‘be necessary
to do so by treaty haSed on the prlnclple of unlversallty It has 1ndeed been
stressed by many speakers that as a practical matter, any system or reglme with
respect to future arrangements for the sea-bed could operate only on a basis oi
general partlclpatlon . . ' '

62, .If, however, reglstratlon were not fto be made mandatory then recourse

could be had, for example, to the adoption of a resolution by the General

Asgembly in facultative terms, establishing international registratlon and

"urging" and “requesting" States to.comply with the'procedhres_thereby egtablished.
States would'theh be at liberty, within the'bounds of the Charter, to deftermine
'whether or not to act in accordance with such arrangements and to gain the' '
beneflts, v1s—a-vis others, of being able to pclnt to 1nternat10nal

registratlon, as public. ev1dence of their prior clalm to the resources of a
A

given area. _ .
6%. - Formg of international'machinery to perform registration or licensing

functions. IhternatiOnal machinery of a mandatory character wduld_have‘a

legal status laid down_in the treaty, separate.from that'offother_existing.
bodies or institutions, such as the United Nations. The new ihstitution could,
however, be brought into relationship w1th the -United Natlons by wvarious
supplementary acts, and attention msy be called here to the existence of several
organs within the United ‘Nations system which perform functlons laid down- 1n
separate treatles.ao '

6l In the case of a reglstratlon body of a nonvmandatory character, it

would. be posslble to prsceed to its establlshment by means of-a General Asseubly

resolutibn, in go far as ifts functions and powers could be performed by =

__/ The main. examples belng the Office of the Uhlted Natlons ngh Comm1551oner
for Refugees, which performs functions under the Convention Relatlng to the
Status of Refugees, and the narcotic drugs bodies. ' Details are given

' in the prev1ous study, A/T622 gnnex II, paras. 98 lOla.
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United Nations subsidiary organo——/ ‘More exten81ve funetions and powers for such
reglstratlon body would requlre correspondlngly larger machlnery, and possibly |
necegsitate the conclusion of a spec1al treaty. IT provzslon wag to be made,
'for example, for the development of international standards and regulations
relating to mineral exp101tatlon, or to procedures for the recelpt and review
of cemplaints by other States, or if'conditions were to be imposed accompanying
registration (for example,das regards observance ef‘epecified'operational
procedures,_of;proof of financial eecurity ag&iﬁst-pessible inflietion of harm

" to other users of the marine environment), then censidefation would have to be
given to the setting up of fairly-complex machinery. The details of that
machiﬁery would necessarily depend on the'ecope-of wofk'ehtfusted to 1t, and
no'categorical estimate can be given at this junctufe a8 to the most suitable
size aﬁd fefm of the directing and plenary'bodies.(presuﬁably composed of State
representatives),.or of the scale of the secretariat Wﬁich.might be reguired

or of the_requisite.disciplines (oceenographere; marine biologists, persons
with expefience of the various agpects of mineral eXploration and exploitation,
economists, and S0 forth) which would need to be represented. Howsver, within

" the ﬂecessarlly wide parameters, it Would appear that a " 'strong" registration
body, for example, could operate within the framework.qf a United Nations .
subgidiary organ, or of a separate burezau (without neeesSarily connoting the
grant of separate legal personality):established by treaty. Such a body
-(Whieh would require SPecial arrangements with respect to its financing in
either.case) might accordingly consist of a pienary Eody (and/or a system of
reportlng to an existing Unlted Nations organ, such as the General Assembly).

a smaller executlve body (' the Registration Bosrd" or the Licensing Board", as-
_the case might be) also composed of State repreéentatives, which would presumably
meet more frequently, and a permanent secretariat 6f its own, which might or '
might not form part of an.existing secretariat. '

65. further issues. No account has so far been given of the technical

conditions, in the widest sense, under which a registration or licensing system
.might operate. Questions relating to the determination of the entities which .
wodld be entitled to register activities or to receive licences, the resources:
or eetivities to be registered or licensed, the_size_end duration of claims
21[__Tbe_preV1Qus study..gives examples of] Uhited—Natlensfsub51d1ary organ3m(such””

as UNCTAD, UNICEF and UNRWA) established by General Assembly regolution, see
~A/T622, annex II, paras. 95-97. ' : -
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or licences, the possible termingtion or cancellétion of regisfration or of
licénces, and the cbservance and adoption of safety Standards and_bfoaédures,
the scale of fees or other assessments t0 be paid, would all have t0 be =
decided, together (if it were so agreed) with a procedure for the settlement of

any disputes as might arise.gg/

4. INTERNATIONAL MACHINERY HAVING COMPREHENSIVE POWERS

66. The functions previously distinguished have been limited or specific in
character. They have invplved ﬁachinefy fdr the exchange of'information and the
preparation of studies; machinery with iﬁtermediate'power for the promoticn of -
internafional co~operation; or international machinery fof registration and .
Licensing of sea-bed activities. They_différ therefore from'theftype of machinery
referred to in the present heading, which would perform a much wider range of |
fﬁnctions and have much greater powers, including reguiapory powers, with
respect fo all peaceful uses. This particﬁlar type 1s merely_noted here, in
order to Complete the range of possible ﬁypes Qf'machinery which might be
established, and is deseribed in part III below, which iskdévoted solely to

this particular type of internatiqnal.machinery, to whiich special attention .is

called in resolution 25Tk ¢ (XXIV).

22/ These issues were dealt with to some extent in the previous study, A/T622,
annex II, paraS._h? 57 and 61-69.:




A/AC.138/23
English
Page 29

PART IIT

INTERNATIONAL MACHINERY HAVING JURISDICTION.OVER THE PEACEFUL USES OF THE

SEA-BED AND THE OCEAN FLOOR, AND THE SUBSOIL THEREOF, -BEYOND THE LIMITS

OF NATTONAI JURISDICTICN, INCLUDING THE POWER TO REGULATE, CO-ORDINATE

SUPERVISE AND CONTROL ALL ACTIVITIES RELATING TO THE EXPLORATION AND
EXPLOITATICN OF THEIR RESOURCES

1. GENZRAL CONSIDERATIONS

: 67. In calling for thé prepafatibn of a further study on varioué types of

international machinery, resolution 2574 ¢ (XXIV) mentions in particular

international machinefy having jurisdiction over the peaceful uses of the sea«béd.

Machinery of this character differs from those examined under part II in that

1t would be endowed with "jurisdiction” over all peaceful uses Of the sea-bed..

. No attempt will be wmade here to define the coﬁcept of “jurisdiction",.but the
scope of the powéfs of such machinery in respect of exploration and ekploitation
is illustrated in the resolution itself, which states that they include 1.“l:he_.-

power to regulate, co-ordinate, supervise and control all activities relating

thereto".

65. It has been said that the proposed "common heritage of mankind" is a concept

which provides central dlrectlon and purpose to machinery of this type. The
principles and purpoaes which have becn mentioned by delegations ag 1nheren£
in this concept also imply Certain.functions and pOwers. The most important
of these functionsg are thSe relating to licensing, desighed %0 cover a range
of activities with respect to the sea-bed and would of necessiﬁy require broad
.regulaﬁory powers . | | o | '

69. Machinery of.this nature could only'be agtablished by a treaty'whiéh,
possibly with additional treaties, would establish the legal régime the
machinery is designed 1.0 fegulate, Regulations issued by the organization and
- implementing legislatién which parties to the treaty or treaties may enact,
would also form part of the régime.. It is assumed that, in accordance with
General assembly resolution 2574 (XXIV), a comprehensive and balanced Stétément
cf principles will first be'adopted as a Geclaration by the General Aséembly.
All or most of the principles in ﬁhe declafation, with possible additional’

principles, would be incorporated in a treaty under an appropriate heading

e e Fees
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_ degigned td'reflect the fact that. they wouid constitute‘the guiding'principies .
for the operatlon of the reglme. These princ1ples mlght follow a preamble '

and precede a chapter on the purposes or obaectlves of the reglme, some of whlch
have been’ dlscussed in “the Sea-Bed. Commlttee for 1nclu51on in the declaratlon.
-Dependlng upon the degree of detall in Whlch the functlons of 1nd1v1dusl organs
are prov1ded-for,_thls might be followed bJ a chapter settlng out the genersl
functlons of the meehlnery. Subsequent chapters or artlcles mlght deal w1th _
merbership; legal status, comp0s1t10n, functions and forms of gach of the organs,
rules or principles concerning particular uses of the sea—bed, measures for
implementation or enforcement of regional arrangements, and settlement of i
disputes. Prov151ons settlng out the stages by whlch the Organlzatlon mlght
.gradually assume w1der.funct10ns might be given cens1derat10n. The view has
been expressed in this regard that the machinery might take a“limited form at
Tirst and be expanded and strengthened ag need and requirements-dietate. _Any .
such arrsngement, if it were to be agreed upon, might entail.estahlishing'a
transitional régime with clearly determined stages in which addltlonal pr1n01ples.
and functions mlght apply. .

70. In accordance with the terms of resolutlon 25?h C (XXIV), the present part of
the study will examine successlvely the status, structure and iunctlons and
'powers of such machlnery. Functions and powers relating to the exploration and
exploitation of resources are dealt with separately from functlous:and powers’
concerhing other.peaceful uses . Finaily; in view of the'feet.that'eeftain
standards would apply to functions and povers of both these categorles, ‘there

is a sectlon deallng with. functions and powers concernlng standards which would

apply to all peaceful uses°

2, STATUS

Tl.- It has been env1saged that machlnery of thls type should he endowed w1th full
legal personallty. In view of the extensive powers whlch,the machlnery would
have, and the consequentlal obllgatlons which it may have_to asgune, it seems
that no: other legal status would be possible. The relevant prevision in the

treaty establlshlng the machlnery and the reglme Tor the- seaébed could most

approprlately be along the 11nes of the provisions in Artlcle th of the
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‘United Nations Charter and article 1 of the Conventioﬁ on the Privileges and
Impunities of the United Fatlons. Article 10k of the United Nations Charfer
provides that "the Organization shall enjoy in the territory of each of its
Members such legal capacity as may be necessary for the ekercise of its

functions and the fulfilment of its purposes™ . Article 1l, gection 1, of the
Conventlon provides that "the United Nations shall possess Jjuridical personaiity.

It shall have the capacity:
"(a) To contract,

"(p) To acquire and dispose of immovable and movable property,
"(¢) - To institute legal proceédings.”

Most of fhe organizations within the United Nations family have in their
constituent instrdments provigions in thig regard similar, If not identical, to
thoge quoted above. Having regard to the range and scope of its powers,; the
question would heed to be considered whether more detailed formulation of the
machineryls legal capacity would be required.

72. Tt has also been.suggested that the sea~bed organization be established
within the United Nations system, although not necesgarilyhon the pattgrn of
existing specialized agencies. If it were so established, its precise
relationshiﬁ with .the United Wations and the othef crganizatiohse in the United
Hations family ﬁould have to be stipulated in appropriste agreements.

5. Closely comnected with the legal status of the organizatioﬁ is the question
of what priviléges and_immunities it would have; Here again, provisions similér |
to those in the Convention on the Privilegeé and Immunities of the United Nations
would, in all probability, provide for most of what is needed in this régard.
However, were the seawbed organization to have the power to engage directly in
operational activitieS, it might have to have special provisions along the lines
of those. of financial organizations within the United Nations family (such as the
International Bank for Recongtruction and Development and the International
Monetafy Fund ) which mske an Important exception to the general immunity from legal
orocess enjoyéd by these organizations. Generally speaking,.the purpose of such
an exceptiom'is'to make the organization amenable to suit as regards obligations

contracted with third parties in the exercise of its powers to raise capital.

/...
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Thus, in the case of the IBRD, the Bank is subject to aétions brought against it
in a court of competent jurisdiction in the.territories of a member in which the
Bank bas an office, has appointed an agent for the purposes of accepting service
of notice of process, or has lssued or guaranteed securities. ther similar -
lending agencies, such as the African Development Bank, have eétablishéd 25 an
exception "cases arising out of the exercise of its borrowing powers". Most of
the lending agencies provide in their respective instruments that the full
protection of immunity from a legal process ‘applies to actions brought by
members or persons acting for or deriving claims from members. This means that
controversies bhetween the organization and its members of whatever chavracter
cannot be brought before a court, but are to be settled according to a4 procedure
for the gettlement of disputes which 1s provided for in puch cages.

¥

3. STRUCTURE

Ths The structufe of the organization would largely depend upon the precise
functions and powers accorded to it and the particulsr purposes which the
organizafion ig to fulfii. It could be =said in general thq? the organization
would have an organ in which all the members would be represented, whose purpose
would be to establish policy and give direction to the organization; an orgaﬁ

of more restricteé meMbérship to examine, recommend oOr decide on guestions of
granting of licences and other questions reguiring urgent decisiong; possibly

one or more technical or scientific organ of an advisory ﬁature; and a secretarist.
An organ designed to have some functions in respect'of settlement of disputes
might or might not be an organ only when called upon to pérform finections. The
actual allocation of benefits might or might npt'be deslt with by an organ of

the organization, although it might be important for the organization to integrate

o3/

this function with others linked with it.
5. Vv

23/ Certain of the problems cornected with the structure of this type of
rachinery, in particular membership, voting arrangements, financial
arrangements and secretariat, have been considered in the previous study
of the Secretary-General (A/7622), annex II, paras. 51 et seq.

/nea
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: 2L/
5. Various private assoclations have made proposals~—/ regarding the structure

of machinery for the sea-bed. Some of the wachinery contemplated in these

proposals would be concerned not only with the sea-bed but with the marine

environment as a whole.

&

L. FUNCTIONS AND POWERS

A. Fuonetiong and powers relating to the éxploratidn and
- exploitation of resources

76;_ Among functionsg énd powers_relating'to the explorgtion and exploitation of
resources, the following will be examined : 7
(l) Licensing; '
(2} Direct exploitation;
(3) Role with respect to fluctustions of price;
(4) Collection of fees and royalties;

(5) Training programmes.

(1) Licensing

77+ One of the most important Ffunctions of machinery of thig type would be to
license activities for the development of resources in accordance with certain
standards to ensure their equitable and rational management. These standards would
be of varying imporfance and character and would, in effect, implement the general
principles governing the régime. |

78. In_the case of this particular type of machinery, the distinction between
licensing and, registration would be considerably more pronounced (see aBOVe,

paraé. 56;59). Régistration machinery, éven if endowed with far-reaching
regulatory powérs, would, in principle, accept or reject_aﬁplications within

certain narrowly defined limits, while machinery of the type dealt with here

!

g&/ The Ocean Regime, Elisabeth Mann RBorges=, published by the Centre for the
Study of Democratic Institutions; Draft Statute for a United Wations Sea-Bed
Authority. Twenty-first Report of the Commission to Study the Organization
of Peace; February 1970 "An Ombudsman for the Oceans", Frank M. Potter,

Jr. PIM Preparatory Conference in Kingston, Rhode Island, 30 January-

1 February 1970 (unpublished)}.

e



A/AC.138/23
Fnglish
Page 34

would have greatér powers in accepting or rejecting applications. Thus, an _
application for the exploitation of natural resources might be denied, deferred
or subject to negotiation because, for instance, of the need to prevent severe
fluctuation of prices of raw materials in world markets or to protect submarine
pipelines dr cables lying close to sea-bed resourceg for which application has
been made, or to permit ¢ompletion of scientific research carried out in the
area. In view of the fact that_the powers would apply not.only to different
resources but also to any of the other peaceful uses of the sea-bed, it would be
necessary to allow for some latitude in their exercige, (see section € (4),
"Conflicting uses of the sea-bed"). 4 further relevant factor is the
interrelationshiﬁ of the sea-bed with other parts of the sea, such as the water
column over which the machinery would have no jurisdiction. For insténce,_an
application for gea-bed rezources lying near important fishing resourcés might
give rise to difficulties if licensing powers were to be exercised without
regard to all interests involved and without appropriate procedures for
consultations and negotlations with interested parties.

9. A nunber of lssues are likely to arise in connexion,with-the licensing
power of the machinery. Some of these issues concern genergl principles or
definitions to be contained in the constituent treaty, while others concern
standards or operating procedures which might pbssibly be adopted by the machinery
itself once established. The list of topics in annex I to the intefim report of
the Economic and Technical Sub-Committee (A/AC.138/SC.2/L.6) was intended to
identify some of the topics kobe considered in the context of any kind of régime
and it is accordingly illustrative of the issues which'the licensing powers of the
machinery would raise. Therefore, in the treatment of subjects in this sectlon,

25/

thig list of toplcs has been taken into account .~

{a) Dpefinition of Tresources

850. PSome fundamental terms and concepts would'havexto be defined concerning

the powers of the machinery as‘regards natural resources. As regards the

25/ 8ee also Mineral Resources DevelOpment with Particular Reference to the
Developing Countries - United Nations publication E.T0.II.B.3.

/...
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definition of "resources™ of the sea-bed, it is assumed that all mineral
resources; whether metalliferous or not, will be ihcluded.'

81. Mineral resources. It has been suggested that the mineral resources of the

area that are likely to be exploited could be'divided into two different
‘categories: (a) deep deposits, i.e., oil, gas, sulphur, saline minerals and
steam, which could be extracted through drill holes in the scb}bottdm, and

(b) suificial dépoaité, i.e.; manganese nodules, phosphorites, etec., which could
be collected by dfedging or. other methods. '

82, Another division bas also been suggested: (a)'mineral depositsg within
bedrock; (b) surficial deposits lying upon or under the ocean floor,’and '

(c) "deposits" in the form of minerals contalned in solution in sea_waters.g—/
It will be noted that the machinery would have no jurisdiction over minerals in
solution in seé water. However, this would not apply to special cases of
concentration of minerals such as hot brines.

83. Living resources. The question arises, if the living resources of the sea-bed

are included among those falling under the powers of the international machinery,
how such resources are to be defined. Consideration in this regard may be had

to the provigion in.afticle II, paragraph 4, of the Conti;ental Shelf Convention.gZ/
8Lk. TIn the consideration of this question, scientific'data'wouldohave to be

taken into account regarding_the possibility that, within the area to waich

the régime would apply, there_couid be organisms of sedentary species of economic

or other value. A similar questioﬁ might arise with respect to fisheries

conducted by meansg of.equipmenﬁ enbedded in the sea-bed. Tt will be recalled that

gﬁ/ See "Mineral resources of the sea" (ST/ECA/IES)

27/ This prov151on reads as follows: ,

"Tpe natural resources referred to in these articles consist of the
minerals and other non-living resources of the sea-bed and subsoil
together with living organisms belonging to sedentary species, that is to
say organisms which, at the harvestable stage, either are immcbile, on or
under the sea-bed or are unable to move except in constant physical contact
with the sea-bed or the subsoil."

/lna. .
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such fisheries are dealt with under article 13 of the Convention on Fighing and

Congervation of the Living Resources of the ngh Seas.2

85. Other resources. % further guestion may arise whether sunken shlps,

archeological relics or lost objects lying on the sea-bed might be considered as-
part of its resources Where no clear claim of ownership by.any péfticular person
or entity exists. Perhaps these are not "resources" or at least not "natural .
rescurces". Nevertheless, they ma§ fall under the jurisdiction of_the machinery,

1f the recovery of such objects is regarded as another use of the sea-bed.

(b) Bgtages of activities
86. In the development of marine mineral resources, various stages of activities
are usually distinguished: exploration; evaluation and exploitation. The'system
of licensing would have t¢ take such stages into account. With regard to

exploration, a dlstlnctlon might be made between 501ent1flc 1nvestlgat10n and

economlc_exploratlon.

(c) Entities entitled to participate in the development of sea-bed resources

87. As pointed out in the previous study of the Se@retary-déneral on machinery,
licences might be granted to States; to Btates engaged in a joint enterprise; to
international, State, or private bodles; and to individuals. Jhile it ﬁight be

possible to have a gystem whereby licences could he granted by the 1nternatlonal

machinery to all these operators, it hag been argued that licences should be

28/ This provision reads as follows:

"l.  The regulation of fisheries conducted by means of equipment
embedded in the floor of the sea in areas of the high seasg adjacent to the
territorial sea of a State may be undertaken by that State where such
fisheries have long been maintained and conducted by its nationals, provided
that non-nationals are permitted to participate in such activities on an
equal footing with nationals except in areas where such fisherles have by
long usage been excluslvely enjoyed by such nationals. Such regulations will
nct, however, affect the general status of the areas as high Sea5 .

B2, In this article, the expression 'fisheries conducted by means of
equipment embedded in the floor of the sea' means those fisheries using .
gear with supporting members embedded in the sea floor constructed on a
site and left there to operate permanently or, if removed, restored each

gseason on the same site."

e ' Y e e /. e
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‘granted - exclugively tofsﬁates, asSociations of States and intérnational:
crganizations. _ ' k

88, The list of topics annexed to the interim report of the Economic and
Technical Sub—Committee (A/AC.158/SC=2/L.6, anmex I) mentions as possible
operators authorized to participate in sea-bed fesource development three elements
or entitles =- States, State-authorized_eperators and international organizations.
On the first of these, there appeers to be no problem. With regard to State-
authorized operaters, the guestion of the role of the euthoriziﬂg State has to
be considered, particularly'whether the authorizing States should bear '
respongibility for supervising actions of their licencees. A related guestion is
whether a State could sublicense operators which are neither its nationals nor
ccmpanies incorporated in its terfitory. Apart from the diffizulty which the
State might encounter in supervisging such operators, it is cc ceivable that it
would not be prepared to undertake liability for their actions. In general,

thig might be a matter for decision by each Jtate concerned, provided that a
solution is found for the problem of Jjurisdiction over vessels and installations
operated under g flag different from that of the authori%ing Stategg/ and that
arrangements to meet liability are satisfactory. Regarding the third possibility,
whether international organizations could also be elligible, account ghould be
taken of the problems that might arige with regard to the guaranfees, financial.
or otherwiée, which are necessary for the.explcration and exploitation of the

sea-bed. The possibility of joint ventureg should also be taken intc account.

(a) Assigpment of respon51b111tv for the admlnlstratlon cf prOV1510nS
and rules :

89. This topic appears in paragraph 2 of the list of topics and was dealt
with ir the previous study on machinery by the Secretary-General.ég/ It was
suggested that a double concession system might be established, so that the

international authority would grant licences to a State which would act as a sort

_;/ See previocus study of the Secretary General A/T622 annex II, para. 175.
30/ ﬁ/7622, annex II, paras. 55 and 61.
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of "admiﬁistering authority” in respect of the sublicences they might in turn grant
to enterprises. This double system would raise the question of the extent to

which regpongibility for administering provisions and rules would be assigned to
States as opposed to the international machinéry. It is assumed in this hypothesis
that sublicences granted'by the State would be granted under its laws and
supervision. In this case, the conditions which such national laws should umeet
might be stipulated in the constitutent treaty. 3Hegulations implementing'the
principles of the régime wight also te iesued by the machinery, regulaﬁions which
the administering Staete would be bound to incorporate in its laws. Suitable
procedares for international inspection of operations might likewise have to be

developed.

(e) Types of operating rights

90. Verious types of rights may be granted in relation to different stages of
mineral development. Ag pointed out in the review prepared by the Secretariat
on "Government measures pertaining to'fhe-development of mineral resources on
the continental shelf" (A/AC.138/21), four types of rights are representative of
various practices prevailing in the development of mineral resources on the

continental shelf:
(1) A non-exclusive exploration right which may be followed by an

exclusive right for evaluation;’
{(2) A non-exclusive right for exploration which may be followed by an

exclusive right in which evaluation and exploitation are combined;

(3) An exclusive combined exploration and evaluation right with
preferential oﬁtion for exclusive exploitation; _

(4) An exclusive right in which exploration, evaluation and exploitation
are combined. - ' '
An extrapolation of such rights may be envisaged as part of the basis on which

instruments for use by the international machinery could be deviged.

(f) Procedure for granting licences

91l. While various procedures for granting licences can be envisaged, such as a.

first-come-first-served basis, the drawing of lots, grant on the basis of the
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merits of the applicants, and competitive bidding, consideration would have to

be given to the needs of developing natioos, bearing in mind thé-exploitatioo

of sea-bed resources for the benefit of mankind ag & whoie.. An equitable |
distribution of licences might be achieved by a combination'of ways rather than
by adoption of a single procedure. The main igsue, however, might be the extent
to which the mechinery would have_toffollow guidelineg aﬁd'procedures established
in the constituent treaty or alternatively be empowered to exercise wide

discretionary authority in allocating licences.

(g) Conditions and obligations arising from the granting of licences

92. Among these elements the guestion of the selection of'the area and ites size
will have to be determined. It has been suggested that the authority of the
international.machioery should decide which areas are to be ope . to operators.
In hationai practice, areas allocsated for exploration are generally larger than
those allocated for evaluation and exploitation. It has also been said that the
authority might have discretioﬁary power Lo prevent disproportionately large
afeas from being placed under the control of a single operator. The duration of
rights for which a licence remains valid should be fixed,'t;king into account,
inter alis, the nature of £he rescurces, the distance from shore and the size

of the area. Licences may be cancelled, and might or might not be transferable
from one licence holder to apother under provisions to be determined.

95. The granting_and'retention of licences could be made conditional upon various
requirements (work feqﬂixements or production requirements) and could entail
various obligations for the operator. In particular; these obliggtions could
deal with the problem of safety of personnel, prevention of pollution, the

protection of 1iviﬁg resources, and 1iability arising from operations (see below).

(h) Financial aspects

¥

9h. It has been suggested that fees to be paid by the operators for exploration
licences should be very light and designed to cover administration costs. It has
also been suggested that the proceeds of producticn royalties should be distributed

for the benefit of the international community, particularly of the developing

Juen
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countries. In accordance with a request by the Economic and Technical
Sub~Committee, the Secretary-General has prepared a paper on the question of
possible methods and criteria for the sharing by the jnternational commuhity'of'

proceeds and other benefits derived from the exploitation of the resources of

the sea-bed (A/AC.138/2L}.

(2) Direct exploitation

95. Reference has been made earlier in this study to suggestions that the powers
of international machinery shoﬁld include the possibility of direct conduct of
operations, or at least, that the machinery shouid not be precluded from
conducting such activities. This issue was dealt with in the previous repoft on
machinery by the Secretary~General, which indicated the main functions which
might be performed by an international machinery and the pfincipal issues arising
in connexion with those functions. As was noted, many issues would need to be
considered in relation to legal matters, financial arrangements and functions

31/

as well as operating functions.=—
96. Ar extensive range of powers would be necessary to enab}e the machinery itself

to engage in prospecting and exploitation activities with its own staff and
faéilities.' A lesser range of powers would be required for the machinery to
arrange for cthers to perform these operations 6n its behalf by a system of service
contracts; or to undertake joint ventures with other bodies.

97. Under gervice contracts, the conbractor would not be.in the position of
licensee operating under licensing regulations. He would be an agent performing
specified services for a fee, although it would also be possible to have other
arrangementé, guch as, for example; some share in the production or in the value
thereof. He would not in principle acquire any rights of ownership over mineral
production, which would remain with the machinery. The use of such contractual
arrangements could apply to all phases of.mineral development. TFor example; it
could be_exténdéd to the marketing; etc., of mineral production. ’

8. In the undertaking of joint ventures, the machinefy would enter into an _
agreement with an operator whereby, in return'for a share of the production or .

other consideration, the operator would participate with the machinery in the

31/ See A[T622, annex TT, paras. TO-Th.

———— rfif,f,i.,, | - T /. .'...
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development of mineral resources. Joint participation of this nature could assume
a variety of forms, whether in respéct of organization, financing, operations,

or marketing. It may be presumed, however, that such arrangements would not
norﬁally involve any relinguishing of'the machinery's rights of supervision an& _

control.

{3) Role with respect to fluctuation of prices

99.  An effective role for the international maéhinery in respect of price
flucfuatioﬁ could be envisaged only when the production of minerals from the
sea-bed and the subsoil thereof beyond the limits of national Jurisdiction would
reach such magnitude as to have a marked impact on world markets and, in particular,
on the exports of developing countries. A note by the Secretariat presented to

the Ad Hoc Committee in 1968 attempted to throw some light on this question.ég/

The scale of possible exploitation of the sea~bed will have to be considered in
relation to the growing world-wide demand for various raw materidls as well as

in the light of the evolution of costs and prices.

100. Assuming that, some time in the future, production of certain minerals from

the area beyond national jurisdiction may become economicaily competitive and

may affect the mineral exports of developing countrieé,zé/ various means ol

dealing with the problems that might arise may be examined. For example,
international commodity agreements for speéific products could be envisaged. The
internationai machinery could be empowered to become a parby to such an agreement
and, ﬁnder its termS, to enforce a ceiling for production of that given mineral
from the area Whén deemed necesgsary. It might also be enabled to enter intc some
form of compensatory arrangement with those developing countries which might

feel the brunt of this new competitibn, rarticularly in the case of a country .
whose econowy, being heavily dependent on production'of a given mineral, could
therefore suffer severe consequences. '

i

32/ "Economic implications of the exploitation of mineral resources on and
underlying the sea-bed and ocean floor and its subsoil) with particular
reference to world trade and prices" (A/AC.135/1h4).

22/ -A table, showing.the leading world producers and exporters of manganese ore
and phosphate rock is contained in ibid., annex I and annex IIT.
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101, Within the United Nations system, the'Unitéd Nations Conference on Trade
and Development is the organ entrusted with problems of commodity price |
fluctuations, and commodity agreements fall within ite field of competence.
Therefore, if and when the neéd arises for a'commodity agreement in respect of
mineral exploitation from the sea-bed and the subsoil thereof beyond the limits
of national jurisdiction, it would be reasonable to.expect that UNCTAD would
take note of it and deal with this metter in co-operation with the proposed'.
international machinery.

102. At present, the Inbternational Tin Council is the only established _
international body aealing with a specilic type of mineral production and setting
agreed production ceilings.éﬁ/ Some looger informal arrangements have been in.
exisfence for lead and zinc as well as copper. OFf a different character is the
Organization of Petroleum Exporting Countries which protects the interests of a
number of major petroleum exporters. At this juncture, it is difficult to be
more explicit ag to what kind of agreements-dr arrangenents may proﬁe to be
‘relevant for the hypothetical produétion from the internsticnal zone. It seems
evident, however, that this aspect of the matter will require study as -

exploitation becomes a reality. v

(4) Collection of feeg and royalt1es§5/

105. The international machinery could organize and administer the collection

of fees, royalties and other levies to be paid by authorized operators under the
international régime to be established. This might be done throﬁgh Member States
which would then be responéible to the international organization for the
collection of sums due from operators under their flag, or it could be direct
from the operators. The method of collection, ag well as the method of
assessment, might be laid down in the instrument establishing the machinery. It
has been suggested that a distiﬁction should be drawn between registrétien fees,
é&/ In addition.to tin, internsational agfeements are in operation or under

negotiation for the following commodities: cocoa, coffee, olive oil,
sugar and wheat, See Commodity Survey, 1968, United Nations, E.69.IT. .D. 5.

22/ For questions regarding the allocation of funds see "Possible methods-and
criteria for the sharing by the international community of proceeds and
other benefits derived from the exploitation of the resources of the o

area" (A/AC 138/24).

LI
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feés to be paid for the right to expldit the résources, and royalties on the
resources recovered. It mlght be that dlfferent methods of collectlon would be
appropriate to the dlfferent types of dues Provision would also have to be
made for penalties for non-payment of dues or royalties and for:arrangements for
handling disputes in'COﬂnexibn with such penalties (fbr'example,'concerning the
amount and/or quality of the material taken from the ocean floor). Some method
of ingpection might be envisaged. . | ' |

10k, While it has been emphasized that the terms of the arrangéments with States
and/or other:operétors Should-be precise in specifying & definite_area, duration
and type of product to be covered by a licence, it has also been recognized that
terms would have t6 be such as to_encburage exploitation; and the wmachinery
might wish to take this into accounﬁ in eétablishing financial terms for permits
td exploit. Consideration might also be given to possible arrangenents in

connexion with unsuccessful operations.

(5) Training programmes

105. The Secrétarnyeneral, in his report "Marine science énd technology: survey
‘and proposals",éé/ drew attention to the fact that "the scarcity of competent
persoﬁnel... repained a limiting factor.to the'development of national efforts
and of interhational co-operation as regards the study of the ocean and the

full and rational-use.of its resources". In this report the Secretary-General
gave én'aécbunt of various tfaining activities carried out by orgenizations in
“the United_Naficns system concerned with aspects of marine science. Ocean-based
industries ﬁill require a vériety of speciélists‘in a wide range of basic
scientific disciplihes as well as in many engineering skills. There seems to be
worldawidé ﬁeaknésé'in most of these fields, particularly in developing countries.
‘The need for a éustained training effort becomes evident if these countries are
to be associated with exploration and exploitation activities in the area beyond
national jurisdiction, in the spirit of the General Aésembly resolutions and of
the discussions ﬁhat have taken place in the Committee on the Peaceful Uses of .
‘the Sea—Béd and Ocean Floor beyond thé Limits_of-National Jurisdictioh. The
international machinery to be established under the'international'régime could

perform impoftaht'tasks in this respect, such as:

36/ E/MMST, para. 283. For 1nformat10n on existing programmes, and proposals for
their expansion, see part IT, C, "Education and training in marine science",
and part-IIT, E, "An,expanded programme of co-operation in the fields of
education and training in marine science", of this report. /...
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(a) Organizing and implementing training programmes. These could be
organized in various ways as, for example, in co-operation with Governments -
concerned, with regional brganizations Or groups, with authqrized operatbrs, as
well as with thbse bodies within the United_Natioﬂs-sysﬁem,implementing projects
in thls field; | ' o '

(b) Ensurlng that operators authorlzed under the international régime
fulfil their obllgatlons w;th respect to the tralnlng of personnel

(c Allocating part of any funds which may become available to the
1nternat10nal rachinery from the proceeds of economic sea-bed activities to
finance such tralnlng programmes when deemed fea31ble '

(d) Ensuring proper placement of fellows under bilateral or multilateral
fellowship programmes; ' | |

(e) oOrganizing the widest possible dissemination of relevant information

on marine science and technology.

B. Functions and powers concerning peaceful uses of the
sea-bed, other than exploration and explOLtatlon of
resources N

(1) Iaying of submarine cables and pipelines

106. International machinery of the ty@e enviséged in resolﬁtion ESTH ¢ (XXIV),
having jurisdiction over the peaceful uses of ﬁhe sea-bed; might include amongst
its activities responsibility in relation to the laying,_maintenancé_and
protection of submarine cables and pipelines. The issués which would be posed
may be divided under two headings, the first concerning the exiéting.arrangements
with respect to submarine cables and the second the need to regulaté possible R
conflicting uses of the sea~-bed, such as its use for the defelopment of mineral
regsources and, also, for the 1ay1ng of submarine cables. .
107. As regards the firgt aspect, the freedom of States to lay submarlne cables
and pipelines is amongst those expressly referred to in article 2 of thg 1958
Convention of the High Seas. Special provisions on this subject are contained
also in articles 26-29 of the Convention on the High Seas, in article 4 of the .

Convention on the Continental Sheif,'and in the Convention for the Protection
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of Submarine Cables of 188h.§1/ It should also be noted that the International
Telecommﬁnication Union is presently charged with responsibility for the
promotion of internatiocnal co—operation.with respect to'telecommdnications,
ineluding the use of submarine cables for”telecommunicatidn purposes.jB Various
other bodies are also engaged in work (for example, the activities of IMCO with
respect to saféty of naﬁigation) which may have a bearing on the subject. 1In

the event that future internationsal machiﬁery were endowed with power'to regulate,
sﬁpervise or control the laying, maintenance and ﬁse of submarine cables apd
pipelines, consgideration would accbrdingly have to be given to the guestion of
the extent to which existing legal provisions would need to be amended and, aléo,
to the gquestion of the co-ordination of'thé activities of the new machinery with
thogse of existing bodies, such as ITU and IMCO.

108. Turning to the second aspect, the substantive functions to be performed with _
respect to submarine cables and pipelines, it is suggested that these Might
largely concern the possibility of conflicting uses of the same or clogely
‘adjacent areas of the sea-bed. Thus, if the same or adjacent area were to be
used for mineral exploitation and for submarine cables, means would have to be
found to ensure that the one activity did not unduly interfere with, or iwmpede,
the other, and a balancing of interests achieved. Since it may be assumed that

the possibility of conflicts of this nature cannot, in any case, be entirely

21/ A survey of the relevant provisions is contained in the Secretariat study,
"legal aspects of the gquestion of the reservation exclusively for peacefunl
purposes of the sea-bed and the ocean Tloor, and the subsoil thereof,
underlying the high seas beyond the limits of present national jurisdiction,
and the use of their resources in the interest of menkind" (A/AC. 155/19/Add 1),

paras. 34-h1, _

38/ Article L, International Telecommunication Convention of 1 January 1961..
Reference to activities of ITU related to submarine cables may be found in
"Report to the Economic and Social Council on the activities of the
International Telecommunication Union in 1968" (E/4691), chapter 6, para. L.
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ruled out if the development of sea-bed mineral producticn is to proceed,ég/ the
fact that boﬁh activities would be regﬁlatéd within the framework of a single’
organization should in principle make it easier to find an acceptable solution.
109. The international machinery might also need to exercise powers to make
recommendations or regulations for such purposes as, for instance, the lights or
signals to be shown by shipé engaged in work on submarine cébles and pipelines;
the marking of the location of eables and pipelines and the recording of the _H
relevant information on charﬁs; the avoidance of marine pollution in conhexion
with the layihg of cables énd pipélines; and the reporting of any damage caused
to cables and pipelines.by other installations erected on the sea-bed, or any
damage which the operation and maintenance of cables or pipelines might cause to.
others. Certain of these matters are already subject to a measure of regulatlon

by‘ex1st1ng bodies or agreements.

(2) Reservation exclusively for peaceful uses

110. Throughout the discussions in the United Nations on the question of future
arrangements with respect to the area of the sea-bed and the. ocean floor beyond

the limits of national jurisdiction, emphasis has been pldced on the necessity

39/ It is of interest that, as regards the continental shelf, article. 4 of the
Convention on the Continental Shelf provides:

YSubject to its right to take reasonable measures for the exploration

of the continentel shelf and the exploitation of its natural resources,
the coastal State may not impede the laying or maintenance of submarine -
cables or pipelines on the continental shelf." :

In its commentary on the pertinent draft article, the Internatlonal
Law Commission declared:
"The coastal State is'required to permit the 1aying of submarine
cables on the sea-bed of itg continental shelf, but in order to avoid
unjustified dinterference with the exploitation of the natural
resources of the sea-bed @nd subsoil, it may impose conditions’
concerning the route to be followed." VYearbook of the International
Iaw Commission, 1956, vol. ITI, p. 299. ' '

Thus, in the only area presently exploited and subject to multiple . :
" use of the kind under discussion, a degree of regulation has already
been found necessary and introduced. :

.__[_'..._' .
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of preserving the area exclusively.for_peaceful ugeg. for many delegations,'the;
military use of the area is incompatible with the principle, whiéh they accept,'
that the area should be used in the common interests of mankind. One of the main
reasong adduced for drawing up an internationdl régime, fprthefmore, hag been that
it i= urgént_td avoid an arme race on the ocean floor, which would present an
oﬁstacle to the uee of the sea-bed for peaceful purpbses. .

111. Certain.différenceé'bf view have been expregged ag to how the general desire
to ensure that the'afea ig preserved for peaceful'usés may ﬁest be implemented.
Proposals and suggeetions on the prohibition of.military sctivities on the sea-bed
and the ocean floor and.the sgubgoil thereof have been made and are still under
'consideratidn by the Conference of the Committee on Disérmament at Geneva. Any
arrangements édopted for the sea-bed would have to take into consideration whatever
agreements may be reached in thesge negotiations and accepted by Member States, in
so far as the latter relate, either directly or indirectly, to arms control
measures'in the areé beyond national'jurisdictian. |

112. The fﬁnctions to be performsd by possible'international maéhinery might thus
depend on the terms of ény treaty adopted in relation to arms control measures

in the area, resulting from the work of the CCD, as well as‘on the arrangements
concluded as a result of the work of the Sea-Bed Committee. It is difficult to
anticipate at this jﬁnctare whether the final outcome would.be an international
machinery whose functions and powers related.both to the development of natural
resources and to the reservation of the area for beaceful nses., It is possible,
however, that tasks reiéting to obgervation of aﬁ armeg control treaty for the

area (such'as procedures for registration of activities,'recéipt of eomplaints,
verification and inépéction) could be entrusted to,'and performed by, an agreed

form of international machinerxy.

(3) Scientific research

113. Punctions rélating to scientific research concerning the sea-bed might be
amongst thnse entrusted to international machinery having jurisdiction over all
peaceful useé.o% thé international area. The existing framework within which
marine SCientific research-is now conducted - either under national auspices or

within the context of programmes of international éoéoperation - needs to be

- /°
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briefly indicated, as well as some of the'scieﬁtifie issues involved, before sone
of the functions which future international machinery might perform are described.
The freedom to conduct scientific research is amongst the freedoms of the high
geas énjoyed by all States.gi/ In so far as the grant to international machinery
of exclusive powers of Jurlsdlcticn over the sea-bed might be held to entail the
curtallment of States' existing powers_w1th respect to scientific research, the
conclusion of a treaty would be réguired. The exercise by.States of scientific -
research might be made dependent on observance of various conditions set by the
internatiénal machinery (for example, prior communication of pfogrammes and the
making available of results), or might invelve the international machlnery in the
general co- ordlnatlon of national activities relatlng to the scientlflc research _

of the sea-bed. E@/

See,. generally, the Secretariat study "Legal aspects of the guestion of the
reservation exclusively for peaceful purposes of the sea-bed and the ocean
floor, and the subsoil thereof, underlying the high seas beyond the limits
of national jurisdiction, and the use of their resources in the interests of
mankind” (A/AC.135/19/Add.1), paras. 19-21, 28-33,

&g/ A basic approach along these lines would be in conformity with the views
expressed by the legal Sub-Committee of the Sea-Bed Commlttee which, in
paragraphs 94 and 95 of its synthesis, summarized its conclusions with
respect to the principle of freedom of scientlflc research in the following

terms:

"oy, This principle was acceptable in general, as well as the notion of
the promotion of international co-operation in the conduct of scientific
research. The idea that freedom of scientific research in this area
shall be assured to all without discrimination and that States shall
promote internaticnal co-operation in the conduct of scientific research
and that there shall be no interference with fundamental scientific
research carried out with the intentlion of open publication appeared able

&

to command agreement, on the understanding that it would be nevessary to

be able to distinguish clearly scientific research from commercial
exploration. One element in this distinction was agreed to be the
subsequent making available or communication of results.

"95. Differences still remain as to the relation between freedom of
gscientific research and the possible obligations regarding prior
communication of programmes and subgequent communication of results, as
well as differences as to whether the notions of accessibility or
availability on the one hand or dissemination on the other should be
employed. . There is still no agreement on the inclusion of the idea that
‘such research should not be the basis for claims for rights to
exploitation. The suggestion regarding strengthening the research
capabilities of the developing countries is gtill further con51dered
. (underllnlng in orlglnal) See A/T622, part IT.

[oon
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11k, Various internationai bodies (such as the United Nations itself, UNESCO and its
I0C, IMCO, the Food and Agricultﬁre Organization of the'Uhited Nations and the World
Meteorological Organizatioh) are now engaged, in.differing-degrees, in the
encoufagement of activities relating to sciehtific research of the merine
_environﬁent. I0C in particular has an interest and competence in this field, and
its "Cémprehensive outline of the SCOpé-Df the long-term and expended programme Qf
oceanic exploration and research", prepared in response to General Assembly
resolutions 2414 (XXIII) of 17 December 1968 and 2467 D (XXIIL) of

21 Decembér.l968, includes a special section.entitled "Geology, geophysics and
mineral resources beneath the sea",gﬁ dealing with the problems of scientific
research on the sea-bed. In the event, therefore, that new machinefy were Lo be
established, States would have tc consider the extent to which; on the one hand,
the new machinery would impinge upon or supersede the activities of existing

bodies and, on the other, whether scientific inguiriles relating exclusively to the
international area of the sea-bed could in fact be kept separate from those _
relating to other parts of the marine.environment. Assuming that no single agency
were to be established, baving over-all respongibility with respect to all forms

of marine science, the problem of co-ordination between different bodies would need
to be borne in mind. _ B

115. A éertain range of functions might be.performed by the international machinery.
in respect of scientific research. It might, for example, seek to promote
programmes of sclentific research on a co-operative basis, devoied to particular
aspects or to particulaf regions of the sea-bed. The scientific investigation of
the international area of the sea-bed would appear to be a clear instance in which
it will be very difficult, if not impbésible, for a single country_td conduct
comprehensive and exhaustive inquiries on its own and where all will stand to.
benefit from internmationally co-ordinated activities. More specifically, begides
encouraging and sponsofing ihternational investigations, the international machinery
might be empowered to'license or register nationalfresearch activities. In the :

case of registration, States might be required to give notice of the site of

Eﬁ/' A/7750, part I, section k.
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installations and devices to be. used, as well as to register the aétualiresearch.-
to be conducted. The question of the publicafidn of the resuits achieved Wbuld'.
also have to be considered; States conducting research might be reguired to inform .
the machinery, within a specified period, of the results, which the machiﬁéry'woﬁld'
then disseminate. The international maéhinery‘might also be'called upon to‘ruie,
if any difficulty arose, whether particular inguiries or activities constituted
scientific research or comﬁercial exploration, as well as to define what.
exploration programmes fell under the concept of scientific research. The qﬁestion
of conflicting uses of areas of the sea-bed, or of the waber column, 1nv01v1ng
scientific reseaxch act1v1t1es, might alsoc need to be considered and powers glven
to the internaticnal machinery in order to help resolve any difficulties which
might arise in this connexion. ' '
116. Arrangements might aiso be made through the internaticnal machinery for the
participation of nationals of differvent States in common research programmes and
for strengthening the research capabilitieg of the developing countries. The
drawing up, withiﬁ the framework of the organization, of comprehensgive research.
programmes relating to the sea-bed, might assist in securing this objective;
. : . oo

(4) Other uses
117. Besides the functions and powers referred to above, consideration May also
need to be given to functions and powers relatiﬂg to other uses of the sea-bed.
While it is difficult to foresee all the other possible uses of the sea-bed which
technological progress might bring about,-reférence'may be made to the use of the
sea-bed for the following purposes, each of which might be'accompaniéd by the
performance of related functiqns and powers by internationai machinery: _

Barvesting of sedentary species and fishing condﬁcted by means of eQuipment

embedded in the floor of the sea, beycond the limits of'national-jurisdiction;

44/ On the guestion of possible confllctlng uses, see also below, part III h C(h),
paras. 133-136. .

&5/ On the gquestion of educational and tralnlng programmes, see also above,
part TII, 4, A(5), vara. 105.

Eé/ See article 13, Convention or Fishing and Conservatlon of the Living Resources
of the High Seas. '
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Ocean Pata Acquisition Systems embedded in the sea floor;&i/
Placing of storage tanks for oil, gas, radio-active wastes, chemcials, and

other substances, on the sea floor; and
Bxploration and recovery of sunken shlps and lost objects (both from the

point of view of archaeology - with regard to Whlch UNESCO performs a varlety of

functlons - and as regards salvage operations).

o 'Functions and powerS'concerning gtandards which would.
“apply to all peaceful uses

(l) Prevention of pollutlon

118." It would follow from the concept of internaticnal machlnery of the type dealt
with in the present portlon_of the study that such machinery would ineclude amongst
its concerns measures to p:event pcllution, and possibly other hazards as well.
_(Various-organizﬁtidns in the United Nations system, including the United Nations
.itself,'UNESCO and its IoC, IMCO, IAEA,.FAO and WHO among others, are presently
conducting aetifities in connexion with the prevention of marine pollution. )

The steps ﬁhich might be taken to prevent pollution, which present certain special
features, are considered below: other hazards may more conveniently be consideread
under headlngs (h and (5) below, relating to conflicting yses of the sesa-bed and
of the sea-hbed and superJacent waters, and liability; heading (j) safety of life
and property, may also be relevant in this regard. '

119. The existing provisions of international law relating to mariﬁe pollution
were briefly referred to in the Secretary-General's previous study.&§ The only
majof item of note which has occurred subsequently hes been the conclusion (but
not yef_the entry into force) of two coﬁventions under the auspiceé'of IMCO, in
November'i969; and also the adoption by the IMCO Assembly of certain-amendments to
the International Convention for the Prevention of Pollution of the Sea by 0il,
designed to stiffen its-provisions.ig/ The two conventions adopted in November 1969,
the International Convention Relating to Intervention on the High Seas in Cases of
0il Pollution Casualties and the International Convention on Civil Liability for

Oil Pollution Dasmage, regulate respectively the conditions under which a coastal

hT/ See Draft Convention on the Legal Status of ODAS, prepared. by the I0C Group
of Experts, document SC/ICC.EG-1/7, annex IV.. -

.ﬂ@/ A/T622, annex II; see also "Study on marine pollution which wight arise from
the exploration and exploitation of the sea-bed and the ocean floor and the
subsoil thereof beyond the limits of national jurisdiction" (A/7924

""597 IMCO Assembly resolution 47175 (VI) of 21 Odtobsr 1969, and annex.

/..
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State may intervene to prevent the actual or threatened pollution of its shores
following an accident involving the loss of oil from & tanker, and the system of
financial liability to apply in respect of major oil spillages.of this nature.
120..Although the existence of various 1enal instruments would, of course, have.

to be taken into consideration in detemmining what specific measures should be
taken, it has been assumed that the present section is to be based on the
__supposition'that internationai'maéhinery_of the type under diSCQSSibn would, in
principle, have responsibility'fér prevention of marine pollution arising out of
activiﬁies conducted on the sea-bed. Looking at the matter from this over-all
standpoint, a series of issues would need 10 be considered.

121. ®irgt, a definition, or a means of arriving at a definition; of_poliution
would heve to be agreed upon. The prohibition of pollution, if defined in

abgclute tefms as meaning the prohibition of any‘cbénge whatsoever in the marine
environment, would mean that the exploration and exploitetion of fesources
{certainly of mineral resources) could not be conducted. What has to be

determined therefore, is the threshold or the "base line" up to which pollution

{or change) could be inflicted without damage, and beyond Wthh pollution would
need to be prohibited. Determination of this question, is, sc1ent1flcally speaklng,
a difficult matter and might well reguire, to be complete; an ocean monitoring

or ccean surveillance system, comprising all seas (both national areas and béyond)
and all forms of pollution {i.e., pollution caused by envirommental conditions,
such as the action of wind and rain carrying pollutants from the land,.and
pollution caused by immediate human intervention -~ for exemple, that Which might

be caused by ocean mining). An ocean surveillance system of such a scale would be
a considerable undertaking and, if established, would constitute a iarge portion
- of the machinery's work. Tt may be noted here that I0C has proposed that a system
which might perform such functions be.established,ig/ and that the CDAS proposals

which IOC has also sponsored might also comtribute to'a world-wide sclentific

system, on a co-operative basis, of This nature.

50/ "Long-term and expanded programme OF oceandgraphic research" (4/7750),
ammex, part I, 3. .
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122. Over and above such a syétem,-thm machinery might alsb wish to concern itself
with specific regulatlons relatlng to pollutlon qangers arising out of the
exploration and exp101tatlon of ‘sea-bed resources. Before the possible contents

of such regulations are considered, however} it should be pointed out that the role
of the scientific surveillance system just menticned would not be purely seconpdary. .
As has frequently been remarked, s great deal remains to be known about the sea,

its operations and the effects of human intervention (as in the case partlcularly

of the exploitation of mineral resources) Agide from the possibility of an
accldent on a major scale, comparable to the blow-out which occurred in the Santa
Barbara channel in January 1969, and.which, it may be presumed, ﬁould be evident
more or lesslimmediafely, the danger which also exisgts is of a gradual deﬁerioration
in the marine environmént, causéd by a multiplicity of acts over i period of time.
Situations of that kind are much harder to afrest or to regulate and it is more
_difficult to make suitable'arrangemenﬁs as regards compensation to other users of
the seas whose interests may be affected. '

125; The substantive regulations to be adopted with respect tc prevention of
poliution would need to be based, at least initially, on national precedents; the
actual operational procedures with respect to the extraction of minerals (the main
resource whoge capture entails a risk of pollution) would not themselves dlffer,
accordlng to where the operatlon_was proceeding, and international regulatlons would
need to reflect the best standards of oil industry practlce.él/ What this would
mean in specific terms would have to be determined by experts competent in the
field; the 1'1&1::3_c>n.a,'I legislation in this field, frequently supplemernted by'detailed'
regulations, is complex and subgeot to regular review.

124, This fact of itself would give reason to consider mhetber, in practice, the
international machlnery, even of the type envisaged, would w1sh to underbake the
production of a comparable body of law, or whether it would evenuually be decided
that, within guidelines laid down internationally, the actual regulations to be
applied would be those promulgated nationally; or, to posit a slight variation,

whether the international machinery would concern itself with the adoption of

51/ TWote should be taken here of the study "Goverrment measures pertalnlng to the
development of the mlneral resources of the eontlnental shelf" (A/AC 138/51),

para. 57.
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international standards, which indlvidual States would then incorporate into
ratlonal 1aw'and enforee. Tﬁis issue 1s a particular application cf that dealﬁ_-
with in section 5 below, "Enforcement of international regulations or decisions

of fhe'organization", and is not further considered here.

125. A major'question,-not go far examined, except by reference to  the best
standards of oil industry practice, is that of the.stringency of the_reguiations to
“be adopted (irrespective of their final formal source). This question edjoins_that
of liability, which is referred to beloﬁ, and,more fundamentally, the possibility
of conflict of interests.between iifferent ugers of the sea. States with a strong
‘and immediate econonic interest in fishing in nearby areas might wish to be

granted speclal rights with respect to those areas (for example, a right %o allow
or disallow mining'actirities.there) and, in general, might wish to draft
regulations designed to protect fisheries (including maintenance of the marine
conditions whereby particular figh are nourighed) as far ag possible. As againgt-
this, other States might argue that impoeition of regulatiocns which were too
stringent would discourage operators, in a context in which, as some have'.
suggested, the problem will be to encoursge operators to und@rtake.ventures in

the first place. This possible conflict of interest is noted here because of its
direct im@ortance to the subject under discussion; its resolution would be a matter
of detailed negotiation at a suitable stage, in which appropriate regard to the
interests of fishing States w1th1n the over-all regulatory process might prcv1de

an alternative to recourse by such States to unilateral action. The exach and
final solution which may be adopted cannot, however, be forecast at this stage.
126. Tn summary therefore, the problem of the prevention of pollution, with respect
to international machinery of the type -envisaged, would involve consideration_of_e
the following Lssues : (1) accurate determination of the effects of the particular
shuman activities involved on the mérine environment, which would reguire, to be:
complete, the eperation of a-eeientific surveillance system, covering all forms

of pollution and all areas of the seas; (2) the adoption of suitable regulations{
stating what operational procedures were to be followed to prevent pollutidn;.

(3) consideration, in the preparation of such regulations, of the interests of
States (such as flshlng or coastal States) which may be adversely affected by the
activities concerned, and/or 2} rlghﬁ of unllateral determlnatlon, by fishing or

coastal Btates;-to deecide-whether such-activities may be carrled_eut,,atmleaﬁi_;nww
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areas over which they have a special interest; (1) adoption of provisions to
cover the possibility of immediate accidents, as opposed to a gradual deterioration

of marine conditions over a period of ‘time.

(2) Protection of living resources

127. There are various provisions of the Geneva conventidns relating to the
protectioﬁ and congervation of living marine'resources; ' supplemented by a
number of agreemehts dealiﬁg with the capture of particular species. The functions
enviéaged here fof the prospective internatiocnal méchinerthould not be to
supersede these provisions and agreements, but to conplement and'support.them by
ensufing that activities conducted on the sea-bed did not result in undue damage
to living organisms. Although such funcﬁions wbuld coincide in large part with
those relating to pollution,.considered above, (paras. 118~126} and the
regulatibn of conflicting uses of the seas, dealt with below (paras. 133-136),
the toplcs dealt with under those headings do not exactly colncide with that
urder digcussion. This fact, and the importance of the subgect,iz/ require that
protection of living resources be made a ma jor consideration in regulating the
COnditioﬁs under which sea-~bed activities are to be conduc%ed. '

128, The exact determination of those conditions would be a matter requiring
technical and Scientific study and an appropriate balancing of interests. The
marine food chain is complex and the extent to which the exploration and
exploitatidn of mineral sea-bed resources might affect the productivity of marine
organisms living in the water column, 4 is unknown, and indeed will necessarily
remain unknown untll guch exploration and exploitation has been expanded and its

effects noted. It would, however, be feasible for the machinery to seek to learn

52/' Articles 2, 24 and 25 of the Convention on the High Seas; articles 1-8 of the
Convention on Fighing and Conservation of the Living Resources of the High
Seasg; and articles 3 and 5, paragraphs 1 and 7, of +the Convention on tbe

- Continental Shelf.

ii/ The growth in figshing in recent years may be emphasized, the fishing industry
of developing countries showing a particularly large increase. The total
world fighing catch was 33 million metric tons in 1958 and 64 miliion metrie
tons in 1968. 1968 Yearbook of Fishery Statistics_(Commodities), FAO, 1970.

54/ This would appear to be the main issue. Special arrangements might be made
by the machinery as regards the protection of 11v1ng resources which adhere

to the gea floor 1tself

a



A/AC. 138 /23

English '

Page 546

what effect mineral exnloitatjon in areas under'national jurisdictioh has had on
fish StOCiS in the supergacent waters, in order to try to forecast what the '
effects of mineral exp101tatlon in the international area are likely to be, and,
genevally to supervise the over-all problem in conjunction w1th other
organizations (such as the Food and‘Agrlculture Organization of the Unlted Natlons

end regional fishery bodies) coencerned with the actual harvesting of living

regources.

(3) sSafety of life and prowerty

129. The functions which international machinery might perform in this connexion
would need to be devised with & view to ensuring the protection both of those
engaged in sea-bed activities and of those concerned with other maritime
cccupations, such as fishing and navigation,and of the property used.

130. As regerds the safety of persons, the principle tradltlonally observed at sea’
of giving priority to distress signals would presumably be applied following an
accident involving persons working on the. sea-bed so’ that ships in the ares would
assist in search and rescue operations if called upon to do so. Safety would,
chiefly be secured, however, by various technical means concerning the
specifications for the copstruction of installations, inépection of equipment,

the provision of life-saving and fire-fighting appliances, the adeduate training of
personnel and the observance of proper working practices. The extent to whiéh the
_internaﬁional machinery would be able to determine the standards to be observed

in ‘these spheres would be dependent on the power granted to it, but there would
appear 4o be considerable scope for the ﬁerformance of a variety of functions by
the machinery in this conmnexion.

13t. It may be noted that several organizations have alreadj concerned themselves
with some of the problems conCerned - The ILO Petroleum Cmmﬁlutee has examlned the
safety and health of personnel working on of £ -ghore drllllng and productlon
plasforms.55 In addition, the IMCO Maritime Safety Commititee, acting in response

to observations of the Economic and Technical. Sub-Committee of the Sea-Bed

55/ ‘See General Report: Recent Events and Developments in the Petroleum Industrv,
reports I and 11, Petroleum Commitiee (Internatlonal Labour Organlsatlon), '

seventh session, 1966.
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Committee32§/ has listed certain measures for improving the safety of perscnnel
working on off-shere installations;éz/ these pr0posais formed the basis for tﬁo
resolutionsié/ adopted by the IMCO Assembly in 1969 relating to the dissemination
of informetion coﬁcerning the location and manning of drilling rigs &nd
production platforms, and the édoption of safety radio-communication regquirements.
There ig, thus, already a considerable body of material which would need to be
examihed by the prospective machinery before appropriate recommendations and
regulations were adopted, de31gned to ensure the safety of persons engaged in

sea- bed operations. _ _

132. As regards the safety of installations and equipment used for sea-bed
activities (whether for purposes'of mineral extraction, scientific inguiries

or for telecommunications), as well as the safety of other users of the marine
environment the principal need in the present connexion would be to ensure that
appropriate notice was glven to the 1nternat1onal machinery of the 1ocatlon of
sea-bed installations or equipment, so that other users of the marine environment
night receive due warning.== 59/ The different applications of such a notice system
(relaying of information to vessels at sea; incorporation ef information in charts;
establishment'Of signals on installations; possible devising of sea lanes through
congested areas) would reguire to be worked out in detail in collaboration with
existing organizations (such as IMCO) and others, inciuding national authorities,.

also concerned with such matters.

(h) Conflicting uses of the sea-bed and of the sea-bed and super jacent waters

133. The fact that the sea and sea-bed may be used increasingiy for a variety
of purposes increases the possibility that conflicts may arise between different
uses. The question thus arises of the functions which international machinery

having jurisdiction over peaceful uses in the international zone might perform.

ié/ A/7622 part Three, para. 97.

EZ/ "Note by the Inter-Governmental Maritime Consulitative Organlzatlon
(A/Ac.138/15).

58/ Resolutions 4.180 (VI} and 4.182 (VI).

22/ For the'obligétions in this reepect of the coastal State in regard to its .
cqntinental shelf, see article 5 of the Convention on the Continental Bhelf.

e e . R . /;'.
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134. Should a single institution be glven jurisdiction over the sea-bed, that
would .itself constitute a means of preventing conflicts from arising, for example,
between operators competing for the_samé mineral-rich area. Howéver, the issue
under discussion does not concern conflicts between those éngaged in the samé'
activity but between those engaged in different activities. .Frdm the point of
view of international machinery of the kind envisaged, a'distincfiqn may Be.

‘drawn between conflicts between differént sea-bed aétivities over whiéh thé
machinery would have direct powers and Jjurisdiction, and conflicts between sea-bed
activities and water columm activities. |

135. The different sea-bed activities previously distinguished:in_this ?aper_

are: mineral exploration and exploitation; operation of submarine cables énd
pipelines; respervation of the area for peaceful purposes: sciéntific reéearch;
and certain other uses (such as the harvesting of sedentary species or.use éf the

sea-bed as a storage area for wastes). The extent to which conflicts would

neéessarily occur between these uses is extremely hard to determine. The
existence of the machinery and the requirment for its prior consent (6r at least
notification) before these operations could be conducted, Woﬁld enable thé
machinery to help reduce the possibil{ty of coﬁflicts from érising. As regards
mineral exploitation, the operaﬁion'of submarine cables and pipelines, and the
conduct of scientific research, the three main categories concerned, the

machinery would need to devise mesns so that mutuwal interference was kept to a
minimum. If the issue involved had not reached the stage of an actual dispute
between States (for which special ad hoc machinery might be created); the
machinery would endeavour, when the proposals were gtill at a plénning stage, to
ensgure, for example, that a mineral operatbr did not distufb submarine cables, or
that sclentific research could be conducted despite the existence of mineral
exploration activities in the same neighboufhood. The "planning" function of

the machinery, combined with its regulatory powérs, woﬁld thus be exerciéed 50 as
to prevent conflicts from arising between different users. _ _

136. This accommodation of different uses, on a bapis of discussioﬁ and reasonable
regerd for the interests of others, might alsco form the main appfoach with respect
to potential conflicts involving sea-bed activities and those conducted in the

water column or con the surface (mbst notably, navigation and fishing), with the




A/AC.178/23
English
Page 59

exception that the internaﬁional machinery would not have Jurisdiction 6ver

the latter. Apart from the qﬁestion of pollution, which has been previously'
considered, it would be ﬁécessary that, in framing reguiations and in exercising
povers in:rélation to sea-bed activities, the.machihery should take due account of
activities taking'pléce in sﬁperjacent waters and make provision gccordingly.
States which considered themselves especially affected'might seek to maske special
arrangements or application for a modificétibn of sea-bed pfoposals wnich might
interfere with their.fishing or navigation interests.—9 Mbre_generally, the
problem would be to ensure that, in the formulation of the authorizations given
and the regulations.adopted, the interests of different users of the marine -
environment were adequately reflected, a task which would be made easier by the
fact that ﬁost States members of the'machinery Woﬁld have interests both as users

of the water column and water surface; and as potential sea-bed operators.

(5) * Liability

137. In the event that ihtérnational machinery were to be established having
jurisdiction over sea-bed'activities, it might be deemed, én-aécordaﬁce with the
basic conception of such machinery, to be entitled to exercise functions and
authority in:ofder'to regulate questions of lisbility. Such questions might relate,
on the one hand, to liabilitj for damage as between différént sea-bed.operators
and, on +the 6ther, to liébility for damage as between sea-bed and non-ses-bed
operatdrs, with the machinery playing a somewhat different role in each case. The
novelty and difficulty of the situatioﬁ makes it impossible to give an exhaustive
anéwer to all the issues which might be raised, or their eventual outcome. The
‘present section therefore attempts no more than to indicate in general terms

some of the main topics or questions which may need to be considered and their
possible solﬁtioné so far as international wachinéry is concerned. _

138. As regards.sea—bed operators - essentially fpr present purposes those
~engaged in minéral'exploitation or in the operation of.submarine cables and

pipelines - the machinery‘might be empowered to determine what compensétion should

60/ On this issue see also above, section {1) "Prevention of pollution”,
paras. 118-126. o

L




A/AC.138/253 5
English
Page 60

be paid or what other measures taken in the event that one operator caused or _
recelived damage as a reéulﬁ of the activities of another. The particular meané'
whiéh the machinery could use for this purpose might vary considerably, frém
provision of disputes settleméht procedures as between individual operators, td'
"direct adjudication and the imposition of penalties by the machinery itsélf.
Several speakers in the Sea—Beﬁ Committee have suggested that, having regard to
the poselbility of extensive damdge being-caused_by mineral éxploitation .
activities, provision might be made for a system df financial guafantees.whereby .'
mineral operators were required to show proof, before beglnnlna thelr act1v1t1es,
‘that they had the means to0 meet Clalms which might be made agalnst them. The '
establishment of a guarantee system on these lines has usuwally been coupled with
the application of the principle of strict liabilify (as_opposéd to proof of
negligence by the. complainant) and the establishﬁent of a ceiling figure.with
respect to the maximum amount payable for any omne accident. It is not poééiblé
at the present juncture to say in any precise terms how a parallel system might_
operate with réspect to sea-bed operations (for example, as regards. the maximum
figure of liability), although undoubtedly it would be feasible to dévelop such

A"
an arrangement.

139. If brought into operation, a system'along thesé lines (basically of
financial guarantees and agreed principles of liability) would also assist in
regulation of p0551ble disputes concerning demage which mlneral operators might
inflict on non—sea bed users (such as fishing and navigation interests) Here
agaln it 1s difficult, if not impossible, to spell out the precise mechanism Wthh
might be used but, as indicated in the sectlon above deallng with pollutlon,
{see paras. 118- 126}, individual States who congidered that thelr interests with
respect to uses of the water column had been affected by sea-bed act1v1t1es
(such as States whose fishing 1nterests were adversely affected bV pollutlon
caused by mlneral exploitation} might seek to . curtail the offendlng act1V1ty or
possibly to submit a claim to the 1nternat10nal machlnery for compensation.’

- . There are, however, many aspects of the problem. First, States with flshlng

and other water-columm intérests.might héve.an,opportunity, élong with other
Sfates, to make their views known before the mineral act1V1ty was undertaken

‘Secondly, it would in any case be an obllgatlon of the machinery, as part of 1ts"-'
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functions with respect to the regulation of conflicting uses of the sea, to

ensure that, so far as possible, different sctivities conld be conducted without
serious interference with one another, and to formulate regulations with this
end in view. Thirdly, the individual State whose fishing interests were affected

might have considerable difficulty in determining which activities - for example,

‘mineral exploitation {in areas which might be under either national or

“international jurisdiction) or the disposal of wastes from a variety of sources -

had contributed, and in what degree, to a decline in fish productivity; the
knowledge necessary for such a determination might fest with the machinery and
with varioug other international bodies, such as those engaged in monitoring

the condition of the oceans. '

140. Separate from the above, which would concern essentizlly guestions of
liability as between individual operators and their respective States, would_be
the possibility of gradual deterioration of the marine environment as a whole -
a watter referred to in the section dealing with pollution above (paragraph 121).
and of the incﬁrfing of 1lisbility by the international machinery itself. Damage
to the marine enviromment as a whole, possibly as the result of = sériés of
different activities spread over the yeers, could only be guarded against by a -
system of regular-scientific obgervations vhereby warning was given of impending
changes and appropriate action taken; the matters involved would transcend the

activities of a machinery dealing solely with sea-bed activities in the

- international zone, although such machinery could nc doubt contribute to regulation

of the problems posed. As regards the question of the incurring by the-.
international machinery of responsibilify for damages, this would arise most
obviously if the international machinery were itself to conduct operations; in
such circumstances, arrangements would have to be made wherehy the machinery
could be held iiable for the consequences of its actions. The responsibility
of the organization might, hovwever, be invoked in other ways also (see above,
paragraph 93). Dispﬁtes might arise cohcerning,-for example, the application

of' regulations set by the machihéry'in thé courge of which it might be said that
the regulétions were inadequate, or allegations made that the exércise of the
organization's executive poWer had been improper. Disputes of this nature, howevér,
would appear to concern the'powers of the organization itself and their eXercise,

rather than liability as this has mostly been envisaged in the course of

"discussions,"namely:responsibiliiy fQIWthg_direét_ipfliction Qﬂ.?CQEQmiE_EQrQE,,___“_

/...
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5. ENFORCEMENT OF INTERNATIONAL REGULATIONS OR DECISIONS
OF THE INTERNATIONAL MACHINERY
k1. 1 1nternatlonal mechlnery Were 10 be established w1th full powers to
regulate, supervise, co-ordinate and control the exploration and eXp101tat10n
of the nmatural resources or other peaceful uses of the sea~bed two different
situations may he env1saged as regards .the enforcement of regulatlons and decisions

adopted by the machinery:
(1) Enforcement with respect to Stateg not partles to the treaty establishing

the machlnery, and

(2) Enforcement as regards States partles to the treaty.
142. As is clear from the Secretary-General's previous report,§£/ it wouid{hardly'
be possible from a legal standpoint to enforce decisions df the international_
machinery vis-a4-vis third States. Even if the concept of the eetablishmeﬁt of_en
"objective régime" were generally accepted, there would be practical dirficulties
as regards those States which did not agree to the applicability oflthe concept.
The possiblllty of the use of force with respect to such States should be excluded,
unless the partlcular violation of the machinery's decision might be deemed-a
threat to the peace, breach of the peace or act of aggression, when the_relevant
provisions of the Charter would apply. In order, therefore, to ensure fully
effective functioning of international machinery of the type_in question, it would
be highly iﬁportant to ensure universal perticipation in the régime to. be
established. _ _ '
1h3. As regards enforcement vieg-a-vis States parties to the régime, more partlcular
issues would be raised. Before considering these, reference may be made to the
prior question, mentioned briefly in part III L C (l) above in cenpexion with the
prevention of pollution, of the extent to which the regulations édopped wouid be
exclusively international and to what extent they would be netionai, As various
speakers have pointed cut in the ccgrse of dicusssions in the Sea-Gcmmiftee; it is
possible to envisage e-range of aiternatives_combining elements of both sources:
a treaty might lay down general objectives, specified in more detail in regulations
issued by the agency, but even in this instance it is unllkely that the agency

would wish to exercise Jurisdiction over every activity - for example, w1th

ﬁ;§;/ A/7622, annex II, paras. 181-19%k.
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respect to criminal acts: a;ternetiVely under a "double concession” type system,
each State might be responsible for the edoption of suitable fegulatione and their
enforcement, within conditions laid down by the authority. Under such z system,
conflicts might well arise between adjoining States, and the possiblity of
international superv181on of national enforcement might be contemplated

lhh Phe range of varlants is so great that it is scarcely possible to give an
exhaustive account of the methods of enforcement which may be finally adopted.

On the assumption, hOWever, that the internationel authority is a main, if not in
every respect the scle, gsource of regulations and decisions affecting the
international area, there would be a number of means of enforcement which it could
use. DBesides a eystem of international inspeetion of activities, States or
opefatore found acting in disregard of regulations might have any licence given
suspended or revoked, or might possibly be fined, as determined by the organization.
States ccanmitting wheteﬁer were regarded as serious violations might lose their
voting'rights'within the organization; VIn the event that the organization had
major functions with respect to non~armament measures, the consequences of refusal
to accept regulations or decisions laid down by the international agency might

have even more grave conseguences and involve questions reieting to the application
of provisicns of the United Nationg Charter. _

145. As a coroilary of the grant of extensive regulatory and decision-making

power to the organization, provision would haﬁe to be made for the settlement of
disputes relating to any regulations or decisions adopted, or their application.

. Such'dieputes might take broadly two forms, either 4 dispute as to whether a
regulation or decision was correctly taken by the organization,_as being within

its competence, or a dispnte in which one State complained te_the organization
that.another was not.acting in compliance with a particular regulation or

decision. Arrangements would have to be made in either case for a suitable

62/

systen of review and examination of such disputes.—

;62/ Reference may also be made in thls conpexion to the Secretary General &
-previous study, see A/7622, paras. 79-80. T
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