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INTRODUCTIOW

1. On .14 May 1971 ‘the Bureaux of the Committes on the Peaceful Uses of the Ssa-Bed
and the Ocean Floor beyond the Limits of Wational Jurisdiction and of Sub-Committees I,
II and III, meeting together, requested the Secretariat, in order to assist the
Committes in its work at its next session, to prepare en analytical swimary of proposals
and suggestions embodied in the vieﬁs expressed by delegations in the debates in the
First Committee of the Genersl ‘ssembly at the twenty-fifth session ond in the Sea-Bed
Committee session in March 1971, The summary should not. identify which delegations

hed made the points in question, It was also emphasized that the study should not
cover the proposals and suggestiions contained in draft resolutions, emendmeants or other
documents submitted in the Assenbly or in the Committee. |

2.  The present paper has been prepared in accordance with this request,

3. A sumary of this nature is n.cessarily a delicate undertaking, particulafly in
view of the indivisibility often attributed to the subject as a vhole and the direct
intercommexion betwsen many points, These introductory remarks therefore provide a
rather detailed description of methods used and of the problemsrof'exposition entailed,
4e  In order to make the paper as useful as possible to the members of the Conmittee,
the naterizl cOVered'has been set out under general headings. and cub-headings '
corresponding broadly to the elements of the sgreemsnt on the organization of the
Comrittes's work contaired in the sumary record of its forty-fifth meeting. The order
in which the headings are placed is also derived from that agreemeht. To comply with
the requirement that the paper be snalytical, however, it has been found necessary in.
Part II to break dovn the classification of material under sub-headings devived from
the material itself; the terms of the agreement do not themselves provide a sufficiently
detalled set of subjects to allow the degree of articulation called fof, No implication
should be read intoc this in.relation to the organizetion of work of the Commnitiee and
its Sub-Commitbees and it is not in any way intended to suggest that these rather than
other possible sutheadings should bhe vested with ény authority as formlations under
which topics should be studied.

5. The ways in which representatives have expressed views or put suggestions often

do not, of course, fit precisely the kind of breakdown that is employed. In pariicular,
it should be noted that in accordance with the terrms of the request for its preparation
this paper seeks to present, not = summary of actual views as stated by delegotions,

tut a compendium of general end specific points involved in such views which members



might wigh to take into account or keep under review in studying the different aspascis
of the Committee’s mandate. *hils it has not been found practicel to atiempt any
differentiation betwsen proposals and suggestions, on the one hend, znd visws, on the
other, it is mainly those elements of views uhich appesr to constitute points in this
sense that have been incorporated. Horeover, although the arrangement lnevitably
invelves some degree of apposition, no attempt has besn made to balsice views one
against the other. These points -represent particular positilons - some may have been
made by many and others by only one or two delegations. It is not the ohject of the
paper to assess the degree of support they may have receivéd; they are treated alike

as slements to be covered. For the same reasons there ig no atienpt at separation of
one position from another; and it should not be assumed thab because one point follows
ancther it is advocated by the same'delegation or delegations,

6. The materisl has been placed under the heading which seems most directly relevant.
It will be appreciated, however, that in many instances it could have been covered
under any one of several headings or sub-headings. For example, this is true
particularly of the issue of treatment and allocation of the precise definition of the
area of the sea-bed and the ocean floor beyond the Limits of naticnal jurisdiction
(hereinafter referred to as Mthe areaf) taken in relation to the similar matters covered
jin one way or another under the issue of priovity and under the temms of reference of
Sub~Comeittecs I an@ II. TIn order %o keep the 1ength of the paper within reascnable
proportions, every effort has been made to avold undue repetition. It should also be
noted that a great deal of material not covered is of direct relevance to the subjects
deslt with here., This is true, in particular, of the material contained in past reports
of the Committee to the General Assembly.

7. The order in which the points are covered under each heading or sub-heading is, to
the extent possible, one due to proceeding from the general to the particular. Whers
several themes of comparable generality are dealt with the order is usuelly more or less
érbitrary, No differentiation is attempted betueen points made in the First Committee
of the General Assembly and points made in the Sea-Bed Committee, It has been found that
material from the Flrst Committes discussion has sometimes besen superseded, in one way
or another, by the later material in the Seg-Bed Comnittes. To avold any confusion,
therefore, the material drawn from the First Committee discussion hes in the main been
lirmited to more concrete points of obwviously lasting interest. Points calling for
inclusion in the régime of elements of the Declaration of Principles have not

necessarily been noted since it has been assumed that they would be taken into account

in 811‘37' event. . e L . ——
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PART T: TREATMENT AND ALLOCATION OF QUTSTANDING SUBJECTS
AND THE QUESTION OF PRIORITY OF PARTICULAR SUBJECTS

A; Tpe satmeni and allocailon of the cuestion of the gre,ise definition of the

area of the sca-bed and the ocean floor and the subsoil thereof beybnd the
Limits of national 1urlsdlct10n.

8, This section deals with the points mede in discussions at the‘March session of the
Sea~Bed Committee on the subject of the treatment and allocation of ‘the precise
definition of the area of the sea-bed and the ocean floor and the subsoil thereof beyond
the 1imits of national Jurisdiction, It may be recalled that the agreement on the
organization of work read out at the forty-fifth meeting of the Committee contains the
following provisions: "It is understood that the Sub-Cormittees, in connexion with the
matiers allocated to them, may consider the precise definiﬁion of the area of the sea-
bed and the ocean floor and the subsoil thereof beyond the limits df national
jurisdiction. It is clearly understood that the matter of recommendations concerning.
the preclse definition of the area is to be regarded as a controversial issue on whlch
the Commlttee would pronoumce,®

Q. Thls agreement was internreled as meaning that the three Sub-Committees and the
Committee itself were free to discuss the gquestion of limits as and when that subgect
was relevant to their work., The main points in the discu;;ion concerned the guestion
of the body which would be responsible for preparing recommendations. |

10. It was considered that the main Committee should reserve for itself the right to
take a final decision on the question of the precise definitioh'of the area of the
sea-bed beyond nétidnal Jurisdiction, It was pr0poséd that the problem of the precise
definition of the area should be allocated to Sub-Committee I, which was to prepareA'
draft articles on the international régime, including machinefy? and should therefore
be empowered as well to malte recommendations, tnat is, to prepare draft articlés, on
the limits of apnllcatlon of the régime., Any Sub-Committee should be allowed to
consider the prec13e definition of the area in velation to the ltems a581gned to it,

but only Sub—Commlttee I should be empoitered to make recommendations on the issue.
Another view was that the question of precise definition of limits_shoﬁld.be‘dealt with.
by Sub—Oommittee I, bub without,affécting the priority to be given to the régime and
machinery.  On the other hand, it was contended, Sub—Commiﬁtee I could not by itself
settle the question of 1imi£s of the. area, givén the intimate relation betusen those
limits and the limits of the territorisal sea or the continental shelf, and the latter
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fell within the coupetence of Sub-Commlttes II,  The need was to reconcile within

Sub~Committee II the confliciing attitudes on the quesﬁion of the extent of national
jurisdiction before the outer limits of the area bevond national jurisdicticon could

be detériined, _

11, I% was proposed that the drafting of trealy articleés and the formulation of
recommendatlions concerning sea~bed limits should be reserved for Sub-Commlttee IX.

One suggestion in this commexion was that the seag-bed delimitation principle recommended
by Sub-Copsziittee II should be incorporated in the treaty on the international régine -
to be drafted by Sub-Cormittee I.  Allocation of the function of making recomsendations
to Sub-Comaittee II, it was said, should be on the understending that its considerabion
should await progress cn the essential elenents of the sea-bed régime in Sub-Conmi ttee Ie
Since the question of delimitation was crucial to the nature of the proposed
international machinery, no hasty decisions should be itaken and the final determination
of limits could be left te the later stages of the Cormittee's work. It wes also
poinfed out that if Sub-Committee 11 reached agreement on the extent of the territorial
sea, the neture and extent of the wreferential fishing rights of coastal states, the
outer limits of the continental shelf and the definition of the resources of the shelf,

it would have arrived for all intents and purposes at a nrecise definition of the ares

to.which the internntional végime was te apply. -

12, It was also consicered that since there was a very close reiationship between the
question of the‘limits of the area of the sea-bed beyond netional jurisdiction and the
mandates of both Sub~Committee I and Sub-Commitiee II, it would be logical either to
require Sub-Cormittees I and II to meet jointly under the chairmanshin of the Cheirman
of the main Committee and to consider and make recommendations on the llmits of the
continental shelf and of the sea-bed and ocean floor beyond national jurisdiction, or
to vest the power of naking recommendétions on that question in the main Gommitﬁee

itself,
Be  Treatment anc gllocation of the guestion of peaceful uses of the area.

13. This section covers not only the dlecussion in the Sea-Bed Comnittee in connexicn
with the treatment and allocation of the questicn of peaceful uses of The area as one
of the outsbanding subjects under the agreement on organization of work but also points
made in the First Comittee and in the Sea-Bed Committee on the subject of peaceful
uses of the area. I%t should be noted that the matter has been approached in different
ways; and that many comments have been directed to the ‘reservation of the aresa

exclugively for peacefﬁl purposes', a formulation which may be found in the title of
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The agenda ivem in the General Assembly, wihile others refer to "peaceful uses’, wording
which may be found both in the title of the Comwittee and the agreement on organization
e,

of woxk.  For purposes of the present swmary, 1t has not been found mractleal to

attemnt any organization of the naterial based on a distinction between these two

formu¢deg and it has besn assomed thalt poinis wade in connexion with both should be
covered, |

14, The point was made that the question of peaceful uses should be discussed. It
was unlikely, it was said, that the sea-bed would Ee used only for neaceful purposss
unless it were placed under international jurisdiction, International agreements,
it was contended, should be concluded as soon as possible to give full effect to the
principle that the area should be restriclted exclusively %o peaceful pur noses'as a move
towerd its exclusion from the arms race. Since extension of the arms race to the sea~.
ked and cocean floor would result in a consicerable broadening of the sphere of serious
potential conflicts and would make international co-operation in the exploitation of
its resources practically impossible, the treaty establishing the future régime must
provide for the complete prohibition of use of the afea Tor military puarposes. An
article might be included sgtating that the parties to the treaty would ccnclude as
soon as possible one or nore international agreements to imp%emenﬁ that nrinciple
effectively, '

15, Inother point made regarding the terms of the treaty was that it wouwld have to
inelude o provision permitting the internationsl institutions to underteke such '
functions as the powers concerned ulzht agree upon, _

16. The hope was éxpressed that the Committee would reach agreement on an over-riding
rule thaly in the interest of the pursuit of peaceful activities in the area, all
unavthorized activities should be exclﬁded; particulariy thodé serving national
military purposes, Further elaboration in the Sea-Bed Committee, it was suggested,
could perhaps expand provisions of the Treaty on the Prohibition of the Emplacement of
Nuclear Weapons and Other Weapons of Mass Destruction on the Sea-Bed and the Ocean
Filoor and the Subsoil Thereof, to cover the entire marine environment. It would be
necessary to reconcile the responsibilities of the international régime with those to
be undertaken by States Parties to Article III of the Tfuatye 'It wae considered that
implementation of the concept of peaceful purposes should include prohibition'of the
establishment of militery bases, installations and fortifications, or the testing of

any type of weapon in the area,
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17. Other points made included one to the sffect that a distinction should be made

batuween peaceful activities in the exploration and exploitation of the sea-bed and the
disarmement problem. It was held that specific problems related to prohibition of
the use of the sea~bed for militery purposes should be dealt with by the Conference of
the Committee on Disgrmament and were not within the competence of the Sea-Bed Committee,
Ancther view‘Was that the new international system should be applied onily to the extent
necessary to fulfill its purposes, and that it should not encroach on matters which
had fbund a satisfactory-solution under the exisgting rules of international law, The
question of military uses of the seas, and in particular of the sea-bed and ocean flocor,
should be left to the United Nations agencies concerned with srms control end -
disarmement.
38. In the discussion in the Sea-Bed Committee regarcing the forum to which the
gquestion should be allecated, it was noted that the subject had implications for the
international régime to be elaborated by Sub-Committee I, but that those implications
ranged much farther afield than the régime and could possiblj nmake it & fit subject for
discussion in the Cormittee itself.
19, A number of points were advanced in connexion with the proposiiion that the
subject of peaceful uses should be allocated to Sub=Committee ITI, In this connexion
it was observed that preﬁention'of pollution and sclentific research could well come |
under the heading of the peaceful uses of the sea.
20. One suggestion nade-was that the working paper prepared by the Secrebariat on the
militery uses of the sea-bed for the Ad Hoc Committee (A/£C.135/28) should be not only
brought up to date but also expanded in order to include an analysis of the military
uses of the seas, their present state and foreseeable technological advances.

C. Question of priority of particular subjects,
2l. The agreement on organization of work states that the Committee “shall . . .
decide on.the question of priority of particular subjects, including the intermationel

régime,_the internaticnal machinery and the economic Implications of exploitation of \
the resources of the sea-bed and ocean floor and the subsoil thereof beyond the limits
of rational jurisdiction, proceeding from resolution 2750 (XXV) and the relevant
explanations made on behalf of its co-sponsors.”  This pert of the summery covers

points made on issues of pricrity.
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22 Tt mey be recalled that this subject was touched wpon in statements mace in the
Pirst Oommitteei/and ir the General Assembly by the répresentative of Cenada, speaking
on behalf of the original sponsors of the &raft resclution which beceme resoluiicn
R750 C{XXV). AL the 1933rd. mesting of the General Assembly on 17 December, he
statedz that the seventh vreambular paragraph and operative paragraphs 2 and 6, taken
together, . . , imply a certain pricrity for the régime in the sense in which the
term is used by the International Law. Cormission. T wish to make clear, however, on
behal? of the 00msponsors; that the intention behind opaerative paragraph 6 was not to
imply that detailed preparatory work would not commence on other‘topics, such as the
precise delimitation df,the gsea-bed area or other law-of-the-sea subjects, until work
had been completed on the drafiting of the sea~bed régime, With respect to other
law-of~the~sea subjects, ‘it is the clear intention of the co-sponsors that all.urgent
questions on the law of the sea Shouid receive attention commensurate with their
urgency in'the preparatory work undertaken by the Committes, and the votes of the
co~spousors should be understood in this sense,

23. Various references were nade to such issues during discussion in the First
Committee and in the Sea-Bed Committee. Most of the pdints advanced on matters of
priorify referred to Lthe régime or to’ the régine and the problem of limits. Several

views were expressed on the meaning of priority. One view was that it meant that

priority must be given in both time and emphasis to drawiﬁg up the essential elements
of the régime, including the international machinery.  Another was that it meant
priority in the order of discussion. Tt did not mean that the articles of the treaty
on the régime and allied questions would have to be adopted or given a final form
before the guestion of limits of national jurisdiction could be tackled. Other
interpretations of priority referred to the order of submission or adoption of

recormendations to the Ceneral Assembly.

244' One view expressed regret over the Cormittee's hesitation to grant priority to the
sconomic implications of the exploitation of the resources of the sea-bed since it was
felt that the Spirit and lotter of resolution 2750, as well as the Principles in

resolution 2749, were clear enough to grant such priority in view of the speeial and

L S e SRSV
'

1/ 8/C. 1/PV 1799, p. S2, 4/C. L/PV 1800, pp. 66~57
g/ APV 1933, p. 77.
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immediate interssts of the developing countries, = To make the discussion of that vital
problem depend on & new dscision by the Committee might delay indefinitely the
detailed gstudy of a question on which the Committeels work as a whole rested.

25, The view was often expressed that in resolution 2750 C, the General Assembly had
established a clear pricrity for the international régiﬁe. Tt was seid that the
Committee should lay down the main slements of the régime as a metter of priority,
since only thus could agreement be reached on drafting articles on other questions,

It was ‘quite unrealistic to expect agreement to be reached on the preclsé definition
of the area until at the least the main elements of the international régime had been
worked out, |

26, It was said that giving priority to the establisiment of an international régime
did not mean drafting treaty articles on the fégime before discussing the limits of
national jurisdicticn. The delimitation question could be taken up as soon as a
nemorandum of understanding was adopted on the essentiél elements of the régime and
references to the guestion could be made in the Committee and the Sub-Commitiees even
before that stage. | |

27. Iinother view was that the precise determinsgtion of limits was necessary but was
not a prerequisite for the establishment of an interﬁational régime. Priority given
to the establiskment of the international régime, including machinery, should not
nrevent @ thorough discugsion of the limits of the sea~bed area, the outer edge of the
continentsl shelf dnd the territorial sea; establishment of the international régime '
would itself determine the precise limits of those zones, The question of agfeemént-
on limits should not delay progress in the defirition of the legal status of the sea-
bed beyond national jurisdiction.

28, The point was made that the difference of views had led to a satisfactory
compromise that the two questions should be studied in narallel at the 1973 conference
but that did not imply thsat sﬁch pafallelism migt always be henceforth obsetved, In
the esrly preparatory stages, the Comittee wouldrhaVe to devote much more time to the
régime than to the law of the sea, Accordingly, at the summef gession, more time
should be allocated to Sub-Copmdttee I then to Sub-Committee!s II and ITI,

29. On the other hand, the point was made that an international régime was not
conceivable unless the area to which it would apply was kmown, IT was neither
roasonable nor practicable to establish a hierarchial.order between the two proposals.
Operative paragraph 4 of resolution 2750 C could not in itself provide any legal basis

for establishing o -specific priority, - - S E—
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PART IT. SURJECTS AND FUNCTIONS ALTOCATED TO SUB-COIMMITIEE T

A, International répime — including an international machinery ~ for the ares
and the resources of the sec=bed and the scesn Tloor, and the sub-soil
thereol, beyond the limits of national jurisdiction.

1. BRelation of the regime to the Declaration of Princinles.
30. ¢ The point was repeatedly made that drafting of the international regime, including

international machinery, should, in accofdance with paragraph 9 thereof, be on the
basis of the Declaraticn of Principles contained in resolution 2749 (XXV). The precise
relatlonship of the terms of the Declaration to the regime to be prepared was formuilate
in & number of weys. It wag, for instance, sald that the Declaration constituted the
ohly basis on which a regime could be established; ‘thet it shouid be embodied in ths
propesed treaty governing the area; that %he principles it contained should be defined
and elaborated for incorporation in a convention on the regime; and that the regime
should put Into practice the principles of the Declaration.

31. The principles were regarded, in one view, as general guidelines-fof the
establishment of a regime for the sea-bed and as an earnest of the desire of the great
majority of members to have a regime. Another statement stressed that the prinCiples
were not, and were not intended to be, a provisional regime governing the exploitation.
of the sea-bed; the Declaration was a first step toward the regime, but was not yet the
regime, o

34. It was stated that the Declaration, like any other resolution of the General
Assembly, had in itself no binding force. Tt must be regsrded and interpreted as a-
whole, and had no dispositive effect until LLeré was agreement on an international
régime and, as'part of that agreement, there was a clear, precise and internationally
accepted definition of the area to which the régime was to apply.

33. On the other hand, it was considersd that because of the overwhelming support
sxpressed for it the Delcaration could be considered as a sort of informal agreement
betusen the members of the international community. It was regarded as providing a
legal basis for considering thenceforth as illegal any unilateral act on the part of a
State to appropriatc the resources of the areaz or to claim any form of sovereignty
over it. It was also said that the principles were not mere guidelines for drafting a
treaty establishing the regime. They constituted basic and fundamental principles from
which no departure would be allowed and which should be faithfully reflected in the

basic international treéty which would be the constituent instrument of the regime.
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34. The Declaration was described as having already affected positive law by the

concept of commnon heritage; its second operative paragraph was said to have destroyed

the basis of outmoded customary rules.
35. Present international law was reg“"dau, in one view, as obviousiy insufficient to
govern the sea-bsd, but some of its principles were seen as app
those that concerned vhe rightS énd duties of States. A number of other polntb wers

ﬁhe ilssue of the extent

licable, particularly

also made in connexion with this subject, but bearing mainly on

of ths changes necossary in exdisting law, These are dealt with under Part III A below.

2. Scope and provisions of the regine.

36, Various references wers made to the scope of the international regime Lo be
established and to the specific provisions which it should contain. One point made
rapeatedly was that the developing counlries needed a strong international regime,
including international machinery, to insure that the exploration and exploitation of
the resources of the sea-bed beyond national jurisdiction benefitted all, and especially
the developing Statesy It éhould be based. on certain fundamental concepts, the most
important of which was the principle of common heritage. Deriving from that principle
and equally important were the concepts of equitable sharing of banefits from the
exploitation of resources and of the necessity for appropriabe protective measures
against possible adverse effects on the economies of the developing couniries. Another
way in which this peint of view was put was that a sirong regime and machinsry was of
cardinal importance to ensure that the rlghts and asplradions of developing countries
would be respected,

37. It was considered that the scope ofrthe regime should includs all uses of the
-gea-bed beyond national jurisdiction. Although adequate provisions already existed with
regard to submarine cable laying, for example, the sea-bed organization should exercise
some form of technical control over such activities because of their close relationship
with other uses of the area. |

38. The regime was to apply to the area, it was noted, and not merely to III of

the Secretary-General's study on international machinery (A/SDZI, hnnex TIT),

3%9. Reference was also made to the question of povers covering the high seas as well as
the sea-bed and in this connexicn the interrclationships betwesn the various parts of
the marine ecosystem were stressed.

40,  The scope of the regime, it was said, should be confined to thsse functions
necessary to ensure on crderly, efficient and equitable system of exploration and

exploitation of sea-bed resources.  TheTe sholild be a cautious approach to the — -



Jf‘\/:ﬂc 0138/41
page 11

possibilities of a broader regime co#ering all uses of and activities on thes sea-bed;
the atbempt to regulate all othei uses involved complex and far-reaching problems and
might delay indefinitely establishment of ¢ regime for resource exploration and
exploitation,

4. The future treaty embodying the regime, it was said, should regulate the activities
of Govermments only in respect of exploration and exploitation of the mineral resources
of' the sea-bed. It was essential for ﬁhe agreement to contain provisions permitting
any Country to explolt the sea~bed within the framework of the rggime. It should not
effect either the sovereign rights of the coastal State over the continental shelf and
the natural resources in the area within the limits of nationsl jurisdiction, or the
recegnized freedoms of the high seas. The tfeaty sionld be based on the prineiple that
the sea-bed beyond natlonal jurisdiction was open to use, exclusiveiy for peaceful
purposes, by all States.

42, One general point advanced was thal the sea-bed regime must be not merely an
expression of the concept of common heritage; it must also provide practical means

whereby the potential wealth of the aréa could be exploited for the benefit o
It must therefore

‘the

international community, and particularly the developing countries.
include operating conditions likely to attract the capital, résources and skills
required for the production of hydrocarbons and other minerals at great depth. The
regime should inépire confidence and ensure the stability which was essential foxr
longterm planning and investment.

43. Refarence was also made'ﬁo the nesd to take realistic account of the progress of
technology and of the need for further information.. Another general point made was that
care should be taken to provide all possible incentives for continuation of the
technological development which had made possible prospects for development of the

sea=bed.
44. A number of referenczs were made to the need for the future treaty to be universal

in character, It was said that it should be open to signature by all States,
irrespective of;whether they were members of the United Nations or the specialized
agencies. Another formulation was that as many States as possible should participate
irn the establishment and operation of the regime.

45. It was said that the regime should be universal and should be eatablished by ah
intsrnational treaty which was as unifersal £8 possible, in accordance with article 62 -

of the Vienna anvention_on the Law of Trealies. The treaty should forbid any
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reservation conflicting with the cobjectives laid cdown under the regime it ectablished.
The international instruments settini forth the functions of the international
organikzation should conteain provislions guarantesing their universal character,

46. The regime must be drafted in such z way as to provide'ﬁhat the inferests of all
countries were effectively ensured. It was sald that 8 Steate might of course negotiate
about what constituled the common heritage of mankind, but it could not be expected to
bargein away easily & drop of waber or o particle of soll that il regarded as 1ls sole
heritage,

LY. It wag contended that & single rogime should be established, with general and
universally epplicable rules, although that did nod nean thai the Gomnittee should
refuse to take special gitvations inte considerstion. Howaver, it vas considered
reasonable, within the framework of & goneral regims, Lo consider spacial provisions for
the more special cases such as internal or margimai seas, exposed to pollution hazards:
the Polar regions; archasclogical sites; and finslly the developing countries. A
recognition that there were countries, and isolated areaz of cowniries, which were
heavily dependenl on resources of the sea might iead to adeptlon of differentiated
solutions, with due regard to interests and rights of others in the uss of the seaz.

48, inother view was that the regims should be uniform for all" aveas of the sea-bhed
beyond naticnal jurisdiciion, The principle of having a single regime, it was also said,
must be accepted if enything funciional was to vesult; & plurelity of regimes would
conflict with the prineipls that the resources of the sca~bed and the ocean floor wers
the common heritapge of mankind,

459. “The basic issue, it was sald, was the requirement Lo develop = regime which would
vrove equitable to both developing and developed States., . A priority task for the
Comnittee was the detalled elaboration of operating regulations which were essential to
any elffective regource maenagemsnt system, There would bs no beneflits for many years to
come unless the Gommittee faced squarely the difficult and highly technical issues
ralsed by the need to develop an offshore resource management systam vhich achieved the
right balance bhetween the need tn control every operation and the sometimes compoiing
need to encourage development and exploitation. 7

50, The granting of licences, it was said, should he subject to 4 new set of rules
embodied in the basic international tresty esteblishing the regime.

51. It was envisaged that the treaty to be drawn up should ley down what royalties were

to be paid to-the cperaltor, and should no® lsave that task to the international agency,
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since olherwise it would k= impoésible for the international community to make even a’
rough estimate of the benefits likely %o acerue to it. At the some time, it would be
useful to have a study prepared by the Secr.tariat of the criteria used in municipal
law for the calculation of royallties on minersls extracted from the continental shelf
or from the lzad.

525 The treaty. should also include a system of allocation of benefits, the contents of
which would be discussed and negotiasted, under which the international agency would
distribute direct o States members the bensfits accruing to them. The treaty should
regulate the exercise of freedom of secientific research in the area. The treaty should
also.define the rights of coastal States concerning mezpures to prevent, mitigate or
eliminate grave or imminent danger te the area under their juwisdiction. The
responsibility of States and international orgenizations in thal rospect should be
strictly regulated. The treaty should define precisely what was understood by the
living resources of the sca-bed and ocean flsor beyond national jurisdictlon.

53. 1t was considered that the treaty might include a fiexible system of arbitration on
the basis of ad hoc groups. _ _ )
54, It would be indispensable, it was slso said, for the régime to set forth more
precise and binding procedures than were contained‘in Article\BB of the Charter for the
solution of controversies that might aride., '

55. Reference waz also made to the question of delimitation in relation to provisions
of a treaty to establish the regime, One point of view was that it would be necessary
to specify the limits clearly in the treaty so that they would be part of the regime.,
Another was that the area would not necessarily have to be delimited in this treaty,
bqt that that might be done in other instruments.

56, If the treaty provided for the establishment of an international machinery; it was
sald, it would be essential for it to inelude provisions based on operative paragraph 3
of the Declaration of Principles in order to prevent the international machinery from
engaging in exploration and exploitation of mineral resources on its own account or
from trying to assume jurisdiction over the ares and its subsoil and mineral resources.
57. It was proposed thal the rights of individual States should be functionally
Jimited and controlled under the regime. They would not acquire sovereign rights over
a given part of the gea-bed and the subsoil but would rather bz enitrusted with the
administration of the exploitation activities in that area, within the framework of the

international rules and procedures of supervigion. o
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58, The following also were proposed or suggested as specific provisions of the treaty
gstablishing the regime: an article stating specificeily that the provisions of the
treaty éid not affect the legal status of the superjacent wabers or airspace of the
sea-bed beyond national jurisdictioﬁ; provisions under which all States should act in
the area in the interssts of maintaining international peace and security, of
contributing to international cbnoperation and of the strict observance of the
international. laﬁ of the sea and the Charter of the United Nations; provisions to deal
adequetely with the subject of international responsibility, including liabildity;
liabhility should be strict or even abgsolute, without raference o Tault or negligence;
some system of full insurance should be built into the regime to cover all cases of
civil 1iability as well as effective sanctions to deal with acts of malfeasance or
non-feasance; and an article Lo the effect that any claim to jurisdiction over ocean
space founded on iglands should bt given priority consideration in the context of
international institutions. _

59, Oné view which may be mentioned in this section was that thers should be a single
basic treaty which should consist of several parts: general norms governing activities
An ocean space as a whole; a clesr and precise definition of the outer limits of coasbtal
state jurdisdiction, without the present distinctions between the territorial sea, and
the continentél shelf and other areas; general norms governing the activities of States
in the area beyond the limits of nationsl jurisdiction; specific norms governing
éonsérvation and exploitation of resources beyond national jurisdicticon; norms for the
equitable distribution of benefits and provisions concerning scientific research and the
preservation of the merine enviromment., In addition, ths treatly should set up appropriate
institutions not merely for the sea-bed but for ocean space beyond national jurisdietion;
1t should define their povers and establish an impartial mechanisin for the interpretation
of the treaty. It should include general and spécific provisions on the subject of
legal 1imi£ations te be set Yo the virbtually total fréédqm that States at present
enjoyed within the area subject to thelr control, though there was no question of
abolishing the sovereignty of States. It should provide for consuitation between
neighbouring States and for notification td the international institubtion in the event
of a coastal State proposing ©o mske use of its technological capability in a manner
likely to chenge the climate or the natural state of the marine enviromment outside the

area subject to its jurisdiction.
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60, Points which were suggested for discussibn by Sub-Committee [ included: the concept
of fegional nanagement in the administraticn of the international regime, the _
épplicability of the archipelago principle in semi-enclosed areas and the relationship
betweon the international regime and regional maritime arrangements already agreed %o
within the framework of so-called clesad arecas.

3. Ths regime and the guestion of limits of the Avea

6l, Various references were made to the questicn of the relationship between an.
international régime for the seca-bed beyond national jurisdiction and the problem of
limits of the arca. One position was thet as large an avca as possible should be set
aside for the initernational community. Points in support of this proposition included
the arguments that this would onsure that the develoning countries would bencfit from
the profits of the exploitation of sca-bed resources, and that this was also in the
interests of the land—locked and shclfuloéked countries. On the other hand, it was
said that the developing counitries would never agree te the concept of common heritage
belng used to restriet national jurisdiction over the territoriél sea and the
continental shelf of developing countries. '

62. 1The need for a styong regime and machinery did not necessarily imply narrow limits
of national jurisdiction; a strong organization could not impalr the right of a coastal
State to exercise its natural vocation to cxploit the resources of the ssa~bed and
super jacent waters off its shores within z reasonable distance.

63. Another view in this regard was that with instant internationalization the super-
Powers would have free access to 2ll the ssa-bed beyond national jurisdicfion. They
were the only ones which at that stage disposal of sufficient capital and technology to
present valid and accurate applications to the agency to be created, end it was evident
that such an international body would be much nmore docile in its dealings then
individual governments, |

64. It was held that the nature of the regime and the limits of the area to which it
applied must be negotiated and resolved together. It was held thalb an international
regilie was not conceivable unless the area to which it would apply was known. This
view was disputed, although it was recognized that the question of the regime could not
be separated from the problem.of limits, It was thus maintained that in order to find
a satisfactory solution it would first be necessary to work out a just formula for the
establishment of an equitable regime with full comprehensive powers. The question of

limits could easily be sottled if the régime assured the developing countries that they
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would raceive a substantial share of the benefits to be derived from exploitation of
zes-bed resources. It was observed that the need was to ensure a harmonious balance
between the protection of the sconomic interests and security of the coastal States and
of the international community. Precise determination of limits was necessary but was
not a prersguisite for the establishment of an international regime. Prior agreement on
the regime would facilitate the task of dotermining the limits of the erea, and the
establishment of a regime would itself determine precise limibs.

65. It was said that the international aros began where national jurisdiction ended

end it was a misteke to suggest that there was no rule in international Law regarding
the outer limit of the continontal shelf in view of artisle 1 of the 1958 Convention,

It was noted that among the suggestlons on limits were the idea of establishing them at
a fixed distance from the bassline for the territorial sea of the coastal State, or if a
rule on the breadth of the territorial sea were adopted, at é fixed distance from the
outer limit of that sea. Other criteria suggested included a fixed depth seawards from
the coastal State, a combination of distance‘and‘depth criteria at the choice of the
coastal State, a criterion bassd on geological, geographic and economic factors, a
criterion based on regilonal considerations or an arbitrarily determined point on the
continental margin, Thz linits might alsc be fixed by dstermining first the limits of
the international ares universally adnitted to be outside the jurisdiction of the coastal
States, A limit based on deﬁth alone, it was considered, would be unfajir and a
reasonable criterion of distance should also be adopted, On the other hand, the only
practical consideration wes held to be distance from the coast; a system based on depth
would be difficult to implement in practicc but the situaticn of certain countries
endowad with broad continental shelves and shallow waters around their coasts should be .
taken into account, It was contended that special rules should apply to small or
marginel seas. Efforts should be directed, it was said, towards establishing a clear
and precilse qriﬁerion which would bz sasy to apply in practice.

66,  Another approach to the problem procceded from the concept of a basic international
treaty to replace existing conventions. Under this approach, a limdt of 200 miles was
envisaged. In another line of reasoning, it was‘held that until neﬁ international law
was developed to replace it, the 1958'Gonvehtion could not be read selectively with the
200 metre isobath béing accepted to the exclusion of the exploitability concept. It was
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accordingly suggested that every ocean basin and every sea-bed of the world should have
similar percentages of its underwater acreage reserved for the benefit of mankind.
There had been no satisfactory answers, it was said, to the queséions'of why, in
principle, it should meke any difference whether a shelf was sheliow or deep or why
they should be concerned with distance from shore. It was held that there was no reason
why shallow basins would be eXempted from such an approach whether or not riparian
States had divided up such areas, albeit in good faith, by & process of unilateralism,
bilateralism or as parties to the Convention. That approach, it was said, would be
infinitely more effective than any other being considered in terms of providing '
immediate and substantial benefits for the developing and land-locked nations.

67. It was noted that the limits of the area had implications for the viability of the
new intermational machinery to be established. ‘

68. In one view the problem was how to reconcile the benefits which many nations might
derive from the internationzl régime with those which coastal States felt they would
gain from exclusive jurisdiction. The former would like the regime to apply to the
broadest practicable area; the laitter would prefer it to be applicable to a smaller

area of the sea-bed.
69. Petroleum and natural gas deposits, usually situated in the continental margins,

it was considered, would probably be exploited first in the shsllower parts of those
margins, If national jurisdiction should have wide limits, most oil and gas deposits
would be excluded from the internatioral regime in the years to come. If the 200 mile
limit was adopted, most of the continental margins would be excluded from the régime.
70. It would be a mistake to bélieve that resources of intercst beyond 200 metres lay
only off the coast of developing countries. It would also be a mistake to believe that
the resources beyond 200 metres were incapable of being axploited. The quesbion was
whether the benefits from such exploitatioﬁ should be enjoyed exclusively by the
coastal State and by States whose nationals were capable of exploiting such resourcss
under concessions grénted by the coastal State, or by the international community as a
whole, '

71. Reference was made to a number of specific proposals or suggestions in connexion
with the issue of limits, One was the United States working paper which, it was said,
would have a new international regime for the sea-bed apply to the broadest practicable

area, namely that outside a territoriel ssa of twelve miles, seaward of the point where



A/AC.T38/41
page 18

the high seas reached a depth .of 200 metres. The regine should'provide for accomodeting
the‘interests_of the coastel State beyond such a limit by giving it carefully defined
but substént_ia.l- rights :and functions uhder the internsational regime in an "international
trustesship area’, Seaward_of-ﬁhe sea-bed over which the coastal State;enjoyed sovereign
rights. The essential point was that the inlernational, ccastal or maritime interests
involved could and should be accomodated. The precise mixture of those respective
rights in the area should be equitable.

72. This working péper was recognized as having useful features but was criticized on
the ground that if had the defecis of adopting the 200 metré isobath gs'the.limit_af.
national jurisdictioh‘and_of Involving establishment'of an intermediate zone with a
”hybrid status which could eazily become a source of Ifrictlon. | |

73. The idea of en intermediate zone in which the coastal State would receive
preferential. treatment was held to go heyond the terms of articls 1 of the 1958
Convention on the Continental Shelf; it appeared to assume that therentire contlnental. -
margin, whether exploitable by the coastal State or not, was somehow the preserve of
that State. whose special;position must _be recognized by the international community. -
if this approach proved to be the only practical one, the international community should
perhaps seek accephance of the idea that the sea-~bed authority rather than the! coagtal.
State should administer the intermediate zone,

74. The dldea of trusteeship was said to be unacceptable because it was not consistent.
with the noticn of ths common heritage of mankind and the trustee would benefit more
then the beneficiary. It would add to the inggualities caused by the irregularity. of
the continentel shelf. It was a diseriminatory concept which would favour only large
corporations from developed countries, All the area beyond the agreed limits of the
continental shelf was the common heritage of mankind, to be exploited for the benefit
ol the commﬁnity.

75. Azrother criticism of the concept of an international trustesship area. was that iis
scope was so wide that for many years to come expleitation would be almost confined to
it, and operations beyond non-existent. The less the breadth of the trusteeship area,
it wag held, the more it seened acceptable..

76, It was also_said that what was envisaged was really a juxtaposition of national
Jurisdictions. The internabional trusieeship area would cover the most accessible part
of the sea-bed, the exploitation of which would be the least costly. In that way, the

intsrnational area would be reduced to the lowest terns., That systen would amount to
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giving the rich countries, which possessed the necessary technical resources, the
chance of becoming partners — theoretically on an equal footing, but in fact to an

extent which would amount to two thirds or ore ~ of any coastal country shich wished
The most accessible

to expleit it minerzal resources but was ncot in a position to do so.
resources would be exploited not for the benefit of all menkind but for the benefit of
the coastal States;
77. It was suggested that the Commititee should consider ways of imposing an effective
moratorium under which Sfates and persons, physical or juridical, would be bound to
abstain from 8]l activities of exploitabion beyond the 200 metre isobath or a 12 miles
preadth, whichever wes more distant. During the moratorium, no claim should be recogniz
to any part of the area under congideration or its resources, in accordance with General
Assembly resolution 2574 D (XXIV).
78, It was suggested that it would be desirable to have the geographical‘locatiqn of
the possible zones of application of the international regime shown clearly on
hydrographic charts and'to obtain some idea of the guantity and importance of the actual
resources to be found there.

4. Belabtion of international machinery to_the regimo

79. Tt wasg considered that the provisions relating to the %nternational machinery for
the area should form an integral part of the international treaty embodying the
international regime, and that this was a corollary of the Declaration of_Principles.
80. The question was raised as to the degree to which issues would be decided in the
treaty or left for later decision by the authority, since there was clearly some need
for flexibility. A1l delegations, it was 3aid, would prefer to simplify the drafting
of the treaty as much as possible, but the Committee's mandate was to prepare a régine
a3 well as machinery. ¥ven ii that were not the case, States might feel understandably
hesitant about entering iunto a treaty without some fairly detailed idea of how it would
operate. Detalled provisions might facilitate rather than delay agreement on the
treaty. _ '

8l. It wds said that there was an intimate connexlon and interpenetration between the
principles applicable to the seaébéd beyond national jurlsdietion and the kinds of
internatioral institutions or machinery réquired to ensure the effective implementation
of the regime to be based on those principles. _

€2, JMnother point made was that_agxéemeﬁt on the regime was in fact the prerequidite

for a solution of the problem of machinéry.
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83, Attempts to establish the machinery separately from the provisions of the treaty
determining the regime of the sea-bed and to authorize the machinery to formulate and
to establish the regime for the exploitatioﬁ.of the sea-bed, it was sald, were
unjustifiable and unrealistic.

| 5.  Scope_and functions_of international machinery

84, It was considered that the régime to be esteblished should put into practice the
principles set forth in General Assembly resolution 2749 and that it should be
associated with machinery capable of ensuring, both in exploitation of the resources of
the arca and in the distribution of the benefits to be derived therefrom, an equitable
balance between the interests of the parties concerned: uny exploiting enterprises, the
internationgl community, developed or developing countries or coastal or land-locked
countries,

85, The institutions responsible for administering the régime, it was noted, would
have o exercise'powers of administration, management and regulation not previously
granted to any international organization,

£6, It was said thet many delegations thought the machinery should take the form of an
autonomous uwniversal organization possessing full legal personality and having
jurisdiction, in thé full sensc of that word, over the sea-bed and the ocean floor
beyond the limitz of national jurisdiction, to ensure the exploration, exploitation and
use of the resources, as well as the supervision and control of operations, preventionl
of pollution, the safety of life and property and the conservation of the living
resources of the sea. In fact, the machinery should be so organized as to enable it to
undertake wide funeciions and agsume cdmprehensive pPOWers,

87. The follewing werc among the powers suggested: the power to authorize exploraticn
and exploitation astivities in the internatinnal area, and to perform such related
functions as the registration and inspection of activities; the power to carry out
exploration and exploitztion activitics through its own resources or through contraceois;
to act as a clearing-house for the collecticn and dissemination of information relating
to sea~bed activities; to promote an organized training programme for scientists from
developing countriess to collect and share all monetary and other benefits accruing to
perticipating States; o take measures, either on iis own or in co-operation with such
institutions as UNCTAD, to redress any adverse cconomic effects caused by exploitation

activities such as fluctuaticns in the prices of raw materials mined on land; to take
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ieasures for the preservation of the marine snviromient, including pollution control;
to promote new uses of the seca~bed, such as communications, transportation, buildings
and to settle disputes and IlpJuu ganctions in the event of non¥compliance with
obligations.

8%, Another fommlation spacified that an international agency should be established
for granting licences for exploration and exploitation of resources to States or

intergovernmental organizaticns of a wiiversal or regional character and to enforce

compliance with the conditions prescribed in thosc licences; the agency should represent

the international community as a whole, and should be capable of undertaking direct
exploitation; States or intergovernmental organizationsg should be able to grant
licences to private operators, provided.that the labter would not have international
personality and the formier would be internationally responsible; procedures for allecation
of areas to Stetes or intergovernmentcl organizatl‘ s hy the internabional agency

should be based on the need bo ensure zccess for 21l countries, including dsveloping
cowntries, to exploration and expleitation of sea~bed resources; aliocations should be

so controlled as to ensure they had no adverse effects on prices of comnodities obtained
from land. Also some safeguard should be devised to ensure that developed countries

did not discriminate in their domestic legislation in favour of the products of their
national companics coperating in the international are T the sea—bedt

89. Another point was that the new institutions would have to exercise jurisdiction,
not soversignty, in the name of the international community.

90. - It was noted that in the initial stages direct cxploitation activities would not
be possible but the possibility of dircet sctivities shouwld be Teft open.,

91, -Decisions by the international machinery should be taken in closs co-operation
with the regional and subregicnal OTEquZutlonS which already existed or which might be
established for that purposs, Prefersntial rights of coastal States, particularly the
developing countries, should also be taken into account, Those preferential rights
related not only to technical assistance bubt alsc included effective participation in
scientific research, and in the exnloratlor and exploltation of the sea-~bed and ocedn
floor adjacent to their coasts.

92. The international machinery should plen the exploitation of ths resources of the
aree in order to avoid harmful repercussions on the selling price of the mineral
resources of the developing countries, particularly cil, natural gas, mangznese and

copper.
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93. The internationzl mechinery should have built into it adequate means for
providing compensation fou damage'caused within areas of national juriscdiction as a
congequence of activitics carried oul boyond the limits of that area. It should also
embody specific arrangements, perhaps in conjunctinon with other international
institutions, for providing nececessary technical and financial assisiance to developing
cowntries: for their own.scientific regsearch on the ssa-bad.

94. It was urgently necessary for nationals of develeping countiies to acquire skills
in- the field of naring science and techmology,

C5. One thing to be avoided was making the machinery cumbersome to the point of
reducing its effectivenass and thus unﬁecessarily inersaging ite opsrating costs. It
would also be necessary to avoid unwarranted limitation of the base for taxation of the
exploliting enterprises, for cxample by excluding profits or by diversion of the
machinery's resources from their mein purpose, = nemely, aid for the development of the
peorer countfies, - to such purposes as payment of compensation o States which

suffered from pollution causcd by the explolting enterprises,

96, Proposals had been mede concorning the machineryl's financial resources ond their use.
Those resources would have to be obtained by means of a system of taxation and

assessaent which was gufficiently productive, but would not jeogardize the legitimate
interests of the exploiting enterprises.

7. In another view support was expressed in principle for international machinery with
fairly comprehensive powers to regulate, co-ordinatc, supervise and control activities

in the international avea, while leaving au important role to the States, It was

possible to imagine acceptance of the exciusive competence of an international body in
areas of the deep ocean, but it would be natural to confer certain prerogatives on
coastal States in areas adjacent to their coasts and their present national jurisdiction.
98. On the other hand, it was observed that there did not yet appear to be general
agreement on whether the machinery should consist merely of a resource authority or an
authority of broader scope including within its mandate all sea-bed activities.

99. The single most impsrtant factor in promoting resource exploitation, it was sald,
would be the adoption of & rescurce nsnagement system designed to encourage and maintain
investment on a continuing and orderly basis. Only in that wey, it was considered,

would it be possible to ensure fulfillment of the basic purposc of benefiting mankind

in general and the developing countries in particular,
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100, It was guggested that there might be some advantage in practical terms dn
attempting to devise a system of machinery which would have all the essential elements
provided for from the outset but which would begin with a skoletal structure, to be
fleshed cut as progress permitted.

101. A two-phase development of international mechinery could be envisaged which would
be intended to prdvide for a system of registratioﬁ, notification and, if possible,
control of expleration, and wvhich would be offective immediately, vhile providing also
for the gradunl assumption of further, more specific functions and powers as the need
arose during & second phase of actual exploration and development, That would be a
comprehensive réginme with inberim machinery. | ,

102, A third step would be to appeal to all coastal States to start paying to the
interim international machinery a fixed percentage of &1l their revenues from the sea-
bed areas they claimed beyond the outer limits of their territorial waters. One per
cent of such revenues, for example, could produce miliions .of doilars a month for the
the benefit of the international comﬁunity and of the developing countries in particular.
Such a comtribution would be a kind of voluntary intermational development tax to be
paid pending the adopiion of a miltilateral treaty on the limits of national
jurisdiction and ﬁhe creation of asn international regime for the sca-bed beyond
national jurisdiction.

103, ‘The third step would not prejudge the develcopment of international law but world
go a long way towards meeting the essential requirenent which should provide the basis
for any sea-bed regime, namely, the principle of equity. That principle should apply
not only to the sharing of benefits from the sea-bed beyond nsational jurisdiction,

but alse to the contributioﬁs to be made towards building up those benefits.,

104. 4 direct relationship wes seen betueen the powers and the structure of
international machinery, If the powers were to be extensive and were to apply to areas
of vital interest to States, then it was necessory to have a structure which wouldd
inspire confidence in States and wowld ecusure responsibility, efficiesncy and expertisé.
If that was achieved, the desirs of many countries for machinery with extensive powers
could be accommodated with their understandable concern about the possible harmful

effects of such machinery on their interests.
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105. It was considered important that the international machinéry gshould have well
defined functions if all States wers to swrrender a reasonable muber of their
prerogatives, It should not serve as a disguise for perpetuating the existing state

of affairs,

106. Criticism was expressed with regard to the sttempt to givelthe nachinery excessive
powers and to transform it into a supra-natiocnal organ which would direct the activities
of States on the sea-bed. In present day cdnditiohs, wien States insisted on their
sovereilgn rights, the international coprmnity could create organizations only to
co~ordinate the activities of Statea and not to diréct them.

107, Reservations were expressed about the proposal that the machinery itself should

be allowed torengage'in the exploitation of the area., The purpose was, it was sald; to
establish some kind of international consortium which would act as a separate entity in
international relations;.on the same level as States. But in spite of the good
intentions of the gponsors of the proposal, the real power would be exercised by thoge
against whom they hoped the machinery would protect them, namely, the major imperdalist
monopolies which provided the technicel and financial resources for sea-bed activities.
1108, In this view, the functions of the international machinery\ghould-be to verify
campliance by gll States with the undertakings assumed under the treaty on the sea-bed
regime, to promote the rational exploitation of the mineral resources of the sea-bed,
and to take measures to prevent pollution., In the structure and actual operation of
the international méchinery, dué consideration should be given to the inbérests of all
States, and any possibility of undertaking activities in the interests of some States
or groups of States, to fhe detriment of the interests of obher States or groups of
States, should be entirely excluded.

109. A number of references were made to the question of State responsibility for
licenses. It was noted that thore were differences of view whether or not licenses
should be confined to States only. Thus it was considered that the organizaﬁion‘should'
deal directly with member States, which would be vested with total responsibility for
their companies vis-a-vis the internafional cormmni Ty,

110. Another view was +that the 1icensing system to be applied by the authority should
be such as to engage directly or indirectly the responsibility of the State of the
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operator. That might be accomplished by issuing e license for expleration or
expleltation only to States or groups of States, or to natural br_juridical persons,
under gonditions whereby the person's State should stand behind him, guasrantee
compliance with the terms of the license, and accept uliinalte responsibility for any
damage caused as a result cof such zetivities. Detailed rules for determining
nationality and fixing liability would have to be worked out.

6, Organsg of international machinery

111, The point was repeatedly made that the machinery should heve an assembly or
plenary organ consisting of the entire membership or of all the countrics of the world,
meeting amually or abt some other prescribed interval. This body would be

responsible for general pelicy and guidelines, It would be the polifical organ
responsible for conﬁroliing and supervising exploitation of the sea=bed. Other organs
frequently suggested were a council or exocutive organ, a tribunal or body for the
settlement of disputés, and a secretariat. In one view, a plenary body would be teo
large to deal with the current business of the organization and its decisions, made by
a simple.or two-thirds majority, might not necessarily reflect the broad speetrum of
opinion in tems of total population or other relevant criteria, While meeting the
needs of some, it might not meet the needs of others — indeed, of those whose interestis
might be most directly affected by many of the decislons taken. In this comnexion it
was noted that the United States draft convention provided for a council bf twenty-four
States to mest as often as necessary. Eighteen of those States, at least twelve of
which would be developing countries, would be elected by the assenbly every three years.
The remaining gix seats would be assigned to countries regarded as the most industrially

advanced, in accordance with specific criteria. Decisions by the council would require

a majorlty of each group, thus ensuring the necessary balance. At least two members
must be shelf-locked or land-locked,

112, In another view, it was considered that the international institutions would only
be able to act with the acquiescence of the preponderance of world opinion, measured in
terms of properly represented population and powér; the principle of one nation one
vote would have to be replaced by a system tha’ would ensure an equitable balance
between the interests of the different countrics.

113. According to another approack, representation on the executive organ would be
broadly on a geographical basis but it might alsc be necessary to provide for the
representation of certain groups of special interests;—suchas those of Iand-locked or

shelf-locked countries, countrics with extonsive continental shelves, and the like.
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ili. ‘the composition of the execubive couneil, it was said, should be bascd on the
equal representation of all participating States.

115, Strong oppositicn was expressed to the idea of proferential voling rights.

116, It was neithor.desirable nor practicable to leave declsion-naking to the most
developed or industrially advanced countrics, while o system of wedlghted voting would
violate the principle of the soverelgn equaliby of nations. The principle of
democratization of international relations conbained in the Lusaka Declarstion should
be cmbedied in any future provision concerning the regime and the machinery.

117, Decisions of the plenary or executive organ should not be made subject to any
systen of preferential voting rights and there should be no veto systen, either open or
disguised. .

118, It was suggested that the president of the exccutive organ might ot the sane tine
be the chief cxecutive and legal representative of the organizatiocn and -the head of the
-seceretbariat. As the head of an essentially operationel organizetion, he should be
recrulted from the outside on the basis of outstanding technicsl competence and
adrinistrative ability, |

119, Subsidiery bodies, it was considered, night be charged with such functicns as the
establisiment of sound operatiocnal rules and practices, tho inspection of operaﬁions to
ensure compliance with such rules, the administration of a systom of bensfit-sharing
approVed'by the plenary organ, and msasures to deal with price fluctuations.

120, The neccssery expertiss could be achieved by esbablishing smell functional
commissions, composcd of persons with the necessary skills to carry out certain important
functions. Those persons need not be full-ltine employees of the aubthority and their
number should be proportioned to the work to be performed. | _

121, Since political organs were not eguipped to provide the necessary check on the
detailed exerclse of administrative or regulatory power, a system for review of
administrative and regulatory actions would be needed. There should be an independent
tribunal for the setilement not only of disputes between States but also of disputes
between the authority ond an interested § ate or individual. A State which felt that
ite rights were being infringed by the authority could bring the natter before the
tribunal, o

122, The quéstion was reised as bo whether jurisdiction of the bribunal should be

gonsensual or coapulsory.
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123. Another approach to machinery involved division of the structurs of the machinexy
into an economic, technical and commerciel wing concernsd with exploration and
exploitation of resources and a general or political wing concerned with other
functions councerning the international area. The former would deal with regulation

and co-ordination of all activities relating to exploration and exploitation including .
sharing of benefits while the latbter would deal with such other aspects as co=-ordination
with other international organizations concerned with the narine enviromment and
questions relating to the use of the arca cxclusively for peaceful purposes. It could
also take action, in co-~operation with other agencies, to minimize the adverse
consequences of exploitation as well as to meet the particular requirements of land-
locked countries. i | |

124. The organs supervising, controlling or regulating the activitics of the reginme,

it was said, should net be too numerous or the carly returns of the regime.would be

consuried by the internatiocnal machinery,
7 Relation of internstional machinery to the United Nations system

125, It was considered that the proposed machinery, by virtue of the very nature of the
task to be performed, should be'a wholly new institution rather than one developed cub
of existing organs and agencies within the United Nations family, Since the new
institutions would have to enjoy powers greater than those of the United Nations General
Assembly, it would be necessary to avold subjecting then to General Assembly control in
the same way as most of the specialized egencies. . .
126, In another view it was emphasized that any international régime should be set up
within the framevork of the United Nations. The point was made that exlsting
crganizations should be used as much as possible, _

127, Refercnce was clso made in this connexion to the desirability of having the
authority itself ~ perhaps through a subsidiary organ established for the purpose -
undervake the sharing or distribution of benefits to participating States rather than
that the funds should be transferred through one or more of the existing international
or regional institutions. Sinee each of those institutions would be bound to apﬁxy ite
own regulations and operational policies, that would.inevitably result in the subjection
of the transfer of those funds to conditions which might be inappropriate. In order to

avoid that situation, it might be necessary to amend the charters of those organizations,

and that would hardly seem worth while.
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128, The idea of turning over benefits to an existing international organization to
finance programme for developing countriss was regarded as in flat contradiction with
tha principle of the common heritage of mankind,
129. (n the other hand, it was urged that some of the resources derived from
exploltation of the sea-bed should be allocated to the United Natioﬁs, a portion being
devoted to strengthening the Organization itself and the remainder to development
programmes implemented either directly by UNDP or by UNDP acting in co-operatlon with
the specialized égencies.'

8. Regional organization
130, Various references were made to the use of regional organizations for the purposes

of the regime, either in conjunetion with or as part of an international machinsry.
131, It was urged that in the preperation of the regime there should be recognition of
regional differences and parbticulariities of a geographical, social and economic nature.
Reference was made to the Latin fmerican declarations of Santiago, in 1952, and
Hontevideo and Idima, in 1970; to that of the Baltic Stateé, in 1967; and io the
agreements relating to the Nerth Sea and the Adriatic, conciuded by counirles of those
arezs. It would clearly be unrealistic, it was said; not to recognize that existing
trend which permeated the whole field of the law of the sea,

132, Preference was eXpréssed for an inteynationel regime comprising regional or
subregional systems co—ordinated on a world scale, in accordance with principles of
common ipterest. Such systems would help ensure that the exploration and exploitation
of the area wore undertaken for the bemcfit of mankind., Moreover, regionalization would
make it easier to produce the most satiéfactory solutions to problems affecting the
interests of each individuai region, If regionalized, the system would be more flexible
and would provide a bettcr guarantee of effective international co-~operation at the
regional and interregional levels. The system could be givén the necezsary unity and
efficiency by establishing institutional links tc co-ordinate the activities of the
proposed regional organ and those of a central organ.

133. Another view was that customary regional arrangements could provide for certain
variations which, however, should not infringe on the principles already agreed upon by
the world commmunity. ‘ '

134. Still another view of the regional aspect was reflected in the statement that
exploitation of the sea-bed and the ocean floor on & regional basis, which could place
countries in different parts of the world on a different footing, was not likely to
ensure equitable sharing by all States in the benefits to be derived.

135. It was also contended that if the Committee drew up a series of special regimes
would not be doing its job properly. It should try to agree on a single regime for all
eountries,
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B, Eguitable shering by =11 States in the benefits to he derived from the area
and the resources of the sea-bed bevond nationsl jurisdiction, bearing in
mind the gnecial interests and nseds of developing countries, ‘shether
coagtal or land-locked.

136. In keeping with the common heritage principle, it wag said, each State was entitled
to itsshare of benefits, That share wes not aid and could not be treated as such, and
would in no way relieve contributors to United Nations agenciecs of thelr existing
obiigations,

137. In the short run, it was said, benefits for the developing_counfries might well
be minimal. |

138. Benefits derived from sea~bed activities might include: funds received as
revenue or from the sale of raw materials by the authority, or from othor socurces; the
raw materials themselves, and information that might become available to the authority
through scientific research programmcs or other means.

139. Other benefits mentionéd included employment ond the purchasging power derived
therefrom, and State revenue from taxation.

140. Tt was suggested that the spirit of tho Declaration could best be implemented if
the sharing of benefits were rcloted to the nesds of the cquﬁries concerned and based
on zn agreed scaie whercby the least doeveloped would roccive the most and the most '
daveloped would receive the least., The question of the degres of need had been the
subject of considerable-study Wy UNCTAD, The needs of countries mdight be agreed upon
on the basis of a scale roflecting standards of dovelopment,

14k. The sharing of raw materisls would present special problems that would need the
most careful invostigation., The raw materi:ls might be obtained by the authority
through its own operations or it might establish stock piles of raw materials abteined
elsewhere. BRaw materials coming under the control cf the authopity should be subject
to special conditions to ensure that they were used exclusively for peaceful purposes.
The gquestion of how such raw materials might be mads available bo participating States
was one with which the Sub~-Committec would have to come to grips very soon,

142. The sharing of informotion derived from sea-bed activitics could procesd on tne
basis of paragraph 10 of the Declaration of Principles. Such sharing was of the first
importance for devéloping countries, since it was only through the accumilation of
experfise_and the development of their own technology that they could eventually equip
themselves to take full advantage of the henefits accruing to them.

142, It was also considersd that if thg adventages derived from-the-exploration and

wxploitation of the sea-bed and the ocean floor were to be shared equitably between the
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members of the internaticnal commumily, the developing countries would have fo
participatée actively and effectively in the operations Qoncernéd. Since thqse
countries possessed neither the nccessary technical knew-how nor the regiisite financial

.:ésourCes, they shouwld be provided with research and training institutions; in
addition, there was so little capital that deve cloping countries were unable to invest
the necegsary sums in the exploration of the sea-hod.

144. The attention of intﬁrnﬁtionﬂl financial institutions must therefore be drawn to
the need for granting loans and credits to multi ~national undertakings on favourable
terns.

145. In another vicw, the beasfits would in the first stages consgist of fees chargsed
for iicenses and royalties on production. 4 tex on prefits of opersbing cbmpanies-was
unaeceptable because profits wers difficult o assess and contrel. iny system based
on that idea would lsad to the bulk of the profits being chanelled to the corpanies end
thus to the industrially developed countries.

146. Berefits, it was sald, should be Cistributed direct to member States, with special

- priorvity for developing countries, both land-locked and eosastel, after making provision
for the expenses of the internstionz) orgenizatisn and for teq@nical assistance

Drogranmes, ]

147, Criticism of the Unlte' States draft co nvuﬂblﬂn, in resgpect of shoring of benefits
and the special needs of developing countries, included the view that the net profits

of the international authority would be reducad to the amounts ziven im the form of

licenses, taxes and cother charges; that a part of that revenus would be allocated for

the adninistrative expenses of the Organization; that another »art would be used o

promote the officient exploitation, investigation and protection of the marine
environment. Only when all that had been deducted would the balance be used to encourage
the econoide progress of the Jeveloping countries. Since it would first be divided
emong the international and regionsl organizetions working in that field and would

finally Le distributed among such a large muiber of countries that the ampunt received
by each would be sctually insipgnificant.

148, It was alsc said that the sharing =2f benefits between States should be subject
cleariy specified rules and should not bhe dependent on the will of the explolting State.

149. Provision should be made that an agreed portisn of the yield from the resources
of the sea-bed should gv to strengthen the United Nations financielly. '

WiéétmThé_équitable'sharing by States 4o he benefits derived from expls itation of thC‘

resources of the ares wes interpreted as meaning that all Statcs without 1stlnct
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should obtein certain benefits from the gxploitation of the sea=bed and the ocean floor.
without taking into account thé sccial and ceonomic situstion in the world. That oust
be considered separate from the responsibility that fell upon the former colonial
Powers and the cepitalist monopolies.

'151. fnother approach to the matter was that the internaticnal nachlnery to be set up,
whose principal function would be to issue licences for the exploration and exploitation
of the area, should issue those licences in such a way that zll the States parties te
the régine could pérticiwate direectly and as principals in the benefits of the
exploitation of the area, as well as indirectly through the distribution of-royaltiGS"
for international community purposes. Eack State party should heve allocated to it,
upon criteria to be agrecd, a fixed quota of the blocks into which the sea-bed beyond
-the llmlts of national JurlS&lctlon would be divided for the purpose of the issue of
licences., That would he a guarantee against the possibility of a few States, for
eéxample those which happened at present to Le the rost technologically advanced,
gbtaining an unfair share of such blocks, A further guarantee would be provided Ty
having the machinery hold a substantial proﬁortion of blocks in reserve for allocation
in later years. States could defer teking up their gquotas without forfeiting any
rights., Scme developing countries might, for exarmle, wish to create their own
indigenous technological capacity beforé applying for licences. They could equally
apply for licences from the beginning and sub-licence foreign cperators to exploit
their blocks on their behalf under their own retional adrministration and regﬂlations,
though subject, of course, as in the case of all sub=-licensing, to the internationally
agreéd rules. The alleccation of licerces to States and not direbtly 1o operators; who ,
in the initial years at least, would necessarily be from a few advanced countries, was
an importanﬁ‘way of preventing an undue share of the benefits from going to a féw_
countries only. . |

152. In yet another spproach, based on the concept of = single over-all régime for
ocean space, it was éaid, as regards use of the benefits to be derived, that a simple
cash distribution to States would in all likelihood be uged tec cover their immediste
finaneial needs instead of to secure lasting benefits. The net income should be used

to provide services in the marine environment = of which the immediate main beneficiaries
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would be the developed maritime countries - such as publishing scientific studies and
meps, marking ocean shallows, monitoring the marine.environment, maintaining a network
of international scientific stations and marine perks {20 to 30 per cent). In land- )
locked countries it shouid be used for studying the efficient use and improvement of the
‘human environment, nreferably, but not necessarily, in matters relating to lakes and
rivers (about 20 per ceat); in developing coastal countries, it should be used td
provide the means for the efficient and productive use of the ocean space under their
Jurisdiction by more intensified training, purchase of expensive equipment and puilding
e scientific and technical infrastructure (50 per cent),

C. Economle lmplicatbions resulting from the expioitation of the area
153. The pdint was made that the econonic implications of expleiting the resources of

the area constituted a vital question for many developing countries, at a time when

technological progress in marine exploration and exploitation could seriously affec

the economic well-being of those developing countries whose sconomies depended on thedr
exports of certain commodities, Further studies on the possibilities of technoldgy iun
the field of the explora%ion and development of marine resources were needed as well as
studies on the profitability of investments. Special stress should be placed on the
possible economic irplications for world market prices of exploiting marine resources.
154. The Conmittee, it was said, should forrmlate specific recommendations on problems
arising from production of certain minerels from the area beyond the limits of national
jurisdicpion and their impaci on the economic wellbeing of deveioping countries, to
minimize any adverse econoumic -effects caused by fluctuations in commedity prices
resulting from exploitation of the resourccs of the area. Those recommendations should
be a vitel part of the régine.

155. The machinery, 1t was considered, should enforce a ceiling for the producticn of
minerals of which a surplus elready existed in world markets. That would be more
appropriate than entering into compensatory agreements with affected States, which would
entail the expenditure of funds that could be better utilized in accelerating economic
and social progress in the developing countries.

156, The view that subjecting sea-bed procuction to special limitations wowld constitute
a major deterrent to sea-bed exploration was not accepted. It was held that international

commodity agreements had elready proved an effective method of aveiding fluctuation of
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prices. The matter was of vital concern, especially to developing sountries which had
not yet succeeded in diversifying thelr economies and were still dependent on a limited
number of agricultural and mineral commodities. The mineral commodities were a source
of greater anxiety because they were inherently not renewable.

157. One of the maln tasks of  the machinery, it was said, would be to implement such
measures as the regulation and control of production in order to minimize the effects

of fluctuations of raw material prices which might adversely affect developing countries.
The system of providing compensation for loss of reverue was unjust; it would mean
diverting funds which belonged to the developing countries to the sole benefit ot the
operators engaged in exploitation and of the develoned nations to which they belonged.
158, The régime, it was considered, should contain a provislon %o ensure that countries
did not discriminate in their domestic legisiation in favour of the products of their
own operators in the international sea~bed area. Developing-countries would thus be
guarsnteed the possibility of exporfing their products to the worldls largest consumer
markets. 4in adequate escape clause would of course be necessary tc safeguard the
econcries of the developinﬁ netions.

159. On the other hand, “it was said that the igsue of economic implications of
exploitation of resources. of the area could not be assessed and examined to a-satisfactory
degree until it‘was known what minerals and what resources would be exploited under an
international régirve - or, in other words, until the international area had been
delimited ~ since marine mineral resources were not evenly distrihuted over the ocean
floor.

166, Concern was expressea that due regarc had not been given to the position of States
which were not rich in their natural resources and were therefore importers of mineral
resources.

161. The only effective kind of arrangeﬁént for minimizing the adverse economic
consequences of fluctuations in prices of raw materials, it was said, was through world-
wide comrodity agreements on tﬁe lines that had already been established.

162, While 1t was desirable to rua¢d aralnst the disruption of world narkets, that
objective should not be Dermltsed it was said, to override the naranount need to

develon resources for the benefit of mankind and the developing countries in particular.
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163, Resources must be used so-as %o promote the healthy development of the world

eccnomy and the balanced expansion of international trade, while keeping tc the minimum

the adverse economic effects of the fluctuation of prices of the commodities involved.
D. Particular needs and problems of land-locked countries -

*16L. In the discussion on the problems and needs of land-locked countries in the First

Committee and the Sea~bed Committee, the point was made that those countries had g
genuine inturest in matters of sea-hed development, éspecially in the light of the
principle of the common heritasge of mankindg, and that they stood to benefit from the__
development of marine regources only if the sea-bed and ocean flcor were explorad and
exploited in an orderly manner, in the framework of an international régime including
appropriately stronz international machinery.

165, .The right of inheritance to what had been internatiocnally recognized as the
common heritage of mankind could not be exercised unless there was a precise and
generaliy agreed concept of the limitsrof national juriédiction. .7 '

166. The land~locked States, it was declared, must be represented in all decisions
regarding the development of rules and institutions for the oceans. fny theory which
'purported to justify unilateral changes in the cceznic balance of rights and interests -
particulafly unilatefal claimg - inherently and necessarily violated the right of
participation of land-locked States. _ -

167. The land-loclked éountrles couwld not extend their national jurisdiction by
unilateral action, nor couwld they try tc improve their economic conditions through
unilateral administrative measures, Their geographic situation hamperedttheir
development, for they not onl&-had no share in- the treasures of the coastal seas, but
they suffered the disadvaﬁtage of having to pay higher transport costs than other
countries, | '

168. It was noted that the right of access to the sea for land-locked counﬁriesrderived
from the fundamental principle of the freedom of the high seas, If there was no free .
access to the sea, the principle of the fréedom of the high seas could have no universal
application, Likewise, the right of free transit to the sea derived from the right of
free access to the sea.

169. For the land-locked couniries, i1t was said, it was important to ensure freedom of
navigation through the straits uséd for internationeal navigation where such straits

becane part of territorlal waters established by ccastal States within the agreed limits.
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170. In the discussion pricr to adoption of resolubticn 2750 B (XXV), the singling out
of the sowcalled special problems of land-locked countries was criticized as liable to

glve the impression that the coastal States had.in fact fewer prdblems, It constituted

another attempt to break down the class of developing nations. It was said that when

it came to the question of the seca-bed and the ocean {loor beyond the limits of naticnal
jurisdiction, land-locked countries did not have any special interests or probleﬁs which
wers not common to all developing countrics, It was also contendsd that some of the
disabilities cited could not physically he solved;
attached to a land-locked country.

L71. Mnother polnt made was that the problems of land-locked countries were not the

a continental ghelf could not be

same as those of shelf-locked countries, and the policics and views of a land-locked
ocked developed country

-

country might in many resnccts be closer to these of a land-l
then to those of a developing country with direct accaess to the sea.

172. The hope was also expressed that the Committee when it considered the special
problems of the land~locked countfies, and the Secrctary-General when he prepared his
report on those problems, as requested in resolution 2750 B (KXV), would treat the

land-locked developing countrics as the least developed, in keeping with the spirit of

the International Strategy of the Second UN Development Decadg. The Secretary-General |
it wag hoped, would give specizl thought to the nced for the land-locked countrics to
be given facilities for coastal installations in order that- they might participate more
directly in the exploration and éxploiﬁation of the resourcos of the sea-bed as an
appiication of thelr genersl right of free access to the arca,

173. The view was expressed that although the question of the land=locked countries had
been allocated to Sub-Committen I, since the Secretary-Generalts study would consider
the law of the seca as 1t appliced to tihe land-locked countries and sirnce the Committee
was to draw up apopropriate measures within the framework of the law of the sea in order
to resolve the problems of the land-locked countries, thosec problems should be studied

bylboth Sub-Lommittees I and IT.
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PART III: SUBJECTS AND FUNCTIONS ALLOCATED TO SUB-COMMITTIEE II

Ao Genersl
174. Tt was noted that under the agreement on organization of work, Sub-Committee II

would have the power to prepare draft articles before the list was completed. The list
-was to be comprehensive but not necessarily complete. The Sub-Committee should reach

a conclusion at a given point as to whether the list was sufficiently comprehensive to
warrant suspension of work on it and to commence drafting articles, on the understanding
that it could rsturn to the list as and when nev items were proposed. The 1igt should
not be clossd until the confersnce itself decided that it would be impracticable to
deal with any more subjects or issues.

175. Sub-Committee II, it was considered, should start with an initial list and then
proceed to formulate draft articies on matters on which thsre was agreement.

176, The list of subjects should be discussed on the basis of paragraph 2 of resolution
2750 C(XXV) and, since it would provide the basis for the conference agenda, it should
be prpared before the drafting of the articles and the estsblishment of working groups,
at least in Sub-Committee II. _

177. The Sub-Committee should not embark on the drafting of articles when it had only
one or two ‘subjects or issues on its list. On the other hand, it would be unreasonable
to delay the drafting of articles until the list had been completed. Tt should be
possible to settle for some such elastic criterion as a ‘substantial list",

178. Sub-Committee II could decide to draft articles on any issue before it had
completed the comprehensiva list of subjects. If any State or group of States insisted
that a subject be included, then that subject should be iﬁcluded._

179. Preparation of draft treaty articles could start when a reasonable number of
subjects had been placed cn the list. On the other hand, every delegation had the
right to propose the addition of new items, whether or not they had already been dealt
with in International instruments relating to international law, ‘ '
180, The Committee should not walt, 1t was sald until the list of issues was complste
before it embarked on the preparation of draft articles, starting with subjects on
which there was no ground for controversy.

181, One view, howsver, was that preparation of draft articles by Sub~Committee II
should not begin until the list of subjects and issues was completed.

182. Another view was that it was for the Sub-Committse to decide whether, befors it
began drafting articles, it should have before it a comprshensive list of subjects

vhich might of course not be-.complete. e
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183. Tt was suggested that the list of questions to be dealt with bv the Conference
on the Law of the Sea should consist of the following questions: The question
of the bregdth of the territorial sea and related matters i,e. the 1imit of
the territorial sea, freedom of navigation through, snd flight over, straits
“used for 1nternat10na1 navigation uhere such straits became territorial
waters established by the coastal States within the limit referred to above,
and the right of a State to establish_a fisheries zone contiguous to its
-territorial sea if the latter's breedth was less than the said limit-; and
arrangements- to ensure that any State, 1rreepect1ve of menbership of the
United Nations or its specialized agencies could become a part to the
Conventions on the Law of the Sea adopted at Gemeva in 1958,

184s Commsnta made”on this suggestlon included vemarks to the effect that it was
not considsred a comprehensive 1ist and that certain polnts shou,d be
reformalated. in order not to prejudge matters.®

185, The list of SubJECuS, it was held, should include the questions left unsolved at
the 1958 and 1960 conferences, in partlcular the breadth of the territorial seéa and the
issue of the preferential rights to be accorded to coastal States in waters adjacent to
their territorial sea. R
186, It was also held that the list should include the question of access to the séa
by land-locked countrles._

187, Tt would be useful it was considered, to ask the Secretarlat to request States
by means of a questlonnalre to provide a list of speclflc isspes relating to the law
oi the ges on which international legal provisions were lacking or were controversial,
- Tt would also be uéeful if the lists submitted were accompanied by an explanatéry _
wemorandum. When it had received the reﬁlies, the Sub-Committee should group and
classify the isSueéland diécuss‘them under the rules of procedure which it could
determine. In that phase of its work, 1t cou.d be guided by the indicative list’
contained in General Assembly resolution 2750 ¢ (XXV).

138, At the 60th meeting, on 26 March 1971, the Committee agreed that all members were
free to send any ideaé to the Secretariat for general circulation. '
169, Various statements were made in ccnnexion with the question of the relationship
hetween the preparatory work o be. undertaken for the new Conference on the Law of the

Sza and ex1st1ng law.

190, The elaboratlon of an 1nternatlonal reglme gnd the preparation of the future
Conference on the Law of the Sﬂa, in one view, constituted in reality a single task in
sccordance with the statement in Resclution 2750 C (XXV) that the problems of ocean
snace were closely intefrelated and needed to be considered as a whole. It was held
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that the future Confersmce should therefore be broad in scope, but that did not mean
that an attempt should be made to rewrite the whole of the lav of the sea or that the
importance of international and regidnal custom should be.ignored, The new realities
resulting from scientific developmert and rapid téchnological advances and the emergence
of new countries rendered progressive'developmeut egsential, The worid had changed and -
could no longer be satisfied with rulss of law which had emerged from the practice of a
few Burcopesn countries in the ninstesnth century. )
191, The mandate of the Committee and of the fubture conference, it was also said, should
not be ihterpréted as authorizing the total revision of the law of the sea; but rather
as calling for the fillihg of gaps and.the re-examinglion of specific issues in the
light of present day needs, In speaking of the law of the sea, care should be taken not
to equate it entirely with the 1958 Geneva Cotventions sincs the latter included provisions
which might be regarded not as international rules of a general charagter but only as
igs inter partes.
192, Another view was that ths 1958 Genéva Conventions had only been ratified and

accepted by  a minority of the membership of the United Nations, and there was & visible

end very explicit trend for the convening of a conference to reconsider all matters
bearing on the law of the sea and on the sea~bed. o .

193. The traditional rules of the law of the sea, it was said, no longer afforded
protection against threats to living resources, growing deterioration of the envirormnent
and security risks. Certain States, which thought thémselveé more threatened than
others, had felt obliged to take unilateral messures of protection against the abuses

of modern technology. 3Such unilateral measuies were not arbitrary but were justified,
since without then, the vital econcmic gnd politicél interests of the countries concernsd
would be in jeopardy. The fact that such measures were the only remédy at present
avallable was an international reality which should e taken into account. Reference
wgas made in this connexion to the right of every nation to ligve and develop.

194, Another view was thal ‘the only sea areas around which the present discussion
centred were those of the Mediterranesn and of'ﬁhe oceans bordering countries belonging
almost exclusively to the Third World; under & number of international agreements, the
seas north of the AO0th parallel had become the exclusive property of the coastal States
as regards both fishing rights and the exploration and exploitation of the resocurces of
the sea~-bed and its .subsoil. That divigion, it was said, had been carried out on the

basis of legal rules and sconomic considerations which wers now not accepted where the

developing countries were concerned,
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195, The point was made that the decision to hold a general conference on the law of

the sea in 1973 offered a unigue opportunity to replace by one comprehensive régime the
present multiple internationsl legal régimes governing the various activities of States
in the seas. The lack of agreed internationélly recognized institutions with power io
administer ocean space constifuted a seriocus gep in the present law of the sea.  I%

was unrealistic to expect any wide international agreement on a clear definition of

the various limits concernsd merely by meahs of slight amenmdments te existing conventions,
and present trends, if unchecked, could only lead to the gradual disappearance of the
high seas and the ultimate partition of ocean space. The Committee's task, it was said,
wes not merely to review provisions of existing law of the sea but to create a nesw
international order of an institutional character for ocean space beyond national
Jurisdiction based on the concept of common ﬁeritage and incorporating such provisions
of existing régines as might still appear to be visible,

196. On the other hand, various points were made with regard to the need to avoid
unnecéssary change or to the desirability of‘maintaining as much as possible existing
law, The principles which formed the basis of the 1958 Conventions should in no way be
affected, it was considered, and changes in the texts of those Conventions should be made
only in so far as thsy were a consequence of both the establishment of an international
régime for the sea-bed and the definition of the area.

197, It was observed that the existing rules of the law of the sea had not come into
being overnight, but had been shaped over centuries of co-operation betwsen States.

The Geneva Conventions of 1958 merely contained, in treaty form, a number of generally
recoghized principles of the law of the sea which had proved their valus in practice. 7
4 general extension of territorial waters to the 200-mile limit would place international
navigation under the control of coastal States, and would interfere with internationsl
communications and trade. As far as the sea-bed wes concerned, the area covered by the
international régime would be considerably reduced; indeed, it might even become
poihtlesé to establish s régime at a1l, sinece it would in practice apply only to the
ocean depths and other areas of the sea-bed which were virtually inaccessible for
exploitation. |

198. There was no need, it was éaid, for a general revigiecn of the Geneva Conventions

of 1958, which codified-essential rules of internstional law relating to the ses. - There
was no justification for treating them as obsolete, for they represented the greatest
success g0 far achieved by the interﬁational community in the ccdificatiqn“of_international
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law. Reference was also made to the conventions drawn up at the IMCO Conferences and
it was observed that it was not necessary to reopen all the matters at present
‘regulated by rules of customary law, Howsver, new agreed international rules relating
to the lepal régime to govern exploration arnd exploitation of sea=bed resources beyond
naticnal jurisdiction, and other matters needed to he formulated. It was also |
considered that only questions not selved at previous law of the sea conferences
should be dealt with, Varioué statements were made referring to the Interest of all
concerned in maintenance of the freedom of navigation.

199. It was seid that the new law of the ses would be essentially sconomic in chsracter.
It would have to take into account responsibility for natural balances, i.e. protection
of the environment; and resgponsibility for sconomic balances, i.e. maintenance of
satisfactory world market prices for commodities. |

200, Another view was that the matters which wers the subject of agreement in the
Genava Conventions of 1958 could not be excluded from the third conference on the law
of the sea. A review might be carried out in accordance with the procedurss they
specified, but some of the subjects which appeared in the Conventions might be covered
by new agreements among the international cowmunity. |

201. It was held that in the absence of a rule of internationa} law, it wss the
sovereign prerogative of every State to determine the outer limits of its jurisdiction
as indicated by the requirements of national security and economic survival. That
practice, it was said, would continue tc be lawful and justifisble until the inter-
nebional community hed adopted a now rule rendering it illegal,

202. Tha coastal Stete, it was maintained, cnould determine the limits of its protected
zone on the basis of a reslistic appraisal of local conditions. It had sometimes bsen
said that the general maximum should be set at 12 miles and more extensive claims should
be dealt with on a regional basis through agreements betweem the countries concernsd.
That was beld not to be a realistic approach, however, and the general rule must include
the sciution of special cases. o

203. The law of the sea was considered to have not responded as fully and promptly as
necessary to the pace of technological change. No uniform ruls would be established
regarding the gnestion of the 1limits of maritime areas. .Nons waes sstabldshed by
international-law and orly by stretching the facts could it be claimed that the 3 o

the 6 or the 12 mile limit represented internastional law. Since there was no rule
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defining the limits of national jurisdiction, the coastal State was free to define such
limits within reasonable boundaries, and with regard to geographical,rgeological and
biologicai considerations. - For many years past one group of Staﬁeé‘had claimed a
national jurisdiction extending to 200 miles aﬁd thedr clain had met with only a few
scattered protests which were not'representative of the internstionsl community aé a
whole., o

204. The extension of national jurisdiction to 200 miles, it was noted, should not be
interpreted as a threat to the froedon 6f the seas, in partiéular to the freedom of
navigation since the latter was safeguarded by the same national legislation that had
adopted the 200-mile limit. The countries which had claimed the 200 Iﬁiles as the limits
of théir jurisdiction were the same ones which in UNCTAD had been in the vanguard of the
fight'for liberalization of international trade and the.establishment of equitable rules
to govern trade relatlons between the developed and developlng countrles

205, It was felt that favourable consideration should be given to the idea that coastal
States should have exclusive Jurlsdlctlon, for economic purposes, over an area of the
sea adjacent to théir terriﬁorial sea, although that must not result in the under-
utilization of marine resources. If the idea was accepted, qgreful consideration would
have to be given to the breadih of the area envisaged and the nature of the rights which
applied to it. Its breadth would have to be determined onlan‘equifable basis, taking
into account the interests of both coastal States and the international community. The
distances SO_far'adoﬁted to salisfy the aims of particular countries no longer reflected
the technological and economic realities of the bime. Tt wae unlikely that different
limits could be established in respect of different zones, for in that case the limit
would become stabilized at the maximum; different 1limits could be adopted for different
purpeses however, ' .

206. On the other hand, concern was expressed regarding a tendency to extend national.
jurisdiction over 1ncreasingly large areas.

207, If the tendency to extend the territorial sea was generally adopted, the prlnclple
of the common heritage of mankind wiould become a. dead letter and there would be nothing
left to exploit but a small remnant of the seas-bed and the ocean floor,

208, Any such unlwaterdl action by coastal countries was regarded as 1ncompat1b1e with
the common heritage concept. A4s long as the area beyond national jurisdiction was not
clearly defined and delimited, any ex.;oloration or exploitation of the area and its

resources, as well as any co-operation or collaoorazlon_bptweenf:tates on granting

concessions or licenses, would be regar&ed ag a viclation of that common heritage.
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209, Extension of the coastal sea and natlonal jurisdiction of certain States by such
unilateral measures, it was said, could not be harmonized with the interests of even

the majority of States, wheress it was the interests of all States that the Committes
had to weigh and cérefully consider, There had been little mention so far of the

fights and interests of those States which might find themselves at a disadvantage as

a result of unilateral actions,

210. Various references were made to 5 need to find a solution which struck a halance
between the interests of coasial Stabes and those of the other members of the
international community. ‘ |

211, In one view the most difficult problem was that of determining the exact distribu-
tion of tasks and profits among States, on the one hand, and the internationsl community
on the other. It was stabed that the area to be left to States should not necessarily
be reduded to a minimm, First, coagtal Sfates had a natural right to explore and
exploit an arsa of reasonable exteht off their coasts. There were also reassons comnected
with protection of the snviroument and considerations of national defemse. Secondly, k
the area under nationsl control could hafdly be reduced to & minimum when neither the
advantages nor disadvantages of international control were fully knouwn, Thorough study
of thé proposed régime would be needed before any estimate could be made of the real
advantages which the international community might derive from it. A comparison of
various types of exploitation would lead to a sounﬁer view concerning the extent of

the area to be plated under an international régime. |

212. Reference was made to the possibility of a new form of moratorium resolution
calling on all States to define their continental shelf claims within a specified time~
limit, on the clear‘underétanding that those claims would not prejudge the future
development of the law on the precise definition of the area of the sea-~bed beyond
national jurisdieticn.  Alternatively, the resolution might specify that as from a
specified date already past, national claims would be deemed to have been fixed. Either
way, the effedt would be o define the non-contentious area of the sea~bed beyond
national jurisdicticn, leaving the precise limits to bs negotiated later. States
unwilling to advance clear national claims might instead specify the outside 1limits
beyond which they would make no claims, Thus, while the limits of the area beyond
national jurisdiction might be expanded in the later negotiations, they could not be
narroved since States would be stopped, in practice if not in law, from claiming a

greater area then that included in the cla%m§mﬁgey had advanced as from the specified date.
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213, Imposition of such a true moratorlum, it was con31dered, would have & benefi01al
rather than a harmful effect o State had yet_clalmed sea-bad limits greater than

200 mlles_or the,ouier edge of the éontinental margin, and it was unlikely that any
‘State would attempt to go further than either of those limits, even for the provisional
purpoées of a moratorium. ‘_ , ,
2l4. On the other hand, it was contended that the present trend towards the unilateral
ektension of exclusive sovereign rights of individusl States over lafger and larger ssa
aress and resources must be reversed and repluced by an 1nternat10na1 system of collective
managemenf, adjustment. and a11ocat10n, des1gned to alTev1ate at least some of the
inequalities which history and geography had created among States.

215, 7The time had come, it was saild, to consolidate the multlpliclty'of limits of coastal
State jurdsdiction in ogean space into a clearly defined outer 1imit of_natiohal
Jurisdiction that recognized and satisfied the totality of the interesté of the coastal
State 1ln the marine environmsnt,

216. A mumber of p01nts were made in connexion with the question of the criterion or
criteria to be used 1o establlsn limits in ocean space. Although in many instances they
are of relevance to the whoWe range of guestions 1nvolv1ng limits, they were for the
most part advanced in connex1on with the contlnental shelf, the terrltorlal sea and
fisheries, and have been covered below under the r9¢evant section, £ few points that
ware inade, however, raised issues of a general nature in respect of eriteria for limits.
Some of these are touchad on hers.

217, Fof a variety of reasons, it was hsld, the concepts of 'natural” boundary and
tadjacent" zone could not be édopte& as criteria to define the limits of the area beyond
national jurisdiction. The only applicable criterion was distance from the coast, and
that would have to be fixed in the light of existing international law - whether
customary or conventional - agreements bstween States, nationsl law and the practice of

coastal States. In view of the need to protect the interests of the international
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community over the. widest possible arez of ocean space, ﬁnd in view of the fact that
certain coastal States had slready extended their jurisdiction to 200 naubical miles
from their coasts, it was reluctantly concluded that, to avoid vrolonged haggling, it
was nscessary to fix a distance of 200 miles from the nearest coast as the outer limit
of cosstal State jurisdiction in ocean space.

218. Three or four States might have legitimate claims beyond that limit, based on the
depth criterion of the 1958 Geneva Conmvention on the Continental Shelf.

219. Recognition bj an international treaty of the universal character of the 200 miles
1imit would enable international institutions to start working usefully, but there

would remain the question of baselines and of the extent of jurisdiction that could
legitimstely be founded on the possession of islands,

220. Tt was imperative now to distinguish between archipelagds and islands that were
independent States or could become indepeadent States; and those that could never become
independent States.

221; Another matter that méy be referred to.at this stege 1s the point. that was made
to the effect that the legal gap between the régime applicable to the ocean space and
that applicable to marginal or limitedAseas was widening, with the result that the
former régime couid not be awvtomatically applied instead of the latter without m
disadvantage to the coastal States. It was hoped that the conference to be held in
1973 would examine the shortcomings of exiéting internstional lav in that respect.
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B. Zdgime of the high seas 7 7
222+ Apart from general comments referring to the number of Member States who took
ﬁart in the framing of the 1958 Convewbions and to the need for review of =ll aspects
of the law of the sea, very few points were made in connexion with the question of the
régime of the high seas. Those that were made usually involved either expressions in
support of meintzining the provisions of the 1958 Convention unchanged or acknowledge-
ment thait theré seemod to be no particuler wish o alter its dispositions. There
were, however, several references to the likelihood that changes made in othex areas
_would have to be teken into account, as well as contentions that the whole of the law
of the see should be reviewed st the 1973 Conference. '
223 Points which have been covered under other sections, notably those'concerning

the régime of the territorial sea and pressrvation of the marine environment, might
also be regarded as of some relevance here.
24+ The point was often made that nothing should be done to impede freedom of
navigation, That freedom, it was noted, was of grest importance for internationel
economic relations, for industrial growth and international solidarity. On the other
hand, it was alsc contended. that it should not be sbused -as a_conéépt;

C. Régime of the gontinental shelf
225.any'of the points made with reference to the régime of the continental shelf
deslt with the problem of limits and with its significance for the definition of any

régime for the area beyond national Jjurisdiction.

226, Une position proceeded from the terms of the 1958 Conventlon on the Continental
Shelf. That Convention, it was said, provided the elements for the determination of
the outer limits of the shelf, For"eiaﬁple, if an undersea oilwell could be drilled
at a ﬁepth of 500 metres, the ocuter limit of the shelf would then be the 500-metre
isobath. _ - _ :

227. The exploitability criterion clearly referred to objective exploitability, to
the depth which permitted exploitation by the most advanced teclmological methods
employed at the time, Such zn objective criterion would apply equally to ali States
snd would alone be c¢n51stent with the preparatory work of the 1958 Conventions and
vith the principle of sovereign equality proclaimed by the Charter.

228, Various references were mads to the existing rights of States under the 1958
Gerieva Convention on the Continental Shelf, and it waS'notéd that the consent of those

States would be necessary to.alter those rights. - The rvepreventative of ohe Member
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State, for OXﬂ._¢d, pointed out that rigoits under the Geneva Couvention.and the present
standards of internationsl law could not be changed or undermined without the expy;ss
«nd formel consent of their title-holders. The zbssnce of a dofinition could not
serve as a pretext to start expioration and exploiteticn of resources in avesas tﬂut
were silegedly free. '

229. On the other hend, 1t was congldered that the limits determinsed undsr that
Convention lzcked precision cr were otherwise unsatisfzctory. It was held that it
wouid be impossible to apply the provisions of the treaty on the régime effectively

unlcess the area of the sea-bed and ocson floor beyond nationzl jurisdiction wers

clearly dafined.
230, The bulk of the minersl weallh extracted from ths ses would come largely from the

sea-bed near the coesst. Ths internationsl machinery, it was heid, -should have

jurisdiction over an ersa, the dspth and resources of which would permit profitesible

exploltation, The tendency of coastcl States to meke unilatersl claims to lLarge sreas

of the see~bed end ocean floor, while not teoking zccount of the legitimate rights of

other ccuntries, was regrettable.
231, Other 901nts also concernsd the problems of limits. For example, it was

obzervad thal the continentel shelf did not extend for the seme distance beyond the

cozsts of 2ll cozstal States and wes not everywhere of uniform structure. For that

rezson, it might be replaced by a more abstract but juridicrlly more satisfactory

concept; i.e. that of an area defined by the criterion of digtonce from the coest.

232, Similerly, it was noted that the dapith criterion was too complex for thes deily

L A

requirenmsnts of operaters who needsd zn ensily ascertzinable limit. With such a

eriterion, the mejority of countries, whose merine technology wes still in an early
stage, would be in a difficult position to ascertain ond prove vioiations of their
national limits.  Only in exceptional cases, when the continental shelf clearly

evtended beyond the distance sccepted for the region, should a depih criterion bs

envisaged.
233. On the other hend, the verlability of the continental shelf was =lso iuvoked as

suggesting that it would be wrong to estsblish a universally valid iimit, based on &

single criterion. The depth criterion should be combined with the distance criterion.

234, Arother approsch wes thet the critsrion to bs establiished ought to ensure to all

Svates; snd especizlly the developing countries, an equitaeble shore in the whole

extension of existing continenta 1 shelves.
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235. Refercnce wes also made to The proposal to estublish an intermediate area betweer
the continentsl snalf and the ocean dboths@_' That constructive pfopos=l might '
reconcile the interests if the coastal Stezes - which wouid Lnev1uab¢y stand to Jose
by the establisghment of a . definite 1imit for the Contlnbﬂtal sheif - and the 1ﬂterests
of other States whlch,were bourd to gain thereby. It was held that it dbservea
careful study and should serve as a basis for the Committes's work.

D, Réginme of the territorial sea (includine the ousstion of its breadth and the
question of international straits) and contlguous ZONE

236, It was proposed that the Limit of the territorial sea should be set at 12 miles.
Twentisth century experience had shown thet the 12-mile 1imit ves in keeping with
modefn requiremenfs and ‘was quite sufficient for mainteining the security and
protecting the customs, health and other interests of the coastal States. The vast
majority of Stﬂtes seamed to cccept that figure. The establiishment of the 12.mile

limit as prln01p¢e of international law was therefore completely justified from
every point of view. Cozstal. States which had set the limit of their territorial
waters ot less than 12 miles shouia be entitled to establish a Plshlng zone,  of a
breadth such th t the total bre dth of thelr terrltor1"1 waters plus fishing zone did
not exceed 12 miies. C v

237, A point made by the advocates of this proposai was thet claims in excess of this
figure were unilateral and unwerranted. A unilateral'approach would lead to disputes
The solution should be based on interhatibnal co-operation and sgreement and respect
for the interests of al] Status, in the intsres fs of internstional pesde and security.
238, 0n the othew nand, lt was seid that the lz—mlle imit for the terrltorlal sea dld
not teke into account the fundemental economic interests of the developing countries.
That limit was being advocated onm the grounds “that uniformlty wes necessary in the law
of the sea in order to prevent Yanarchy'. In fact, such snarchy as there was was
simply due to failure to observe the rules of law - national, regional and internation:
Thosé rules wers being violated by certain Powers which werehhf present engagsed in
what amounted to Looting of -the living resources of the sea off the shorés of the -
deVeloﬁing countries, Similarly, in defiance of resolution 2574D, some States had
not hesiteled to grant licences‘to certain companies for the expioration and
exploitation of that area. The delimitation of the territorisl sea was held to be a
matter which fell exclusively within the jurisdiction of the cosstal State. The
present ‘trend to broaden the limits of the territorial sea wos 1nsp1red by e desire to

meet the growing economic nesds of the peoples of the third worid.
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239, It was slso Leld that there was no juridicel rule in gensral international Law
deiimiting the breadth of the territorisl sea, There did not exlst any
ﬁinternational custow, as evidence of o general practice accepted as law", %o use the
words of Article 58 of the Statute of the Internationel Ceurt of Justice. That fact
destfoyed the arguments of those who claimed that the breadth of 200 miles was
erbitary since any breadth set by a State would then be equally arbitrary.

240, In another’épproach, it was stated that the question of the breasdth of the
territorial sea and exclusive fishing zone had never been a‘matter solely within the
domestic jurisdiction of the coastal State. Reference wes made to the position of
the International Court of Justice in its judgement in the fisheriss case betwesn the
United Kingdom and Norway. In the opinion of the Court the validity of the
delimitation of the sea aresswith regard to other Stetes depanded upon international
law; din other words the limits fixed by the municipal Zaw of the coastal State must
be in accord with the maximum 1imit permitted under internatiohal law.

241, It was said that there appeared to be agreement on ithe need to establish z new
limit for the territorisl sea. There also appeared to be an understanding that
Jurisdiction over coastal fisheries need not necessarily be tied to the coastal Statafs
soverelgnty over its texrritorial waters. It was noted thet views differed on the
question, however; some considered that the area of national jurisdiction shouid be
delimited on & regional besis or proposed that each Stete should be free to establish
the 1imit of its sovereignty on the basis of reasonable criteris; others wished to
impose a single limit for both meritime soversignty and all forms of maritime jurig-
diction.

242. Reference was also made to whet was described ss the special aituation of the
archipelagic counitries. | The islands and the intervening welzrs formed a single unit,
That was an sxiometic fact . of lifes as well =z an economic and political necessity.
That position had never been meant to interfers with fresdom of navigation, which was
essential for international trsde.  But such passege must be innocent.

243 It was said that exsminztion of claims in excess of 12 miles revealed that in tihe
mojority of cases they did not emount to an extension of ths territorial sea itself
but to special jurdsdiection in certain specific matiers.

244, It was alsc held thatl the crux of the guestion of the extent of the territorial
sea was Tishexy limits.- A relatively narrow territoricl sea was acceptable provided

that the question of fishery linits wes edequately dealt with.
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245. T4 was sald that the problem of the breadth of the territorial sea and the related
question of intérnational straits did not appsar equally compelling to 21l the members
of the Committee. But mérely Lo state the issue - the need %o strike & balance
‘between the legitimate necessity for couzstal States to exercise sovereignty over a belt
of waters sdjacent to their cossilines sznd the competing needs of Tl States for
passage -~ was sufficient to make clear its close relationship with the probiems of
fisherles jurisdiction, polluticn comtrol snd preservation of the marine environment.
Even scientific research could be affected by the approach taken to that problem.

There was need to ensure that the rights of shipping States were not asserted to the
disadvantage of the coastel States whose shores they passed and that'the-rights of
coastal States were not over-protected to the point of interfering with free trade.
245, Refsrence hes been made above to a proposal for a goneral limit of 200 miles on
national jurisdiction in ocean space, Tt was noted that such a Limib would place
internstional navigation under the control of coastzl States and would interfere with
internaticnal commmications and trede. As far as the sea~bed was concerned; the area
covered by the internationsl régime wauld be considerably rﬂdﬁced' indeed it might
even bacome poinhtless to establish a régime at all since it would in prectice apply
only to the oceen depths and vther areas of the sea-bed whlch were viytually

inaccessible for exploitation.

247, Even under the 12—m1¢e concept, it was observed, there would be problems. More

than 100 sbraits wou*d be transformed into territorial wabers of coastal Sta tes; and

it would therefore be necessary to make arrangements for free passage and overflight.
248 Extension of the limit to 12 miles, it was said, could mean thaot, on the one hand,
the coastal State was absolﬁtely soversign over the 12 miles and that, on the other
hsnd, it had no special rights in the ares beyond. Such a result would not be
satisfactory as an accommodation of interests uniess special provision were made for
free traneit through and over international straits and unless there was provigion for
the interests of coastal States in fisheries and ssa-bed resources beyond a 12 mile
territorial sez.

249, Support was expressed for the ides of =21 international treaty to guarantee freedom

of navigation through straits, That formula could be aceeptable, provided the special
régime of the corridor in question applied only to navigation and overflight and not to

fisheries,
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250. On the other hand. no justification whatsoever was seen for changing the

traditionsl régime of the tervitorial. sea with regard to innocent passage through

territoriel waters, That traditional safeguard (as set forth in the 1958 Convention)

had become more urgently nscassary with growing demonstrstions of naeval power in
certaln waters and with tuchno¢og1cul duvelopment._ It was necessary to ampllfy
rather than reduce the security measures rbsognlzed by interuational law,

251, The great importance that appeared to be attached o questlon of freedom of

paasage through and flight over streits did not seem justified since merchant ships

already enjoyed the right of innocent passage; the questibn would therefore seem to

refer to warchips and submarines, and it was doubtful whether any real justificetion
could be adduced in that respeot. There were of course certnin straite which formed

the ohly link between two expanses of high sesz. Only in thosé cases, would it be

possible to spesk not of the freedom of navigation and overflight but of & special
régime that would permit passage while ot the same time safeguarding the security of‘
coastal States.

2%, Freedom of navigation should be respected, it was sald.
straits situatéd on main commmnication routes even when forming part of a Stata's

It should spply to

territorial sea, but not to other straits.
253 As far as navigational use of the seas as ¢ highway of internctional commerce was
concerned, the existinig rules of international law scemed sdsquate. To be meaningful,

howsver, the right to navigational use of the seas should obviously inciude the right

to use the channels of navigation custdmarily amployed by ships in transit. In some

parts of the world the exercize of the right to navigational use might conflict with

the non-navigational uses of the coastal Stite. Some of the resulting problems were

regulated by the existing rules of iﬁternational lew, as for exemple in the 1958
of the territorisl ses established by

Convention, but there still rerained the problem
It would now

the coastal State as a protective belt for purposes of its own security.

geem necessery to explore the possibilities of = more adequately formulated group of

ruies asccommodating the interests of nevigation and sscurity.
254. The econditions governing freedom of navigation should in some respects be clearly

defined, it was said, if only to tske into account the size, contents or mode of

propulsion of modern vessels which might be a danger to the marine environment. It waa

. technicel nature which mlght be 1mposed

necessury, however, that any restrlctlons of =a
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or air ¢ommunications. . Complete netional soversignty over the sea should not extend
beyond o reasonable limit consistent wiﬁh fréedom of navigation. Similarly, freedom
of passage through straits should belguarnnt@ed for the ships of all States in |
ancordance with striotly defined and enforcible intermationsl rulss.

255. It was slso noted that the traditional concept of "innocent passage' needed
clarifying end perhaps redefining, The notion of #lanocence" should be modernized.

E. Pishing end comservation of the living resources of the high'seas (including
the cuestion of the preferentisl rights of coastal States)

256, Points made on the subject of fishing snd conservation of living resources,
ineluding the question of the preferential rights of coastal Statea; frequently
proceeded from the premise that this question was a significant one in the context of
a new conference on the law of the sea. It was meintained that failure to settls the

guestion might Jeopardize the settlement of other related issues.

257, It was held that the most frequent reason why many coastal States were not
unilaterally extending their national jurisdiction ﬁas to protect themselves from the
competition of other States in the exploitation of fish stocks.

258 The effective management of fisheries, it was sald, could only be underteken
through institutions thet had the power to allocate the right commercislly to exploit
fisheries beyond the limits of national jurisdiction, to set the conditions under
which exploitation could tske place and to levy o tax or licence fee on commercial
fisheries in international waters. '

259 A vital issue which the conference would have to tackle, in snother view, wag the
guestion of protection of living resources of the sea against the effects of intensive
scientific fishing and the consequences of marine poilution.  Science and technology
should be used directly for conservatioﬁ and developing of living resources of the sea
and for their protection from depletion as a result of wnrestricted exploitation.

260. A rationzl system of fisheries conservation and management and eiploitation wag
required in the common interests of all concerned. Without effective multilateral
action Stotes would be fbrced to meet iﬁternational inaction by national action, for
even in developed countries there were fishing communities which depended for their
livelihood on the living resources of the sea adjacent to their ccasts, Restreint
mist be exercized by the major distant-water fishing nations in déVising a solution
to the problem, while coastal States'must accept the fact that there was a limit to
the distence to which they could extend exclusive fisheries Jurisdiebion; bub groups
mst begin to work out together a system of high seas living resourses and mansgemend
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and expiloitation, Any proposal for the solution of the fisheries problem must bs
reelistic in according the coastal State some degree of contrel in the conservation of
the living resources of the sez lying off its cosste.

2€L. Many new States, it wes said, rightly considered that the cocsbal fishing rescurcss
were part of the nsturel resources of the coastal nation; znd that was indeed the
predominent view of the internstionel community at the present time.

R62. Another position was thet ths concept of the cosstal States "specizl interest?

in the conservation of living resources of the sen implised some xight of the coastal
State to teke action ageinst over-fishing off its coasts. Bubt when the time came to
translate that specific intersst inte a right of uniliateral action in the high seas for
that specific purpose, the right hod been subjected to such limitations snd safoeguards
as to render it practically nugstory. The rights conferved upon coastel States by the
Geneva Convention on Fishing and Conservation of Living Resources were thus quite
illusory end no coastal State hed invoked the provisions suthorizing uwnilatersl action,
What had happensd insﬁéa@ was that cleims to exclusive fishing areas extending to huge
distances from the coast had mushroomed,

2€3 On the other hand, it was noted, unlike mineral resources, marins living resources
were being constantly reproduced. Exploitation under appropriate conservabion
measures did not result in o reduction in the size of stocks of fish, whereas omission
to harvest part of those living resources would simply result in their waste. Morsover,
marine living resources and the productive cepacity of oceans were not equally
distributed sround the world, due to various natural conditions such as currents and
gecgraphicel features of the sea bottom. In fact, the large and lucrative fishing
grounds of the world were to be found only in the vicinity of o very limited number of -
coagbal Statas.

264, In recent years, many developing countriss had therefore been striving to promote
thely distant-water fishing,; not only as a contribution to the da#elopment of their
economy, but also in owder bo solve in pert the problem of nutrition; for many of
those countries fish was the most accessible scurce of supply of animal protein. But
the extenslon of fisheries jurisdietion over the vast areas off the coast would not
serve the interests of the international comamunity as a whole. If all the rich
fishing grounds of the world came to be placed under the exclusive jurisdiction of a
limited number of coagtal States adjacent to those grounds, the results would be
detrimental not only to those nations at present engaged in distant-water fishing but
to the developing nations which were trying to promote their own distent-water '

fishing, telking adventage of their comparstively low labour costs.
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265, A similar position wus that by extonding the territorisl ses and the sxciusive
fishing zone, nct &1l and not only the devéloping countries woulid be favoured but onlty
countriss with rich offshore fishing grounds, whether devaloping or develeoped. The
extension of the exclusive fishing zone did not necessarily imply either the conserva-
tion of the biclogicsl resources of the sez or their rationzl exploitation. T might
even result in smaller catches on important fishing grounds if foreign vessels were
prohibited from fishingrwhere the fishing industries of coastal States were not
developed enough to make the optimum catehs Moreover, ths excessive unilateral
schemes made by certein Stotes might provoke internctional friction and give rdse to
disputes. It was necessary to secure n balance between the intercsts of countries
interested mainly in coestel fisheries cnd those which had no rich offshore fishing
grounds and consequently hed to exploit high seas flsherics.

2¢6. Reference was clso made to the idsa of establishment.of wn area adjecent o the
high sess, in view of the perticulsr intercst to the coastsl Stats of maintaining the
productivity of the living resources of the ses, the aim being te guarantae it
preferential rights to-the exploitation of these resources while empowering it to take
the necegsary measures to cnsurc their conservetion.

267. It was noted that once the idea of » preferential position, in case of need to
limit the oliousble catch, was accepted, seversl distinctions acquired significances
there was the dlistinction betwsen troditional flshlng activitiss in respect of =
perticular fishing ground and stock of fish, and the fishing nctiviities of inewcomers™;
the distinetion between fishing oetivitiss neasr the shore and distent fisheries; tha
distinction betwsen the application of old ftechmiques snd new techniques; ond the
distinction betwoon new Stotes ot an esrlier stage of develbpment and. those hoving =
fuller developed end diversified economy. The equitable allocation of living resources

clearly reguired an effective internationel mechinery. The possibilities should be

explored of supplementing the present substantive rules and of strengthening the exdsting
machinery in ordar to arrive at international measures of conssrvetion waich duly
recognized the preferential requirsments both of Statss dspendent upon fisheriss and

of those which, owing to their social and sconomic structure and the stags of theiw
development, were in need of protective mecasures for thelr fishing sctivitiss.

268, Another view was that = simpie proposition wou.d be to give ths coastel Stete
exclusive fisheries jurisdiction in a zonz of fixed breadth, or to give 1t specific
preferential rights ia sucih o zone. A more complex solution would bs to recognise

thot nedther fish nor fishermen could be sepercted by srtificisl lines, ond that

coestbal State rights bayond the limit of ths territorisl ses shoutd be bosed on tha



£/5C.138/41
page 54

economic interests of coastel State fishermen in o stock of fish associated with

edjzcent coastel wobters, ralher then on the dlstvance of ths steck from shore. Th

C)

latter approsch wos regayded zs more clogely reflizeting the blologieal zmnd sconomic
realities on waleh sy sound accommodntion of intercsts should be baszd. While 2
basic ruie of law would be esteblished, the sffsct of its spplication would very with
gifferent economic conditlons in different prrts of The worlid. The fact that different
coastal States had diffarent interests in figherdss in itocif commended o certein
flexipdlility but ¢id not mean thzt there couid b» no universsl rales. It merely meant
that the rulss zhould require = bolancing of interests snd not prejudge what the
particuier resulits should be with respect to avery stock. of fish in every paft of the
world. Sueh rules could be formulated to make the maxbmum use of inte ernationszi or
reglonal fisheriss orgonizations.

269. I% was nlsc suggesbed that fishery questions might best be resolved on & roglonal
basis; for sxemplcy bhe comstal States of o psrbticulnr ocenn might have preferentlal
fishing rights znd the rig%+ to teke fishery conserva tion messures ia that ovegn, and

ba encouraged Lo enter iato arrangemants smong themselves on such matiers.



A/AC138/43
page 55

PART IV:  SUBJECTS AND FUNCTIONS ALTOCATED TO SUB-COMMITTEE ITI
Ao the prevention of

Pregervation of the marine environment (including
pollution '

270, During the discussions in the First Committee and in the Sea-Bed Committee ia

March 1971, a number of points were made in connexion with the subject of the
preservation of the mrine environment. Three main aspects may be distinguished in

this regard: problems of marine pollution in general, including pollution from the
exploration and exploitation of the resources of the sea—bed-beybng national Juris~
diction; points made in connexion with problems of co-ordination between the Sea-Bed
Committee and other United Nations and specialized agency bodies; and points bearing
upon ‘the question of rights of coastal States in relation %o pollution ir the vicinity
of their shores. _ . ,
271. It was noted that an examination of the subject of sea-bed pollution was necessarily
closely related to the work of Sub-Committee I .on the international régime and machinery,
as well as to the work of Sub-Commitiee III. The régime should provide that all
getlvities ir the international sea-bed area must be conducted with strict and adequate
safeguards for the protection of human life and the marine environment. The
international machinery would also play an important part in the protection of the
environment. . . _

272, It had been proposed, it was recalled, that theinternational community should take
the following steps in the near future: identification of pollutants and other
ecological_hazards; establisﬁment-of an effective world monitoring network to keep track
of those dangers; initiation of a global information system to facilitate exchange of
experience and knowledge about environment problems;. establishment of internationally
accepted alr and water quality criteria and standards; development of .international
guidelines for the protection of the environment; implemeﬁtatibn of comprehensive
international action programmes to prevent further environmental deterioration and to
repair the damage already done; development and improvement of training and education
programmes to provide the skilled capabilitieé necessary to protect the environment,
273, The traditional law of the sea, it was said, had proved wholly inadequate in its
provisions for the rights and duties of States with regard to the preservation of the
marine environment and the pievention of its pollution and degradation. The sea was
being dangerously abused, both accidentally and deliterately, in ways which might
threaten its capacity to regenefate itself and could even effectively destroy its
living resources. It was alsc nobed that small enclosed seas were even more vulnerable

to the effects of pollution-than were the oceans, e
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274, 1t was congidered cssentlal thut the problem of pOilﬁtion and i1ts harmful effects
on marine scology be studied as a vhole,

275. Present conventions on pollution were ineffective, it was said, because they did
not impose sufficient constraint. An inlernational control system -~ to be completed
if necessary by reglonal surveillance centres, would be the primary condition for a
new treaty to be valid in practice. '

276, An effective régime for the prevention and control of marine pollution would have
to be devised which would lay down internationally agreed restrictions on the

maritime transport of pollutants and provide preventative proteciion for the interests
of the international commumnity as a whole and the coastal States in particular. A
suggestion was made that the régime, which uwould have to be endorsed by the forthcoming
conference on the law of the sea, should inelude three basic rulest the first would

state the essential duty of States to refrain from polluting the marine environment to
the detriment of other States and of the intérnational commmity, the second would
provide for the international responsibility of a State for damage caused to other

States or to the international community by pollution of the sea, and the third would

be that the international commuinity represented either by the organization to he created
for the sea-bed or by the United Nations itself, would be legally entitled to hold
responsible a State which caused damage to the property of the international community.
Another view was that enforcemsnt of a system of interhatidnally agreed polluticn
prevention regulations should be largely in the hands of the coastal State; but with the
least possible interference to passage. The regulations might, for example, requir

ships to carry international pollution prevention certificates in order to qualify for
innocent passage.

277. Another question raised was that of the unceritainty of the question of liability
for damage caused by pollution. Shoﬁld the offender's State be held directly responsible
for damage caused by pollution and should such responsibility be Yabsolute! or Webtrict®?
The view was expressed that the functicnal approach, according to which, within the
framevork of an international set of rules and procedures, the States most concerned in
the different uses of any sea area would be empowered to teke the necessary measures,
might provide more satisfactory results than the system of extending the sovereign rights

of the individual State over a sea area adjécent to its coast up to a specific distance.
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278, The point was made thaﬁ questions regarding pollution control and Jiability for
pollution démage vere rarticuiarly urgent matisers for the industrialized countries,

The emergert industries of developing countries might be hindered by‘excessively strict
control ,vhereas developed countries should teke more vigorous action.,

279, It vas said that Sub-Comnittee IT1 could study in depth the adverse effscis of .
maritime pollution on the economies of countries which to 2 large extent depended on
touriem. A new conference on the law of the sea should review the entire questlon in:
depth, with particular refevence to flags of convenience.

280, In one view, the principle of seourity also debermined the attitude to the problem
of preserving the marine environment and especially that of preventing pollution.

281, Regarding problems of co-ordination between the Sea~Bed Committee and other

United Nations and specialized agency Bodies, the view was often expressed that the
Committee should itake into accoﬁnt_other current activiities, such as the 1972
United‘Nations Conference oxn the Human Environment and the IMCC conference planned for
1973, and that steps should be taken to co-ovdinate the variousinternational sctivities
on the subject with ths work of the Commitiee. The point was made that the results of
the Conference on theVHumaﬁ Envircenment might include speciﬁ?c recommendations to the
law of the sea conference and the IMCO conference. Sub-Committee IIT might co-ordinate
its work on the subject of pollution with the activities of %the Intergovernmental

Group set up by the Preparatory Committes for the United Nations Conference on the
Human Envirommeant. It was also said that the Committee should avoid duplicating the
work being undertaeken by other United Nations bodies and should concern itself sclely
with the pollution that might arise from the exploitation of the sea-bed. The Committee
should request the continuing help of the specialized agencies to enatle 1t to reach
decisions on the questions that came before it, On the other hand, the problem of
marine pollution wés regarded as a problem of the law of the sea and it was said that a
comprehensive approach would have to be adbpted-to it at the 1973 law of ths sea
conferences it could not be left to the human environmsnt and IMCO conferencesalone.

The law of the sea conference would provide the only law-making forum in which the
international community could undertake the fequired development of basic principles

of internatidénal law to bring them into line with preééntﬂday needs and conditions,

282. Regarding the question of rights of coastal States in relatiqn to pellutioan in

the vicinity of their shores, the point'was made that the coastal States had the right

to prescribe regulations to prevent pollution and cother harmful effects from the use,
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erploration and exploitation of the ocean space adjacent to their territories. Coastal

States, it was said, were most dirvectly affecﬁed by the consequences of marine
pollution. Miltilatersl. measures, while complementary, were no substitute for
reasures by coastal States themselves. On the other hand, it was noted that there
could aleo be contamination of the international area resulting fromlexploitation of
the coptinental shelf by coastal States. It was said that the Cormittee should study
the probléms of pressrving the warine enﬁironment, and especielly that of preventing -
pollution, and draw up a set of draft aptiples which would enable ccastal States to take
steps to prevent the various types of pollution of the marine environment and which
would also =olve the problems of the legal responsibility to which such pollution gave
rise. Another point made was that the coastal State should be held internationally
respensible for any actiﬁitias undertaken in the area within its Jurisdiction that
mizght cangs pollution or hazards in the marine environment outside‘its_jurisdiction.
It was also said that a coastal State should have the right to be consulted on an
activity ﬁhich might cause damage in its area, and in certain circumstances it should
be entitled to take preventive measures, as was recogﬁized in General Assembly
“resolution 2749 (XXV), paragraphs 12 and 13 (b)., However, the view was also expressed
that protection of the environment of the coastal State might hﬂ%e gserious implications
for the asctivities of all classes of vessels of all nations, in the territorial sea,
in exclusive fishing zones, through international straits end on the high seas proper.
for that reason, the question was important not only in environmental, but also in legal,
political and eéonomic terms.
283. At the Merch session of the Committes, the Chairman.of Sub-Committee I1I raised the
following questions: sinece General Assembly resolution 2750 C (XXV) only called for the
proparation of a conference on the law of the sea, it seemed quite clear that the
sub~Coninittee would not have to prepafe texts on the technical aspects of pollution or
on technical and scientific aspects of research. It had only to prepare draft treaty
articles on public international law..  The -extent of the Sub~Committee's competence was
not ag clearly_defihed, however. Should the texts on poliution deal execlusively with
ihe high seas or also with the territorial sea? It might, for example, be desirable to
qualify the right of peaceful passage through the iterritorial sea with reference to the
ick of pollution. Moreover, it.waé not unlikely that it would be realized that oil

w

slicks disrsgarded limits of national Jurisdiction, and that it would be decided to
treat ths problem as a whole, without regard to the limits of jurisdiction.
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284, Another question to be decided was whether the study should be confined to
pOJLutlup erising From exnloitation of the area, It vwould not seem 80, since

Gensral Asscemdly resolution 2750 ¢ (XEV) autnorlzed the revision of the law of the

B, uﬁjeﬂu1f10 repsareh

25 . Severel aspectd of gelentific research were mentioned in the d1300551ons in the
ret Committee and in the Sea-Bed Commitiee in March 1971, among them the pflnc1ple of

freedom of such research, the training of rationals of developing countries to ensure

rarticipation of those countries in- scientific research and the dissemination of data

collected on the marine environment.

286, The régime, it was said, mst proﬁide for freedom of scientific research for
peaceful purposes vhether by States or by zcademic instituticns. The obligatibn to
promote international co-operation in scientific research, laid down in paragréph i0

of the Declaration, was internreted as bsing an undertaking on the part of States not

to interfere with scientifie ressarch conducted with a view to open publication for

the benefit of all man%ind. Indeed, the freedom of scientific research on the high seas
was one of the accopted and recognized tenets of 1nternatlonal law,

227, The p01nt was made that any ezp1oraulon or eyp101tauﬂon of the seas depended on a
precise and extensive knovledge of the sea, hence the 1mpovtance of scientific recearch
#nd of favourable conditions For such resesarch. The first condition va.s the recognition
of the princivle of freedom, but just as imporiant was the improvement of training
facilities for rusearch workers and for making the results of research avallable to all.
Another View wag that there shculd be total freedom of research in the international |
ares of ocean space, subject to reasonabls notice, to the possibiiity of offmcaalg of
interrational institutions paf+101pat¢ng in such ‘research, to publicat ion of the results
ead bo roasonable care to avoid umnecessary disturbance of the marine environment, Total

Traedom also would be Favoured within the arvea of ocean space subgect to national
Tt was said that sclenulflc

jurisdictjon under the same conditions, mupatls muitandis.
research must enjoy marimum freedcm and the provisions of the 1958 Geneva Gonventlons,
periicularly paragraph 8 of article 5 of the Convention on the Continental Shelf,'ﬁere
not clear enocurch, Distinctions made betwsen research for peaceful pufposes:and research
for military purposes and beluween pure research and research for the'explorétion of

regources were not particularly useful. The only effect of such distinctions was to give



ABC138/41
page 60

coasbal States, and perhaps also the international institutiong, additional pretextbs

to hinder, by burdensome regulaiions, activities that could only be uvseful. '

288, However, it was also stressed that’ international co-opsration should take into
account the rights and intsrests of the ceastal States. The question of scientific
research, which was closely linked with the régime of the sea and, in partiéular, with
that of the continental shelf, was said to be an extremely delicate one in view of its
implications for the sovereignty end gecurity of the coastal States, The freedom of
scientific research was not unlimited and the international community should be ableat
any time to verify the strictly scientific nature of the work being carried out. States
undertaking research might, for example, be required to make a prior declaration of

the programmes in qﬁestion, to publish the results obtained without delay and to
facilitate access to them by all States through the invermediary of an international
distribution organ. |

289, It was not always possible, it‘was-said, ﬁo distinguish between pure research and
ressarch for economic or military purposes. In the last analysis, every particle of
scientific knowledge could be translated into terms of sconomié gain or national
security and, in a technologieal society, scientific knowledge meant pover. Consequently,
it was impéraﬁive that coastal States should exercise some form of control over 7
scientific research off their coasfs, even vhen carried out under the auspices of purely
seientific institutions. |

290. On the other hand, it was considered that since the 1958 Conventions on the
Lontinental Shelf and on Fishing and Conservation of the Living Resources of the High
Sea already contained vprovisions relating to'oceanographic and. seientific research, the
need for new provisions should be clearly demonstrated and, if necessary, the nrovisions
of those Conventions could ke supplemented in the light of progress made since 1958,
States which carried out research:di&.not appear to be carvying out the recommendations
of those Conventions with vegard to the dissemination of the results of their
explorations. DBefore any action wasz taken which might yield no results, it was to be
hoped that the States whith had ascquired the desired information should indicate to whal
extent they werepreparsd to collaborate in thab field, to agree to the asccess of others
to their operations and to publish the results of their research. It would also be

desirable if the Committee could be informed of the curtent technical status of the

research.
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291. The best way to ensure the dissemination of selentific information was actual -
participation in scientific projects and continued support for existing scientific
mechanisms for the exchangs of data, such as the World Weather Watch., New opportunities
for international co-operation were ocpened up by the new means of date collecltion, such
as earth resource survéy satellites.

294, The poiunt was often made that it was necessary to train natiocnals of developing
countries in all aspects of marine science and technology and sea~bed operations in
order to ensure the participation of those countries in all branches of regearch. The
view wes expressed that clear pricrity should be given to that question. Another view
was that the research capabilities of developing countries would have to be strengthened,
particularly through the participatidn of their nationsls in research programmes of
developed countries or of international organizations. Support was also expressed for
the establishment on a regional basis of oceanographic institutions of training in the

developing countries.
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