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INTRODUCTION 

1. On 14 ],hy 1971 the Bureaux of the Corm~ttee on the Peaceful Uses of the Sea-Bed 

and the Ocean Floor beyond the L~aits of Na~ional Jurisdiction and of Sub-Coim~ti'ttees I, 

II and III~ meeting together, requested the Secretariat, in order to assist the 

Comuit'~ee in its work at its next session, to prepare an analytical su~m'~.i~ of proposals 

m~d suggestions embodied in the views expressed by delegations in the debates in the 
• 

First Conm~ittee of the General issembly at the twenty-fifth session and in the Sea-Bed 

Committee session in },hrch 1971. The summary should not identify which delegations 

had made the points in question. It was also e~@hasized that the study should not 

cover the proposals and suggestions contained in draft resolutions, ex~ench~ents or other 

documents submitted in the Assembly or in the Col~mitbee. 

2. The present paper has been prepared in accordance with this request. 

3. A stum~ary of this nature is n~cessarily a delicate underta/c[ng, particularly in 

view of'the indivisibility often attributed to the subject as a whole s~d the direct 

intercom%exion between many points. These introductory remarks therefore provide a 

rather detailed description of methods used s/~d of the problems of exposition entailed. 

4. In order to make the pape r as usefulas possible to the members of the Coraaittee~ 

the material covered has been set out under general headings~ m~d sub-headings 

corresponding broadly to the elements of the agreement on the orgs~uization of the 

Committee ts work containgd in the summary record of its forty-fifth meeting. The order 

in which the headings are placed is also derived from that agreement. To comply ~ith 

the requirement that the paper be smalytical, however~ it has been fotu%d necessary in 

Part II to break down the classification of material .... ~ " unc:er sub-headings aermvea from 

the material itself; the ~6err~ of the agreement do not themselves provide a sufficiently 

detailed Set of subjects to allow the degree of articulation called for. No implication 

should be read into this in relation to the organization of work of the Cora~mittee and 

its Sub-Committees m%d it is not in any way intended to suggest that these rather than 

other possible sUb-headings should be vested with any authority as fomuuiations under 

which topics s~ould be studied. 

5. The ways in which representatives have expressed views or put suggestions often 

do not, of course~ fit precisely the kind of breakdown that is employed. In particular~ 

it should be noted that in accordance With the terms o~ ° the request ~.or~- its preparatio~ 

this paper seeks to present, not a su~a~r of actual vie~.~s as stated by delegations, 

but a compendium of general stud specific points involved in such vie~s which members 
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+m.gn++ wish to take into account or keep under review in studying the different aspects 

of the Co~+mittee's mandate +'+Pails it + . . . . . . .  , .  . , . - a . { : ~  not bGen found p_. actica! to attempt sm~y 

di+ffei'entiation between proposals and suggestions~ on the one hamdj and views+ on the 

o~ne~_~+ it is mainly those elements of views ++~t_ua appear to constitute points iu this 

sense that have been incorporated. }{oreover+ a!thou~gh the arrm~gememt inevitably 

involves some degree of apposition~ n+, attem,ot has been +~ _ maa.+ to balance views one 

against the other. These points-represent ,:oarticu!ar positions - some may ~a~e~ been 

made by msa~y and others by only one or two delegations. It is not the object of the 

paper to assess the degree of support they may have received; they are u~ea~eG alike 

as elements to be covered. For the same reasons there is no attempt at separation + of 

one position from another; ann i% should not be assumed +-: ' ~. ~ma~ because one point follows 
.. 

another it is advocated by the ss~e delegation or delegations. 

6+. The ~+terial has been placed under the heading which seems most directly relevant. 

It will be appreciated+ however+, that in mm+y instances it could have been covered 

under any one of severs~ headings or sub-headings. For example~ this is true 

particularly of the issue of ~ treatment and allocation of the precise definition of the 

area of the sea-bed a~d the ocea~ floor beyond the limits of national jurisdiction 

(hereinafter referred to as ;'the ai"ea '') taken in relation to the si~mi!ar matters covered 

in one way or another under the issue of priority and under <the tem-,~s of reference of 

Sub-Colmaittees I and II. In order to keep the length of the paper within reasonable 

proportions+ ever~j effort has been made to avoid undue repetition. It should also be 

noted that a great deal of material not covered is of direct relevsmce to the subjects 

dealt +.rith here. This is true, in particular+ of th~ ma%eria! co-~tained in past reports 

of the + Committee to the General Assembly. 

7. The order in which the points are covered under each heading or sub-heading is~ to 

the extent possible, one due to proceeding from the general to the particular. ~,Wnere 

several themes Of comparable generality are des~t with the order is usually more or less 

arbitrary. No differentiation is attempted between points made in the First Committee 

of the General Ass~+mb!y and points made in the Sea-Bed Cozm~ittee. It has been found that 

material from the First Committee discussion has sometimes been superseded+ in one way 

or another+ by the later material in the +Sea-Bed Comnmittee. To avoid any confusion+ 

therefore, the material dra+.a+ from the First Cozmmittee discussion has in the main been 

litmited to more concrete points of obviously lasting interest. Points calling for 

inclusion in the r@gime of elements of the Declaration of Principles haw not 

necessarily been noted since it has been assumted that they would be taken into account 

in a~ event. • ................................................. . . . . . . . . . . . . .  
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PART I: TREATMENT AND ALLOCATION OF OUTSTANDING SUBJECTS 
~ND THE .qUESTION OF PRIORITY OF PARTIQ.ULAR SUBJECTS 

A, Treatment. and a l l o c a t i o n  o f  the c, ue.s t ion .of..t_he -Drep.ise. d~fin! t ipn~.of_ t h e  
a rea  of  t h e - s e a - b e d  &nd ±.he ocean f l o o r  and the  s u b s o i l  t h e r e o f  5eYond the 
1 i," t s o  f c t i on .  

8, This s e c t i o n  dea l s  wi th  t h e  p o i n t s  made in  d i s c u s s i o n s  a t  the March s e s s i o n  of  the  

Sea-Bed Committee on the subject of the treatment and allocation of the precise 

definition of the area of the sea-bed and the ocean floor and the subsoil thereof beyond 

the limits of national jurisdiction. It may be recalled that the agreement on the 

organization of work read out at the forty-fifth meeting of the Committee contains the 

following provisions: '~It is uzderstood that the Sub-Committees, in connexion with the 

matters allocated to them~ may ~consider the precise definition of the area of the sea- 

bed and the ocean floor and the subsoil thereof beyond the limits of national 

jurisdiction. It is clearly understood that the matter of recommendations concernS, g 

the precise definition of the area is to be regarded as a controversial issue on which 
.. 

the Corm~ittee would pronounce." 

9. This agreement was interpreted as meaning that the three Sub-Committees and the 

Committee itself were free to discuss the question of lin~ts as and when that subject 
• ~. 

was relevant to their wol-k. The main points in the discussion concerned the question 
• . 

of the body wl~ich would be responsible for preparing recommendations. 

lO. It was considered that the main Committee should reserve for itself the right to 

take a f~al decision on the question of the precise definition of the area of the 

sea-bed beyond national ju2isdiction. It was proposed that the problem of the precise 

definition of the area should be allocated to Sub-Committee I, which was to prepare 

draft articles on the international r~gime, including machinery, and should therefore 

be empowered as well to msl~e recor~endations, tnat is, to prepare d~aft articles, on 

the limits of application oT the r~gime. Any Sub-Comnittee should be allowed to 

consider the precise defiflition of the area in rela%ion to the i~ems assigned to it, 

but only Sub-Committee I should be empowered to make recolmendations on the issue. 
.. 

Another view was that the question of precise definition of limits should be dealt with 

by Sub -Co~m~it tee I, buT, without affecting the priority to be given to the r~gime and 

machinery. On the other hand, it was contended, Sub-Committee I could not by itself 

settle the question of limits of the area, given the intimate relation between those 

limits and the limits of the territorial sea Or the continental shelf, and the latter 
. 



A,/AC .I~8/~: 
page 4 

fell within the competence oi" Sub-.Co~.:ittee ilo The need was to reconcile within 
. 

Sub-Conm~ttee II the conflicting attitudes on ~.h~ question of the extent of national 

jurisdiction before the outer limits of the area beyond national jLu~isdiction could 

be c:e te rmmne d ° 

II~ it was proposed that the draf%ing of t~eaty articles and the formulation of 

reco::m~endations concerning sea-bed limits shoL~d be reserved for Sub-Co~:m~t%ee Iio 

One suggestion in tl~is connexion was that the sea-bed de! .... ..~%ation principle reconm~ended 

by Sub-Connr&ttee II shotd.d be incorporated in the %reaty on the international r6gime 

to be drafted by Sub-Co:.~uittee I. Allocation of the fLuqction of making recor~nendations 

to Suo~Com~nmttee~ ~ ~ " II~ it was said~ should be on the tucderstanding tha% its consideration 

should await progress on %he essenti~l ele~:ents of the sea-bed r6gime in Sub-Cormnittee !~ 

Since the question of delimita%ion was crucial to the nature of the proposed 

international machinery~ no hasty decisions should be ta]cen and the final dete~ination 

of lir~its could be left to the later stages of the Cormnittee's work. It was also 

poin%ed out that if Sub-Cor~ittee II reached agreement on the extent of the territorial 

sea~ the na%u_~e and extent of the preferentisl fishing rights of coastal states~ the 

outer limits of the continental] shelf and the definition of the resources of the shelf~ 

it wou_]d have arrived for all intents and pul~poses at a precise definition of the area 

to which the international r@gime was %o apply. 

12. It was also considered that since there was a very close relationship between the 

question of the limits of the area of the sea-bed beyond national jurisdiction and the 

mandates of both Suo-Co~nnlttee ! and Sub-Com~?.ittee II~ it would be logical either to 

require:.Sub-Cor:~mittees I and Ii to meet jointly ~u~der %he chairmanship of the Chairman 

of %he main Committee and to consider and make reco:mnendations on the l~.:its of %he 

continental shelf and of the sea-bed and ocean floor beyond national jumisdiction~ or 

to vest the power of making reco~m!endations on tha% question in the main Committee 

itself ° 

B. Trea%ment s~d allocation of the question of peacefL~ uses of the area. 

13o This section covers not only the discussion in the Sea-Bed Committee in connexion 

with the treatment and allocation of the question of peacef~l Uses of the area as one 

of the outsbanding s~bjects ~der the agreement on or~Tanization of Work but also points 

made in the First Co.:~ttee stud in the Sea-Bed Co~mmittee on the suoject of peaceful 

uses of the area. It should be noted that the matter has been approached in different 

ways~ and that m~ny co~nents have been directed to the :~reservation of %he area 

exclusively for peaceful purposes~ a formulation wlr[ch may be found in the title of 
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the agenda item in %he General Asse1~foly, while others refez ~ to i~peaceft~ uses, wording 

which may be found both in the title of the. Co.'..-m~.~.ittee and the ~ agreemen~ on organization 

of work, For purposes of the pz'e.sent s~-~.,'.:.~ary~ it has not been fo~u~_d "..p~actic~! to 

atte!r-pt en~y organization of the na%erial based on a distinction between these two 

formu:Lae~ and it has been asso.met:~ ~' + ' .. ~na~ points :,:,'ade in connexion ~i%h both snou!o, be 

covered. 

14~ The point was made that the question of .,peaceful uses should be. discuss .~-'.~.~ It 

wa~, tu~!ikely~ it was said~ t~_at the sea-o-bed would be users only for neaceful purposes 

tu~!ess it were placed under international jurisdiction, internationsT_ agreements, 

"1 n /..'1 . "1 i t  was con tended  s should. ,be conc..-u,:.~.e..'., as soon as p o s s i b l e  to  ~1~,.-~'"~ f~l.,_ e f f e c t  t o  the  

p r i n c i p l e  t h a t  the at.ca s h o u l d  be r e s t r i c t e d  e x c l u s i v e l y  t o  p e a c e f u l  pu~"_,ooses as a move 

t o w a r d  i t s  e x c l u s i o n  f r o m  the  ar.~.-ls r a c e ,  S ince  e x t e n s i o n  o f  the  ~ m s  race  to  t he  sea- .  

bed and ocean f l o o r  wou ld  r e s u l t  i n  a c o n s i d e r a b l e  bi~oadening o f  t he  sphere o f  s e r i o u s  

potential conflicts s~d wouldmake international co-operation in the e~..ploitation of 

its ~eso~ces praouzca3_ly impossible s the treaty establishing ...%he future reg~IT.,e must 

provide for the complete prohibition of use of the area for military purposes. An 

" " r" article ~,dght be included statmn,,.~ that the parties %o %he treaty would conclude as 

soon as possible one or more international- agreements to implement that orinciple 
• ~ J" 

effectively. 

!5, lh~other point ' ~ mac:e regarding the terms of the treaty was that i~ would have to 

include a provision permitting the international institutions to undertake such 

z"unctions as the powers concerne" -'~ ~ ~: z.;zghu agree upon, 

16, The hope was expressed that the Co~'m~.dttee would reach agreemenZ on an over-riding 

z'~!e ~na~" ' in the interest of the pursuit of ~~eacefu~ activities in. the area~ all 

unauthorized activities should be excluded-'~ ": " ~ . . 10at ~lcular.J.Sr tho"se servilig nationa~ 

Tn " "! " " - _,,1.~mtary pt~mposes. ~Azrther elaboration in the Sea-Bed Co~,~ittee, it was suggested, 

could perhaps expand provisions of the Treaty on the Prohibition of the Emplacement of 

Nuclesr Weapons and Other b~eapons of Mass Destruction on the Sea-Bed and the Ocean 

Floor and the Subsoil Thereof, to cover the entire marine environ~::ent. It would be 

necessary to reconcile the responsibilities of the international r@gime with those to 

be u~%o.ertaken~ by States Parties to £rticle II! of the Treaty ~. It was considered that 

implementation of the concept of peaceful purposes shou]_d include prohibition of the 

es ablzsm~ent of militsa~y bases, installations and fortifications, or the testing of 

any type of weapon in the area. 
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17, Other points made included one to the ~° e~ect that a distinction should be made 

between peaceful activities in the exploratioi~ and exploitation of the sea-bed and the 

diss~m~aent problem. It was held that specific problelus related to prohibition of 

the use of the sea.bed for 1~litary purposes should be dealt with by the Conference of 

the Cor~aittee on Disarmament and were not ~zitltin the cor~petence of the Sea-Bed Conmlittee. 

Another vie~r was that the new internation~, system should be applied only to the extent 

necessary to fulfill its purposes, and that it sho~Zd not encroach on ~natters which 

had found a satisfactory solution under the e~sting rules of international law. The 

question of r~litary uses of the seas, and in particular of the sea-bed and ocean floor~ 

should be left to the United Nations agencies concerned ~ith arms control and 

disarmament. 

18. In the discussion in the Sea-Bed Co~xm~ittee regarding the foru~P_ to which the 

question should be ~llocated, it ~,ias noted that the subject had implications for the 

international r@g~,le to be elaborated by Sub-Cor~ttee I, but that those implications 

ranged much farther afield ths~.~ the r@g~ne and could possibly make it a fit subject for 

discussion in the Cozn',~ittee it~ell. 

19o A ntuuber of points were advanced in conne~on with the proposition that the 

subject of peaceful, uses should be allocated to Sub-Conm~u~ee III° In this connexi'on 

it was observed that prevention of pollution and scientific research cotuld well come 
, 

under the heading of the peaceftO, uses of the sea. 

20. One suggestion made,,was that the working paper prepared by the Secretariat on the 

milits~y uses o£ the sea-bed for the Ad Ho____~c Co1~mittee (A/AC.135/28) shouD.d be not only 

bl'ought t~p to date but also expanded in ordez ~ to include an analysis of the r~litary 

uses Of the seas, their present state and foreseeable tec½~ological advances. 

C Question of oriority of Tparticular subjects.' 

21. The agreement on organization of work states that the Committee ~:shall . . @ 

decide on the question of priority of particula~ ~ subjects, including the international 

r@gime, the international machinery and the econon~c implications of e~ploitation of 

the resot~rces of the sea-bed and ocean floor and the subsoil thereof beyond the limits 

of national jurisdiction, proceeding from resolution 2750 (XXV) and the relevant 

explanations ~_ade on behalf of its co-sponsors." Tl~is part of the s-~maary covers 
.. 

points made on issues of priority. 
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22 It may be recalled that this subject was to ' ~ ~- o ucneo upon in statemenos made in the 

Y Firs% @olm~J.ttee and in the Geners_l Assembly b~T the representative of Csnada, speaking 

on behalf of the original sponsors of the draft resolutio~ which becs~le resolution 

2750 C()OCf). At the 1933rd. meeting of the General Assembly on 17 December, he 

stated 2~ %hat the seventh presmbu_!ar paragraph and operative paragraphs 2 and 6, taken 

~ imply a certain priority for the r6gime in the sense in which the together~ . . . 

term is used by "the International Law Colmnission. I wish to mske clear, however~ on 

~ ~ ._ - be<al-, of the co-sponsors, that the intention behind o~erative paragra'oh 6 was not to 

imply that detailed preparatory work would not conmlence on other topics~ such as the 

_nrecise c]e'. liimitation of the Sea-oeo~ 1 area or other law-of-the-sea subjects~ until work 

had been comDleted_ on the drafting of the sea-bed r$ .~''-.~m~-~e~ With respect to other 

law-of-the-sea subjects~ "it is the clear intention of the co-sponsors that all urgent 

questions on the law of the sea should receive attention cor, mlensurate with their 

urgency in the preparatory .work undertaken by the Conm~ittee~ and the votes of the 

co-sponsors should be understood in this sense." 

23, Various references were made to such issues during discussion ~ the First 

Con~uittee and in the Sea-Bed Cor,amittee. Most of the points advanced onmatters of 

priority referred to the r6gime or 5o the r6gime and the problem of limits. Several 
b 

views were expressed on the mem~ing of priority. One view was that it meant that 

priority must be given in both time and emphasis to drawing up the essential elements 

of the r6gime, including the international machinery. ~mother was that it meant 

pi~iorib~< in the ~ - • oro.er of discussion. It did not mesm that the articles of the treaty 

on the r@gime and allied questions would have to be adopted or given a final form 

before the question of lib:its of national jurisdiction could be tack~o. Other 

interpretations of priority referred to the order of submission or adoption of 

reconmlendations to the General] Assembly. 

24.' One view e~qoressed regret over the Coi.mlittee's hesitation to grant priority to the 
• 

economic implications of the exploitation of the resoumces of the sea-oec.~ since it was 

• 79 l felt that the spirit and letter of resol~.tion 2750~ as well as the ,rincipies in 

resolution 2749, were clesa ~ enough to ~r~ ant such priority in view of the special and 

I/PV 1799, p. 92, i/Pv isoo, pp. 66-67 

A/PV 1933, p. 77. 
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i~mlediate interests of the developing countries. To z-~ke the discussion of that vital 

problem depend on a new decision by the Cor,'~.ittee might delay indefinitely the 

detailed study of a question on which the Co~rittee's work as a whole rested. 

25. The view was oftenexpressed that in resolution 2750 G~ the Genei~a! Assembly had 

established a clear priority for the international r@gime. It was said that the 

Cor mittee should lay do~,m the main elements Of the r4gime as a matter of priority, 

since only thus could agreement be reached on drafting articles on other questions. 

It was quite unrealistic to ~,~, ~ • e~q3ecb agreement to be reacheo, on the precis@ definition 
• p • 

of the area until at the least the main elements of the international reglme had been 

worked out, 

26. it was said that giving priority to the establis~lent of an international r@glme 

did not mean drafting treaty articles on the " " • reglme before ~" " " o.msousslng the lir.¢itS of 

national jurisdiction. The deli~ilitation question couldbe taken up as soon as a 

mem.orandum of understm%ding was adopted on the essential elements of the r@gime.and 

references to the question could be made in the Cozamittee and the Sub-Co~mittees even 

before that stage. 

27. Another ?iew was %hat the precise determination of limits was necessary but was 

not a prerequisite for the establishment of an international r@gime. Priority given 
b 

bo the establis~m~ent of the international r4gime, including machinery, should no% 

prevent a thorough discussion of the !ilmits of the sea-bed area, the outer edge of the 

continental shelf and the territorial sea; establishment of the international r@gime 

wotuld itself determine the precise limits of those zones. The question of agreement 

on lir.~its should not ~ . o.elay progress in the definition of the legal status of the sea- 

bed beyond nations3, jurisdiction. 

28. The point was made that the difference of views had led to a satisfactory 

comproluise that the two questions should be studied in ps&~allel :at the 1973 conference 

but that did not J~aply that such ps~-allelism must always be henceforth Observed. In 

the ea2!y preparatory stages, the Committee would have %o devote much more time to the 
• 

r@gime thau to the Is:,,~ of the..sea. Accordingly-, at the su~,~er session, more time 

should 10e allocated to Sub-Con~ittee I thm~. to Sub-Cor:mdttee's I i sa~_d iIi. 

29. On the other hm~d, the point was made that an international r$gime was not 

conceivable unless the s~ea to which it would apply was Imo~. It ~-~as neither 

reasonable nor practicable to establish a hierarchial.order between the two proposals. 

Operative paragraph 6 of resolution 2750 C could not in itself provide any legal basis 

for establishing--a~-speoific . . . .  priority. . . . . . . . . . . . . .  
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PART II. SCBJECTS AND FUNCTIONS $~LLOCATED TO SUB-COI'h,.~IT~.~ I 

A. International r6g~le~-.~ an international machinery - for the area 
a_nd the resources of the sea-bed .and the ocesn floor~h..e_sub.-soil 
thoreof~_~ond the limits of nation.ql :jurisdiction: 

i. .R_91at.io±n of the reg~ne to the Declaration of Princioles. 

30° The point was repeatedly made that drafting of the international reg~ne, includin~ 

interna%ional machinery, shoLLld, in accordance wi'bh paragraph 9 thereof, be on the 

basis of the Declaration of Principles contained in resolution 2749 (~). The precise 

relationship of the terms o£ the Declaration to the regime to be prepared was formulate 

in a number of ways. It was, for instance, said that the Declaration constituted the 

only basis on which a regime could be established~ that it should be embodied in the 

proposed treaty governing the area~ that the principlos it contained shored be defined 

and elaborated for incorporation in a convention On the regime; and that the regime 

should put into practice the principles of the Declaration. 

31. The principles were regarded, in one view, as general guidelines for the 

establishment of a regime for the sea-bed m~d as an earnest of the desire of the great 

majority of members to have a regime. ~mother statement stressed that the principles 

were not, and were not intended to be, a provisional regime ~ governing the exploitation. 

of the sea-bed; the Declaration was a first step toward the reg~ue~ but was not yet the 

regime. . 

32. It was stated that the Declaration, like any other resolution of the General 

Assembly, had in itself no binding force. It must be regarded and interpreted as a 

whole, and had no disppsitive effect u~r~il Li~ere was agreement on an international 

r@gime and, as part of that agreement, there was a clear, precise and internationally 

accepted definition of the area to which the r6gime was to apply. 

33. On the other hand, it was considered that because of the overwhelming support 

expressed for it the Delcaration could be considered as a sort of informal agreement 

between the members of the international community. It was regarded as providing a 

legal basis for considering thenceforth as illegal any unilateral act on the part of a 

State to appropriate the resources of the area or to claim any form of sovereignty 

over it. It was also said that the principles were not mere guidelines for drafting a 

treaty establishing the reg~ae. They constituted basic and fundamental principles from 

which no departure would be allowed and which should be faithfully reflected in the 

basic international treaty which would be the constituent instrument of the regime. 
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34. %~e Declaration was desci~ibed as having already affected positive law by the 

concept of corn.non heritage~ its second opera%ire paragr-aph was said to have destroyed 

the basis of outmoded customary 1~ules. 

35. Pl~esent inte~mational law was regarded~ in one view~ as obviously insufficient to 

govern the sea-bedl~, but some of its principleso ~~.~ seen as appiicable~ pa.~ticula~ly 

those that concerned ~he rights and duties of States. A numbe~ of other points were 

also made in connexion ~th this subject~ but bearing mainly on the issue of the extent 

of the changes necessary in e~sting law. These al~e dealt with undei ~ Psmt III A below. 

2. 

36. Various references were made to the scope of the international regime to be 

established and to the specific provisions which it should containe One point made 

rspeated!y was that the developing counti~ies needed a strong international regime~ 

including international machinery~ %o insume that the e~plor~ation and e~ploitation of 

the resources of the sea-bed beyond national ju].~isdiction benefi%ted all~ and especially 

the developing States~ it should be based on certain fundamental concept s~ the most 

import~,~t of which was the p=~inciple of co~mnon hel~itage° Deriving from that principle 

and equally important were the concepts of equitable sharing of benefits from the 

exploitation of resources and of the necessity fo~ sppropris~te p~otective measures 

against possible adverse ~ec~,o on the economies of the de~Teloping countries. Another 

way in which this point of ~iew was put was that a strong regJ~e s~d machinery was of 

cardinal importance to ensure that the rights and aspirations of developing countries 

would be ~.espected. 

37. It was considered that She scope of the regime should include sil uses of the 

sea-bed beyond national jurisdiction. ~though adequate pyovisio:~s already existed with 

regard %o submamine cable layimg~ for example~ the sea-bed organization should exemcise 

some form of technical control over such activities because of their close relations~uip 

~th olhem uses of the area. 

38. The regime was to apply to the area~ it was noted: and not me~ely to III of 

the Secretary-General's study on international machinery (A/8021~ ~ne~ III). 

39, Refe~ence was also made to the question of po~ers covering the high seas as well as 

the sea-bed and in t_his connexion the interrelationships between the various pants of 

the ma~ine ecosystem were st~essed. 

40. ~e scope of' the regime~ it was said~ should be confined to those f~nctions 

necessary to ensure s n orderly~ efficient a~d equitable system of e~plo~ation and 

exploitation of sea-bed ~6S . . . .  ~ . . . . . .  - . . . . . . . .  ~ . . . . . . . . . . . .  ources. There shoul~ be a cautious approach to .... ti~e 
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possibilities of a broader regime covering all uses of and activities on the sea-bed~ 

the attempt to regulate all other uses involved complex and far-reaching pi~oblems and 

might delay indefinitely establishment of a regime for resource exploration and 

exploitation. 

41. The future treaty embodying the regime, it was said~ should regulate the activities 

of Governments only in respect of exploration and exploitation of the mineral resources 

of the sea-bed. It was essential for ~ tne agreement to contain provisions permitting 

any country to exploit the sea-bed ~dthin the framework of the regime. It should not 

effect either the sovereign rights of the coastal State over the continental shelf and 

the natural resources in the area }ithin the limits of national juz.isdiction, or the 

recognized freedoms of the high seas. The treaty should be based on the principle that 

the sea-bed beyond national jurisdiction was open to use, exclusively for peaceful 

purposes, by all States. 

42. One general point advanced was that the sea-bed regime must be not merely an 

expression of the concept of common heritage~ it must also provide practical means 

whereby the potential wealth of the area could be exploited for the benefit of the 

intern ationa! community, and particularly the developing countries. It must therefore 

include operating coneitions likely to attract the capital, r~soua~ces and skills 

required for th~ production of hydrocarbons and other minerals ~' ~ G gi~eat depth. The 

regime should inspire confidence and ensure the stability wkich was essential for 

longterm planning and investment. 

43. Reference was also made to the need to take realistic accoumt of the progress of 

technology and of the need for further information. Another general point made was that 

care should be taken to provide all possible incentives for continuation of the 

technological developmenb which had made possible prospects for development of the 

sea-bed. 

44. A number of references were made to the need for the future t1~eaty to be universal 

in character. It was said that it should be open to signature by all States, 

irrespective of whether they ~:rere members of the 0hired Nations or the specialized 

agencies. Another formulation was that as many Staoes'- as possible snou_d~ ] participate 

in the establishment and o,pel-ation of the re{ime. 

45. It was said that the regime should be uidversa! and should be established by an 

international treaty which was as universal as possible, in accordance ~ith article 62 • 

of the Vienna ...... Convention on the Law 0f Ti~eaties. The treaty should forbid an X ......... 
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reservation conflicting ~,~th the objectives ].aid do-~.m tu~d.er the :eegime it established° 

The international instr~.~ments sebbmmg fo.~.t~.~ .... ~_~. flmctions of ta~:; internat±orJ.a]. 

organization ' ' "  snou-.a contain provisions guara.nteemng their universal]., characi, er, 

46 The regime must be drafted in such. a way as to pz'ovide bh,....t tl.~e interests of '' ® . .  " " ' ~  ~ . . . . .  a . L .  

. . . . . . .  &]..d "" ' .. a i.,e c o l ~ t r i e s  were e f f e c t i v e q y  e n s u r e d  I t  i.ms o . ' -  cna~. a S t a t e  mi '~ -' gn ~, o f  cotu:'se u e g o t $  --~ 

a b o u t  what  c o n s t i t u t e d  t h e  colmnon h e r i t a g e  of  mankind~ b u t  i b  c o u l d  n o t  be e x p e c t e d  t o  

b a r g a i n  away e a s i l y  a d r o p  o f  w a t e r  or  a p a r t i c l e  o f  s o i l  i h a b  i'b r e g a r d e d  as i t s  s o l e  

heritage. 

" ~ ~ I I I ~ " 1 ] ~ goneral and 4 . 7  It was contended that a sxngAe ,, -,, o,.~ ,~ ., be es 

3 i 2 2 . . . .  ' ~ i v e r s a l l y  a p p l i c a b l e  r u l e s ~  a l t h o u g h  t h a t  d.ia. n o t  mean t h a t  .~he ¢;o~mmL~±,e.{, s h o u l d  

~ e f u s e  to  ' take s p e c i a l  s i t u a t i o n s  j.].Tbo considerr:~!4on, However~ i i ;  uas. con.s iderea l  

r e a s o n a b l e ,  w i t h i n  t h e  fra~&ework o f  a ~5(.l&eJ,.','~ .... a l  reti.~i]lle~ to. oo.tlsJ.d.e:~' Sk)~.(.:L41 provis io . r l s ,  f o r  

t h e  more s p e c i a l  c a s e s  such  as i n t e r n a l  or  m a r g i n a l  s e a s ,  e x p o s e d  to  p o l l u t i o n  h a z a r d s ;  

the Polar regions~ archaeological sites~ and f i n ' . ~ . l l . y  the developing countries° k 

recognition that there were cotmbries, o~d isolated areas of cotlntl"ies, which were 

heavily dependent on resources of the sea. mi'ghb lead to adoption of dlf~er~nLlated 

solutions, with due regard to interests and rights of others in the use of the sea. 

48. Another view was that the regime shoug_d be u:aiform for. s..1]] ~ a~ea.s of the sea-bed 

beyond national jumisdiction~ The principle of havJ.n~( a single x'eg~ne~ it was also said, 

must be accepted if anything functional was bo z--esul-b~ a plurs~_ity .of regimes would 

conflict with the principle that the resour-ces of the sea-bed and the oce~4~ floo~." were 

the comuon heritage of m~_kind. 

49 ,  ~ e  b a s i c  i s s u e ,  i t  was sa id~  was bhe r e q u i r e m e n t  t o  ¢~evel.o.~ a r eg ime  which  would  

p r o v e  e q u i t a b l e  t o  b o t h  d e v e l o p i n g  and devemop~o. S t a t e s .  : A p r i o r i . t  2 bask  f o r  t h e  

Co~,~i-btee was t h e  d e t a i l e d  e l a b o r a t i o n  o f  ope i~a t ing  r e g u ~ a t ± o n s  ~.,hich were e s s e n t i a l  t o  

any  e f f e c t i v e  r e s o u r c e  management  s y s t e m .  There wotLld be no b e n e f i t s  f o r  many y e a r s  t o  

come u n l e s s  t h e  Oomm±ttee f a c e d  s q u a r e l y  t h e  d i f f i c u l t  and b_igh).y t e c h n i c a l  i s s u e s  

r a i s e d  by  t h e  n e e d  t o  d e v e l o p  an o f f s h o r e  r e s o u r c e  management  s y s t e m  ~.,rhich a c h i e v e d  t h e  

r i g h t  b a l a n c e  b e t w e e n  t h e  need  t o  c o n t r o l  e v e r y  o p e r a t i o n  and t h e  somet imes  c o m p e t i n g  

n e e d  t o  e n c o u r a g e  d e v e l o p m e n t  and e x p l o i t a i . i o n .  

50. The granting of licences~ it was said, sho~d be subject to a new set of rules 

embodied in ~- t~ basic international :bz'.ea.4y estab!i i- .. snxng the regime° 

51, It was envi'saged that the treaty to be dra~¢n up should l'.-.".y do,..m what royalties were 

• . ] .I . . . . . . .  . . . . . . . . . .  to be paid~ ta_the__ope~ta:bor, and shou__G not leave that bask to the international agency~ 
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since otherwise it would be impossible for the international cormnt~mity to ma]~e even a 

I ou~o_ , timate of ,Jne benefits likely to accrue to it At the same %ime~ it would be 

useful to have a study prepared by the Secm~tariat of the criteria used in municipal 

law for the calculation of royalities on ~dnsrals extracted from the continental shelf 

or from the land. 

52~ The treaty should also include a system of allocation of benefits~ the contents of 

~fLmich would be discussed and negotiated, under which the international agency wotlld 

distribute c]irect to States members the benefits accrt[ing to them. The treaty should 

regulate the exercise of freedom of scientific research in the area. The treaty should 

also define the rights of coastal States concerning measures to prevent, mitigate or 

e!i~inate grave or ilmainent danger to the area under their jui~isdiction, the 

responsibility of Si;ates and international oro'snizations in that respect should be 

strictly regulated, i~e t1~eaty should define precisely what was undel~stood by the 
• ~ .l ° 

living resources of the sea-bed and ocean floor beyona national jurisc:mction. 

~3 It was considered that ~ ~ . ~n~ treaty l~dght include a flexible system of arbitration on 

the basis of ad hoc groups. 
/ 

54. It would be indispensable, it was also said~ for •the r$gime to set forth more 

precise and binding proced~mes than wei"e contained in Article ~3 of the Chal~ter for %he 

+~ .... I~ Imight a1~is~e. solution of controversies ~_~ 

55. '~ ° ~elerence was also made to the question of delimitation in relation to provisions 

of a treaty to establish the regime. One point of view was that i% would be necessary 

to specify the firsts clearly in the treaty so that they would be part of the regime. 

Another was that the area would not necessarily have to be dpli~mited in this treaty~ 

but that that might be done in other instrlmlents. 

_ Is ~'s 56. if the treaty 0rovided for the es~,~.°b m,~hnen0 of' an international mac~minery, it was 

said, it would be essential for it to include provisions based on ope~-ative paragraph 3 

of the Declaration of Principles in order to prevent the international machinery from 

engaging in exploration and exploitation of mineral ~'esources on its o~m account or 

from trying to assume jurisdiction over the area and its subsoil and mineral resources. 

57. It was proposed that the rights of individual States should be functionally 

limited and controlled under the regime. 9]~ey would not acquire sovereign rights over 

a given pa~t of the sea-bed and the subsoil but would rather be entrusted ~ith the 

ad~tinistration of t .... e exoloit ~" ~•~ithin' ~mon activities in that area, one f~amework of the 

international rules, and• procedures of Su.perYi_sion•.. ................ 
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58. The follo~lng also were proposed or suggested as specific provisions of the treaty 

establis1~ing the regime: an article stating specifically that the provisions of the 

treaty did not affect the legal status of the superjacent waters or aii~space of the 

sea-bed beyond national jurisdiCtion; provisions under which all States should act in 

the area in the interests of maintaining international peace and secu~ity, of 

contributing to internatlon~, co-operation s~nd of the strict observance of the 

international law of the sea. and the Charter of the United Nations j prow-sions to deal 

adequately ~ith the subject of international responsibility, including liabi-lity; 

liability should be strict or even absolute, without reference to fault or negligence; 

some system of full insurance should be built into the regime to cover all cases of 

civil liability as well as effective sanctions to deal with acts of malfeasance or 

non-feasance; and an article to the effect that m~y claim to jurisdiction over ocean 

space founded on islsa&ds should b~ given priority consideration in the context of 

international institutions. 

59. One view which may be mentioned in tlmis section was that there should be a single 

basic treaty wl~ich should consist of several parts: general norms governing activities 

.in ocean space as a whole j a clear and precise definition of the outer limits of coastal 

state jurisdiction, t.ithout the present distinctions between the. territorial sea, and 

the continental shelf and other-areas; general nor-ms governing the activities of States 

in the area beyond the lindts of nations& jurisdiction~ specific norms governing 

conservation and exploitation of resources beyond national jt~isdiction; norms for the 

equitable distribution of benefits and provisions concerning scientific research and the 

preservation of the marine environment. In addition, the treaty shored set up appropriate 

institutions not merely for the sea-bed but for ocean space beyond national jurisdiction;, 

it should define their powers and establish an Lmpartial mechai~ism for the interpretation 

of the treaty. It should include general and specific provisions on the stfbject of 
,, 

legal limitations to be set to the virtually total freedom that Stal, es at present 

enjoyed ~ithin the area subject to their control, though there was no question of 

e ] L° abolisi~ing the sovereignty of States lb should provide for const~ta-~mon between 

neighbouring States and for notification to the international institution in the event 

of a coastal State Proposing bo make use of its technological capability in a manner 

likely to change the climate or the natural state of the marine envirornnent outside the 

area subject to it's jurisdiction. 
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60. Points wllich were suggested for discussion by Sub-Conm~ittee I included: the concept 

~,'ement in the administration of the international regime, the of regional mana~ 

applicability of the archipelago principle in se~mi-enclosed areas and the relationship 

between the international reg~-ae and regional maritime arrangements already agreed to 

~ltl~in the fr~'aework of so-called closed areas. 

3. The re i~. an._ d. t_h9 - 9uDsj'~ion of ~ imi%s of the ~e_aa 

61o Various references were made to the question of the relationship between an 

international r@gime for the sea-bed beyond national jurisdiction and the problem of 

l~uits of the area. One position was %hs.t as large an area as possible should be set 
• J • ] aside for the in~ernatlona_ corm~uniSy. Points in support of this proposition included 
.. ~-< the s~gtmlents .~h~ this would 3nsure that the developing countries would benefit from 

th@ profits of the exploitation of sea-bed resouroes~ and that this was also in the 

interests of the land-locked and shelf-locked countries. On the other hand, it was 

said that the developing couu%ries would never agree %o the concept of co~/on heritage 

being used to restrict national jumisdic-Sion over theterritorial sea and the 

continental shelf of developing countries. 

62. ~e need for a strong regime and machinery 6~d not necessarily imply narrow limits 

0~ national jurisdiction; a strong organization could not im~r %he right of a coastal 

StaSe to exercise its natural vocation to exploit the resources of the sea-bed and 

superjacent waters off its shores ~thin a reasonable distance. 

63. Another view in this regard was that ~ith instant internationalization the super- 

Powers would havo free access to all the sea-bed beyond national jurisdiction. They 

were the only ones which at that stage disposal of sufficient capital and technology to 

present valid and accurate applications to the agency to be created, and it was evident 

that such an international body would be much more docile in its dealings than 

individual govermaents. 

64. It was held that the nature of the regime and the limits of the ~rea to which it 

applied must be negotiated and resolved together. It was held that an international 

regime was not conceivable unless the area to which it would apply was known. This 

view was disputed, although it was recognized that the question of the regime could not 

be separated from the problem of limits. It was thus maintained that in order to find 

a satisfactory solution it would first be necessary to work out a just formula for the 

establishment of an equitable regime with full comprehensive powers. The question of 

limits could easily be settled if the r@gime assured the developing countries that they 
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would receive a substantial share of the benefits to be derived from exploitation of 

sea-bed resources. It was observed that the need was to ensure a harmonious balance 

between the protection of the economic interests and security of the coastal States and 

of the international comm~u~ity. Precise determination of limits was necessary but was 

not a prerequisite for the establishment of an international regime. Prior agreement on 

the regime would facilitate the task of determining the limits of the area, and the 

establishment of a regime would itself determine precise limits. 

65. It was said that the international area began where national ju~isdiction ended 

and it was a mistake to suggest that there was no rule in international law regarding 

the outer limit of the continental shelf in view of article i of the 1958 Convention° 

It was noted that among the suggestions on limits were the idea of establishing them at 

a fixed distance from the baseline for the territorial sea of the coastal State, or if a 

rule on the breadth of the territorial sos were adopted~ at a fixed distance from the 

outer limit of that sea. Other criteria suggested included a fixed depth seawards from 

the coastal State, a combination of distance and depth criteria at the choice of the 

coastal State, a criterion based on geological, geographic and economic factors, a 

criterion based on region~l considerations or an arbitrarily, detemmined point on the 

continental margin. The lilmits might also be fixed by determining first the limits of 

the international area universally a@mitted to be outside the jurisdiction of the coastal 

States. A limit based on depth alone, it was considered, would be unfair and a 

reasonable criterion of distance should also be adopted. On the other hand, the only 

practical consideration was held to be distance from the coast; a system based on depth 

would be difficult to implement in pi~actice but the situati0n of certain countries 

endowed with broad continental shelves and shallow waters around their coasts should be 

taken into account. It was contended that special rules should apply to small or 

marginal seas. Efforts should be directed, it was said, towards establishing a clear 

and precise criterion which would be easy to apply in practice. 

66. Another approach to the problem proceeded from the concept of a basic international 

treaty to replace existing conventions. Under this appr0ach~ a li~mit of 200 miles was 

envisaged In another line of reaso~ing~ it was held that until new international law 

was developed to replace it, the 1958 Convention could not be read selectively with the 

200 metre isobath being accepted to the exclusion of the expl0itabilit~ ~ concept. It was 
-, 
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accordingly suggested that every ocean basin and every sea-bed of the world should have 

similar percentages of its underwater acreage reserved for the benefit of mankind.. 

There had been no satisfactory answers, it was said, to the questions'of why, in 

principle, it should make any difference whether a shelf was shallow or deep or why 

they should be concerned with distance from shore. It was held that there was no reason 

whyshallow basins would be exempted from such an approach whether or not riparian 

States had divided up such areas, albeit in good faith, by a p~gcess of u_uilatera3_ism, 

bilatera/_ism or as partiesto the Convention. That approach, it was said, would be 

infinitely more effective than any other being considered in terms of providing 

immediate and substantial benefits for the developing and land-locked nations. 

67. It was noted that the limits of the area had implications for the viability of the 

new international machinery to be established. 

68. In one view the problem was how to reconcile the benefits which many nations might 

derive from the international regime with those which coastal States felt they would 

gain from exclusive jurisdiction. The former would like the regime to apply to the 

broadest practicable area; the latter would prefer it to be applicable to a smaller 

area of the sea-bed. 

69. Petroleum and natural gas deposits, usually situated in the continental ms, gins, 

it was considered, would probably be exploited first in the shallower, parts of those 

margins. If national jurisdiction should havo wide limits, most oil and gas deposits 

would be excluded from the international regime in the years to come. If the 200 mile 

limit was adopted~ most of the continental margins would be excluded from the regime. 

70. It would be a mistake to believe that resources of interest beyond 200 metres lay 

only off the coast of developing countries. It would also be a mistake to believe that 

the resources beyond 200 metres were incapable of being exploited. Thequestion was 

~hether the benefits from such exploitatiol] should be enjoyed exclusively by the 

coastal State and by States whose nationals wer.e capable of exploiting such resources 

under concessions granted by the coastal State~ or by the international community as a 

whole o 

71. Reference wasmade to a number of specific proposals or suggestions in connexion 

with the issue of limits One was the United States working paper which, it was said, 

would have a new international regime for the Sea-bed apply to the broadest practicable 

area~ namely that outside a territorial sea Of twelve miles, seaward of the point where 
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the-high seas ~eached. a"..depth .of 200 metres. The regi~,.~e should provide for aocomodating 

the interests of the-.coas.t~l State beyond such a l~¢i.t by giving it care.fully, defined 

• i a ° "  • but substantial, rights ,.stud. functions under t.he intel-~.~.s.tional • regim~ in an "'mn-.ternatmonal 

trusteeship area s' • ~. seaward .of .the sea-bed over which the., coastal State .enj.oysd ..sovereign.. 

rights, The essential .point ~as that the international~ .coastal or maritime interests 

involved coul~ and should be.accomodated. The precise ~xture of .those respective.. 

rights in..the. :alcoa should be equitable. 

72. This working paper was recognized as having useful features but was criticized on 

the ground that. it had the defects of adopting .the 200 .metre isobat h as the. li~t .o.f 

national jumisdic.tion, and..of involving establis~ment of an.. intermediate zone-~th a 

hybrid status.- which could easily become a source of friction: 

73. The idea of an intermediate zone in which the coastal State. would rleceiv.e 

pr..eferential, treatment was held to go beyond the terms of article i. of the !958. 

Convention onthe. Continental She!f~ it appeared to as:s~e that the entire, continental,.. 

ms.rgin~ whe.ther. •exploitable. by the coastal State or not, was somehow the preserve .o"-f 

that State, whose sp.ecia!, position must.~be recognized by .the .internatiOnal. commura'~ty... 

if this approach proved to be the only practical one~ the internation.al community.should.. 

perhaps, seek accept.ance of the idea that the sea-bed authority ~.ather. than the.( coaS.t-al, 

S-bate should, administer the intermediate zone. 
.. . 

71~.. The &des of trusteeshi p .was said to-be unacceptable because-it was .not:. consi.stent. 

~th. the notion of the co,.v~,:~,on heritage of ma Inkind ' and the trust.co, would .benefit.more 

than the b.eneficiary. I%. would add to the inequalities caused by the ir.reg-.ulsmity, of 

the..contine.nta.!i, shelf o It wass, d~_scrirmin~tory~. .. , concept. . Which ~.ro,a!d favou~ only large 

corpo.rat,i.ons from developed countries, .~iI the area .beyond the agreed, li~ts of the 

continental shelf was the common heritage of mankind, to be exploited for the benefit 

of the community, 

75. 7n~othe~ criticism of the concept of m~ international trusteesI~p area. was theft its 

scope ~as .SO wise that for.many years tb come exploitation would be almost confined to 

it~ and operations beyond non-existent. The less the breadth of the trusteeship area~ 

it was:.held, the r...~o~e it seemed acceptable.. 

76. It. was also.said that what was envisaged was real!y a juxtaposition of national 

jurisdictions, The international trusteeship area would cover the most accessible part 

of the sea-bed~ the exploitation of which would be the least costly° In that way~ the 

international area would be reduced to the lowest te~"ms. That system ~¢ou!d ~ount to 
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giving the rich countries, which possessed the necesse~y technical resources, the 

chance Of becoming partners - theoretically on an equal footing, but in fact to an 

extent which would ~ount to two thirds or i~ore -of any coastal com~try shich wished 

to explcit itmineral resources but was not in a position to do so. The most accessibl~ 

resources would be exploited not for the benefit of all mankind but for the benefit of 

the coastal States. 

77~ 15 was suggested that the Co~nittee should consider ways of imposing an effective 

moratorium under which States and persons, physical or juridical, would be bound to 

abstain from all activities of exploitation beyond the 200 metre isobath or a 12 miles 

breadth, whichever was more distant. During the moratorium, no claim should be recogniz 

to any part of the area under consideration or its resoua~ces, in accordsa~ce with General 

Assembly resolution 2574 D (XXIV). 

78. it was suggested that it would be desirable to have the geographical location of 

the possible zones of application of the international regime shom~ clearly on 

hydrographic charts ~id to obtain Some idea of the quantity and importance of the actual 

resources to be fotu~d there. 

4. Re!ation of international machinery to the re~'~ae 

79. it was considered that the provisions relating to the international machinery for 

the area should form an integral part of the international treaty embodying the 

interDational regime~ and that this Was a corollary of the Declaration of Principles. 

80. The question was raised as to the degree to which issues would be decided in the 

treaty or left for later decision by the authority, since there was clearly some need 

for flexibility. All deiegaumons,'" _'t was said~ would prefer to s~nplify the drafting 

of the treaty as rauch as possible, but the Committee's mandate was to prepare a r@gime 

as well as machinery. Y ven if that were not the case, States might feel understandably 

hesitm~t about entering into a • treaty without some fairly detsiled idea of how it would 

operate. Detailed provisions _.might facilitate rather than delay agreement on the 

ti~eaty ~ 

81~ It was said that there was an intimate connezion and interpenetration between the 

principles applicable to the sea-bed beyond national jurisdiction and the kinds of 

intei~n_ atiora] institutions or machinery required to ensure the effective implementation 

of the regime to be based on those principles. 

82. Another point made was that agreement on the regime was in fact the prerequisite 

for a solution of the problem of machinerY. 

. . . . . . . . . . .  
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83. Attempts to establish the machinery sepai~ately from the provisions of the treaty 

detemmining the regime of th~ sea-bed and to authorize the machinery to fom~¢~ate and 

to establish the regime for the e~loitation of the sea-bed, it was said~ were 

unjustifiable and unrealistic. 

5. Scope ~nd functi0ns of international machiner~ 

84. I% was considered that the r@gime to be established should put into practice the 

principles set forth in General Assemb]$T resolution 2749 and that it should be 

associated with machi'nery capable of ensuring~ both in ex]?loita%ion of the resources of 

%he area and in the distribution of the benefits to be derived %herefrom~ an equitable 

balance between the interests of the pa1~ties concerned: amy exploiting enterprises~ the 

international cor~lunity~ dev~loped or developing countries or coastal el ~ isnd-locked 

c ounti~ies. 

85. The institutions responsible for a~ministering the r@gime, it was noted, would 

have to exemcise powers of a@~ministration~ management and regulation not previously 

granted to any international organization. 

86. It was said that msa~y delegations thought the machinery should take the form of an 

autonomous ~niversal organization possessing full legal personality and having 

jurisdiction, in the full sense of that word, over the sea-bed~and the ocean floor 

beyond the l~mits of nationsf[ jurisdiction, to ensure the ex2ploration ~ e~ploitation and 

use of the resources, as well as the supervision and control of operations, prevention 

of pollution, the safety of life and property and the conservation of the living 

resources of the sea. In fact~ the machinery should be so organized as to enable it to 

undertake wide functions and assume comprehensive powers. 

87. The reflecting were among the powers sugges%ed: the power to authorize exploration 

and exploitation activities in the international area, and to perfo~ such related 

functions as the registration and inspection of activities; the power . to carry out 

exploration and exploitation activities through i%s own resources or through cont~mGoo~s~ 

to act as a clearlng-house for the collection and dissemination of information relating 

to sea-bed acti-~ities; to promote an organized training progr~nne for scientists from 

developing countries~ to collect and sha~e all monetary and other benefits accruing %o 

participating States~ to take measures~ either on its o~n or in co-operation ~ith such 

institutions as UNCTAD~ to reSmess sny adverse economic effects caused by exploitation 

activities such as fluctuations in the prices of maw materials mined on l~nd; to take 
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e -~-~ " "- ~-~--,~- including pollution control; mea.s~-es f o r  t h e  pi- se.~va-{:,ion o f  t h e  r..~arine .... vm_~om.~_~, 

to  p romote  new uses  o f  t h e  s e a - b e d ,  such  as co~mu~:.micatio.us; t r a n s p o r t a t i o n ~  b u i l d i n g s ~  

and to  s e t t l e  d i s p u t e s  and i .upose s a n c t i o n s  i n  t h e  e v e n t  of' n o n - c o m p l i a n c e  ~ t h  

o b l i g a t i o n s .  

4 88.  Another  f o r . n u l a t i o n  s p e c i f i e d  t h a t  an i n t e r n a t i o n a l  agency  snoumd be e s t a b l i s h e d  

for  g r a n t i n g  l i c e n c e s  f o r  e x p l o r a t i o n  and e ~ l o i t a t i o n  o f  r e s o t u - c e s  t o  S t a t e s  o r  

i n t e r g o v e r n m e n t a l  o r g a n i z a t i o n s  o f  a u i ~ i v e r s a l  o r  r e g i o n a l  c h a r a c t e r  and to  e n f o r c e  

c o m p l i a n c e  ~-~th t he  c o n d i t i o n s  prescr ibed  i n  t h o s e  l i c e n c e s ;  t he  agency  s h o u l d  r e p r e s e n t  

t h e  i n t e z - n a t i o n a l  co~m:..mmity as a whole ,  and s h o u l d  be c a p a b l e  o f  m~del~taking d i i~ec t  

ex~p!oitation~ States or in%ergove~nmenta.! organizations should be able to grant 

licences to private operators~ p~ovided that the latter would not ~ nave international 

personality mad the forner would be intei~national!y responsible~ procedures for allocatiou 

of areas to ooao.~s or iutergov.srrn.~enta! organizations by the international agency 

should be based on the need to ensure access foi - all Comrb~ies~ including developing 

coru~tries, to ex.~loration_ an(:~ exploitation of sea-bed resources~ allocations should be 

so controlled as to ensuz~e they had no adverse effects on prices of oormno@£ties obtained 

from-land. Also some safegual"d o,~o1~le, be devised to ensure that developed countries 

did not disc1~i1~nabe in thei~ domestic legislation in favour of the products of their 

national conpar~ies operating in the international area of the sea-bed~, 
r 

89. Another point was that the ne~..~ institutions would have to exe~'.cise jurisdict±on~ 

not sovereignty, in the nmue of the international comm~unity. 

90. It was noted that in the initial stages direct ex~ploitation activities would not 

be possible but the possibility of direct activities should be "left open. 

91. .Decisions by the 'international macl~inery should be t~ken in close co-operation 
• 

with the regional and subregional organizations which already existed or which r:~ght be 

established for that purpose. Preferential rights of coastal States, particularly the 

developing countries, should also be taken into account. Those preferential rights 

related not only to technics& assistance but also included effective participation in 

scientific research; and in the exploration and e~cploitation of the sea-bed and ocean 

floor adjacent to thei~ coests. 

92. The international machinery should plan the e]~ploitation of-She resotu"ces of the 

~_rea in order to avoid harn~ul repercussions on the selling price of the mine~al 

resources of the developing coum~tries, particularly oil; natural gas~ mangm~ese and 

copper. 
• 
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93. ThG international machinei~y should have built into it adequate means for 

providing compensation for dsJ~age caused ~itl~n areas of national jurisdiction as a 

consequence of activities carried out boyond the filets of that area. It should also 

embody specific arrangements~ perhaps • in comjmnction v~th other international 

imstitutions~ for providing necessary technical and financial assistance to developing 

co~tries for theii ~ om~ scientific research on the sea-bed. 

94. It was urgently necessary for nationals of developing coun%~ies to acquire skills 

in the field of marine science and technolo~r. 

95. One thing to be avoided was mal~ing the nachinsry c~bersome to the point of 

reducing its effectiveness m~d thus unnecessarily increasing its operating costs. It 

would also be necessary to avoid ~warranted lir:~tation of the base for taxation of the 

e~oloiting enterprises, for example by excluding profits or by cl~versiom of the 

machinery r s resources from their main purpose, - ns~oly~ aid for the development of the 

poorer countries, - to such pumposes as ps~u~lent of compensation t) States which 

suffered from pollution caused by the e~ploiting enterprises. 

96. Proposals had been made concerning the machinory's financial resources and their use. 

Those resources would have t~ be obtained by means of a system of taxation and 
L 

assessment which was sufficiently productive, but would not jeopardize the legitJnnate 

interests of the explom~mng ente~Drises 

97. In another view support was expressed in orinciple for international machinery with 

fairly comprehensive powers to regulate, co-ordinate, supervise and control activities 

in the international area~ while leaving m~ important role to the States. It was 

possible to imagine acceptance of the exclusive competence of s~ international body in 

areas of the deep ocean, but it would be natural to confer certain pi~erogatives on 

coastal States in areas adjacent to their coasts and their present national jurisdiction. 

98. On the other hand~ it Was observed that there did not yet appea~ to be general 

agreement on whether th~ machinery should consist merely of a resource authority or an 

authority of broader scope inclu@ing ~:~ithin its mandate all sea-bed activities. 

99~ The single most important factor in promoting resoL~ce exploitation, it was said, 

would be the adoption of a resource management system designed to encourage and maintain 

investment on a continuing and orderly basis. 0nly in that way, it was considered, 

would it be possible to ensure fulfil]m~ent of the basic purpose of benefiting mankind 

in general s~d the developing countries in particu3ar. 
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i00~ It was sugo-coested that there might be some advantage in p~actical terms in 

attempting to devise a system of machinery ~.~hich would have all the essential elements 

provided for from the outset but which would begin ~,pAth a skeletal structure, to be 

fleshed out as progl~ess perndtted. 

101. A two-phase development of international machinery could be envisaged which would 

be intended to provide for a system of registl'~ation~ notification and, if possible, 

control of exploration, sa~_d which would be effective i1~lediately, while providing also 

for the gradual asstmlption of £urthe1~ more specific functions and powers as the need 

arose during a second phase of actual e~qolo~ation and development. That would be a 

comprehensive regime ~th in%etCh machiner~T. 

102. A third step would be to appeal to all coastal States to st~t paying to the 

interim international machinery a fixed percen-Q~ge of e~l their revenues from the sea- 

bed a~eas they cl~mimed beyond the outer li~ts of their teri~itoi~ia! waters. One per 

cent of such revenues, for exs~p!e~ could produce 1~illions .of dol.~.s1~s a month for the 

the benefit of the ±ntelmational co~unity ~d of %he developing countries in particular. 

Such a contribution would be a kind of voluntary international development tax to be 

paid pending the adoption of a multilateral treaty on the ill,its of national 

jurisdiction and the creation of an international regime for bhe sea-bed beyond 

national jurisdiction. 

103. The third step would not prejudge the development of international law but wo~d 

go a long way towards meeting '-~ -~ne essential ~equirement which should provide the basis 

foi ~ any sea-bed regime, nsme].y~ the principle of equity. That p~inciple should apply 

not only to the sharing of benefits from the sea-bed beyond national jurisdiction~ 

but also to the contributions to be made towards building up those benefits. 

104. A direct relationship was seen between the powers and the structure of 

international., machinery. If the powers were to be extensive and were to apply %o areas 

of vital interest to States, the~ it was necessary to have a structui?~e wkich wo~Id 

inspire confidence in States and wo~Id ensure responsibility~ efficiency ~nd expertise. 

If that was achieved, the desire of many countries for machinery with extensive powers 

could be acco~m~odated vr'±th %heir understs_ndable concern about the possible harmful 

effects of such machinery on thei~ interests. 



A/Ac °138/4  
page 2A 

i05~ It was considered import~.t that the internationsD, machinel~y should have Well 

defined functions if all States were to surrender a reasonable nm~Ibel ~ of their 

prerogatives~ It Should not serve as a disguise for perpetuating the e~sting state 

of affairs. 

1@6. Criticism was expressed ~th regard to the attempt to give the machinery excessive 

powers and to transform it into a supra-national organ which would direct the activities 

of States on the sea-bed. In present day conditions, when States insisted on their 

sovereign rights~ the international con~uumity could create organizations only t O 

co-ordinate the activities of States and not to direct them. 

107. P~servations were expressed about the proposal that the machinery itself should 

be allowed to engage in the e~loitation of the area. The purposewas, it was said, to 

establish some kind of international consorti~-..~ which would act as a separate entity in 

international relations, on the same level as States. But in spite of the good 

intentions of the sponsors of- the proposal, the real power would be exercised by those 

against whom they hoped the machinery would protect them, namely, the major imperialist 

monopolies Which provided the tech1~ical stud financial resources for sea-bed activities. 

108. In ~o~is view, the functions of the international machinery should.be to veri~fy 
"b 

complis~ce by all States ~ith the undertakings assumed ~der the treaty on the sea-bed 

reg~nue~ to promote the rational exploitation of th6 mineral resotu-ces of the sea-bed, 

and to take measures to prevent pollution. In the Structure and actual operation of 

the international machinery~ due consideration should be given to the int@rests of ~all 

States, and any possibility of ~ddertaking activities .in the interests of some States 

or groups of States, to the detriment of the interests of other States or groups of 

States, should be entirely excluded. 

109. A number of references were made to the question of State responsibility for 

licenses. It was noted that there were differences of view whether or not licenses 

should be confined to States only. Thus it was considered that the organization should 

deal directly ~ith member States~ which ~.~uld be v.ested with total responsibility for 

their companies vis-a-vis the internations~ colm-~ity. 

II0. ~n~other viewwas that the licensing system to be applied by the authority should 

be such.as to engage d£rectly or indirectly the responsibility of the State of the 
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opei~ator. That freight be accomplished by issuing a license for e~!orabion or 

exploitation only to States or groups of States, o.~. ~ to natuza.l o~ juridical persons, 

u~dez * conditions whereby the person Ts State should stand behznd h~ gua~m~tee 

comp].is~ce with the terms of the license~ and accept u!i, imate ~esponsibility for- s~y 

dmuage caused as a result of such activities, Detailed rules for detemmining 

nationality and fi~ng liability would have -bo be wo_~ked out. 

6. 

_I.,11. The point was repeatedly made that the machinery should have am assembly or 

plenary organ consisting of the en-ti1~e membership or of all the coum.t~ies of the world, 

meeting annually .o~ at some other presci~ibed interv~!. ~is body would be 

responsible for geners~ policy a~id guidelines, it would be the political organ 

responsible for controlling and bupervising exploitation of the sea-bed. Other organs 
• . 

frequently suggested were a council or execu-bive or.o-6an~ a ti~ibunal or body for the 

settlement of d~sputds, and a secretariat,, in one view~ a plenary body would be too 

large to deal with the cur.rent business of the oi--ganiza-bion and its decisions, made by 

a sir, lple or two-%hirds majority, might not necess~i].y reflect the. broad speeti~um of 

opinion in te~ms of total population or other relevant critQria. ~.£~ile meeting the 

needs of some, it nigh% not meet the needs of others -indeed, of-ohose whose interests 

might be most diroctly affected by ms~y of the decisions taken. In tkis connexion i% 

was noted that the United States draft convention provided for a cotmcil Of twenty-four 

States to meet as often as necessary.. Eighteen of those States, at least twelve of 

which would bedeveloping countries, Wou~d be elected by the assembly eve1"y three years. 

The remaining six seats would be assigned tocom~tries regarded as the most industrially 

advanced~ in accordance ~,~th specific criteria. Decisions by the council would require 

a majority of each gz'oup, thus ensuring the necessary balance. At least two members 

must be shelf-locked or land-locked. 

112. In another view~ it was considered that the international institutions would only 

be able to act ~i-bh the acquiescence of the preponderance of world opinion~ measured in 

'-,-~ population 'and power~ the principle of one nation one terms of properly repz~esen~eo~ 

vote wou3.d have to be replaced by a system that would ensure an equitable balance 

between the interests of the different comatri:,~s. 

113. Iccording to another app~oach, . representation on the executive organ would be 

ad~ - a br-o~ ._~, on geogz"aphica] .  b a s i s  b u t  i t  m i g h t  .~!so be necessaz~y to  p r o v i d e  f o r  t h e  

~¢pr__gse_nt_ation_o£ .... c e r -$a in  g roups  of  speciat-inte-restsy-su-ch-~-s-those o f  l s a ~ d - l o c k e d  or  
. :  

s h e l f - l o c k e d  c o u n t r i e s ,  c o u m t r i e s  ~,~th e x t e n s i v e  c o n t i n e n t a l  s h e l v e s ~  and %he l i k e .  
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.-LAZ.o ?'.,!~e composition of the executive cou~cii~ it was saidz sho~/id b o  based on the 

e,~ua.:.- ~ .~,~epresentation of all_ participating States° 

I15. Sti~ong opposition was erpressed to the idea of preferential voi, ing rights. 

116.o It was neither desirable nor practicable to leave decisiou~usking to the most 

developed el ~ indus ti~i ally advanced countries~ while a system of weighted voting would 

violate the princiole of the sovereign equality of nations° ~%.e. principle of 

democratization of international relations contained in the Lus,{{a Declarstion should 

be embodied in stay future provision concerning the reg~ne and the machinery, 

i!7, Decisions of the plenary or executive ~ organ should not be made subject to any 

! " c system of preferential vo~,mng rights and there should be no veto system~ either open or 

dis gui s e d. 

118. It was suggested that the president of the executive organ might at the semle time 

be the chief executive and legal representative of the organization and the head of the 

secretariat As the head of an essentially operationaq organ~zaumon~ he shouldbe 

recruited from the outside on the basis of outstmading technica! competence -and 

aemdni s.tr at!re ability. 

!lg. Subsi@iary bodies~ it was considered~ ~ttight be charged ~¢ith such fm~ctions as the 
b 

establislmuent ,Sf sound operational rules and practices, the inspection of operations to 

ensure compliance ~.ith such rules, the actministration of a system of benefit-sharing 
-.. 

approved by the plenary ol~gan, and measures to deal ~,ith price fluctuations. 

120. 1~e necessary expertise could be achieved by e~tablishing sm~_l fua~c-bional 

coz~missions~ composed of persons with the necessary skills to carry out certain important 

functions° Those persons need not be ful]_-bi1~le employees of the authority and their 

number should be proportioned to the work to be performed. 

121. Since political organs wei~e not equipped be provide the necessary check on the 

detailed exercise of a@airistrative or regulatory power~ a system for review of 

a<~nii~istraSive and regulatory actions ~.¢ould be needed. There should be -.an independent 

• 5ribtuqal for the settlement not only of disputes bet~reen States but als0 of disputes 

besween the authority ant: an interested c,~- . . -~  -~ l" " ,.~'1 ,~uaut. or ~nc.lvmdu~ .... A State which felt that 

its rights were being infringed by the auunormty could bring the m<~Be~ before the 

tribunal. 

122. ~he auestion was raised as to whether juris@iction of the tribu~%al should be 

consensual or cor@ulsory~ 
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123. Another approach to machinery involved division of the structure of the machinery 

into an economic, technical and commercisl ~-~ng concerned with ex~pioration and 

ek2ploitation of resources m~d a general or :political wing concerned ~:ith other 

functions concerning the international area° The former would deal with regulation 

and co-ordination of all activities relating to exploration and exq~loitation including 

sharing of benefits while the l~tuer would de-al ~ith such other aspects as co-0rdination 

with other international organizations concerned with the marine envirorm~ent and 

questions relating ~o the use of the area exclusively for peaceful purposes. It Could 

also t~%ke action~ in co-operation ~ith other agencies, to minimize the adverse 

consequences of e~'~loitation as Well as to meet the partic~sm requirements of land- 

locked countries. 

124. ~le organs supervising, controlling or regulating the activities of the regime, 

it was said, should not be too numerous or the e~ly returns of the regime would be 

consumed by the internation~l machinery. 

7. Relation of international machinery to the UniTged Nations system 

125° It was considered that the proposed macl~inery, by virtue Of the very nat~re Of the 

task to be performed, should be 'a wholly new institution rather thsa] one developed out 

of existing organs and agencies within the United Nations family. Since the new 

institutions would have to enjoy powers greater than those of the United Nations General 

Assembly, it would be necessary to avoid subjecting them to General Assembly control in 

the same way as most of the specialized sgoncies. 

126. In m~other view it was emphasized that any international regime should be set up 

~tl~in the framework of the United Nationso The point was made that e_~dsting 

organizations shored be used as much as possible. 

127. Reference was ~Iso made in this connexion to the desirability of having the 

authority itself perhaps through a subsidiai-y orgs~] established for the purpose - 

undertake the sharing Or- distribution of benefits to participating States rather than 

that the funds should be transferred through one or more of the existing international 

oI- region~%l institutions. Since each of those institutions would be bound to apply its 

o~m regulations and operational policies, that would.inevitably result in the subjection 

of the transfer of those funds to conditions which 1~dght be inappropriate. In order to 

avoid that situation, it ~dght be necess~y to amend the charters of those organizations, 

and that would hardly seem worth while. 
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126~ ~e idea of turrd.ng over benefits to s!~ existing international organization to 

finance progr~mue fol ~ developing countries was regarded as in flat contradiction with 

th<~ principle of :~he colmuon heritage of mard~ind~ 

129. On "the other' hand, it was urged that some of the resou~ces derived fl~om 

exploitation of the sea-bed should b~ allocated to d~e United Nations~ a portion being 

devo%ed to strengthening the 0rg~lization itself and the rems~ndel ~ to development 

prog!~~es implemented either " ~ "~ dir~cL~ly by DI~P or by UNDP acting in c0-operation ~dth 

the specialized agencies. 

s. z a ti on 

130. Various references were made to the use of regional organizations for the purposes 

of the regime~ either in conjunction ~th oi ~ as psorh of an internation~l machinery. 

131. It was ul~ged that in the preparation of the regime there should be recognition of 

regional differences and particularities of a geog~aphical, social and economic nature. 

Reference was made to the Latin Aulerican declarations of Sa_~mago~ in 1952, and 

~,ion%evideo and Lima, in 1970~ to that of the B~_tic States, in 1967~ and to the 

agreements relating to the N-~rth Sea and the Adriatic, concluded by countries of those 

al~eas. It would clearly be unrealistic, it was said~ not to recognize that existing 

trend which permeated the whole field of the law of the sea. 

132. Preference was erpressed for an international[ regime comprising regional or 

subregional systems co-ordinated on a world scs_le, in accordomc~ ~_th principles of 

co1,mlon i~terest. Such systems would help ensure that the exploration and exploitation 

of 'bhe al-ea were undertaken for the benefit of mankind. M,~reover, region-a]_ization would 

make it easier to produce the most satisfactory solutions to problems affecting the 

interests of each individual region. If regionalized, the system would be more flexible 

and would provide a bettor guarantee of effective international co-operation at the 

regional and interregional levels. The system could be given the necessary unity ~~_d 

efficiency by establishing institutional links to co-ordinate the activities of the 

proposed regional organ mud those of a central organ. 

133. Another view was that customary regional arrangements could provide for certain 

variations which~ howevel ~, should not infringe on the principles already agreed upon by 

the world connuunity. 

134. Still another view of the regional] aspect was reflected in the statement that 

e~loitation of the sea-bed and the Ocean floor on a regional basis, which could place 

countries in different paints of the world on a different footing~ was not likely to 

ensure equitable sharing by all States in the benefits to be derived. 

135. It was also contended that if the Co~t%ee drew up a series of special regimes 

adapted to different regions~ instead of general and universal~ppl~-±~bl~ rules~ it 

-would not be doing its job properly. It should try to agree on a single regime for all 

c o~,~utrie s. 
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., 

B. ~uitable sharinf~o Z al ~± States in the benefits to be derived from the are% 
and th____ e resources of the sea-bed beyond national .iurisdiction, hearJm~L i__n 
mind the specis~l interests and needs of devel~~ countries~ }~hethe__r 
coastal or ].?o~%dzlocke___d. 

. 

136. in keeping with the co1~mon heritage principle~ it was said) each State was entitled 

to its share of benefits. That share was not aid and could not be treated as such, and 

would in no way relieve contributors to United Nations agencies of their existing 

obligations. 

137. In the short run~ it was said~ benefits for the developing countries might well 

be minimal. 

138. Benefits derived from sea-bed activities m~ght include" funds received as 

revenue or from the sale of raw materials by the authority, or from other sources~ the 

raw materials themse]_ves~ and information that might become available to the authority 

through scientific research progrmmnes or other mess_s. 

_ ?q "~ 139. Other benefits mentioned included e~.Dio~nnent ~e the purchasing power derived 

L,~er,~from, and State revenue from taxation. 

!40 It was suggested that the spirit of the Declaration could best be i~!emented if 

the sharing- of benefits were relatGd to the ~'~' n~,o of the countries concerned and based 
L 

on S~ agreeH._ scsf~e whereby the -~ast developed would receive the most ani the most 

developed would receive blue ,_east. The question of the ~ " _ ~egree of need had been. the 

s u b j e c t  of consmaerao_o s sues oy UNCTAD, The needs of countries might be agreed upon 

. . . .~ .] ~_,..] .~ . on the basis of a sc~_e re±lectlng standards of ¢.~_opmunt 

iAl. The sharing of rs.w materials wouD_d present specicl problems that would need the 

most careful investigation. The raw materi~,is might be obtained by the authority 

through its own operations or it might establish stock piles of raw materials obtained 

au~nok~ity shouJ.d be subject elsewhere. Raw materisis coming under the control of the ~-' 

to special conditions to ensure that they were used exclusively for peaceful purposes. 

The question of how such raw materials might be mad<~ available to participating States 

was one with which the Sub-Co~m~ittee would have t0 come to grips very soon. 

142 The sharing of information derived from sea-oeo activities could proceed on the 

basis of paragraph !0 of the Declaration of Principles. Such sharing was of the first 

importance for developing countries, since i% was only through the accmnulation of 

expertise and the development of their om~_ technology that they couJ_d eventually equip 

themselves to take full advsa~tage of the benefits accruing to them. 

143 It was also consi ~'~ " ~ • . ~.~re~: that.if the advrmtag~s_derivod--£~m the-e~ploration and 

0~q~loitation of the sea-bed and the :ocean floor were to be shared 'equitably between the 
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n ° % . members of the international c.o~mum~ity~..the o~evelopzi_g .countries would have %0 

participat-e active!y and effectively in th:e operations concerned. Since those 
- . ....... 

countries possessed n-eithel ~ the n~cessary tecl~icsJ_ know~how nor the .r6~uisite financial 

. . - h l • r.esources~ they should be provided with researca sJ~d training institutions~ in 

addition.,, there was so _~b~_e capital that ¢.._uv~opm~_o"~- '-~ ~ ",~" .countries were m~able 'to invest 

the necessary sm-..~s in the emDloration of the sea-bed, 

144. The attention of in%ernationsl financisi institutions must therefore bedrawn to 

the need for granting loans and credits to multi-natiOnsl undertakings on favourab!e 

terms. 

145. In another view~ the benefits wou£d in the first stages consist of fees charged " 

• for licenses and roy,_ties on production. A tax onprofits of operating co~anies was 

unacceptable because profits were difficult to assess ~ control, 2my system basec: 

-c )  I ~ "  on. that idea would ~ ~ ~ -b~a ±e~:¢. to .,..e bulk of the profits being .... ~ .~-~ _ ,~_,~ cnans±_,.~o to the co~:g.anies 

thus to. the industrially developed countries. 

146. Benefits, itwas saicL~ shouD_d be distributed direct to nember States, with specl " "~ a.~_ 

• ~ " ~  l a n d - l o c k e d - ~ d  c.oasts£.~ after msfl~ing provision priority for. developing countries~ ooo.,:~ 
.. 

for. the e~oenses of the international organization and for technicsl assistance 
k. 

p re gr ~m.e s. 

IL7 . . . .  Criticism of the United States c]raft convention, in respect of saommns~- " ~" of benefits 

and the special needs of developing countries, included the view that the net profits 

of the internation~_ authority would be reduced to the ~:ioun~ ~-oo [<iven in the form of 

licenses~ taxes s~_d other charges; that a part of that revenue would be ~_located .for 

the adm~inistrative expenses of the Organization~ that ~%.~ther part wou3_d be used to 

promote the efficient e~p].oitation, investigation s~( [ protection of th.e marine 

environment. Only when a-.! that. had been deducted would the bsAance be used to encourage 

the econo~.~dc progress of the I- .... ,_:e'zelopm.L,g countries Since it would first be divide ~ 

among the internationsS, and regional organizations working in that field and would 

finally be distributed ma~ong suc,h a large ntuuber of countries tna~ the mmom~t receive -~ 

by each would be ~] ~ • ac tus~_~ insignificant 

148. It was also said that the sharing of benefits between States slnou!d be subject t 

clearly specified rules and should not be dep "~ ~ ~ ' "~ _ • en~:~no on tree wmJ___ o.f the e~op!oiting State 

149. Provision should be '- -~ '-~- ~- .. ~-~ao.e o,:.,a,~ an ~i.~reea portion of the yield fron the resources 

~.':, ~ . . . . .  Unites Nations financially of the sea-bed should ~_. to stre~_~th,~,.~ the ~. . 

150. The-equitable sharing bY State.s--Jm--thed~emegi-Jcs_derived from es.~loitation of the' 

r e s o u r c e s  o f  ~ ~ . . . . .  • t h e  s l ~ e a  w a s  i n t e r p r e t e d  a s  : u e a n i n @  ~ n a ~  s N 1  S t a t o - s  w i t h o u t  d i s t i n c t i o n  
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should obtain certain benefits from the exploitation of the sea-bed and the ocean floor 

without taking into acco~u~t the social and economic situation in the World. That must 

be considered separate from the responsibility ~hat fell upon the former colonial 

Powers and the capitalist monopolies. 
. 

151. ~a~other approach to the matter was that the international machinery to be set up, 

whose principal function wo~.d • be to issue licences for the e~oloration and exploita%ion 

of the area, should issue those licences in such a way that all the States parties to 

the'r4gime could participate directly and as principals in the benefits of the 

exploitation of the s~ea, as well as indirectly through the distribution of • royalties • 

for international coim~u~ity purposes. Each State party shotD.d have allocated to it, 

upon criteria to be agrecd, a fixed quota of the blocks into which the sea-bed beyond 

the limits of national juris@dcti6n would be divided for the pu1~oose of the issue of 

licences° That would be a guarantee against the possibility of a few States~ for 

exem~ple those which happened at present to be the most technoloLTical!y advanced, 

..... otalnmng an unfair share of such blocks. A further guarantee would be provided by 

having the machinery hol~l a substantial proportion of blocks in reserve for allocation • 
o 

in later years. States could defer ts]~ing up their quotas without forfeiting any 

rights. Some developing countries i~li{Tht, for ex~ole, wish to Create their own 

indigenous• technolo!~ica! capacity before ~applymn~" ,~ for licences. They could equally 

apply for licences from the beginning m~d sub-licence foreign operators to e~oloit 

their blocks on their behalf under their own national ad~nistration and re~.~lations, 

though subject, of course, as in the case of all sub-licensing ~, to the internationally 

agreed rules. The allocation of licences tO States and not directly to operators, who~ 

in the initial years at least, would necessarily be from a few advanced countries, was 

an important way of preventing s~ undue share of the benefits from ~o~ "mn~ ~ to a few 

countries only 

152. In yet another approach~ based on the concept of a single over-all r~gime for 

ocean space~ it was said, as regards use of the benefits to be derived, that a sir~ole 

cash distribution to States would in alJ_ likelihood be used to cover their immediate 

financial needs instead of to secure lasting benefits. The net income should be u~ed 

to provide services in the marine envirom~lent -of which the i~muediate main beneficiaries 
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would be the developed maritime countries - such as publishing scientific studies and 

maps, marking ocean shallows ~ monitoring the marine, envirornnent, maintaining a ~ network 

of international scientific stations scud marin~ parks (20 to 30 per cent). In land- 

locked countries it shou3_d be used for studyin,g the efficient use and in~0rovemen~ o£ the 

human environment~ pre~eraDl ~ ~ but not necessarily~ in matters relating to lakes and 

ri~ers (about 20 per cent)~ in developing coastal Co"re%tries, it should be used t0 

provide %he means for the efficient and productive use of the ocean space under their 

jurisdiction by more intensified training, purchase of expensive equipment and building 

a scientific and teclmica!] infrastructure (50 pe r- cent). 

c: Economi'c in~olications resuitin~ from~ the e~01oitation of the are,a 

153. The point was made that the econondc inrp!ications of e~01oiting the resources of 

the area constituted a vital question for many develop" ~ zn~ countries, at a time wi~en 

technological ]progress in marine exploration and exploitation could seriously: affect 

the economic well-being of those developing countries whose economies depended on t?~eir 

e~orts of certain c0rmnodities. Further studies on the possibilities of technology in 
% 

the field of the exploration and development of marine resources were needed as well as 

studies on the profitability of investments. Special stress should be placed on: the 

possible economic inp!ications for world market prices of e~loiting marine resources, 

154; The Cor~m~ittee, it was said, should forr~ulate specific recolmnendations on problems 

arising from production of certain ndnerals from the area beyond the lir,~itS of national 

jurisdiction and their i]~act on the econor~dc wellbeing of developing countries, .to 

I D - minimize any adverse econoi~ic effects caused ..y fluctuations in conmlodity prices 

resulting from emp!oitation of the resources Of the area. Those reconm~endations skoi~Id 

be a vital part of the r4gime. 

. "~ ~ shou3.d enforce a ceiling for the 1oroductidn of 155 The machinery~ it was conszo.er~d, 

minerals of which a suxlDlus already existed in world markets. That would be more ~ 

apprqpriate than entering into co~2ensatory agreements with affected States, which, wotdd 
. .h " entail the ,e~0enditure of ftu~ds that co~_d be better Utilized in acceleraomng economic 

and social progress in the developing countries° 

156. The view that subjecting sea-bed production to special li~d.tations would constitute 

a major deterrent to sea-~ed e~Dloration was not accepted. It was held that international 

commodity agreements na.~ already proved an effective method of avoiding fluctuation of 
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prices° The matter was of vital concern~ especially to developing countries which had 

not yet succeeded in diversifying their econor~des and were still dependent on a limited 

number of agricultural and mineral conm~odities. The mineral comuodities were a source 

of greater anxiety because they were inherently not renewable. 

157. One of the main tasks of the machinery, it was said, would be to implement such 

measures as the regulation and control of production in order to 1~dnin~ize the effects 

of fluctuations of raw material prices which might adversely affect developing countries. 

The system of providing compensation for loss Of revenue was m~just~ it would mean 

diverting funds which belonged to the developing countries to the sole benefit oi' the 

operators engaged in exploitation and of the developed nations to which they belonged. 
. 

158. The r4gime, it was considered, should contain a provision to ensure that countries 

did not discriminate in their domestic legislation in favour of the products of their 

own operators in the international sea-bed area. Developing countries would thus be 

guaranteed the possibility of exporting their products to the world's largest consumer 

markets, im adequate escape clause would of course be necessary to safeguard the 

economies of the developing nations. 

159. On the Other hand, it was said that the issue of economic iL~olications of 

e~01oitation of resources of the area could not be assessed and exs~mined to a satisfactory 

degree until it was knownwhat Iminerals and what resources would be exploited under an 

international r@gime -or, in other words, ~]til the international area had been 

delimited - since marine r.~neral resources were not evenly distributed over the ocean 

floor. 

160:. Concern was expressed that due regara had not been given to the position of States 

which were not rich in their natural resources so.~d were therefore in~oorters 'of mineral 

re sourc e s. 

161. The only effective kind of arrangement for ndnimizing the adverse economic 

consequences of, fluctuations in prices of raw materials~ it was said~ was through world- 

wide commodity agreements on the lines that had already been established. 

162. ]J,.~]ile it was desirable to guard against the disruption of world market.s, that 
• . 

t 

objective should not be perrmitted~ it was said~ to override the parsmlount need to 

develop resources for the benefit of mankind and the developing countries in particular. 
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163. Resources must be used so as to promote, the healthy development of the world 

economy and ,the .balanced e~pansion of international trade, while keeping to the minimum 

the adverse economic effects of the fluctuation of prices of the commodities involved. 

D. Particular needs, and problems of land~.ocked countries 

164. In the discussion on the problems andneeds of land-locked countries in the First 

Colmmittee and the Sea-bed Committee, the point was made that those countries had ~ 

genuine intorest in matters of sea-bed development~ esPecially .in the light Of the 

principle of the common heritage of mankind, -and that they stood to benefit from the 

development of marine resources o~_y if the sea-bed, and ocean floor were e~olored and 

exploited in an orderly manner~ in the fraunework of an international r@gime including 

appropriately strong international machinery. 

165. The righ t of inheritance to what had been internationally recognized as the 

• common heritage of mankind could not be exercised ulcless there was a precise and 

generally agreed concept of tl~e lir~t.s of national jurisdiction. 
.. 

166. The land-locked States~ it was declared, must be represented in all decisions 

regarding the development of 1~les and institutions for the oceans. .rmy theory which 
.~ 

p.urported to justify u~_m_ateral changes in the oceanic balance of rights and interests - 
• . 

particularly uni!a:teral claims - inherently and necessarily violated the right of 

participation, of land-locked States. 

167. The land-locked Countries could not extend their national jurisdiction by 

unilateral action~ nor could they try to improve their economic conditions through 

• unilateral adrministrative measures. Their geographic situation hai:~Dered~their 

develo.pment, for they not only had no share in. the treasures of the coastal seas, but 

they suffered the disadvantage of having to pay higher transport costs thsl~ other 

countries. 

168. It was noted that the right of access to the sea for Is~ndW_ocked countries derived 
p 

from the fm~damental principle of the freedom of the high seas. If there was no free 

access to the sea, the principle of the freedom of the high seas could have no universal 

applica%ion. Likewise~ the right of free transit to the sea derived from the right of 

free access to the sea, 

169. For the land-locked countries, it was. said, it was important to ensure freedom of 

navigation through the straits used for internationa3, navigation where such straits 

became part of terriborisl waters established by coastal States within the agreed limits. 
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170. In the discussion prior to adoption of resolution 2750 B (XX-~)~ the singling out 

of the so~called special problems of land=,locked countries was criticized as liable to 

give the impression that the coasts~l States had in fact fewer problems, It constituted 

another attempt be bre~ do~.~n the class of developing nations, It was said that when 

it came to the question of the sea,bed and the ocean floor beyond the limits of national 

jurisdiction~ land-locked countries did not have ~y special] interests or problems which 

were not corm~lon to all d~ve_,_opmng countries, It was also contended that some of the 

disabilities cited could not physically be solved~ a continent~, shelf could not be 

attached to a in, d-locked country. 

171. ~mother point made was that the problems of land-locked countries were not the 

ssmle as those of shelf-locked countries~ and the policies and views of a lau~d-locked 

country might.in many respects be closer to those of a land~_ocked developed country 

-than to those of a deve!oping country with direct access to the sea. 

172. The hope was silso expressed that the Con~mittee when it considered the special 

problems of the !and-!ocked countries~ and the Secretary-General when he prepared his 

report on those problems, as requested in resolution 2750 B (X~V)~ wo~_\d treat the 

land-locked developing' countries as the ].east developed, in keeping with the spirit of 

the Internationa! StrategTf of the Second UN Development Decade. The Secretary~ez~era! 

it was hoped~ would give special thought to the need for the !~d-locked countries to 

be ,~" ~zven facilities for coastal installations in order that they i-might participate moz~e 

directly in the e~!oration m~d e~.~loitation of the resources of the sea-bed as an 

application of their gez.~.er~, right of free access .to the area, 

1.73. The view was expressed t~hat although the question of the land-looked countries had 

been allocated to Sub-Co~ittee I, since the Secretary-Genera~]..'s study would consider 

the law of the sea as it applied to the land-locked countries and since the Conm~ittee 

was to draw up s~ppropriate measures wm~.nzn the frs~ework of the law of the sea in order 

to resolve -bhe proolems of the land-locked countries~ ~nose problems should be studied 

by both Sub-Committees.! mud II. 
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PART llI: SUBJECTS AND FUNCTIONS-ALLOCATED TO SUB-COMMITTEE II 

A. Genera. I 

174. It was noted that under the agreement on organization of work, Sub-Committee II 

would have the power to prepare draft articles before the list was completed. The list 

was to be comprehensive but not necessarily complete. The Sub-Committee should reach 

a conclusion at a given point as to whether the list was sufficiently comprehensive to 

warrant suspension of work on it and to commence drafting articles, on the understanding 

that it. could return to the list as and when new items were proposed. The list should 

not be closed until the conference itself decided that it vould be impracticable to 

deal With anymore subjects or issues. 

175. Sub-Committee II, it was considered, should start with an initial list and then 

proceed to formulate dr&ft articles on matters on which there was agreement. 

176. The list of subjects should be discussed on the basis of paragraph 2 of resolution 

2750 C(XX~) and, since it would provide the basis for the conference agenda, it should 

be prepared before the drafting of the articles and the establishment of working groups~ 

at least in Sub-Committee II. 

177. The Sub-Committee should not embark on the .drafting of articles when it had only 

one or two subjects or issues on its list. On the other hand~ it would be unreasonable 

to delay the drafting of articles until the list had been completed. It should be 

possible to settle for some such elastic criteriOn as a "!substantial list". 

178. Sub-Committee II could decide to draft articles on any issue before it had 

completed the comorehensive list of subjects, if any State or group of States insisted 

that asubject be included, then that subject should be included. 

179. Preparation of draft treaty articles could start when a reasonable number of 

subjects had been placed on the list. On the other hand, every delegation had the 

right to propose the addition of new items, whether or not they had already been dealt 

with in international instruments relating to international law. 

'180. The Committee should not wait, it was said until the list of issues was complete 

before it embarked on. the preparation of draft articles, starting with subjects on 

which there was no ground for controversy. 

181. One view, however, was that preparation of draft articles by Sub-Committee II 

should not begin until the list of subjects and issues was completed. 

182. _Another view was that it was for the Sub-Committee to decide whether, before it 

began drafting articles, it should have before it a comprehensive list of subjects 

which might of--course-not-be~comple-te . . . . . . . . . . . . . . . . . . . . . . .  
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183 ~'It was suggested that the list of questions to be dealt With by the Conference 
on theLaw of the Sea ShoUld consist of the follo~ing questions: The question 
of the breadth of the territorial ' sea and related matters i.e. the limit of 
the territorial sea, freedom of navigation, through, and flight over, straits 
used fOr international navigation ~ihere such straits became territorial 
waters establishedby .the ~ coastal States ~ithin the limit referred to above, 
and the right of a State to establish a fisheries zone contiguous to its 
territorial Sea if the latter~s breadth was less than the said limit-~ and 
arrangements to ensure that •any State, irrespective of membership of the 
United Nations or its specialized agencies could become a part to the 
Conventions on the Law of the Sea adopted at Geneva in 1958. 

184. Comm3nts made ~ on this Suggestion included remarks to the effect that it was 
.not considered a comprehensive list and that certain points sho~.d be 
reformulated in order not to prejudge matters. '~ 

185. The list of subjects, it was held, should include the questions.left unsolved at 

the 1958 and 1960 conferences, .in particular the breadth of the territorial sea and the 

issue Of the preferential rights to be accorded to coastal States-in Waters adjacent to 

their territorial sea. ~ 

!86. It was also held that the list should include the question of access to the sea 

by l a n d - l o c k e d  c o u n t r i e s .  
• . 

i87. It would be usef~l, it was considered, to ask the Secretariat to request States 
• • 

,~y means of a questionnaire to provide a list of specific iss~ues relating to the law. 

of  the  ses on which i n t e r n a t i o n a l  legal ,  p r o v i s i o n s  were l a c k i n g  or  were c o n t r o v e r s i a l .  

It would also be Useful if the lists submitted were .accompanied by an explanatory 
.. 

i~...emorandu.m. When i t  had. r e c e i v e d  the  r e p l i e s ,  the  Sub-Committee should group and 

classify the issues and discuss them under the rules of procedure which it could 

determine, in that phase of its work; it could be guided by. the indicative llst 
• :. 

contained in General Assembly resolution 2750 C (XXV)° 

3.88. At the 6Oth meeting, on 26 Marc h 1971, the Cgnmlittee agreed that all members were 

f r e e  to  send any ideas  to  t he  S e c r e t a r i a t  f o r  g e n e r a l  c i r c u l a t i o n .  
. . . .  

189. Various statements were made in connexion with the question of the relationship 

between the preparatory work to b e . undertaken for the new Conference on the Law. of the. 

Sea and existing law. 

190 The elaboration of an international reglme ~and thepreparation of the future 

Cor~ference on the  Law of  the  Sea, in  one. view, c o n s t i t u t e d  in  r e a l i t y  a s i n g l e  t a s k  "in 

accordance with the statement in Resolution 2750 .C (XXV) that the problems of ocean 

space were closely interrelated and needed to. be considered .as a whole° It Was held 
•° 
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that the future Conference should therefore be broad in scope, but that did not mean 

that an attempt should be made to rewrite the whole of the law of the sea or that the 

importance of international ~ and regi6na! custam should be ignored,. The new realities 

resulting from scientific development and rapid technological advances and the emergence 
• • 

of new countries rendered progressive development essential. The world had changed and 

could no longer be satisfied with rules of law which had emerged from the practice of a 

few European countries in the nineteenth century. 

191. The mandate of the Committee and of the future conference, it ,~as also said~ should 

not be interpreted as authorizing tho total revision of the law of the sea~ but rather 

as calling for the filling of gaps and the re-examination of specific issues ~u the 

light of present day needs. In speaking of ~he law of the sea, care should be taken not 

to equate it entirely with the 1958 Geneva ConventiOns since the latter included provisions 

which might be regarded not as international rules of a general character but only as 

!u_sinter _parte____ss. 

192. Another view was that the 1958 Geneva Conventions had only been ratified and 

accepted by a minority of the membership of the United Nations, and there was a visible 

and very explicit trend for bhe convening of a conference to reconsider all matters 

bearing on the law of the sea and on the sea-bed~ 

193. The tradi%ional rules of the law of the sea, it was said, no longer afforded 

protection against threats to living resoo~ces, growing deterioration of the enviromnent 

and security risks. Certain States, which thought themselves more threatened than 

others, had felt obliged, to take unilateral measures of protection against the abuses 

of modern technology. Such unilateral measu~es were not arbitrary but were justified, 

since without them, the vital economic and political interests of the countries concerned 

~ould be in jeopardy. The fact that •such measures were the only remedy at present 

available was an international reality which should •be taken into account. Reference 

was made in this connexion to the right of every nation to live and develop, 

19g. Another view was that the only sea areas around which the~present discussion 

centred were those of the Mediterranean and of the oceans bordering countries belonging 

almost exclusively to the Third World~ under a number of international agreements~ the 

seas north of the 40th parallel had become the exclusive property of the coastal States 

as regards both fishing rights and the exploration and exploitation of the resources of 

the sea-bed and its .subsoil. That division, it was said~ had been carried out on the 

basis of legal rules and economic considerations •which were now not accBpted where the 

developing--oountries were concerned o • ..................................................................... 
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195. The point was made that the decision to hold a general conference on the law of 

the sea in 1973 offered a unique opportunity to replace by one comprehensive r6glme the 

present .multiple international legal r@gimes governing the various activities of States 

in the.seas. The lack of agreed internationally recognized institutions with power to 

administer ocean space constituted a serious gap in the present law of the sea. It 

was unrealistic to expect any wide international agreement on a clear definition of 

the various limits concerned merely by means of slight amer~ents to existing conventions, 

and present trends, if unchecked, could only lead to the gradual disappearance of the 

high seas and the ultimate partition of ocean space. The Committee Ts task, it was said, 

was not merely to review provisions of existing law of the sea but to create a n6w 

international order of an institutional character for ocean space beyond national 

jurisdiction based on the concept of common heritage and incorporating such provisions 

of .existing r@gimes as might still .appear to be visible. 

196. On the other hand, Various points were made with regard to the need to avoid 

unnecessary change-or to the desirability of maintaining as much as possible existing 

law. The principles which formed the basis of the 1958 Conventions should in no way be 

affected, it was considered, and changes in the texts of those Conventions should~be made 

only in so far as they were a consequence of both the establishment of an international 

r@gime for the sea-bed and the definition of the area. 

197. It was observed that the existing rules of the law of the sea had not come into 

being overnight, but had been shaped over centuries of co-operation between States. 

The Geneva Conventions of 1958 merely contained, in treaty form, a number of generally 

recognized principles of the law of the sea which had proved their value in practice. 

A general extension of territorial waters to the 200-mile limit would place international 

navigation under the control of coastal States, and would interfere with international 

communications and..trade. As far as the sea-bed was concerned, the area covered by the 

international r@gime would be considerably, reduced~ indeed, it might even become 

pointless to establish a r@gime at all, since it would inpractice apply only to the 

ocean depths, and other areas of the Sea-bed which were virtually inaccessible for " 

~xploitat ion. 

].98. There was no need, it was said, for a general revision of the Geneva Conventions 

of 1958, which codified, essential rules of international law relating to the sea° ~ There' 

~as no justification for treating them as obsolete, for they represented the ~ greatest 

success so far achieved by the international community in the codification of .... int_ernational~- 
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, f law. Reference was also made to the conventions drawn up at the IMC0 Con_erences and 

it was observed that it was not necessary to reopen all the matters at present 

regulated by rules of customary law. However, new agreed international rules relating 

to the legal r@gime to govern exploration and e~loitation of sea-bed resources beyond 

national jurisdiction~ and other matters needed to be formulated° It -was also 

considered that only questions not solved at previous law of the sea conferences 

should be dealt with. Various statements were made referring to the interest of all 

concerned in maintenance of the freedom of navigation. 

199o It was said that the new law of the sea. would be essentially economic in character. 

It would have to take into account responsibility for natural balances, i.e~ protection 

of the enviromuent~ and responsibility for economic balances, i.e. maintenance of 

satisfactory world market prices for commodities. 

200. Another view was that the matters which were the subject of agreement in the 

Geneva Conventions of 1958 could not be excluded from the third conference on the law 

of the sea. A review might be carried out in accordance with the procedures they 

specified, but some of the subjects which appeared in the Conventions might be covered 

by new agreements among the international community. 

201. It was held that in the absence of a rule of international law, it was the 

sovereign prerogative of ever5, State to determine the outer limits of its jurisdiction 

as indicated by the requirements of national security and economic survival. That 

practice, it was said, would continue to be lawful and justifiable until the inter- 

national conm~unity had adopted a new rule rendering it illegal. 

202. The coastal State~ it was maintained, ~Aould determine the limits of its protected 

zone on the basis of a realistic appraisal of local conditions. It had sometimes b~en 

said that the general maximu~ should be set at 12 miles and more extensive claims should 

be dealt with on a regional basis through agreements between the countries concerned. 

That was held not to be a realistic approach, however, and the general rule must include 

the solution of special cases. 

203. The law of the sea was considered to have not responded as fully and promptly as 

necessary to the pace of technological change. No uniform rule would be established 

r~ga1"ding the question of the. limits of maritime arsas, .None was =cstablished by. 

inte~natioaal-!aw ~nd o~ly by stretching the facts could it be claimed that the 3 or 

the 6 or the 12 mile limit represented international] law. S~.uce there was no rule 
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defining the limits, of national jurisdiction, the coastal State was free to define such 

limits;within reasonable boundaries, and withregar d to geographical, geological and 

b i o l o g i c a l  c o n s i d e r a t i o n s ,  For many years  pas t  one group of S t a t e s  had claimed a 
• . 

• . : 

national jurisdiction extending to 200 miles and their clara had met with only a few 
" . - .. . ; .. 

scattered protests which were not representative of the international community as a 

whole. 

204. The extension of national jurisdiction to 200 miles, it was noted, should not be 

~Iterpreted as a threat to the freedom of the seas, in particular to the freedom of 

navigation since the latter was safeguarded by the same national legislation that had 

adopted the 200-mile limit° The countries which had claimed the 200 miles as the limits 

of their jurisdiction were the same ones which in UNCTAD had been in the vanguard of the 

fight for liberalization of .international trade and the establishment of equitabl e rules 

to govern trade relations between the developed and developing countries. 

205. It was felt that favourable consideration should be given to the idea that coastal 
• . 

States should have exclusive jurisdiction, for economic purposes, over an area of ~he 

sea adjacent to their territorial sea, although that must not result in the under- 

utilization of marine resources. If the idea was accepted, careful consideration would 
k. 

have to be given to the breadth of the area envisaged and the nature of the rights which 

applied to it. Its breadth would have to be determined on an. equitable basis, taking 

into account the interests of both coastal States and the international community. The 

distances So faradopted to satisfy the aims of particular countries no longer reflected 

the technological and economic realities of the time. It was unlikely that different 

limits could be established in respect of different zones, for in that case the limit 

would become stabilized at the maximum~ different limits could be adopted for different 

purposes however° 

206. On the other hand,, concern was expressed regarding a tendency to extend national~ 

jurisdiction over increasing!y large areas. .. 

207. If the tendency to extend the territorial sea was generally adopted, the Principle 

of the common heritage of mankind would become a dead letter and there would be nothing 

left to exploit but a small remnant of the sea-bed and the ocean floor. 

208. Any such unilateral action by coastal countries was regarded as incompatible .with 

the common heritage concept. As long a~ the area beyond national jurisdiction was not 

clearly defined and delimited~ any exploration or exploitation of the area and its 
• • • _ . . . . . . . . . . . . . .  I , • ~ rl .L resources, as well as any co-operation or collaoora~lon~b~t~,leen-;~ta%es-on granting 

concessions or licenses, would be regarded as a violation of oha~ common heritage 
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209. Extension of the coastal sea and national jurisdiction of certain States by such 

unilateral measures, it was said, could not be harmonized with the interests of even 

the majority of States, whereas it was the interests of all States that the Committee 

had to weigh and carefully consider. There had been little mention so far of the 

rights and interests of those States which might find themselves at a disadvantage as 

a result of unilateral actions. 

210. Various references were made to a need to find a solution which struck a balance 

between the interests of coastal States and those of the other members of the 

international ~ community. 

211. In one view the most difficult problem was that of determining the exact distribu- 

tion of tasks and profits among States, on the one hand, and the international community 

on the other. It was stashed that the area to be left to States should not necessarily 

be reduced to a minimum. First, cOaStal States had a natural right to explor e and 

exploit an area of reasonable extent off their coasts. There were also reasons cozmected 
r 

with protection of the environment and considerations of national defense. Secondly, 

• . 7 ~ the area under national control couma hardly be reduced to a minimum when neither the 

advantages nor disadvantages of international control were fullyknown. Thorough study 

of the proposed r4gime would be needed before any estimate coul8 be made of the real 

advantages which the international community might derive from it. A comparison of 

various types of exploitation would lead to a sounder view concerning the extent of 

the area to be plaOed under an international r@gime. 

212. Reference was made to the possibility of a new form of moratorium resolution 

calling onall States to define their continental shelf claims within a specified time 

limit ~, on the clear understanding that those claims would not prejudge the future 

development of the law on the precise definition of the area of the sea-bed beyond 

national jurisdiction. Alternatively, the resolution might specify that as from a 

specified date already past, national claims would be deemed to have been fixed. Either 

way, the effect would be to define the non-contentious area of the sea-bed beyond 

national jurisdicti6n, leaving the precise limits to be negotiated later. States 

unwilling to advance Clear national claims might instead specify the outside limits 

beyond which they would make no claims. Thus, while the limits of the area beyond 

national jurisdiction might be expanded in the later negotiations, they could not be 

narrowed since States would be st0pped, in practice if not in law, from claiming a 
i 

greater area than that included in the claims they had advanced as from the spealfied date. 
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213. Imposition of sUC h a true moratorium, it was considered, would have a beneficial 

rather than a hanY~ul effect. No .State had yet claimed sea,bed limits greater than 

200 miles or the. outer edge of the continental margin, and it was unlikely that any 

State wouldattempt to go further than either of those limits, even for the provisional 

purposes of a moratorium. 

211~. On the other hand, it was contended that the present trend towards the unilateral 

extension of exclusive sovereign rights of individual States over larger an d larger sea 

areas and resources must be reversed and replaced by an international system of collective 

management, adjustment and allocation, designed to alleviat e atl least some of the 
• 

inequalities which histol~ andgeography had created among States. 

215. Yhe time had come, it was said, to consolidate the multiplicity Of limits of coastal 

State jurisdiction in ocean space iuto a clearly defined outer limit of national 

j~risdiction that recognized and. satisfied thetotality of the interests of the coastal 

State in the marine environment. 

216. A nmnber, of points were made in connexion ,~ith the question of the criterion or 

criteria , to be used to establish limits in ocean space. Although in many instances they 

are of .relevance~ to the whole range of questions involving limits, they were for the 
• . 

• 

most part advanced in connexion ~ith the coptinental shelf, th$ territorial •sea and 

fisheries, and•have been .... covered below unde r the relevant section.• [~ few points that 

were made, °however, raised issues of a general nature in respect of criteria for limits. 

Some of these are touched on here. 
l 

217. For a variety of reasons, it was held, the concepts of '~natural ~' boundary and 

"adjacent ;' zone could not be adopted as criteria to define the l~lits of the area beyond 

national jurisdiction. The only applicable criterion was distance from the coast, and 

that ~uld have to be fixed in the light of existing international law- whether 

customary or conventional -• agreements between States, national law and the practice of 

coastal States. In view of the need to protect the interests of the international 
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community over the. widest possible area of ocean space, and in visW of the fact that 

certain cQast~l St ate~ had already extended their jurisdiction to 200 nautical miles 

from their coasts, it was reluctantly concluded tha~ to avoid prolonged haggling, it 

was necessary to fix a distance oi" 200 miles from the nearest Coast as the Outer limit 

of coastal State jurisdiction in ocean space. 
• 

2!8. Three or fo~ States might have legitimate claims beyond that limit, based on the 
~.. 

depth criterion of the 1958 Geneva Convention on the Continental Shelf. 

2].9. Recognition by an internation.al treaty of the universal Character of the 200 miles 

!~it would enable international institutions to start working usefully , but ~here 

would remain the question of baselines and of the extent of jurisdiction that could 

legitimately be founded on the possession of islands. 

220. It was imperative now to distinguish between archipelagos and islands that were 

independent States or could become independent States, and those that could never become 

independent States. 

221. Another matter that may be referred to at this Stage is the point that was made 

to the effect that the legal gap between the r@gime applicable to the ocean space and 

that applicable to marginal or limited seas was widening, with the result that the 

former r@g~Jne could not be automatically applied instead of th@ latter without 

disadvantage to the coastal States. It was hoped that the conference to be held in 

1973 would examine the shortcomings of existing international la~.:~ in that respect. 



page 45 

B, ~ i m e  __of the  _hiEh seas 

222, Apart  from genera l  comments r e f e r r i n g  to  the nmuber of Member S t a t e s  who took 

pa r t  M~ the ~ framing of the 1958 Conventions.and to the need. f o r  review of ~A1 a s p e c t s  

of the law Of the sea~ very  few p o i n t s  were made in conue~ion wi th  the ques t ion  of the  

r~gime of the  high seas .  Those t h a t  were made u s u a l l y  ~avolved e i t h e r  e x p r e s s i o n s  i n  

support  of ma in t a in ing  the p r o ~ s i o n s  of the 1958 Convention ~mchanged or acknowledge- 

ment that there seemed to be no particular wish to alter its dispositions. There 

were~ however, severe~ references to the likelihood that Changes made in other areas 

would have to be tsken into account, as Well as contentions that the whole of the law 

of the sea should be reviewed at the 1973 Conference. 

2.23~ Points which have been covered under other sections, notably those conce~ing 

tile r~gime of the territorial sea and preservation of the marine environment~ inight 

also be regarded as of some relevance here. 

22/.. The point Was Often made that nothing should be done to impede freedom of 

navigation, That freedom, it was no.ted~ was of great importance for international 

economic r~lations, for industrial growth stud international solidarity. On the.other 

hand, it was -also contended, that it should not be .abused-.as s~ concept. 
.. 

C. R~ime of the continental shelf 

225. Many Of the points made with reference to the rggims of the continental shelf 

dealt with the problem of limits ~nc".. with its significs~ce for the definition of ~y 

r~gime for the area. beyondnational jurisdiction. 

226. One position proceeded from the terms of the 1958 Convention on the Continent~1 

Shelf. That Convention, it was ~aid, provided the elements for the determination of 

the Outer limits of the shelf. For e~mple, if e.n undersea 0ilwell could be drilled 

at a depth of .500 metres, the outor* limit of the shelf would then be the 500-metre 

~.sobath. . • 

227. The exploitability criterion cl.early referred to objective exploitability, to 

the depth whichpennitted e~ploitation by the most advanced technological methods 

employed at the time. Such ~ objective criterion would apply equally to a]-i .States 

and would alone be consistent with the preparatory, work of the 1958 ConventiOns and. 

~Ath the principle of sovereign equality proclaimed "by the Charter. 

2:~8. various references were made to the existing.rights of States under the ].958 

Geneva Convention on the Continental Shelf., and it was' noted that the consent of those. 

States Would be neces~_ary tO_~aiter those rights. The~ repre-s~-nt~tlve~--~.b-f.~-.One .Member 
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State~ for ~'~x~m~n~e~ ~ ~_~ ~ pozn~eo, out that rights ~uder ~ne Geneva Convention. ano~ the present 

ste~dards of internation,~! law couz_t not be changed or u~dermined without the ex~oi~ess 

~:nd formal consent of their title-ho!ders~ The absence of a definition could not 

serve as a p1~etext to start ..... = . _ e~±orabmon and ~xploitstion of resources in areas that 

were .~q ~ ~R~v free 

229 . . . .  ~ the other h.~m~ -~ it we.s considered that the ii~mits dete~1~nsd under that 

Convention lacked precision or were otherwise ~satisfe.ctory. It was held that it 
* ' I  ~ 

would be imposslole to apply the provisions of t!~e treaty on the r~gime effectively 

. . . . .  ~,~" m0=~.tlona± jurisdiction were ~nless the area of the sea-bed ~d oce:~ floor b,~ond ~ " 

clearly defined, 

230. ,_he bulk of the ° ~ ~ ~n~ sea would come largely from the ~ mznera.,, wealth extracted from ~ 

sea-bed near the coast, The international machinery, it was held~-should have 

jurisdiction over e~~ area~ the depth mqd resources of which would pe~lit profitable 
.% "~ • 

~xp~ozt.~tion. The tendency of coastal States to m2.ke tu~_ilateral claims to large areas 

of the sea-bed e~d ocean floor~ while not ~ ~" ~a_<zng aceoun~ of the legitimate rights of 

other ceuntries~ was regrettable. 

23]. Other points also coucerne~ the ~ o . _ . proo_,ems of limits For ex~ple~ it was 

obse]n~ed that the c6ntinentai shelf did not extend for the ~e distance beyond the 

comets of all cqastal States and was not everywhere of ~o_nifo~m structure. Fo~" that 

reason~ it might be replaced by a more abstract but juridic~lly more satisfactory 

concept; i.e. that of an ares. defined by the criterion of distance from the coast. 

2 3 2  . . . .  ~ " "~ , .~~_~ar_~y~ At was noted tnat the dept'~ criterion was too complex for the d-~v~.~ 

requirements of operatcrs who.neeo.ea an si!y ascertamn=.o~= mmmzt, With such a 

1 T " "1 criterion, the majority of countries~ whose marine tec'nnolog~ was still in an early 

stage~ would be in a difficult position to ascertain and prove violations of their 

natmon~.~ limits, @~iy in exceptional cases~ when the continental shelf clearly 

extended beyond the distance accepted for the region~ should a depth criterion be 

envisaged. 

23.3. On the ~ '~ oo~_,_er h~md~ th~ variability of the continents~l shelf was also invoked as 

sugges~muo that it would be ~r:~ong to est~.b!ish a univers -~=±±y ~~o. ii~it~ based on a 

single criterion. The depth criterion should be combined with the distance criterion, 

23~ Anothe~ ~- ~ -' ~ ~" _ ~pp~o~:~ch was that the crits~ion to be estao.,_mshed ought to ensure to all 

" ' ~  ally States~ ~ _ n o .  especi the developing" co-o~tries~ sa~ equitable share in the whole 

contmn~n ca± shelves. extension of e~sting ° . =  .L -, 
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235+ Reference was also made to the propossl, to estmbiish an intermediate area betwee~ 

" ~ ~ .. the continental shelf and tn+ ocean depths That constructive proposal ~ght 

reconcile the interests if the coastal Stapes -which would inevitably stand to lose 

by the establishment of a definite limit for the continental sheix ~ -and the interest~ 
• 

of othe~ States whic!'~: were bo~u'!d to gain thereby. It was held that it deserved 

careful study ai}d should serve as a basis .for the Conm~itteets wo1~. 
1 + P <, <,, , ,  • -+ .  • • 

D. ll@~ime of the terrmtoi-mal sea (inc.J+udlng the questmon of its breadth snd the 
(u~tion of international strai{~~d contif~pus zone . . . . . . . . . .  

° i~ • 
236. It was proposed %hat the limit of the territorial sea snoun:o, be set at 12 n~les 

.+ 

Twentieth century experience had sho~m that the 12-r~ie limit was in keeping ~_%h 

modern requirements and Was quite sufficient for maintaining the security card 

p r o t e c t i n g  tl~e C~.s toms~heal th  and o t h e r  i n t e r e s t s  ..of the  c o a s t a l  S t a t e s ,  The v a s t  

• tn~.._~t figure The establishment of the 12-miie majority of StateS seemed to ~ccept ~ ~ . + 

li~mit as a principle of international law was therefore completely justified from. 

every  p o i n t  of view, Coas ta l  S t a t e s  which had  s e t  the  ! i r ~ t o f  t h e i r  t e r r i t o r i a l  
• . 

waters at less than 12 miles should be en%itied to establish a fishing zone~, of a 
• 

breadth such tha~ th@ total breadth of their territori~l waters plus fishing zone did 

no% exceGd 12 ~miles. , 
• 

23 7. A p o i n t  made by the  advocates  of t h i s  p roposa l  was t h a t  c la ims in  eXCeSS o f  t h i s  

figure were unilateral and unwarranted. A unilateral approach would lead to disputes 

The So lu t i on  should be based on i n t e r n a t i o n a l  cO"opera t ion  and agreement and respec% 
• • : .  • 

for the interests of all States, in the int~;resgS of international peace and security. 
• ~.: . " 

238. on the other hemd~ it was said that the i2-miie li.~it for the territorial sea did 

not take into account the f~n~ds~ental economic interests of the developing comatries, 

That limit was being advocated on the grou~_ids +that uniformity was necessary in the law 

of the sea in order to prevent ~m~archy ~'. In fact~ such anarchy as %here was was 

simply due %0 failu_ee to observe the rules of law - nationai~ regional m~d internatiom 

Those r u l e s  Were being v i o l a t e d  by c e r t a i n  Powers which were"~-.t p r e s e n t  engaged in  

what amounted to ioo%ing of-the living resources of the sea off+the ~shor6s of the 

developing com~tries. Simi].arly~ in defis~Ice of resolution 257~D~ some States had 

not  h e . s i t a t e d  to  g r a n t  l i c e n c e s  to  c e r t a i n  companies f o r  the  exp lo ra t i on"  and 

exploitation of that area. The deii~dtation Of the territorial sea was held to be a 

matter which fell exclusively within the • jurisdiction of the coastal state. The 

present :~trend to broaden the li~mits or the territorial sea was inspired by a desire to 
.. . . 

meet ...... th e growing economic negds ++6~--the peoples 6f--the t~rd w0rld; ~ .......... 
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239. It was slso held that there was no juridical rule in general international law 

delimiting the breadth of the territorial sea, There did not exist amy 

"international custom~ as evidence of a general practice accepted as law"~ to use ~ the 

words of Article 58 of the Statute of the International Court of Justice~ That fact 

destroyed the argmments of those who claimed that the breadth of 200 miles was 

arbitary since any breadth set by a State would then be equally arbitrary. 
• 

240. In s~o~her approach~ it was stated that the question of the breadth of the 

territorial sea s~d exclusive fishing zone had never been a matter solely within the 

domestic jurisdiction of the coastal State. Reference was made to the position of 

the InternationsJ. Court of Justice in its judgement in the fisheries ~ase between the 

United Kingdom a/~d Norway. In the opinion of the Court the validity of the 

delimitation of the sea areaswith regard %o other States depended upon international 

law; in other words the limits fixed by the municipal law of 5he coastal State must 

be in accord with. the °msrJumui~ limit permitted under international law. 

24.i. It was said that there appeared to be agreement on the need t6 establish a new 

limit for the territorial sea. There also appeared to be an unctersoanalng that 

jurisdiction over coastal fisheries need not necessarily be tied to the coastal State ls 
b 

sovereignty over its territorial waters. It was noted that views differed on the 

question~ however; some considered tn~t the area of national jurisdiction Should be 

delimited on.: a regional basis or proposed that each State should be free to establish 

the limit of its sovereignty on the basis of reasonable criteria~ others wished to 

impose a: singletlimit for both maritime sovereignty s~d all forms of marit~ne juris- 

diction. 

24i2, Reference Was also made to what was described as the special situation of the 

• I /" archipelagic cou~tries The isl~ds m~d the intervening ~a~ers fon~led a sJmg!e tu%it. 

That was an axiomatic fact. of life as well as an economic and political necessity° 

That position had never been meant to interfere with freedom of navigation, which was 

essential for in%ernationai o ~ . . . .  tr~:a.e But such passage must be i~m~ocent. 

2~3° It was said that exsmin~~tion of clsims in excess of 12 miles revealed that in the 

majority of cases they did not amount to an extension of the territorial sea itself 

but to special jurisdiction in certain specific matters. 

24Z~ It was also held that the crux of-the question of the extent of the territori~pl 

sea was fishe!7 limits. A relatively narrow territoris~l sea was acceptable provided 

that the question Of fishery limits was adequately ~ dealt with. ............... 
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2~,6. It was said °~- ' . ~' " ~, . . . . . .  na~ the problem of the breadth of the territorial sea s~d the rel~.~ea 

qp~estion of intern&gional straTts did not appear q~al~Ly compelling to all the members 

of the Comrmittee. But merely to state the mssue ~ the need to strike a bal~ace 

.between the legitimate necessity for coastal States to exercise sovereignty over a belt 

of 'waters adjacent to their coastlines s.nd the competing needs of all States for 

passage - was st~fficient to make clear its close relationship With the problems of 

fisheries jurisdiction~ pollution control and presei~ationOf the marine enviromnent° 

Even scientific research could be affected by the approach taken to that probiem~ 

There was need to ensure that the rights of shipping States were not asserted to the 

disadvsmtage of the cohstal States whose shores they passed and that the rights of 

coastal States were not over-protected to the point of interfering with free trade~. 
.- . . 

2~6o Reference has been n~de above to a proposal for a gonsral limit of 200 miles on 

national.1 jurisdiction ~zi ocean space. It was noted that such a limit would place 

international navigation under the control of coastal States andwould interfere With 
• 

internati6nsi communications sa~d trade. As far as the sea-bed was concerned, the area 
.. 

covered by the international rggimle ~uld be considerably reduced; indeed it might 
. 

even become pointless to establish a r6gime at all since it would in practice apply 
b 

only to the ocesnl depths and other areas of the sea-bed Which were Vil~tually 

inaccessible for exploitation. 

247. Even rudder the 12-mile concept, it was observed, there w~uld be problems. More 

than lO0 straits would be transformed into territorial waters of coastal States; and 

it Would therefore be necessary to m~ke arrangements for free passage and overflight. 

24& Extension of the limit to 12 miles~ i.t was said, could mem~ that~ on the One hsnd~ 

the coastal State was absolutely sovereign over the i2 miles and that~ on the other 

hsmd~ it had no special rights in the ares. beyond. Such a result would not be 

satisfactory as an accommodation of interests unless special provision were made for 

free transit through and over international straits and unless there was provision for 

the inZerests of coastal ,States in flsnerl~s and seabed resources beyond a 12 mile 

territoris~ sea. 

249~ Support was ezpressed for the idea of e~ inten~ational treaty to guarantee freedom 

of navigation through straits. That formula could be acceptable9 provided the special 

r~gime of the corridor in question ~ " app_,med only to navigation s~d overflight stud not to 

fisheries 

• 
.. 
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250. On the other hand. no justification whatsoever was seen for chs~uging the 

traditional rggime of the t~rritori&! sea, with regard to innocent passage through 

territorial w~,,ters. That traditional safeguard (as set forth in the 1958 Convention) 

had become more urgently necess~,ry ~rlth growing demonstr~,,tions of naval power 

certain Waters ~&d with technological d,svalopme~t. It was necessary to ~plify 

rather than reduce the security' measures recognized by internationsi law, 

251. The great importance that appealed to be attached to question of fre:edom of 

passage through ~d flight over straits did not seem justified since merchant ships 

already enjoyed the right of innocent passage; the question would therefore seem to 

refer to warships ~.~nd submarines, and it was doubtfulwhether any real justification 
. 

could be adduced in that respect. There ~¢ere of course certain straits which formed 

the only link bat~een t~o exp~&sas of high sea. Only in those cases~ would it be 

possible to spe~c not of the freedom of navigation and overflight but of a sp8ci-al 

r~gime that would pen~It passage while at the same time SafeguardJn~g the security of 

coastal States. 

252. Freedom of navigation should be,respect, ed, ,it was said. It should apply to 

straits situated on -.main communication routes even when formin~ ~ part of a State Ts 

territorial sea, but not to other straits. 

253 As far ~.s navig~.tionei use of the seas as a highway of intezua~.tion~& co~nerc6 was 

concerned, the existing rules of inten~ational law seemed adequate. To be me~n~ingful~ 

however, the right to navigational use of tl~e seas should obviously include ~he right 

to use the chm~nels of navigation customarily employed by ships in transit. In some 

parts of the ~orldthe exercize of the right to navigationcjL use might conflict with 

the non-navigation~l uses of the coast~& St~.te. Some of the resulting problems were 

regulated by the existing rules of int~n~ational l~.w, ~s for ex~.ple in th8 1958 

Convention: but there still re~z:=ined the problem of the territorial se~. established by 

the coastal State as a protective belt for purposes of its own security. It would now 

seem necessary to explore the possibilities of a more adequately formulated group of 

rules acco~~.odating the interests of navigation e&ad security. 

254. The conditions governing freedom of navigation should in some respects be clearly 

defined~ it ~as said~ if o~.y to take into account tho size, contents or mode of 

propulsion of modern v8ssels which might be a danger to th~ marine environment, It was 

necessary~ however, that any restrictions of a technical nature which might be imposed 
~. 

on the freedom of navigation should not be used to interrup~ or ~terfere with maritime 
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or air commumications. Complete national sovereignty over the sea should not extend 

beyond a reasonable l~nit consistent with freedom of navigation. Similarly, freedom 

of passage through straits sholftd be gusr~nteed for the ships of all States in 

accordance with strictly defined and e1~forcibie, inte.~lation~d, r,iles~ 

25 5. It was siso noted that the traditional concept of :'innocent passage" needed 

clarifying mud perhaps redefining. The notion of ~'innocsnce ~' should be modernized. 

E. Fishi!~ s~d conservation of the livin~resource_s of the h i ~ u d i n ~  
the _q~q.gst~on of the~referential 2ights of coast~Ll States) 

256. Points made on the subject of fishing and conservation of living resources, 

inc3.uding the question of the prefersntisl rights of coastal States~ frequently 

proceeded from the premise that this question was a significant one in the context of 

a new conference on the ~ ±~w of the sea It was maints~ned that failure to settle the 

question might j~.opardize the settlement of other related issues. 

257. It was held that the most frequent reason why many coastal States were not 

unilaterally extending their national jurisdiction was to protect themselves from the 
% 

competition of other States in the exploitation of fish stocks. 

258 The effective management of fisheries~ it was ss~d~ could only be underts~en 

through institutions that had the power to sllocate the right Commercially to exploit 

fisheries beyond the limits of national jurisdiction, to set the conditions under 

which exploitmtion could tske place and to levy a tax or licence fee on commercial 

fisheries in international waters. 

259 A vital issue which th~ conference would have to tacl~l~ in smother view, was the 

question of protection of living resources of tlie sea against the effects of intensive 

scientific fishing and the consequences of marine pollution. Science and teckuology 
/ 

should be used directly for conservation and developing of living resources of the sea 

and for their protection from depletion as a resul~ Of ~restricted exploitation. 

260. A rationsl system of fisheries conservation sa~d management and exploitation was 

required ~ the common interests of all concerned. Without effective multilateral 

action States would be forced to meet international inaction by national action~ for 

even in developed couutries there wsr~ fishing communities which depended for their 

livelihood on the living l~sources of the seaadjacent to their ccasts. Restrsint 

must be exercizsd by the major distsmt-water fishing nations in devising a solutio~ 

to the problem~ while coastal States must accept the fact that thel~ Was a li~nit to 

the distance to which they could ~xtend exclusive fisheries jurisdictioni butgr0ups 

must begin to work out together a system of high seas living resources and ~i~euagement~ ~ 
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sm~d expioitation~ 'Any proposal for the solution of the fisheries problem must be 

~'eslistic in acc0rding the coastsl State some degree of control in the conservation of 

+he living ~zesources of %h@ sea i]~ing ~ off its coasts, 

261. Many new States~ it.was said~ rightly considered that the coastsl fishing resources 

were part of the natur-~_l resources of the coastal nation~ sJ~d that was indeed the 

predominant view of the international colmnunity at t1~e present time. 

262, Another position was that the concept of the coastsl States :'special interest ~' 

in the consex~ation of living resou~cces of the ~ sea implied some right of the coastal 

State to t~ke action agsinst over-fishing off its coasts, But when the time csjme to 

trsalslate that specific interest into a right of ~u~ilater~l action J~ the high seas for 

that specific purpose~ the right had been subjected to such li~dtations and safeguards 

as to render it practicsd!y nugatory, The rights conferred upon coastal States by the 

Geneva Convention on Fishing saqd Conservation of Living Resources were thus quite 

illusory m~d no coastsJi State had invoked the provisions authorizing ~moi!aters_l action, 

What had happened instead was that clsims to exclusive fishing areas extending tO huge 

dists~nces from the coast had mushroomed~ 

263 On the. other hand~ it was n0ted~ m~like miners_l resources~ marine living 1~esources 

were beJn%g constantly reproduced~ Exploitation under appropriate conservation 

measures dmo not result in a r~ouctlon in the size of stocks of fish~ whereas omission 

to harvest part of those living resources would simply result in their waste, Moreover~ 

marine living reso~rces and the productive capacity of oceans were not equally 

distributed arouud the wor.!d~ due to various natural conditions such as currents stud 

geographics~ features of the sea bottom° In fact~ the large m~d lucrative fishing 

grounds of the world were to be found only in the vicinity of a very limited number of 

coastal States° 

264, In recent years~ ~uy developing countries had therefore been striving to prom0te 

their distsnt-water fishing; not only as a contribution to the deVeloFment of their 

economy~ but also in order to solve in part the problem of nutrition~ for nm~ny of 

those co~mtries fish was the most accessible source of supply of s~imal protein, But 

the extension of fisheries jurisdiction over the vast areas off the coast would not 

serve the inteu~ests of the internation~ conz~ity as a whole, If all the rich 

fishi~g grounds of the world cs~me to be placed under the exclusive jurisdiction of a 

lJ~nited number of coastal States adjacent to those grom~ds~ the results would be 

detrimentgl not only to those nations at present engaged in distm~t-water fishing b~t 

to %he deveiopJmg nations which were t~/ing to promote their o~ dis~s~t-water 

~ ~h ° ta~ng ~@~sntage of their comparatively low labour costs~ 
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265 A similar position w::..s that by extending the territorial sea m%d the '~ ~ ~- 

fishing zone~ not all and not only the developing coru~tr~es would be favoured but only 

countries with rich offshore fishing grounds~ whether dev3!oping or deveioped~ The 

extension of the exclusive fishing zone did not necess.~,~rily imply either the co~!serva - 

tion of the biological resources of the sea or their ra%iona! exploitation. It might 

even result in smaller chtches on importsmt fishing ~ grounds if foreign ,vessels w~re 

prohibited from fishing where the fishing industries of coastal S-bates were not 

developed enough to make the optimum catch.. Moreover, the excessive runilateral 

schemes made by certain States might provoke internc]tional friction and give rise %o 

disputes. It was necessary %o secure a balance between the interests of cormtries 

~ rich offshore fishing interested m~inly in coastsl fisheries ~%d those which had no 

grounds and consequently h:--:d t0 exploit high seas fisheries. 
• 

266. Reference was also made to the id~a of estab!isl~nent.of ca~ area adjacent 50 the 

high se~.s-~ in view of the-particular intel~est to th~ coasto3. State of nmints~ning the 

productivity of the living resources of the sea, the a~ being to guars/~tee it 

preferenti~ZL rights to-the ~ exploitation of these resources while empowering it to take 

the necessary measures to ensure their conservation. 

267. It was noted that once the ides. of ,,.t preferential position~ in case of need to 

limit the ~ o~.,r~ -.~o_~. ~ ~;~ catch, was accepted, several distinctions acquired significance: 

there was the distinction between tradltlon~.± fishing activities in respect of a 

particular fishing ground ~nd stock of fish, and the fishing ~%ctivities of ~ne~zcomers"~ 

the dis~s~%ction betwe~n fisl~ing ~,~ctivitiss near the shore ~qd distant fisheries~ the 

distinction between the aoplication of ~~ ~ " _ o~c~ tecl~iques a:a~, new tecl~iques~ ~31%c~ the 

distinction betwoeii new States at m% earlier stag~ of dsvel0pment mud those having a 

• equ~tc:o_~ s~location of living resources fuller developed s~%d diversified econor~/. The " ~ ~. 

~~~~o~ required sat effective inte~n%ational machinery. The possibilities should be 

explored of supplementing the present subste~ntive rules snd of strengthening the existing 

machinery in ord,~r to arrive at interuational measures of conservation which duly 

recognized the preferentir, l requirements both of States depende2~.t upon fisheries and 

" ' ~  ~ eO of those which~ owing to their soc~a~ ,-an¢~ chemic stracture and th-e stag~ of their 

development, wer~ in need of protective measures for their fishing activities~ 

268. Another view was th-~.t a simpi~ proposition wo<~_d be to give th-<: coastal State 

exclusive fi ~'~ -~ ~ ~" -~ ,o~_~rm~s jurisdiction in a zon,~'~ of ~mx~d breadth~ or to give it specific 

preferential rights in such ~t zone. A more complex solution would be to recognize 

that neither fish nor fishc~n~n could be separated by artificial lines, ~d that 

coast~_i State rights beyond the limit of th~ territori~X sea shored be based on the 
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econo~-miC interests of coast ~~ St. aoe ~ ~'±sh~,~:~me~ in a stock of fish associated with 

adjacent co~"-..~ ~ watei"s~ ~ o~=~ rathel ~ thml on the distance of the stoch from shore° ~ 

latter approach was regarded -s more clos~-,~y refi~cting ~-~ ~ . . . . . .  o i J .~  o_ologica! ~a~d econor.,fi.c 

o . . . . . .  ~ of interGsts shouted be o~sea, ~'~iie a reslities on wi~ich ~_~y. soum_d accommocs;0mo-_ ~ ~ " 

basic rule of law would be estab!ished~ ~-~ effect of i%s application wou~o, v'ai~g ~d.th 

~° " .... T~_e fact that different o.lffureno econor, ic conditions in different, p.:~rSs of the world, ~ 

coastal States ~"~-~s,,:~: different interests in fisheries in itself co~mnended a certain 

flexibility but did not mean ~'ons.t there could b:~ ~. no tmiVersal ru~es.., = It meze_,~- m~e/ct 

~na~ the rules s.aou±o, requi~e a b~'zci~ of" interests ~na not prejudge wh~_~t the 
_ -- .... [5 

particular results should bc with respect to every stock, of fish in every .part of the 

world Such ~.es could be formulated to make ~"- . one maximum use of international or 

region ~,~ fis~eries orgs~izations, 

• .~ 0.1 ~. 269. It was o£,so suggested thc~o fisho~y questions ~misn~ best be resolved on a rogional 

basis~ for =~.mlo~, ~ the coastal States of a pa~ticu3.~:.r oc.enn m_~ght have pz~eferential 

fishing rights stud the right to ts.ke fishe<~ conservation measures in ~"-~o~,~L . . . .  ocean~ ssJ~" 
-% 

be encour~ged to enter into arrs~.~gements smong themselves on such r~m%tte~s, 
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i-ART IV~ SUBJECTS A~D FUNCTIONS }J~LOCATED TO SUB-COIv[~TTEE III 

A. Preservation of the marine environment ~including_~h_e~v%nt.ip ~ o~ ~. 
~ollution ) - ..... " 

270, During the discussions in the First Committee and in the Sea-Bed Committee in 

March 1971, a number of points were made.in connexion with-the subject of"the 

preservation of the ~arine enviromnent. Three main aspects may be distinguished in 

this regard: problems of marine pollution in .general~ including pollution from the 

exploration and. exploitation of the resources of the sea-bed .beyong national juris- 

diction; points made in connexion with problems of co-ordination between the Sea-Bed 
. .  

Committee and other United Nations m~d.specialized agency bodies~ and points bearing 

upon the question of rights of coastal States inrelation to pollution in the vicinity 

of their shores. 

271. l.t was noted that an examination of. the subject of sea-bed pollution was necessarily 

closely .related .to the work of Sub-Committee I .on the international rggime and machinery, 

as well as to the work of Sub-Committee !I !. The r~gime should provide that all 

activities in the international sea-bed area must be conducted with strict and adequate 

safeguards for the protection of human life and the marine environment. The 

international machinery would also play an important part in the protection of the 

environment. ~ 

272. It had been proposed, it ~ms recalled, that the~ternational community should take 

the following steps in the near future: identification of pollutants and other 

ecological hazards; establishment of an effective world monitoring network to keep track 

of those dangers; initiation of a global information system to facilitats exchange of 

experience and knowledge about environment problems; establishment of: internationally 

accepted air and water quality criteria and standards; development of:international 

guidelines for the protection of the environment; implementation of comprehensivs 

international action programmes to prevent further environmental deterioration and to 

repair the damage already done~ development and improvement of training and education 

programmes to provide the skilled capabilities necessal7 to protect the environment. 

273. The traditional la~ of the sea, it was said, had proved wholly inadequate in its 

provisions for the rights and duties of States with regard to the preservation of the 

marine environment and the prevention of its pollutio n and degradation. The sea was ~ 

being dangerously abused, both accidentally and deliberately, in ways which might 

threaten its capacity to regene~ate itself and could even effectively destroy its 

living resources. It was also noted that small enclosed seas were even more vulnerable 

to the effects of pollution than were the oceans. . . . . . . . . . . . .  
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274. It was considered ~ssential that the problem Of pollution and its harmf.~ effects 

on marine ecology be studied as a whole. 

275. Present conventions on pollution were ineffective, it was said~ because they did 

not impose sufficient constraint. An international control system- to be completed 

if necessary by regional surveillance centres, would be the primary condition for a 

new treaty to be valid in practice. 

276. An effective r4gime for the prevention s~d control of marine pollution would have 

to be devised which would lay do~,m internationally agreed restrictions on the 

maritime transport of pollutants and provide preventative protection for the interests 

of the international comm~3nity as a whole and the coastal States in particu3.ar. A 

suggestion was made that %he r6gime, which ~1ould have to be e~dorsed by the forthcoming 

conference on the law of the sea, should include three basic rules ~. the first would 

state the essential duty of States to refrain _~°rom polluting the marine environment to 

the detriment of other States and of the international co~.uunity, the second would 

provide for the international responsibility Of a state for damage Caused to other 

States or to the international community by pollution of the sea, and the third would 

be that the international community represented either by the organization to be created 
%T 

for the sea-bed or by the United ~,a ~. ozons itself, would be legally entitled to hold 

responsible a State which caused damage to the property of the international community. 

'Another view. was that enforcement of a system of internationally agreed pollution 

prevention regulations should be largely in the hands of the coastal State, but ~,ith the 

least .possible interference to passage. The regulations night, for example, requi-~e 

ships to carry international pollution prevention certificates in order to qualify for 

innocent passage. 

277. Another question raised was that of the ~u~certainty of the question of liability 

for dmmage caused by pollution. Should the offender' s State be held directly responsible 

for damage caused by pollution and should such responsibility be "absolute" or "strict"? 

The view was expressed that the functional approach~ according to which, ~,.dthin the 

framework of an international set of rtules and procedures~ the States most concei~ned in 

the different uses of any sea area ~.jould be empowered to take the necessary measures, 

might provide more satisfactor~j results th~q the system of extending the sovereign rights 

of the individual State over a sea area adjacent to its coast up to a specific distance. 
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278° The point was made ~h~.t~ q~,:stions regarc:~.ng pol]m.tion control and liability for 

pollution damage were partic~#~a.rly urgent matters for the industrialized countries° 

Yhe emergent industries of developing coul).tr, ies might be hindered by excessively strict 

control~iaere~-~s developed countries shou].d take more vigorous action, 

279° It was said that o~,-~.-t, omm~.otee :~ ~ ~ ~ ' ' I~J.T~ could study in depth the adverse e-.~ects~'~ of 

maritime pollution on u..e economies of countries which to a large extent @epende@ on 

tourism. A new conference on the law of the sea shou!Id review the entire question in 

depth~ with particular ..... ~ re~ez.ence to ~lags of convenience 

280 In one view~ the p~inc~le of security also dete °" -~ rmmneo_ the attitude to the problem 

of preserving the marine environment and especially that of preventing pollution. 

281~ Regarding problems of co-ordination between the Sea-Bed Committee and other 

United Nations and specialized agency bodies, the view was often erpressed that the 

Committee should tsd~e into account other current activities~ such as the 1972 

United Nations Conference on the Human Environment and the IMC0 conference planned for 

1973, and that stepsshould be taken to co-ordinate the variousinternationa! activities 

on the subject with the work of the Committee. The point was made that the restults of 

the Conference on the Human Envircmment might inclhde specific recommendations %o the 

law of the sea conference and the iMCO co.~erence. Sub-Committee III might co-ordinate 
• ~ I q • its work on the subject of pollution with the activities of the In~ergovernmenoa_ 

Group set up by the Preparatoz~z Committee for the United Nations Conference on the 

Human Environment. It was also said that the Committee should avoid duplicating the 

work being undertaken., by other United Nations bodies and should concern itself so_,.e~y ~ ~ 

~ith the pollution that might arise from the e~qoloitation of the sea-bed. The Committee 

should request the continuing help of the specialized agencies to enable it to reach 

decisions on the questions "---' L,,~a~ cs~.e before it. On the other hand~ the problem of 

• T ~ . marine pollution was regarded as a problem of the law of the sea and it was said that a 

comprehensive approach would have to be adopted to i% at the 197~ law of the sea 

conference: it could not be left to +he human environment and IMC0 conferencesalone. 

The law of the sea conference would provide the only law-making forum in ~.gnich the 

international community could u_ndertake the required development of basic principles 

of international law to bring them into line with present-day needs and conditions. 

282. Regarding the question of ~:ights of coastal States in relation to pollution in 

the vicinity of their shores, the point was made that the coastal States had the ~mght 

na~tful effects from the use, to prescribe regulations to prevent pollution and other ~ - 
..... 
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e)~loration and exploi'tati:on of the ocean space adjacent to their territories. Coastal 

States, it was said, were.most directly affected by the consequences of marine 

pollution. Ivhltilateral measures,, while complementary, ~.Jere no substitute for 

n!easure.s by coastal. States themselves. On the other hand, it was notedthat there 

could also be contamination of the .international area rest71ting from exploitation of 

the continental shelf by coastal S'~ates. It ]:las said that the Committee should study 

the problems of preserving the marine environment, and especially that of preventing 

pollution, and draw up a set of draft articles which would enable coastal States to take 

steps to prevent the various types of pollution of the marine enviror~aent and which 

wo~Id also solve the problems of the le~gal responsibility to which such pollution gave 

rise. Anothor point made was that the coastal ;State should be held internationally 

responsible for any activities undertaken in the area within its jurisdiction that 

r~ight ~zauso l]O)lution or hazards in the marine environment outside its jurisdiction. 
.. 

It was also said that a coastal State sho~Id have the right to be consulted on an ' 

activi:hy which night cause damage in its area, and in certain circnmstances it should 

be entitled to take preventive measures~ as was recognized in General Assembly 

.resolution 2749 (XXV), paragraphs 12 .and 19 (b). However, ~ the view was also expressed 

that protection of .the environment 'of the coastal State might have serious implications 

for the activities of all classes of vessels of all nations, in the territorial sea, 

znternatlona_ straits and on the high seas proper-. in exclusive fishing zones, through " " ] 

For that reason, the question was important not only in enviroomental~ but also in legal, 

po].it~cal and ~-~ono.~c terms. 

283° At the March session of the Committee~ the Chairman of Sub-Committee III raised the 

fol.].owing questions: since: General Assembly resolution 2750 C (~) only called for the 

proparation of a conference on the law of the sea, it seemed quite clear that the 

ouo-~on:~:~ttee would not have to prepare texts on the technical aspects of pollution or 

on technical and scientific aspects of re search~ It had only to prepare dra£t treaty 

articles on public international law.~ The e=~ent of the Sub-Committee' s competence ,.Jas 

not as clearly defined, however. Should the te=~s on pollution deal exclusively with 

~_o.~ high seas or also with the territorial sea? It might, for example, be desirable to 

qualify the right of peaceful passage through the territorial sea with reference to the 

risk of pollution. Moreover~ itwas not unlikely that it would be realized that oil 

slicks disregarded limits of national jurisdiction, and that it wo~fi[d be decided to 

treat the problem as a whole, ~thout regard to the limits of jurisdiction. 
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284. ~_nother questio~i to be ¢]sc~.c~eo. ~,as ~,~hetner the study should be. confined to 

pollution arising from e~?loit.ation of the area, It i..~ot0.d not seem so, since 

G,:-:nsral Assembly resolution 2750 C (XXV) authorized the revision of the !ai,.~ of the 

Seg'.. 

B. Scientific research 
~ , ~  : ~ . ~ _ ~  ~ , ~ . - ~ -  ~ = ~ = _ . . ~ - ~ _ - ~ ,  

289~ Several aspects of Scientific research ~ere mentioned in the discussions in the 

"~ ' among them the ,orinc~ p] e of i,rs-..~ Com..nitbee and in the Sea-Bed r .... • ~ommi% ~,ee in March 1971, _ - - 

~'~ ..... eden of such research~ the training of nationals of ~.evsloping countries to ensure 

participation of those cou~rbries in scientific research and the dissemination of data 

collected on the marine enviroi~ment. 

286. The regzme, it was said, must provide for freedom of scientific research for 

peaceful purposes whether by States or by academic institutions. The obligation to 

p~."omote international co-operation in scientific research~ laid do~.m in paragraph i0 
: 

of the Declaration, was m..ioex,3reoec~ as being an under-bsd(ing on the part of States not 

~:~mtn a view to open Dubiication for to interfere ~.~% ~n scientific research conducted ,-" 

t h e  b e n e f i t  of  a_~t man?..".ind, Ino.eed~ the  f r eedom of  s c i e n t i f i e  r e s e a r c h  on t h e  h igh.  s e a s  

was one of the accepted and recognized tenets of international law. 

297 The point was made that any e~cpi0ration or exploitau_on of the seas depended on a 

precise .and e:itensive knowledge of the sea~ hence the importance of scientific research 
• 

and of fa~ourable conditions for .such research. The first condition ~ms the recognition 

of tb~ principle of freedom~ but just as important was the improvement Of training 

facilities for research workers and for maling the results of research available to all. 
• . 

~ n o t n e r  v iew was t h a t  t h e r e  s h c u l d  be t o t a l  f reedom ,of r e s e a r c h  i n  t h e  i n % e r n a t i o n a l  

area of ocean space, subject to reasonable notice, to the possibility of officials of 

intcrloational institutions participating in such .research~ to publication of the results 
~ I  " " @ and to rcason_ole care to avoid Unnecessa~T disturbance of the marine environment Total 

freedom a._so would be favoured ~:ioh_n the area of ocean space subject to national 

~ " mutatis mutandis It was said that scientific jurisdiction under the same cona._tmons~ ____=. 

research must enjoy maximum freedom and the provisions of the 1958 Geneva Conventions, 
.. 

• L ~ . " ! particularly paragraph 8 of aro_cle 5 of tile Convention on the Contlnen-cal Shelf, were 

not clear enouzho DiStinctions made between research for peaceful pui~oses and research 

for ~iitar-y ]purposes and bet~.Teen pure' research and research for the e~!oration Of 

resources were not particularly useful. The only effect of such distinctions ~as to give 
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coas TM ~,al S[,ates., and. perhaps-also .the international inSt~tutions~_ _ ao.c.m monal prete_~s 

to hinder~ by-burdensome regulations, activities that could only be useful° 

288. However~ it was-also stressed that: international co'operation should take into 

account the rights and interGsts of the coastal States. The question of scientific 

research, which was closely linked ~,~th the rggime of the sea and, in particular, ~,lith 

that of the continental shelf, ~,~as said to be an ex~reme!y delicate one in vie~.~ of its 

implications for the sovereigi.~ty and security of the coasbal States. The freedom of 

scientific research ~,.~as not m~limited, and the international community should be ab!e~ 

any time to verify the strictly scientific nature of the ~..Jork. being carried out° States 

undertaking research might, for example~ be required to make a prior declaration of 

the programmes in question, to publish the restults obtained ~,Jithout delay and to 

facilitate access to them by all States through the intermediar~j of m~ international 

distribution organ. 

289. It .was not always .possible, ib .was said, to distinguish between pure research and 

research fo.r economic or~iitary purposes. In the last analysis, every particle Of 

scientific knowledge could be translated into terms of econor~C ga~ or national 

security and, in a technological society~ scientific kno~,lledge meant power° Consequently, 

it. was imperative that coastal States should e~-~ercise-some form~of control over 

scientific research off .their coasts, even when qarried out under the auspices of purely 

scientific institutions. _. 

290, On the other hand, it was considered that since the 1958 Conventions on the 

Continental Shelf and on Fishing and Conse1~ation of the Living Resources of the High 

Sea already:contained provisions relatir.g .to oceanographic and. :scientific research, the 

need for new provisions should be clearly demonstrated and, if necessary, the provisions 

of those Conventions could be supplemented in the lig!~t of progress made since 1958. 

States which carried out research.. :did .not appear' to be carrying out the recommendations 

of those Conventions with regard to the dissemination of the results of their 

exploratignso Before any action was taken wl~ich night yield no results, it was to be 

hoped that the States ~hi~ch had acqui:red th~ desi:~ed information should indicate to ~,hat 

extent they wereprepared to collaborate in that field, to agree to the access Of others 

to their operations andto publish the resu~lts Of their research. It ~,~uld also be 

desirable if the Conm~ittee could be informed of the current technical status of the 

research. 
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291. The best way to ensure th~ dissei-f~ination of scientific information Was actual 

participation in scientific projects and continued support for existing scientific 

mechanisms for the exchange of data~ such as the World Weather Watch~o New opportunities 

for international co~operation were opened up by the new means of data collsction~ such 

as earth resource survey satelli.tes. 

292~ The point was often made that it was necessary to train nationals of developing 

countries in all aspects of ~mrine science and technology m~d sea-obed operations in 

order to ensure the participation of those cotmtries in-all branches of ~.esearcho The 

view was expressed that clear priority sho~uld be given, to that question~ fmother vie~{ 

was that the research capabm.z-0mes of developing countries would, have to bs strengthened~ 

particularly through the participation of their .nationals in research progranm~es of 

developed countries or of international organizations~ Support was also e~qoressed for 

the establishment on a regional basis of oces~ographic institutions of training in the 

developing c ount ri e s o 
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