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Introduction
This working paper is submitted by the Delegation of Canada for discussion

purposes and does not negessarily reflect the final definitive views of the ,

Canadian Government.
In the view of ‘the Delegatlon of Canada, the Declaratlon of Principles on the Sea-

bed and the Ocean Floor, and the Subsoil Thereof, Beyond the Limits of National
Jurisdiction, which was adopted bj the United Nations General Assembly at the end of
last year (resolution 2749 (XXV) of 17 December 1370), represents thé nﬁcleus, the
foundatiog and framework of -a draft sea-bed treaty on which the in?ernatigngll
communitj has established a consensus. Accbrdingly, the purpcse of. this working paper
is to examine the mamner in which thé Declaration of Principles might be reflected in

the future sea-bed treaty.

1. "The sea-bed 27d ocean floor, and the subsoil thereof’, beyond the limits of
natlopal jurisdiction n {(hereinafter referred to as the area),. as well as the

resources of the ares, are the common heritage of mankind.®

This of course is the most fundamental principle to be embodied in the future
It is the principle from

‘treaty either.verbafim or in other words to the same effect.
which ali others flow and which determines the objectives and functions of the
international sed~bed régime and machinery. - This does not imply, however, that the
Unitedrmations should be giﬁen sovereignty over the arsa and its resources, any‘ﬁqre
than it has besn glven sovereignty over celestial bodies. Such a dispbsition, it is

considered, would be not only uunecéssary but could also involve grave dangers of
conflict between the United Nations and its member states. What does flow from this
principle is recognition of the clear need to have institutionsl arrangements for the
protection, management and exploitation of the common heritage ~‘érrangements which
will provide not only for ths equltable distribution of benefits but also Tor equltable
partlclpatlon in the exp101natlon and management of the eommon herltageq
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The concep® of the common heritage, howe over, should not be ilnterpreted Lo wean
that, because of the unique legal status of the area, the future sea-bed treaty as such

can automatically be made universally bindihg - gven upon‘stﬂt whlch 1ay. noy adbere

to that treaty. This note of cauiion is partlcuiarly relevant in view of- thG Pant.-that
the treaty will affect national OflShOLe boundaries. A% the same time, however, the
treaty must achieve if not universal acceptance then something‘véry close to'it for
rustrated elther by the ma jority
lt‘ls

othervise the concept of the common heritage could be
of states within the treaty framework or by tne minority of states outside 1t.
posgible of course that such, fundemental elements of the treaty as the concep?t of the
commen heritage may come tbfbe bfaiﬁ&ééd.may already bemregéragd-as principles of
-customary international law binding upon states indepeﬁaehtly of any conventional
provigion,.

It should be noted tnat diffibultles could arise from the affirmation that the
Jdnternational sea~bed area itself, and not only its rescurces, is the common herltage
of mankind. This could be taken to dmply that all uses of and. act1v1t1es on the.
sea-bed beyond national Jurlsdlctlon, and not only those. actlv1t1eg directly related
1o resource exploratlon ard. exptoitation, should neuessarlly be regulated by the

international régime and,machlnery te be established.

AW
2a "The ares ghall not be sub1ect to appropristion by any means by Siaies .or
persons, natural or Jurldlcali_dnd no State shall claim or éxercise soverelonty

or soverelgn rights over any part thereof "
This principle too could be 1ncorporated verbatim into the treaty, It should be

noted, however, that ils provisions arec stated in absolute terms, unqualified by the,
expreséion*"sfatés parties", - In other uords, this element alsc would have to be |
considered binding bOﬁﬁ'Es a treatﬁ'dlspos1tlon and as a, principle of customarj

The need for such a dual valldlty is obv1ous and underiines again

In further

international law.
the importance of- achieving virtually unlversal accepﬁance of the treaty.

elaborating this principle it would be approprlate to prOV1de in the future treaty

that states (states parties in this 1nstance) shall not recognize attempted
appropriations or claims or exercises. of sover61gnty or soverblgn rlghts.' Bcﬁripg'in'
mind internetlonal experience with various uses of the high seas, as well as potentlal
uses of celestial bodlgg,‘;t<wou_dialso be advisable to glveralcléarer indication in’
the treaty as to what might éoﬁstituto & form éf appropriéfion.?alling short of'a'ci&im
or exercise of sovereignty. or sovereign rights (a questlon which is closely‘ral Led Both
to the scope of activities to be governed by the régine and to the reservation of the
goa~-bed for exclu51vely poacpful purposeo) To this end "appropriation"‘might be

defined to mean any exclusive uoe or dpnlal of the right of agcess not provmded for in

the treaby.



A/AC.138/59
vage %

3. Mo State .or person, natural or zurldlcalﬁ shall claim, exercise orx acqguire rights
with Tespoct bo the area or its rescurces 1ncompatible with the 1nternauzopaJ
regine to ba. establlshed and ‘the prineiples-of this Declaration,” :

This ﬁrlnc¢ple would require only minor redrafting for incorporation in the futufe
treaty. Thus the treaty might state that no rights to the area and its resources
"incompatible with this treaty" shali be acquired, or that no such rights shall be

‘acqulred "exnept as prov1ded in this treaty". Again the universel applicabllity of thic
pr0v1810n mist he. noted although it may Be somewhat less pronounced in the formulation
"1ncompatib1e with this treaty". The essential objective of this provision would be to
veserve Lo the international machipery the exclusive right to license the activities
governea by the treaty. It should not, however, be so worded orrinterpreted ag to
provide that llcenses may nbt.aqquixe,property rights in or. ownership of the resources
extracted by them from the_seabedjaﬁd ocean floor in accordance with the terms of the

treaty.

tia "A1Y activities regardi ing the exploration -and.exploitation of the resources of
the ‘area and other relsted sctivities shall ba Eoverned by the 1nyernatlona1

regime to be egtablished.”

Trgnslating this prineciple into treaty terms raises a basic difficulty'becansa
the present wording dogs- not make clear whether :the international regime is to govern
exploitation of mineral rescurces only or living seabed resourées as well, and also
because it»does;ﬁot define the "other related activities" to be governed by the
dnternational regine. Witk regard to the first ambiguity, that is whether the
international ‘regime “should apply to mineral resources only or to living seabed
resources as well, it should first of all by noted that both the living and mineral
resources of: the -seabed fall within the exclusive Sovereign rights of the coastal state
under the 1958 Continental Shelf Convention. Moreover, acoording to some experts;
significant living seabed resources are not found beyond depths of appréximately |
. 1800 metres, which in most cases would plece them well within the outer limits of the
continental margin, Accordingly, the ultimate decision on the linmits of the
international seabed area will have a direct bearing on the possible extension of the
international regime to living seabed resources., Another compliqating factor relates
to the suggestion advanced in some quarters to the effect that the fisheries
jurisdiction of coastal states (over both free-gswimming and sedantan§ speoies) might,
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dependlﬂg upon the ultimate de01510n on the limits of the. internataonal seabead aredy be
"extended to comprlse eome pert-of that ares- (1noluding the super3eoent waters) The
conclusion which cHi most approprlately be drewn from these various fagtors is that it
wotld be both premature and unneeessary at thle stage to cormit ourselves one way or
another on the possible applioeblllty of the 1nternetlonal sesbed regime to living-
seabed resources and that this po551billty should be left open for the. time being.
Mﬁfh’regerd to the second ambignity in the present foreulation of this principle, -
boﬁoerning the definition of "other related activities", it is considered that it would be
unreallstlc to attempt to have the future regine govern all uses of and activities on-
the seebed beyond national Jurisdlctlon. The primary purpose of the international reglnme
should be to promote the exploration and exPloltatlon of the resources of the
international seabed area for the beneflt of humanity and the developing countries in
particular. For this pﬁfpose it wvill be necessary for the regime to have certain
connected regulatory powers which would ensure that other activities would not unduly
1nterfere*w1th the development of seabed resourges;.tnd which would. - guard egalnst
pollutlon of the sea arlslng from seabed activities. In principle, %here ghould be no
bar to giving the reginme certain powers with regard to the laying of plpelines, for
ingstance, since this is an activity directly related to the exp101tat10n of seabed
resources, It will be desirable, however, to defihe these commected regulatory powers
with the greatest possible precision, and to confinie the scope of the regime to those
functions necessary to ensure an orderly, efflelent and equ;table system of exploration
and exploitation of sesbed resources. Caution is requlred in deflnlng the scope of the
regime not only because of the complex and far reaohlng problems involved in attemptlng
to regulite -all uses and act1v1t1es, but alszso because of the danger that the
establishment of a reginme for resource exploration and exploitation might otherwise be

indefinitely delayed.
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5. "ho arés shall be open %o Tise exelusively for peacefifl puirposes by all States,

ngwhether coastal or land—lockedl,wlt“out digcrimination, in accordance with the
international regime to thbe establlshede

The question of peaceful uses 1ls dealt with in connexion with principle.B

which makes substantive provisidﬁ for this question, With regard to the other
gspects of the present principle, it should first be noted that the phrase "in
accordance with the'internatiOnal regime” again raises. the guestion whether the
regime will govern ell seabed uses and activities. The essential provision to be
riade in the treaty on the basis of this prineiple, however, relates to equal access
to and equal use of the seabed by all states. This, of course, ralses the problem
of equality of access by landlocked states which has been so carefuily reviewed in
‘the report of the Secretary-General A/AC.138/37 of June 11, 1971. Access to the
seabed beyond national jurisdiction by landlocked states could conceivably involve .
not only problems of transit through the land territory and internal waters and
territorial sea of neighbouring states but also problems of‘supplementary shore—

the terrltory of such neighbouring states, and perhaps even dn the territory of
non~-neighbouring states in the vicinity of the area belng'exploated by the landlocked
state in questisn. As indicated in the Secfetary—General’s report, problems of
transit may iargely be resolved under éxisting multilateral and bilateral treaties
and by further arrangements of this kind. ﬁxisting treaties provide less guidance
on the more difficult question of supplementary shore~based facilities and - '
marketing arrangements, but here again the answer may lie in regional and sub~
regional arrangements as suggested in the Secretary-General'!s report. These same
problems, it should be noted, c5u1d erise if the internstional machinery itself
wére to conduct seabed operations or arrange for them to be carried out by -
contraetors; although in that event they would involve relations between the
international machinery and the coastal state in the vicinity of its operations,
rather than relations between a landlocked state and the cdastal state.
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f. "States shall act in the ares in asccoydance with the applicablie vrlnc1pie; and
rules of internagtional law, including the Charter of the United Nationsz and
the Declarstion on Principles of Internaticnal law concerning Friendly Relsiiols
and Gooperatiion-among Sates in aecordance with the Charber of the United .
Tations, adopbad by. bhe General hseembly on 24-Octoper 1970, i the interests
of maintainine international peace and gecuyity and promotlng international.
cooperatlon and mutual understandlng.”_

This prlnc;ple cgould be lrc]uded verbatim in the fubture treaty. However,  as
recegnlzed in-tie preamble to the declaration, the phrase "in accordance with
appllcab1e>pr1nelp1es.and rules of intermational law" should not be interpreted to
mean that the future seabed treaty should in some way be based on the regime of the
high seas through a sort of reverse application of the theory of Horeeping
Jurisdiction®. Tﬁe-treety must, on the contrary, be based on the entirely new concept
of the common heritage of mankind, while taking into accownt the necessarily :intimate
relaticnship between -activities on the seabed and those in the superjaderit waters, In
other words the treaty should provide for-a soxrt of "neaceful co-~existence betwéen
surface activities and bottom dctivities. '

7. e gxploration of the area and the exploitation ofifs resouzcés shall be
carried out for.the benefit of mankind as a whole, ixrespective of.the -
geographical locdtion of States, whether landlocked ox cosgtal, and taklnp 1nto
particulsr-considerantion the interests and needs of the déveloping couwntrieg.™

‘While this principle might be included wverbatim, it will of ¢ourse reguire

further elaﬁdration:(which,is-previded in part by principle g in its,refefeQCee-toz
the "equitable sharing of Venefits"). Provision will have to be made for paymenis to
the intermationdgl machinery at levels .designed to ensure‘that they contribute
significantly: te_the economic advancement of the developing countries without at the
same %ime blocking the very high flow of investment required for ﬁherdevelopment of
seabed reseurtesqinrovisidn should also be made for the use of seabed: revenues to
cover the operabing expenses of the interpational machinery; to provide for the .
protection of the marine-environment; to advance the growth of knowledge of -the seabed
beyond national jurisdiction; and te provide technical asaistance to states for these
PUTPOSESa . |

Even more. fundamental questions arise as to whether the particular
consideration of the needs and interests of the developing countries should entitle
them to some form of preference not only in the distribution of revenues but also in
the allocation of 1ice£ses and in marketing arrangements. On this latter point,
while it is of primary importance. that the regime should facilitate to the maximum
possible extent the participation of developlng states in eeabedﬁeifloratlon and
exp]oltat;on sctivities, nevertheless the particular emphasis on the interests and

needs of developing countries should relate to the distribution of revemues. It mued
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also be. &eclded wbethefﬂthe dlstrlouﬁlnn of. revenmes. should be made via apprcprlate
1nternatlonal development agenczes ek dlréctly to the 1nd1v1dual deVelopxng countries
themselves, 1n the Latter event there Ls the further questlon Df the crltefia'upon
which the alstrlbutlon ‘should be baseﬁ. “Here there 15 a very relevant precedent An
the arrangements made w1th1n the spec1allzed agencles of the UN w1th.regard to the
scale of conﬁrlbutlons and the*allocatlon of technical assi isbance. -

Flnally, the treaty mlght prov;de for contributions to be made to the

international michinery by-coastal states from revenues accrulng from seabed resource
exploitation within' the ‘area under their national jurisdiction. - This possibility ' -
would undoubtedly be tied to some extent to the ultimate decision on the limits of the-

lnternatlonal seabed area.

8. "Ihe'area shall be reserved exélusively for peaceful purposes, Wlthout prejudice
tosany measures which bave been or may be agreed upon in the context of
infernational negotiations undertaken in the field of disarmament and which’ may
be applicable 36 a broader area. One or more intermational agreements shall be
concluded -as socn as possible in order to implement effectively this principle.
and to constiftute a step towards the exclusion of the seabed the ocean ‘floor and’
the subsoil thereof from the arms race." : ‘ :

“ThiE prineiple could be included virtually. verbatim in the future seabed
treaty, with appropriste modifications reflecting the endorsement by the General
Agsembly of the treaty prohibiting the emplacement of nuclear weapons and weapons of
mass debtruction’ on the seabed and’ ocean floor. " A difficult question that arises here
is whether the ihteérnational seabed machinery should be granted at least the same

powers of-verificatiOhrbfrsu5pect“aétivitiés as are granted to states parties under

the seabed arms control treaty.

The inclusion of much a provision, on preliminary consideration, would
appearj%@b?opfiate"aﬁ& desirable. Tt is doubiful, however, that the same can be said
for suggéé%i&ﬂ§7ﬁhét'thé”futuré‘se&bed‘resource trea$y'shouid"attemptvtoﬂensure“thai-
seabed reéources he used for peaceful purposes'only, not because this. ohjective is
undesirable but becauée it would‘be unrealistic and unenforceable except in the
context of a worléd order which would guarantee.that all resources from whatever
gource were devoted to peaceful purposes.

While further seabed arms control measures are essentially beyond the scope
of the forthcoming law of the sea conference, such further measures will be crucial to
avoiding the possibility of conflict not only between individual states but also
between states and the projected intermational machinery. They will slso be
crﬁqial from-the point-of view of assuring noh-nuclear coastal states that military
activities on the geabed will not threaten their security and that even permigsible

defensive activities on the continental shelf are limited to the coastal state

concerned.
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9. "On the basis of the principles of this Declaration, an international regime
applying to the ares and its rescurces and including appropriate international
machinery to give effect to its provisions shall he established by an
international treaty of a universal character, generallv agreed upon. The
regime shall, inter alis, provide for the orderly and safe development and
rational management of the area and its resources and for expanding
cpportunities in the use thereof and ensure the equitable sharing by States
in the benefits derived therefrom, taking intc particulsr congideration the
interests and needs of the developing countries, whether land-locked or
coagtal.” : ' :

The first sentence of this principle is, of course, in the nature of a
directive which is in the process of being carried cut. The second sentence, however,
could be included virtually verbatim in the treaty establishing the regime whose '

essential objectives it so aptly summarizes.

The single most important-factor in achieving these essential objectives of
the international regime will be tHEICreatiOﬁ*of a seabed resdupCé management systen
which will provide for the encouragement and maintenance of ;nveétment-on a
continuing and orderly basis, without which there will be no benefits accruing for

humanity as a whole and the developing countries in particular. This would involve:

(a) the establishment of an impartial, enlightened and streamlined regulatory
and adpinistrative climate for seazbed resource development, devoid of
unhecessary red tape§ _

(b) striking a balance 5etween maximum benefits for the international community
on the one hand and adequate returns for entrepreneurs on the other, in
particular by keeping pre-exploitation costs at a reasonable level and
instead iaking major benefits primarily in the form of rentals and
royalties on production;

(c) setting and implementing terms and conditions for the granting of rights
to explore and exploit seabed resources which will inveélve the minipwm

rigk of political or other discrimination;



(a)

(e)
(£)

(g)

(n)

(1) 1

(3)
(k)
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provmdlng securlty of title or tenure for sxploltatlon? whlle &b the same
tinie. requiring that resource development programmes be actlvely‘and
progr8351 ely pursued “upon penalt of forfeit. of rights:

devis1ng Various types of Aérminable of fshore. 1Lcenses and psrmlts to
cover ﬂlffsrent mlnerals and dlfferent stages of developmeént;

controlllng and supsrv181ng seabed’ rssourue activities to ensure safety
of human 1ife and the protection of the marine env1ronment

rsgulatlng the productlon of  seabed resources to naximize physlcsl and
economlc conssrvatlon, in partlcular through the promotlon of unitlzation
of operatlons ‘and ‘the preventlon of over*productlon, averudrllllng and
the dlSSlpatlon of rsservolr pressures,

promotlng scientific research wlﬁh respsct to the seabed and marine
snvlronment under appréprlats condltlon

mlnlleIHg possible confllcts between seabsa resource actzv;tles and cother
uses of the seabed aﬂd marine env1ronment, a5 well as confllcts batween
resource actIV1tles in the international. seabed area and the 1ntereats of

'coastalrstaies in’ ths region of these activ1t1es,

minlmlz ng and pr0v1ding the means for settllng dlsputes goncerning vhe"
interpretat;on and appllcatlon of the treaty; v _
pr0v1dlng for compensatlon for damages resultlng from’ seabed resource
act1v1tles,

rsgulatln the productlon, markeflng and. dlstrlbutlon of raw materials
from the seabed in order (1n ths words of the preamble to ‘the declaration
of prlnclples)_"to foster the healthy dsvelopment of the world economy
and balanced gf&wﬁﬁ of international trade, and to_minimizsﬁhny sdverse
eéohqmic effeéts'éaused by the fluctuation of prices of raw materials®,



A/AC,138/59
page 1C

. 10.  "Sbates shall wromote internationsl cooDGrablon in scientific research
o exclusively for peaceful purposes:

(a) By participation in international prggrammés-and by encouraging co~operation
- in _sclentifie research by personnel of different countries;

(b) Through effective publication of resea}eh;programmes and dissemination of
the resulis of research through international channelss

(e} By cooperation in measures to streggthen_;gsearch capabilities of developing
countries, including the participation of their nationals in research programmes.

No such achivity shall form the legal basis for any clalms with resoect to any
part of the area or its resources.™

Undoubtedly'the future seabed treaty should contain a prov1slon along these lines.
The present formulation of thls prineiple, however, should be amended to prcv1de that
it applies to states parties 0n133 and to delete the reference to peaceful purposes
since prineiple ‘8 slready makes a general prov151on for the reservation of the seabed

for exnlusmvely peaceful purposes.
With regard to part (b) of thig prmncmple, it should be noted that the provision

for the publication”of research programmes and the d;gsem;pation of results reflects
an essential principle incorporated in the Continenﬁal_Shslf'Caneniion congerning
scientific research, namely that there should be access,to_infprmation in return for

access to areas where research is 1o be carried out. If it is true that freedonm

of scientific research must be sacrosanct, then it is only true to the.- extent that

such research contributes to the universal pool of human knowledge, freely avallable

and fully shared by all. For the. results of scientific research to be fulLy shared

by all, however, requires that the. developlng countries should have adequate numbers

of trained personnel to understand and utilize the information acquired. It 1s for

this reasoﬁ'thaﬁ'provision should be made for interhqtional cooperation in measures

to strengthén the scientific capabilities of developing countries so that ﬁhey may

profit from, and ultimately make a greater contribution to, research programmes. A

reasonable interpretation'musﬁ be given, however, to the provision for thé dissemination’

of research results, in order to avoid placing unduly onserous burdens on those sponsgoring

the ressarch concerned. What mabbers is that results genuinely be made availeble,
Provision should alsc be made in the fulure treaty for the regulation of

sclentific research on the same basis as commercial exploitation with regard to anti-

polluticn requlrements, where such research involves the drilling of deep core-holes

into the seabed or other progects w1th a similar potential for pollulion of the marine

enviromment,
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11. "With respect to activities in the area and acting in conformity with the
international regime to be established, States shall take appropriate measures.
for and shall co-operate in the adoption and implementation of international:
rules, standards and procedures for, ‘nter alias

(a) The prevention of pollution and contamination, and other hazards to the
marine environment, including the coastline, and of interference with the
ecological balance of the marine environment; !

(b} The protection and conservation of the natural resources of the area and
the prevention of damage to the flora and fauna of the marine environment.”

_ In implementing this principle the future treaty will have to make more adequate
provigsion for the prevention of pollution arising from seabed resource activities. In
particular, the treaty should establish safety standards, and‘providé for their
effective enforcement, with respect to blow-out prevention and mud circulation systems;
casing practices; testing and plugging programmes; seaworthiness of platforms and other
fapilities; recognition of seabed géologioal hazards in the positioning of production
and storage equipment; anchoring of drilling vessels:; laying of pipelines; and so on.
Authority should also be granted to the international seabed machinery to prohibit the
dumping or deposit of harmful material on the seabed and ocean floor (having dus regard,
however, to the provisions which might be made with regard to ocean dumping in other
treaties to be adopted by the 1973 Law of the Sea Conference).

A point to note here is that the international seabed regime and machinery may
eventually be subject to the same conflict as between conservation interests on the
one hand, and economic interests bn the other, that has already marked debates on
national resource development poliéies at the domesti? level. It is only thrOUgh the
elaboration and acceptance of striﬁgent safety standards from the very cutset that such

a development can be avoided or minimized.
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12, "In their activities in the area, including those relating to its resources,
States shall pay due regard to the rights and legitimate interesis of coastal
States in the region of such activities, as well as of all other States, which
may be affected by such activities. .Consultations shall be maintained with the
coastal Stales concerned with respect to activities relating to the exploration
of the area and the exploitation of its resources with a view to awpiding
infringement of such rights and interests.”

This is obviously an important and controversial principle. Coastal states
occupy a special pesition and have special interests in matters relating to the uses
of the sea. They bear the brunt, for instance, of pollution damage arising from
incidents both within and beybnd their national Jjurisdiction (as'ooastal populations
dependent on home~water fisheries suffer most from the depletion of fisheries resources
by roving factory fleets). The future seabed treaty must recognize these special
rights and interests of coastal states. While the present principle goes some way in
this direction, it does not go far emough. Indeed, the effect of the language used
in the;formulation éf this principle is to put the interests of coastal states in the
region of activities in the infernational seabed area on the same footing as the
interesté of 2ll other states despite the patent differences between them. Accordingly,
the obligation fo consult with the coastal state concerned, at least upon the request
of that state, should apply to any activity that might infringe its rights and interests,
and not only to those activities relating to the exploration of the seabed beyond
naticnal Jurisdiction and the explbitatiqn of its resoﬁrces,‘although of course, the
future treaty can impose an obligation to consult only with res@ect to those activities
governed by the treaty. It is congldered, therefore, that there should be some
mechanism to allow coastal states a degree of special fights within an adjaoént zone
beyond the limits of national jurisdiction at least with regard to the prevention of
poliution ariéing from geabed resource operations. This can be achieved in part
through principle 13{b) which should be incorporated in the present principle in

somewhat different termé.



A/AC,138/59
page 13

13. .”Nothing_herein shall affect:

() The legal status of the waters superjacent o the area or that of the
alr space above those walters; ‘

(b) The rights of coastal BStates with respect o measures 1o prevant,
mitigate or eliminate grave and imminent danger to their coastline. or
related interests from poliution or Threat thereof or Irom other
hazardous. occurrences resulfing from or cauged hy.any act1v1tles An.
the area, Subject to the internaticnal regime to be established. o8

Part (a) of this prlnclple should be expanded.to prov1de that.all activities

- in the marine environment shall be conducted in such a mamner as to avoid unjuetifiable
interference with the exploration and exploitation of the wesources of‘fhe‘aféa, and
conversely that exploration and exploitation of these pgsoﬁrdes-must not result in

any unjustifiable interference with such other activities.

With regard to part (b) of this principle, the negative formulation adopted in
the declaration does not provide adequate recognltlon for the’ rlghts of coastal states
Accordingly, it should be phrased instead in a p051t1ve manner, for instance, neoastal
states may take measures to prevent, mltlgate or ellmlnate grave and imminent danger,
etc,”, and be made part of prln01p1e 12, v
14. “Every State shall have the responsibility to ensure that activities in the area,

inéluding those relating to its resources, whether: undertaken by governmental

agencies, or non~-governmental entities or persons under its jurisdiction, or
acting on its behalf, shall be carried out in conformity with the international
regime to be established, = The same responsibility applies %0 internatiomal

organizations: and their members for activities undertaken by such organizations
or on their behalf.  Damage caused by such activities shall entail liability."

This principle requires elaboration to meke clear and express provision for:

(2) the respomsibility of each contracting perty to enforce.compliance with, and
punishuviolations of, the provisions of the future seabedftreaty;_(b) the responsibility
cof each contracting party for the maintenance of public order. on menned -installations
..and .equipment operated by .that party or under its spongorship; (c):ﬁﬁe liability of
each ceniracting party to pay compensation for damages'ca&éedibyiactivities”carried

out by it or under its sponscrship, whether such damégeS-océurlwithin or beyond
-national jurisdiction, and, quite apart from compensatibthaid-for damages, the further

liability of each party for clean-up measures which may be required.
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Inherent in these provisions is an element of delegation of responsibility or
authority by the future international machinery to the sponsoring state, and this
device may represewt a practlcal and effective manmer of dealing with a variety of
matters involved in the implementation of the sea-bed régime, subject to the agreed
rules and standards to be fixed by the treaty and with provision being made for

required supervision.

15. "The parties to any dispute relating to activities in the area and its resources
shall resolve such dispute by the measures mentioned in Article 33 of the Charter
of the United Nations and such procedures for settling disputes as may be agreed
ppon in the international régime to be established.”

: While the future sea-bed treaty should provide for the resolution of disputes in
accordance with Artiecle 33 of the UN Charter it is essential that further procedures

for the settlement of disputes should be iricluded in the treaty.

International Machinery
Before examining the actual structure of the international machinery to be

established to give effect %o the international régime, it would be helpful to
congider what should be the fundamental attributes of that machinery.

The internafional machinery should be a wholly new institution having juridical
personality and the capacity to contraét, to hold property, and to initiate legal -
proceedings. The question of privileges and immunities for the international

machinery is a dlfflcult one, particularly with respect to immnity from judicial
process., Whatever may be the status of the machinery within the UN family, it is
clear that the nature of‘the tagk it-ie to perform is so radically different from
anything now being undertaken in theKUN systen that this new insgtitution will require
a new approach not tied to traditions and practices intended for wholly different
purposes.. In a sense this machinery may be more like an enterprise than an ordinary
UN agerncy. For this reason, it may be necessary to provide, at least in respect of
certain of its functions, that the international machinery should have the capacity to
be sued, This question-will depend to some extent on the nature of the functions and
powers to be assigned to the machinery; for irstance, if the machinery were to have ' the
capability itself to exploit the resources of the sea~bed or undertake ventures of a
commercial nature,.then it would seem necéssany to make 1% liable to judicial
proceedings in the same way that government vessels on commercial service do not enjoy

the same immunities granted to naval . vessels and ‘goverrment vessels on non-~commercial

service.
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With regard to the ouestlon whether the 1nternatlonal maohlneny should have
the legal oapaolty and the admlnlstratlve and fiscal power aotually $o exploit the
resources of the seabed, it would seen approprlate to go veny slowly regarding this
possibility. On the one hand there is the risk of maklng the prOpOsed machinery too
cumbersome and bulldlng up overhead costs which might never bé warranted by returns,
(in this connection it would be most unrealistic to suggest that investment capital.
for the conduct of any exploration and exploitation activities bjfﬁhe international
machinery should be provided by states parties to the treaty or by”the United Nations
as a whole). Another faotorrto'be taken into account is the very real possibility’
of conflict of 1nterests between the 1nternatlona1 seabed machinery's role as a
regulatory body and lts posslble role as an operatlng body. For instance, difficilt
questions could arise with regard to the possibility of giving preferred treatment
to the international maohlneny in the grantlng of rlghts and in the enforcement of
regulatlons. Moreover, since states of their nomlnees would be thosé most likely to
have the necessa:y offshore expertise, it would seem mogt practical that exploltatlon
be left to ther, on’ the other hand, however, it might be useful to provide the
proﬁosed machineny with the poﬁer to engage in exploitatioﬁ at some future stage,
'partloularlJ if thls were to facilitate full participation by the deve10p1ng
countrles in the exploration and exp101tatlon of seabed resources by means of joint
ventures with +he 1nternatlonal machinery. However, other methods of facilitating
full lnvolvement Yy the developlng countries should also be exolored
W1th regard to the structure of the fubure- 1nternatlonal maohlneny, it eould
approprlately be organlzed somewhat along the follow1ng lines: ' '
(ﬂ) Al&gpslatlve boiy or assemblv whloh would be the supreme organ of the
international maohlnery and would have the nower o approve its budgets,

to elect or app01nt members of its executive body, to deolde on matters
referred to it by ‘that body, and to approve amendments $o the seabed treaty
(subject perhaps to rat1¢1oatlon by states partles) : It would be composed
of all states parties to the treaty. (41though it has been suggested that
agencies other than states might be represented on.sﬁoﬁ a body, some states
af leesf could not'agree to this proposal). " Decisions of the assenbly
would bhe taken on the basis of a two-thirds majority.

(b) Ar exeoﬁtive body or council which would exercise authority deiegated to it

by'the assembly. More speoificallj, it would have the power %o prepare and
_submit budgets to the assembly; to approve recommendations by other

sub31dlany bOdleS of the international machinery concerning regulatlons and
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(e)

operagting rulea for seabed exploration and exploitation activities, and
concerning markeﬁing procedﬁres and possibly the distribution of benefits;
to propose to the assembly amendments to the seabed treaty: and to make
appointments to other subsidiary bodies. With fegard to the membership

of the council, it is considered that traditional formulae used within the
TN for representation on the basis of geographié groupings would hbe
completely inapplicable in determining the composition of fhe executive
body of the international seabed sachinery. In this context the ranges of
natlonal lnterests cut clear acrossg traditional grouvings, and it is the
proper balance of these national interests which must be taken into account
in fixing the membership of the council. In achieving this the essential
eriteria could be the level of state expertise in offshore technology and
regource management, the length of coastline, area of continental shelfl,
landlocked or shelf-locked status, and level of economic development. It

is such criteria which must be adeouately taken into account —- pro or con -~
and to do so probably will require'the creation of two classes of
membership, the first being composed of states parties designated by the
agsembly, and the seoond of states parties elected by the assembly. Various
prermutations and éombinétions would offer themselves inldetermining which

of the criteria Jjust described should be used as a basis for the designation

or election of members of the council and the relative proportion to be

maintained between'the two classes of membership. It need only be added
that the council should be a small body and should probably not exceed

a maximum of 30 states. Decisiong of the council should be made on the
basis of a two-thirds majority vote. Very difficﬁlt'QueStioﬁs arise
concerning proposals for welghted -»ting or double majorities. It would

he dincongruous, and incompatible with the fundamental principle of the UN
of the soversign equality of states, in an international regime intended to
benefit humanity as a whole, to give a virtual right of veto to any
particular state or groupn of states.

A recording or advisory body or secretariat headed by a secretary-general

who would be appeinted by the council and in turn would appoint his own
gtaff in accordance with guidelenes fixed hy the council. The
secretary-general would report to the assembly ahd the éouﬁEiI on the work
of the 1nternatlonal seabed 1 1ach1neny a8 a whole, and would collect data

on se@bed research and teclnology and publlsh and dlssemlnate information

on the seabed and its rescurces w1th a viev to furtherlng the objectives
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of the 1nternat10nai reglme. Other functlons might be aSSLgned ‘to him by
h;the assembly or coun01l, 1nclud1ng the hlrlng of expert staffs for the
Joperatlng comm1981on. The most 1mportant provision to be made wmth regard

'to hlS offlce would be to ensure respect for 1ts 1nternatlonal character and

freedom from influence from states parties. Other approaches to this
particular functlon of the machinery offer themselves, along the'lines of
the IAEA precedent. These approaches, of course, also merit congideration.

An administrative orrregﬁlatory body which might be known as fthe resource

management commission.' This would consist of a small board of experte

app01nted by the council (and reporting to it) plus the necessary staff to

perform the following funcﬁlonso ‘

(1) 1o 1ssue non—exclu31ve licences for eyploratlon and exc1u31ve
vermits for exploitation of sea—bed resources, and approve or

dlsapprove such programmes as deep drilling and dredglng,_

;(ii) to supervise and inspect sea-bed resource operatlons and enforce

agreed rules and regulations, lncludlng work requlremente and

the submlsslon of reports

(iii) ‘to issue stop—work orders in the event of viclations of such

rules, regulations and safety standards, and to initiate
proceedings before the tribunal proposed Lo be established
under the international régime; _

(iv) ¥0 exercise control over the method and volume of production
in order to prevent waste of rescurces; .

(v) to collect fees and royalties; and

(vi)' +to recommend amendments to the regulations, operating rules
and safety standards establiched by the treaty.

Further administrative and regulatory bodies as reguired. Consideration

ghould be given, for instance, to the desirability of establishing s
commission to-deal with the marketing and distribution of raw materials,

and perhaps yet another to review the precise demarcation of boundaries.

The guestion alec arises as to whether the international'machinery could
have the potential to embrace regicnal ingtitutions if and when these might:

be considered necessary. Regional institutions within the framework of

the overall machinery, prov1ded that their constitutions: and worklng rules
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were compatible'wifh the regime as a whole, could pogsibly be an effective
means of enabling the developing countries to work %ogether in their mutual
interests, to offset the disadvantages of gaps in technology. Accordingly
this possibility should at least be left open in the drafting of the treaty.
Tndeed,- there may be advantages in providing the international machinery
with some capacity for organic development in order to avoid making it more
complex than nécessany at the outset while still allowing it some

possibility to expand in response to proven practical needs,

(f) A tribunal, composed of a small body of legal {and perhaps technical)
experts, representing the various legal systems of the world, elscted by
the council or assembly, to settle disputes arising out of the ﬁreaty between
contracting parties or beteen contracting parfies and the international
machinery, Provision should zlso be made, however, for the settlement of

: disputes by negotiation, ceonciligtion or arbitration in keeping with

Article 33 of the UN Chartsr. The itribunal should be empowered to seek
advisory opinions from the International Court of Justice in accordance with
the UN Cherter. Consideration could also be given %o allowing appeals from
the tribunzl to the Internaticnal Court of Justice on éuestions of
international law, and nrovision should be made.in any event for giving

effect to the decisions of the tribunal.

Transitional Arrangements
The following section of this working paver outlines briefly those elements of the

international machinery that might be required to provide a transitionalfauthority for
the exploration and exploitation. of minersl resources in the minimum non-contentious
arez of the seabed beyond national jurisdiction, in keeping with the three-part proposal
advanced by.the Canadian Delegation at the Mairch 1971 session of the Preparatory
Cormittee for the Third Law of the Sea Conference. That proposal involves: (a) the
immediate determination of the minimum non-contentious area of the seabed beyond the
iimits of nationel jurisdiction, by hafiné_evezy coastal staté define and make known,
as of a fixed and early date, the extentfof its continental shélf claims ox, ’
alternatively; fﬁe maxioum Limits beyond théh it will never.claim, without prejudging
any final decigion on the gquestion of_Seaied limits; (b) the simultaneous establishment
of a transitional skeletal machinery %o govérn the exploration and exploitation of the
mineral resources of the minimun non-contenticus ares so determined; and (c) the

simultanecus creation of an "international development Ffund" to be derived from voluntary
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contributions by coastal stabes from sesbed rTesource revenuwes accruing from areas

within their national jurisdiction.” The ereation of such a transitional authority or

machinery would provide the neeessary regulation and control over the resource
activities that are likely to be underteken in this area in the near future. It would
also encourage the development-of séabed operatiohs, in keeping with cne of -the most
widely recognized cbjectives of the international regime to be established, by
providing a climate’that'would allow business enterprises to commit themselves %o
exploraiion schemesg '

Techniological developments will not await the outcome of the 1973 Law of the Sea
Conference, While the present legel vacuun bas the disadvantage of frustrating the
development of seabed oneratlons, still greater dlsadvantages may be involved if, as
may well be the case, enterprlses and their investors become impatient and even decide
to proceed without awaitihg for the 1éw fo catch up with technology,"if action is not
taken to provide an immediate, albeit transiﬁibnal, administrative and regulatory '
gystem for the orderly and safe development of seabed reéourceg;ﬁ%heré ey ensue a
free—for~a11 among the giant cornorations of the maJor 1ndustr1allzed pCWers, with the
inherent danger that resources will be wasted, the enVLronmeni will suffer degradatlon,
and traditional world markets may be disrupted by an unprogrammed distribution of raw
naterials. - , ' o

While it is impossible to develop a full—fledgea'international éeabed fegime and.
machinery until an approp}iafe treaty has come into force, there is nothing to prevent
the early, indeed,. almost immediate, establishment of a transitional machinery which
would incorporéte in skeletal form the immediately'éssential elements of the final
machinery to be created by the future seabed treaty. ' -

.The critical units of machinery reguired to meet the present situatioﬁ,woﬁld be
as follows: . ' ‘ ' |

(a) an nd hoc executive council to be appoiﬁ%éd by the UN Genersl Azsembly, and

(b) a transitionsl resource managerent commisSion to serve as a temporary boiy,

with its head and other members ap901nted by the ad-hoc executive council on
the basis of their compeience’ and eypertlse in the field of offshore resource
management, This machinery would oaerate on the hasis of the 197C declaratlon
of seabed pr1n01ples whlch would thus serve as a sort of prov1510nal statute.

The functions of the tran81tlonal resource management commission mlght be deflnéd as

follpws o —— e
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(a)

(b)

(c)

(a)

(e)

(£)

(g)

()

(1)

to register and record on appropriate charts the continental she}f -
claims of coastal States, without prejudging the nltimate decision

on the limits of the sea-~bed beyond‘natiqnal‘jurisdiction;

to maintain a registry of offshore exploratibn and expleitation
activities authorized by coastal 3tates within the arcas claimed

by them ag within their national jurisdiction;-

to issue non-exclusive licences for exploration in the non-
contentious international sea~bed area as approved by the ad-hoc
executive council;

to grant exclusive exploitation permits to states or their nationals
on a firét-come—first—served basis, with these permits entailing an
obligation to carry out evaluation work on an escalaiing basis
culminating in full-scale production within a specified time limit;
to collect fees and rentals at the pre-production stage for the
purpose of covering administrative costs;

to approve or disapprove applications for permits for deep drilling
or sea-bed mining operations on the basis of compliance with
prescribed anti-pollution measures, taking into gccount, inter alias,
the sea~worthiness of vessels to be employed and sea-bed
installations to be-.erected, in relation to the natural meteorological
and geological hazards to be gnticipated in the permit ares;

to ensure that all operators comply with rules and regulations
approved by the council, either by carrying out required inspecﬁipns
or, as would more often be the case, by delegating such authority

to officials of sponsoring States; _ '

to collect royalties, on an ad valorem basis, on oil, gas or metals
recovered from ihe non-contentious area of the sea-bed, but not at
such a rate as to preclude economic operations; |

to monitor the marketing of raw materials recé¥éred so as to identify
or predict any. tendency towards deterioration of prices caused by the
production of minerals from the non-contentious intérnatiopal sea-bed
area, thus permitting adjustments to be ﬁade, if necegsary, in the
scale of operations or issuance of new exploitation permits 1if -and

when production were to exceed demand by a.significant amount ;
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(i) to collect voluntary contributions from coastal States based on a
fixed percentage of the revenues derived from the exploitation of
sea~bed mineral resources within the limits of national Jurisdiction
c¢laimed by them, perhaps heyond the outer limit of fheir internal
waters or mome other approvriate cuteoff poiht. )

This transitional machinery would provide an invaluable fund of experience for
the full-fledged international machinery to be established by the treaty, and indeed -
it could be transformed into that permanent machiﬁery uponn entry into force of the
treaty. During the transitiocnal period, disputes arising out of the operations of the
transitional machinery could be referred to the International Court of Justice for
adjudication, in the event that they could not be resolved by negotiation, conciliation

or arbitration.:
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