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Introduction 

This working paper is submitted by the Delegation of Canada for discussion 

purposes and does not nepessarily reflect the final definitive views of the 

Canadian Government. 

In the view of the Delegation of Canada, the Declaration of Principles on the Sea- 
• 

bed and the Ocean F loor ,  and the Subsoil  Thereof~ Beyond the  L£mits of Na t iona l  

Jurisdiction~ which wa~ adopted by the United Nations General Assembly at the end. of 

last year (resolution 274~ (XXV) of 17 December 1970), represents th~ nucleus, the 

foundation,  .and. framework o f . a  d r a f t  s.ea-b~d t r e a t y  .on which Bhe i n t e r n a t i o n a l  
• • . . .  . • . . . . . . . . .  

community has established a consensus. Accordingly~ the purpose of this uarking paper 

i s  to  examine the mariner in  which the Dec la ra t ion  of P r i n c i p l e s  might be  r e f l e c t e d  in  

the future sea-bed treaty. 

1. "The sea-bed e~d ocean floor, and the subs_oil thereof, beyond .the limits_ of 
~t~:ona! . iur~.s-di~o~ -(h-e-~.e in~fT{ier- referred tO as ~the are a) ~ ~as well asll t h e  
resource s of the ares.~ are the common her.irate - o f  2ma~ ~nkind." 

This of course is the most fundamental principle to be embodied in the future 

treaty either verbatim or in other words to the same effect. It is the principle from 

which all others flow and ~hich determines the objectives and functions of the 

international sea-bed r@gime and machinery. Tl~s does not imply, however~ that the 
.. 

• :. • 

United Nations should be given sovereignty over the area and its resources, anYmore 

than it has been given sovereignty over celestial bodies. Such a disposition, it is 

considered~ would be not only uunec@ssary but could also involve grave dangers of 

c o n f l i c t  between the United Nations and i t s  member s t a t e s .  ~ a t  does f low from t h i s  
• . 

principle is recognition of the clear need to have institutional arrangements for the 

protection~ management an~ exploitation of the common heritage - arrangements ~hich 

w i l l  provide: not only f o r  the equi tab le  d i s t r i b u t i o n  of bene f i t s  bU~--alS-o-for .... ~-quitable 
. . .  . .  ; 

participation in the exploitation and management of the common heritage~ 

? l "  ~~70929  
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The concept of the common heritage~ however~ sho~d not D~ interpreted to mean 

tl~.t~ because of the unique l e g a l  s t a t u s  of the ares.~ the f u t u r e  sea-bed ..treaty: as  such 

cm~ au~omaticai!y be .made universally bind.ing - even upon states w!tigh ~ay i not adhere 

to that treaty, This note of caution is particularly relevant in view of..it{~e '::fa~-g.-tb]a.t 

"bhe .t:reaty will affect national offshore boundaries° At the same time~ however~ the 

t r e a t y  must act~.eve i f  not  u n i v e r s a l  acceptance then something very  close to i t~  f o r  
• . . . . . .  . . 

otherwise the concept Of the common heritage could be frus.trated:ieither bx.the majority- 
. . . .  

• - . . . . . . . . .  . .-. 

of states wit?~n the treaty framework or by the minority of stat.es outside it. It-. is 
Z 

p o s s i b l e  of course t h a t  such. fundamental  elements of the treat:F as the concept of  the 
• . . . .  

. . . . . .  . . . 

common heritage may come-be be :or.ig~:ee~ may already be:regSrded: as principles of 

customary international law binding upon states independently Of any conventional 

provision.. 
• 

It should be noted, that difficulties could arise from the affirnmtion that the 
.. 

international sea-bed area itself~ and not only its resources~ is the common heritage 
• . 

of mankind. This could be taken to.imply that all. uses of and activities on the 
• ... . 

sea-bed beyond n a t i o n a l  jurisdic.t ion~, and not  only those..act'. '.zyities d i r e c t l y  r e l a t e d  
• . 

• . l  " " . .  " ~  ' ~  - r  . . . . to resource ex_.~lorabion and exploita%ion~ should neCessa~ml~ be regulated by the 

i n t e r n a t i o n a l  r6gime and nmc~h.inery to be e s t a b l i s h e d .  

2. "The area shall not. be subj_ec~:~tq~a~Drgpr!ation bv a~~m%ans by States .or 
persons~ natur.al or~uridical~ ..and no. State.s~ha!i"c!aimor Oxeroise soverei~_~ 
or sover@~:r!.~hts- over/any .:par_t_~'thereof, ". - .. 

This principle too could be incorporated.verbatim into the treaty° It should be 

noted~ however~ %hab its provisions are stated in absolute terms~ .unqualified.by .the. 

expression "]i states parties", In .other worded, this element also would have to be :: 
• - . 

consideredb{nding bo~."as a treaty disposition and.,as a. principle of Customary.. 
... - . . . .  -. . . .. . 

international law, The need for such a dual yalidity.iS ob~-ious and underlines again 
. .  • . :./ . , .  . . . .  . '... : 

.the importance Of-. achieving virtually ,~ziversa!. acceptance of %he treaty, In further 
. ./:. . .- ....~'.-:. . 

elaborating thisprincipleit would be appropriate to provide in the future treat.Y 
.... 

: . . 

t t m t " s t a t e s  .( s t a t e s .  p .ar t ies  i n  t l~s  i n s t a n c e ) s h a l l  not  recognize  at tempted 
• : 

appropriations .or claims-or exercises, of sovereignty or soverei~, rights. Bearing in 
"- . . -..:... - . . . 

mind international experience wi..th various uses of the high.seas, .as weii:as p6t'en~ial 
~. ... • ..- ,.:.. . . . .  . .-.. :-. ". 

uses of celestial bodies;~ ..it. would :also be advisable to give a clearer indication in 
, . . .. 

.. . . 

the..treaty as to what might constitute a form. Of appropriation falling short of a ciaim 
. 

• " ~ - .- . 

or exercise of sov.ereignty: or sovereign rights (a question which is closely related ~oth 

to the scope of activities t.0 b:e governed by the r~gime and to the reservation of %he 

s:ea~bed f o r  9xclusi~[ely :pg_@c:gf~ purposes ) .  T o  th i s  end '"appropriat ion" mi~'ght be 
. . . . . .  : . . .  . . . .  : 

defined to mean any exclusive Use or demial of the right of access not rovided for in 
,. 

the  t rea ty~  
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3o ~'No State .o~rsg~ natural ~ ~  shall cl~-s~~exercise o~~~~~i~e~.~~bt~s 

~ b e  established and the ~es.of thi's.Declaration," . .ii " : ' 
. . .- . .. 

• . 

T~s principle, would require only minor redrafting for incorporation in the fu.t-ur.e 

treaty. Thus the treaty might state that no. rights to t h e  area and its resources .. 
, .  

"incompatible with this treaty" shall be acquired , or that no such rights shall be 

acqui'red ' "except as provided in this treaty':. Again the universal applicability of thi~ 
. . ,. :~-.... .~ 

proTlsion must be noted, although it may Be somelwhat less pronounced in the formulation 

"incompatible with t~his treaty". The essential objective of this provision would be to 
.i • 

reserv e to the international machin:er~j, the exclusive right to license the activities 

governed by th e treaty. It should not, however, be so ,worded or interpreted as to 

provide that licenses may not acquire property rights in or ownership of the resources 
'.. .. , : . . . : ' . 

, 

extracted by them from the seabed and ocean floor in accordance with the terms of the 

treaty. 

4. "~A~ activities re~ardin~ the___exo!oratio~n and e~ loitation of the resources of 
the :area ~d other related activities shall be ogQKe.rned by the i~ernational ~ 
re_2~me to be e s t a b ~ s h e d . ' '  . . . . . .  ~ .... -- ~ . . . . . . .  " ~  - -  - ~ -  . . . . . . . .  " ~ ~ : 

Tr,ans!ating this priT~Ciple into treaty terms raises a basic di'fficulty because 

the present Wording do~s not make clear whether :the international regime is to govern 
~'k~ l ' ' 

explo!tatiQn 9f mineral resoumces only or living seabed resources as well, and also 

bec~se it does~ not define the "other r~lated actiViiies" tO be'governed by the 

international regime. #Wit~regard' to the ~first hmbiguity, that is Whether the 

in~ternational i~egim.e "should-apply to mfneral resources only or to living Seabed 

resources as w e~, itL should first of all b o noted that both the living and mineral 

resources of: the :seabed fall within the exclusive sovereign rights of the coastal state 

under the 1958 Cont inenta l  Shelf  Convention. Moreover, according to sone e x p e r t s ,  
• . , 

significant living seabed resources are not found beyond depths of approximately 

• 1800 metres ,  which in  most  cases would place them well  wi th in  the outer  l i m i t s  of the 

continental margin. Accordingly, the ultimate decision on the limits of the 

international seabed area will have a direct bearing on the possible extension of the 

international regime to living seabed resources. #mother complicating factor rslates 

to the suggestion advanced in some quarters to the effect that the fisheries 

j u r i s d i c t i o n  of coa s t a l  s t a t e s  (over both . f r e e - s ~ n g  and sedentary  species)  might;.  
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depending upon the ultimate decision, on .the I/sits oC .... the i~ternational seabed area, be 
. . . . . . . . . . . . . . . .  "'. . . . . .  : .......... • .. . . . . . . .  " . . . . . . . .  :.,'?... " ..,~.... :." . . . . . . . . . .  ",: ......... ~ . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. 

extend e.dl. to comprise some:.part.of-tha.t are a:--(including!ithe su~rjacentwaters). The 
• . • ., . 

conclusion ~hich c~ ~ogg: ~p~bpria~gl): be : drawn from these various fac.tors isthat it 

~ld be both premature and unnecessary at this stage to commit ourselves one way or 
.. 

another on the possible applicability of the international seabed regime t.o !!'ring 
.. 

! . 

seabed resources and that this possibility should .be left open. for the time being~ • 

with regard to the second ambiguity in the present formulation of this principle.," 

• concerning, the definition., of "other related activities". , it .is considered, that it would., be 
.. 

Unrealistic to attempt to have the future regime govern all uses of and activities on- • 
• . . . . .  : 

the"seabed beyond national jurisdiction. The primary purpose of the international regime 

should be to  promote the  exp lo ra t i on ,  and e x p l o i t a t i o n  of  the  r e sou rce s  of the  
: . .  

international Seabed area for the benefit of hum~.~nity and the developing countries in 

p a r t i c u l a r °  For t h i s  purpose  i t  w i l l  be n e c e s s a r y  f o r  the  regime to have c e r t a i n  

connected regulatOry powers which would ensure that other activities .would not undul~ 
... 

... 

interfere2:~th " th~-devel6pment of seab~.d resource!s);~..iand which woul~:~i:.gua~d.-.against 
.'.:'.~ .. ,-,[... :. . .~.,.,'. • ...... . ............. • . , . . . . . . . . .  ..... • . . . 

p o l l u t i o n  of  the  sea a r i s i n g  from seabed a c t i v i t i e s .  In "pr inCiple ,  %hei,.e. should  be no 

bar to giving the regime certain powers with regard to the laying Of pipelines, for 
.. 

.. 

instance, since this is an activity directly related to the exploitation, of Seabed 

resources. It will be desirable, however, to define ~h.es'e co'coted regulatory powers 

,~'±th the greatest possible precision, and to confine the scope of the regime to those 

f u n c t i o n s  n e c e s s a W  to ensure  an o r d e r l y ,  e f f i c i e n t  and e q u i t a b l e  system o f  e x p l o r a t i o n  
• . : ~- ... - . 

and exploitation Of seabed resources. Caution is required in defining the scope of the 
.. 

• . .. 

:cegime not. only because of the complex and far reaching.problems involved. in attempting 

to regulate .all Uses and activities, but also because Of the danger that the 

establishment of a regime for resource exploration and exploitation might otherwise be 

indefinitely delayed. 
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h £ p r  o e a c e _ ~  ~~os. .e]s  by a l l  .State_s~ 5, " "The"  ~r:~a '~ .... i s::~~:!! b ~ . ~  ooen t o  u s e  i e x c l u s i v e l y  

i n t e r ~ . m t i o n a l  regime .-.to t b e  e s t a b l i s h e d . "  

The question of peaceful uses is dealt with in connexion with principle. 8 

• which makes substantive provision for this question, With regard to the other 

aspects of .the present principle, it should first be noted that the phrase "in- 

accordance with the international regime" .again raises, the question whether the 

regime will govern all seabeduses and activities. The essential provi'sion to be 

made in the treaty on the basis of this principle, however, relates to equal access 

to and equal use of the seabed by all states. This, of course,, raises the problem 

of:equality of access by landlocked states .which has been .so carefully reviewed in 

" the .. report of the Secretary-General A/AC.138/37 of June ll,. 1971.. Access to the 

seabed beyond national jurisdiction by landlocked states could conceivably, involve. 

not only problems of tramait through the land territory and internal waters and 

territorialsea of. neighbo.uring states but also problem s of-sUp.plementary. L shore- 

based facilities .(for storage or processing purposes~--for example-). and marketing in 

the te~itoryof suchneighbouring states, andperhaps...even.~n.the territory of. 

non-nelghbouring states in the. vicinity of the area being .exploited by the landlocked 

state in question.. As indicated in the secretary-General' s report~ problems of 

transit may. largely be resolved under existing multilateral and bilateral treaties 

and by further arrangements of this kind. Existing treaties provide less guidance 

on the more difficult question of supplementary shore-based facilities and 

marketing arrangements, but here again the"answer may lie in regional and sub- 

regional arrangements as suggested in the Secretary-Generalts report.. These same 

problems, it should be noted, could arise if the international machi'nery itself 

were to ~ Conduct seabed operations or arrange for them to be carried.out by.. " 

contractors, although in that event they would involve relations between the 

international machinery and the coastal state in the vicinity of its operations, 

rather than relations between a landlocked, state and the coastal State. 
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°. 

" "St t s shal] t i th ea i dan ~h tl a~lJ abl ~r~les and O o a e ~. ac .n ear n accor ce wi ).e .c e 
~ ~ ~ _ ~  ~ . ~  . . --- - ~ . .  ~ ~  . . ~ _ ~ - ~ _ ~ . ~  ~ ~ . ~ . ~ . ~ . ~  . ~ - ~ _ - ~ . . ~  

ru],es of in-~=_ r ernatio~l l a w - - t h e  Ch__ arter o~ f th_e Un~tedj~tiojf,,s ..... ag_~.d ~ 
the Declaration on Princi les of International Law conc~ Friendl Relations ........... ~===___ == ~ e  __ ~ . . . .  ~ ...... .___ v ..... - -- ~ _ = ~  ~ ..... 

~a~d .d..~ope.raiien.~-~bn~~..t.sS! .in a.~O.ordanc..e .w.i.....th the., C..har.{.t.e~ 0f -%he 2U..n-i.ted. 
Na.~~ons • a~ ~e~ .h~,~ $he.;~e~z,.al., A. ssem~.o~ • 2o4..-Octab.~r,.. ~ ,  ~n..-the:: zn ~.er.es ~ s 
o~ maint~ international peace add s e . c % . . . , ~ . ~ ~ a t i o n a ~ .  .... _ _: 
c o ~ e r ~ o n  .a/~.d. m u t u a l . . . . u n d e r s t ~ . "  " 

ThiS principle couZdbe indlu~ed verbatim in the future t-~eaty, However,. as 

recognized in.t'~he. preamble to the declar..~tion, the phrase ""in accordance with ~ 

applicable .:prineipl.@s. and rules of inte~national law" . should not be. interpre.ted %..o 

mean tha.t, the. .future Seabed treaty, shouldin some way be .based on the":reg~e:of .t~e 

high. °seas. ~throug~, a • so~t -of reverse .application of ~he theory of " Creeping 

jurisdic~ion"!. T~e.tre.aty must., on the.contrary,~ '.he.based on the en.tirely, new concept 

of the. common-he~ifa~e of mankind, while taking into,~ccoun~~ t:N:e ~.~ece,s-sarily..iS"ntimate 

relatid.nship between JkC%ivities on the seabed and ~hose..in the superj~oent ;wa~ers..- In 

other.:words".the.treaty s~ould provide for a s0rt/of "peicefulco"existenc°e":"~et:Qeen . 

surface ac%iv.ities, a, nd.i~bottom activities, 

7, .!'T.ke. exp2o~a.tio~".~.of %he are_a_~and the exploitation of..its reso.urceS.,s~.ll.be 
carried out for-:ithe..benefit of msmk. ind as a whole, i~.0f-:tl~.. :, 

2ar.ticul~..i}~consider, ation -~ the-interest.s i~d needs !of the. d~velop~.ng ,co~t~i@s;".. " " 

%(h.i.le this /-.principle 'might be included v.e,rbatim, it will of C.0..urSe re.qulre. 

further, el~or~tion~: (whichis -provided in part .by principle 9 in its~re.fe2ences...t0 

the '!:equi.tab!eo sharing of .b.enefit~s"), Provision..will have to be mad eo.for p~yments-.to 

the inte.rns, tio, n~l ma.chinery at' levels.:designed .to en..sure that-.they, qont.r.~bute 

si~z~.ificant.ly..:.to...theecon.omic advancement of the developing coun.tries_. .wi..thou.t. at" the. 

same time ~blo.eking ..the-.ve~ high flow of investment required forthe:.deve!opment Qf: 

seabed, reso-urces~ ..-P~ovisidn should also be made for the use of s...eabedrevenue.s.t0.. 

cover ~6..h.e e~er.%.ting.expenses of .the: intern&tio.n~l machinery9 to .prO.v. ide for the. 

protection of ..the marine...environment ~ .to advance the growth of knowledge . Of-the seabed 

beyond nat±onal jurisdictio.n~ and.}to, provide technical assistance to-..states for these 

purp(.)ses,.. 

Even m°refUn:damentalquesti°ns arise as..ibo. , whether the.part!.0ular 

consideration of the needs and interests of the developing countries should entitle 

them to some form of preference not' only in the distribution of revenues but also in 
/ 

the allocation of licenses alad in marketing arrangements. On this latter point, 

while it is of primary importance-that the regime should facilitate to the maximum 

possible extent the participation of developing states in seabed exploration stud 

exploitation activities, nevertheless tie particular emphasis on the interests and 

needs of developing countries should, relate to the distribution of revenues° It must 
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also be .Ldie.cided.-..wh~.:h:e~_ ,theL,.distrihuti.on: .of.. revenues....shoul d be.. made. via .,app.~.Qpr.i.&.t e 

±nt ern~~&lli~~~~V'~i~pmen{ ~'. agen~ i e s "d.r .dir~ c tly :"to" ~he indivi dual ~ dCv e l0plin~ ~' c0~.t'rie s 
,.,. " . . . .  "' • . . . . . . . . . . . . . . . . .  • • - " " . • • ., . . . . . . . . . . . . . . . . . .  .~i ...... ~ ......... :._... . . . . . .  : 

themselves.~.-,,.:,in ..the....la.tte-r. .... .e~ent..there.. is .the .further. q~estion, ,of.i..,.t,.he- criteri.a '.U.PQn, . 
• . .. . . . .  .. . . . . . 

which the &is~rib~t.i.o.n .'8h.o~Id"Nebas:edo Here there i s  a very  r e l e ~ t " p . r e c e d e n t  ,i.n 
" " ' " " , . . . . . . . . . . . .  . . . . . . .  . . , ; , . , . L . : , . ; , . ' . . . . . . , .  . . . .  " ; . . . i  . . . .  

the arraz~e~n~,s, made .-~i~.thin.,.ii:~:,.he.,.,.spg....c,ia.1..~±ze..d ,agencies..of. ~ohe, ..t~.......~i, th~.e.ga~r. ,d...t,.o....,~-~e..~.. 
• . :.-~ • . . . , . '  

sca le ,  of"~6~$2ibu~ionS ' and th~;~-~"}:o~a~ ion-. of.. t e cbmicat 'as s,'.T:sta~Ce; .... • 
. :  . . . .  . .  . . .  ~ . . . .  . .  . ,~  . :  • . . . . . '  • ~ . . . . . . . . .  - .  ; ,  . . 

Finally, the treaty might provide for contributions t o  be made tO.~h e • 

internati6nal machinery :by., coastal states .from. revenues accruing from seabed .resource 

exploitat~on.w~t-"~in- the:area under,their national jurisdiction .... This'possibility " . " 

would un. d0U~edly be:tied to some extent to the ultimate decisionon the limits, of the .... 

international seabed area. 

8. "".The"_ a~ea shall, be reserved ex~l.Usively for_peacef.ul p~.poses._.,_~ _ _ .without pr_ ej_udice 
.t._o,z;any m.eas.ure..s, which have been or may be ,aA~,eed upon , _in __the context of. 
~ e"~n~~0n.~l-~"ne~ot:i_~t ion"~ ";~a~rt~ken in '[the f i e l d  o f  d i  sarmamen~ land ~wh$ch mag 
b e _appiicabie ..t 6 ..~ ...b:roader a,r:ea# ],. One:or more i.nternat ional agreement s shall~:be ' " 
conciuded,~s so0n aspossible in order to .impl..ement_ eff_e_ot!ve!y th, is~:princi~l~e • 
and to constitute a step towards the eXclusion 0f the SeaBed, the .oceanflo0r and 

- . ~ .  _ .  ~ : . ; ,  . . .  - . :  _ ~ - _ . . - - -  ~ : _ - .  _ ,  _ , _ , ~ ,  , -  , . _ ~ , ~ _  . . . . . . . .  ~ ~ .  ~ -  : _ _ ~  ~ _ ~  = ~ .  : . . ~  __ _ . . . . .  _ . . . .  ~ - . ~  __  

the"-subsoi~ thereo£ from the.arms race.," • ' , ....... 
= - -  : ~  . . . . . . . . .  , . ,  , - ~_  - . . 

: Th-±,@ prihc:ip1-:db0uld be includ:ed virtually: Verbatim in the future .seabed 

treaty, with 'apprSPr~i~:e'-modifications.reflecting ~he. endor~ement by the General 

Assembly of the treaty prohibiting the emplacement of nuclear .weapons and weapons of 

mass de.~truction~on.the seabed: and ocean floor "".:A"difficult .question that arises, here 

is whether .the:ihternational ~eabe8 machlneryshould~.be . granted at least the same 

powers of-Verification b.f..~suSpeot: ac"tivities as are granted to states par.tie,s., und'er 

the seabed arms contrb-I treaty. 

The inclusion of roach a provision, on preliminary consideration,:-would 

appear.:!~gpP'.~opriate.'a~ des irab-le. 'It. iS doubtful, however,: that ~he same can be .said 

for sugg&~-{:~:~ '. t~at' the--f~ture seabed resource treaty should--attempt-to"."ensur~tha~ . 

seabed resources be used for peaceful purposes- only, not because this: objective is 

undesirable but because it would be unrealistic and unenforceable except in the 

context of a world order which would guarantee that all resources from whatever 

source were devoted to peaceful purposes. 

While further seabed arms control measures are essentially beyond the scope 

of the forthcoming law of the sea conference, such further measures will be crucial to 

avoiding the possibility of conflict not. only between individual states but also 

between states and the projected international machinery. They will also be 

cru0ial~-f-rom-the-point-~-of view of assuring non-nuclear-coas-ta-l-s-tates that military 

activities on the seabed will not .threaten their security and that even permissible 

defensive activities on the continental shelf are limited to the coastal state 

concerned. 
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9o "On the has is of the ~ l e s  of this Declara$ion, ~ internati ~ 
a ~ ~  tothe area aqd~its ~es0~ces_~d inc!ud;i~riate internationa! 
maohine..ry tO,] give_ ef fect  .to its. provisions ._sh.a!l b;e~ establi.s-.hed-~b~ _an 
internationa3~ treaty of a universal eharac%e~ ggnerall.v~~eed-u~°n" The . 
regime shall, inter alia,~ provide for the orderly_ ~ safe development and 
rational managementof the area and its resources andf0r expand~ 
oPPortunities~ in the use there0f and~ ensure: the. e qui~ab!e~shari~ by States 
in the benefit s ~erivgd_therefr0m tak'!n into articular oonsideration the 
interests and needs of the developing countries~ whether land-locked or 
coastal." 

The first sentence of this principle is, of course, in the nature of a 

directive which is in the process of being carried out. The second sentence, however, 
.. 

could be included virtually verbatim in the treaty establishingthe regime whose 

essential objectives it so aptly summarizes. 

The singlemost important- factor in achieving these essential objectives of 
.. • ,.v.,. 

the in te rna t iona l  regim e w i l l  be t l /e creation:-of a .8/e.abed± r esq~ce ~ _£emenz;s~rstem 

which w i l l  provide fo r  -the encouragement and maintenance o f  investment, on a 
. .  

continuingand Orderly basisi without Whlchthere will be no-benefits accrming for 
. . . . . . . . . . . . . . . . . .  

h~ity as a whole and the developing countries in particular. This would involve: 

(a) the establishment of an impartial~ enlightened and sZreamlined regulatory 

and administrative climate for seabed resource development, devoid of 

unnecessary red tape 

(b) striking a balance between maximum benefits for the international community 

on the one hand and adequate returns for entrepreneurs on the other, in 

particular by keeping pre-exploitation costs at a reasonable level and 

instead taking major benefits pr;.marily in the form of rentals and 

royalties on production; 

(c) setting and implementing terms and conditions for the granting of rights 

to explore and exploit seabed resources which will involve the m/mimum 

risk of political or other discrimination~ 
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(d) provi~ng security of title Or tenure ~for~exploitati6n~ while: at the same 

ti~e:...r.~qui'ri.ng that.:...,~e.source development . .programmes. ' be actively, and 

progressi, ely pursu@d-"upon .penalt. of. forfeit., of r'igkts; 
• . 

(e) devising various..%~es!!:~iOf .-termi:nable Of-fsh~re..~.'.cenab.s aud.)pe...rmi.ts~ ito 
. . ' - .  . " L 

cover different:.miner:..~s and different stages of developm~'flt; 
• .- . , . 

(f) Contro:iling '~d":sup.:.i~ry.ising Seabed.rei~]6urce activitiesto ensure--~.af--ety 
,. 

Of hum./..an.life and the protectio n of the marine .environment; 

!g) regulating the production of.seabed resources .to.maximize physical and 
• : 

• . . . 

economic conservation, in particular through the: :'~:" : "' promotion of uni t iza t ion 
of operations and the prevention" 6f.;over~prOductioh' % over'drilling and 

the dissipation of reservoir pressures; 
• ? - "  : . : r  " " : " "  

(h) promoting scientific res~e&rchwith respect to the seabed and marine 

env~Ironment 3 under appr~pri:ate " i ;':~ .cdii~tions; 
(i) ~nimizing possible c;nflicts between seabe~ r~s6~ce~i • activities" andother 

• , . . . .  " . . . .  . • . . , ,  . .  , r C . '  . • - 

uses of the seabed a~d marine environment; &S well as bonflicts between 

resour-ce" &ctivitie's"::in the international., seabed~~area and:it~d!.~nterests • Of 
• . "  F . ~ i ~ . ' . . . .  , . -  : . . , : . .  . " . . . .  . . 

coast~:.sta{es in"the region of these act_{Vities; 
. : . :  • .. , - " / : . .  | ' . .  : - .. . : .  .. 

(J) min.i-~iing '~d providing the means for 'settl.ing disputes ..~onde~ng ~he ~ 

in~erpre~'ation aria application of the treaty; . "  .. 
(k) providi.'figfbrcompensation for damages resulting fro~"sekbedresource 

:. o. 

activL%ie s; 
(i) reg~ating the:.produCtion, 'marketing and. distribution- Of raw materials 

from ~he seabed'in Orde2 (.i~.!.t~~w6rds::of the preamble to the::ideclaration 
of principles). "t6~"foster the " he~:hy::!deveiopment of the world economy 

and balanced growth of international trade, and to minimize~::any adverse 

" economic effects caused by the fluctuation of prices of ra~)~&terials ''. 

.... T . . . . . . . . . . . . . . . . . . . . . . .  



A/A¢. 13s/59 
page I0 

lO, "States shall promote internation_alcooperation in scientific research 
exclusiyel~e ace:ful ~ :  .. - ...... . 

.. 

(a) ~ a t i o n  in interna}ion~al - pro~mesj and by encour~e_ration 
in scien}if$~c research. ~y_Perso~el 9 f different countries; 

• .~ . . . . .  = ...... 

. 

(b) T~_~~ effectiv.e publicati_9n of rese.archpro~rammes and dissemination O f 
the results 0.f=~re_search through internati0nal~-ch~els; 

(c) _~L~eration in_~measures_ t ° - strengthen i_research~capabilities=~ of-=develppin~ 
cquntries~ .including_ )h e oarticipation of their nationals _in _research ~gr~es. 

No such a c t i v i t y  shall,  form the~p_gal  b a s i s  f o r  a~ny claims .with resl~ect to _ann 

Undoubtedlythe future seabed treaty should contain a provision along these lines. 

The p r e s e n t  fo rmula t ion  o f  t h i s  p r i n c i p l e ,  however~.. should be amended to provide  t h a t  

it applies to states parties only, .and to delete the reference to peaceful purposes 

s ince  p r i n c i p l e  "~:8 a l r eady  makes "a genera l  p r o v i s i o n  f o r  the r e s e r v a t i o n  of  .the seabed 

for exclusively peaceful purposes. 
, ,  

With regard topart (b):.of thisprinciple,, it should be noted .that the provision 
• . 

• . 

for the publica~i.on<of research programmes and the di'ssezmination of resultsreflects 
. ..~.. 

-.. .. 

an essential principie incorporated in the Continental Shelf Convention concerning 
• .. 

. . . . .  . 

scientific research, namely that there .should be access..to information in return for 
.o 

access to" areas where research is .t6-be carried out. If it is true that freedom 
• .. . .  
• 

• . ~. 

of scientific research must be sacrosanct, then it is only true to the.-:.iextent- that 

such research contributes to the. universal pool of human knowledge, f.reely av~able 

and fully shared by all. For the. results of scientific research to be 'fulIF shared 

by all~ however~ requires that the..dev~eloping countries should have adequa~6' numbers 
.. ., :. • 

of trained personnel to understand and utilize the. information acquired. : it iS for 
.. 

t h i s  reason  t h a % p r o v i s l o n  should be made f o r  i n t e r n a t i o n a l  coopera t ion  i n  measures 
, . . .  

to strengthen the scientific capabilities of developing, countries so that they may 

p r o f i t  'from, and ul t imately"  r~ake a g r e a t e r  c o n t r i b u t i o n  to~ r e sea rch  progrNmeso A 

reasonable interpretation must be given~ however, to the provision for the di'ssemination 

of r e s e a r c h  r e s u l t s ,  in  o rde r  to avoid p lac ing  .unduly onerous burdens on those  sponsor ing  

the research concerned. What matters is that results genuinely be made available. 

Prov i s ion  should, a lso  be made i n  the f u t u r e  t r e a t y  f o r  the r e g u l a t i o n  of 

scientific research on the same basis as commercial exploitation with regard to anti- 

p o l l u t i o n  requ_irements~ where such r e sea r ch  invo lves  the d r i l l i n g  of deep c o r e - h o l e s  
° . .  ~ 

into the seabed or other projects with a similar potential for pollution of the marine 
. 

environment. 
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11., "With respect to activities in the area and a6tin~ in conformity with the 
international regime.-.to be established~~ States-shall t ake~iate=~stures : 
for and shall co-operatei!n-the adoption and impleme_ ntation of international. 
rules-,- standard_~ _ s ~d-procedures f~or ~ uter alia~ 

(a) Th_T~revention of p011ution s~d contamination~ and other hazards to the 
marine environmentli~ ±ncluding t~h~e-. Coa~stline,[ and _O~ -inter_~erence with the 
.ecologica!_balance of the marine environment~ 

(b) The protection and conservation of the natura l_ resources_of the area and 
the p-revent~on~0f d~amage-'t-0--the flora an~ fauna of the marine environment."" 

In implementing this principle the future treaty will have to make more adequate 

provision for the prevention of pollution arising from seabed resource activities. In 

particular~ the treaty should establish safety standards, and .provide for their 

effective enforcement, with respect to blow-out prevention and mud circulation systems~ 

casing practices~ testing and plugging programmes~ seaworthiness of platforms and other 

facilities~ recognition of seabed geological hazards in the positioning of production 

and storage equipment~ anchoring of drilling vessels~ laying of pipelines~ and so on. 

Authority should also be granted to the international seabed machinery to prohibit the 

dumping or deposit of h~rmful material On the seabed and ocean floor (having due regard, 

however, to the provisions which might be made with regard to ocean dumping in other 

treaties to be adopted by the 1973 Law of .the Sea Conference). 

A point to note here is that the international seabed regime and machinery may. 

eventually be subject to the same conflict as between conservation interests on the 

one hand, and economic interests on the other~ that.has already marked debates on 

national resource development policies at the domestic level. It is only through the 
! 

elaboration and acceptance of stringent safety standards from the very outset that such 
.. 

a development can be avoided or minimized. 
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including those relating to its resources, 12. "In their acti'vities in the area~ .......................... ..................... . - ........ 

St~es shall ~ pay due regard to.. the . rights and:.!egit!mat e interes}s : 'of  coastal 
States"in - the region of such activities~ as well as Of all other States, which 

_ _ ~ -  - . - -  . - - . _  - -  . , .  . _ ~  - - _ -  . - _  . , , ,  . . . . . . . . . .  - .  _ . . .  , _  _ - -  . .  _ . .  _ . _ 

may be affected by. such activities. . . . . . . . . . . . . . . . . . . .  ,Consultations shall-be maintained with tl~e 
coastal States concerned with respect to activities relating~tq the explgration 
of the- area andS- the ex..ploi_tation of i ts_r_esour_'~ces ~ wi-;_-t_h - a Vie w t0 .  av.~lding 
in~fringement of such rights and interests." 

-.. , -  , - - -  ~ ~ , ~,~,, - .. _ . , - , .. . , 

This is obviously an important ° and controversial principle. Coastal states 

occupy a special position and have special interests in matters relating to the Uses 

of the sea. They bear the brunt, for instance, of pollution damage arising from 

incidents both within and beyond their national jurisdiction (as coastal populations 

dependent on home-water fisheries suffer most from the depletion of fisheries resources 

by roving factory fleets). The future seabed treaty must recognize these special 

rights and ~ interests of coastal states. ~Lile the present principle goes some way in 

this direction, it does not go far enough. Indeed, the effect of the language used 

in the formulation of this principle is to put the interests, of coastal states in the 

region of activities in the international seabed area on the same footing as the 

interests of all other states despite the patent differences between them. Accordingly, 

the obligation ~ to consult with the coastal state concerned, at least upon the request 

of that state, should apply to any activity that might infringe its rights and interests, 

and not only to those activities relating to the exploration of the seabed beyond 

national jurisdiction and the exploitation of its resources, although of course, the 

future treaty can impose an obligation to consult only with respect to those activities 

governed by the treaty. It is considered~ therefore, that there should be some 
.. 

mechanism to allow coastal states a degree of special rights within an adjacent zone 

beyond the limits of national jurisdiction at least with regard to the prevention of 

pollution arising from seabed resource operations. This can be achieved in part 

through principle 13(b) which should be incorporated in the present principle in 

somewhat different terms. 
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13. ',Npt~ng he_re in shall affect: 

(a) The lega 1 status 9 f the waters superjac.ent to the area Or that; o~•f t!~e 
air space above those waters ~ - 

(b) The rights of coastal States with respect to measures to, prevent, 
mitigate 0r elimi~_a~'e ~&ve - an:~ ilmminent ~dah'ge r tO ~ thei_r .... c oast.!~ne~or 
related interests_f_rom p_ollution o r th~...eat _thereo f or from:0ther 
hazar.dous~., occurrences resulting_from or caused..by._..any acYtiv.i.tieS....ih.[ 
the~ a~ea~=;:Subject-~.to~;:~th'e interna%ional ~i regime t.o ~. .be... established.. ~ .~:. ~ 

- - - : ~ - -  - : - ,  , - • . . . . . .  " " : ' - "  - "  : ~ " "  " :  : " " "  : - ' : -  - - ~ - ~  - - " ' ~ "  ~ _ ~  l ,  _ :  : , -  : . -  . . . . . . .  ; . . . .  , ,  , <  . . . .  " - - - - -  . 

Part(a) of this principie should be expanded.:.to provide tha.t:.all activities 

in the marine environment shall be conducted in such a manner as to avoid unjustifiable 
• 

in..terference with the exploration and exploitation of the '.res:Ourc@s of the area, and 

conversely that exploration and exploitation of these ~esourcesmu•st " not result in 

any unjustifiable interference with such other activities. 
• 

With regard to part::(b) of this principle, the negative form~lati0n adopted in 
• 

the declaration does not provide adequate recognition for the" rightSof C0asta] States. 
.. 

Accordingly, it should be phrased instead in a positive manner,, for instance, o "c aS:tal 

States may take measures to prevent, :mitigate or eliminate grave and imminent danger, 

etc." , and be made part of principle 12 . ~. 

14. "Every state shali have the responsibility to ensure that activities, in the area, 
ine.luding tho.se relating it ol its resou~c'jes, ~,~he,the~:~der_t ~en by: gover.n~'- en.tal I - 
agencies, or .non-gover~.ental _entities or persons underits jurisdiction, or 
_acting on its behalf~, shall be carried out::in conformity With the int'$.rnational 
rle gime t o I ibe-e s,ta.,,b,,l, i Shed.i,, -, The same re:sPonSibili_ty: appi'ies-:~" int erna.tiOnal 
Org~m. izations.and their members for activities under..ta/cen ..by suhh,.:organiza.tions 
or on tl~eir Behalf.-' D'amage caus"&'d by Such-&c'tivities'...'shall eh'%ail iiabiii~y.',-" 

- - ~ -  - :  - -  , ,  • ~ l, , .  / . . . :  : :  - -  . : - : .-  . : :  : - - ,  : . _ - - : , _  - -  : : :  - :: : L ~ :  : : :  _ _ - -  - - .  - . -  : : : : :  . . . . .  - ~  - : _ " - - -  - - : 

This principle requires elaboration to make clear: ~d express provision for: 

(a) the responsibility of each contracting party to :enforce.compliance ~ith, and 

punish violations of, the provisions of the future seabed treaty~ (b) the responsibilit5 

• of each~c0ntracting pa:r.ty for the maintenance of public order. 6~"manned-installations 
" . 

.and.equSpment op.erated: by,,that party or under its sponsorshiF.~ (c~:.the liability 'of 

each contracting party to pay compensation for damages caused :by activities carried 

out by it or.under i.ts sponsorship, whether such damages .oCcur wlthin or beyond 

:national jurisd.iction,.and, quite apart from compensation:.paid for damages, the further 

liability.of each .par.ty for clean-up measUres ~zhich may be required. ~ 
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Inherent in these provisions is an element of delegation of responsibility or 

.authority by the future international machinery to the sponsoring state, and this 

device may represe~.t a practical and effective manner of dealing with a variety of 

matters involved in the implementation of the sea-bed r4gime, subject to the ag~zeed 

rules and standards to be fixed by the treaty and with provision being made for 

required supervision. 

15. '[The pa_rties _tq any dispute relating $0~a.9iivities in~the~ ar_ea an__d-its~resour ces 
shail resoivesuch disput/_e b~ ~- the_ measures ment_i0ned inArticle 33~of the C_~harter 
of the United Nations and such procedures for Settling disputes as may be agreed 
u_pp_n in the international r4gim e to be established." 

' %While the future sea, bed .treaty should provide for the resolution of disputes in 

accordance with Article 35 of the UN Charter it is essential that further procedures 

for the settlement of disputes should.be included in the treaty. 

International ~{achi__ne~ 

Before examining, the actual structure of the international machinery to be 

established to give effect to the international r@gime, it would be helpful to 

consider what should be the fundamental attributes of that machinery. 

The international machinery should be a wholly new institution having juridical 

personality and the capacity to contract, to hold property, and to initiate legal 

proceedings. The question of privileges and immunities for th@ international 
' 

machinery is a difficult one, particularly with respect to immunity from judicial 
.. 

. . . . . .  

process. Whatever nmy...be the status of the machinery within the UN family, it is 

clear that the nature 0f the task it.is to perform is so radically different from 
. . . .  

anything now being undertaken in the UN System that this new institution will require 

a new approach not tied to traditions and practices intended for wholly different 

purposes. In a sense this machinery may be more like an enterprise than an ordinary 

UN agency. For this reason, it may be necessary to provide, at least in respect of 

certain of its functions, that the international machinery should have the capacity to 

be sued. This question will depend to some extent on the nature of the functions and 

powers to be assigned to the machinery~ for instance, if the machinery were to have the 

capability itself to exploit the resources of the sea-bed or undertake ventures of a 

commercial nature, then it would seem necessary to make it liable to judicial 

proceedings in the same way that government vessels on commercial. service do not enjoy 
• . , 

the same immunities granted to naval .vessels and government vessels on non-commercial 

service. 
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With regard to the e ueS!~or~ Whether the international mac hine~ryshould have 
• . . . • . - • ~ . . . .  • . 

the legal capacity and th@ :administrative and fiscal power ac~uallY to exploit the 
: . ' . 

resources of the seabed, it would seem appropriate tO go %cry slowly regarding this 

possibility. On the one hand there is the risk of making the proposed machinery too 

cumbersome and building up overhead costs which might never b@ ~'~arranted by returns; 
i 

( in  t h i s  c o n n e c t i o n i t  would be most u n r e a l i s t i c  to suggest  t h a t  inves tment  c a p i t a l ,  

for the conduct of any exploration and exploitation activiti, es by,the international 
• .: 

machinew should be provided by s t a t e s  pa r t ' i e s  to the t r e a t y  or by the United Nat ions  

as a whole). Another factor t0be taken into account.is the very real possibility- 

of c o n f l i c t  of i n t e r e s t s  between the i n t e r n a t i o n a l  seabed machinew"s  ro l e  as a 

regulatory body and ,its possible role as an operating body. For instance, difficult 
: . 

questions could arise with regard to the possibility of giving preferred treatment 

to the internat±0nal machinery in the granting of rights and in the enforcement of 
• • . 

regulations. M0re~ver, since states of their nomine@s Would be thos@ most likely to 
• U" • . . . . .  

have the necessary offshore expertise, it would seen~ most pre~ctical that exploitation 
• . 

be l e f t  to -ghemo-On"the o the r  hand:, however9 i t  might be  useful, to provide  the  

proposed machinery with the power to engage in exploitation at some future stage, 
.. 

particularly if this were to facilitate full participation by the developing 
. b  

• . .. 

c o u n t r i e s  i n  the e x p l o r a t i o n  a n d e x p l o i t a t i o n  o f  seabed r e sources  by means of j o i n t  

ventures with the international ,machinei~r. Ho~i~ever, other methods of facilitating 

ful '(  involvement  by the developing  coun t r i e s  should a l so  be explored.  
• . .  • • ~ 

With regard to the structure of the future.international machinery, it could 

appropriately be organized: somewhat along the following lines 
.. 

• ! • 

(C~) A!egislative bo~y or assembly whichwould be the supreme organ Of the 

international machinery and would have the po~,rer to approve its budgets, 

to  e l e c t  or  appoint  members of i t s  execut ive  body, to decide on r,,_~atters 

referred to it by that body, and to approve amendm~.ents to the seabed treaty 

(subject perhaps to ratification by states parties). It would be composed 
• 

of a l l  s t a t e s  p a r t i e s  t o - t h e  t r e a t y .  (Although i t  has been Su~gg~sted t h a t  
• . . 

agencies other than states might be represented on such a body, some states 
• . 

at least could not agree to this p r0pos~l). " Decisions of the assembly 

would be  taken on the ba s i s  of a two- th i rd s  m a j o r i t y .  

(b) _A:~. !~Xecutive body or council which would exercise authority delegated to it 
.: . 

by the assembly. More s p e c i f i c a l l Y ,  i t  would have the power to  p repa re  and 
. .  

submit budgets to the assembly~ to approve recommendations__by_ 0ther 

subsidiazy bodies of the international machinery concerning regulations and 
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(c) 

operating rules for seabed exploration and exploitation activities, and 

concerning marketing procedures and possibly the distribution of benefits{ 

to propose to the assembly amendments to the seabed treaty~ and to m~e 

appointments to other subsidiary bodies. With regard to the membership 

of the council, it is considered that traditional formulae used within the 

UN for representation on the basis of geographic groupings would be 

completely inapplicable in determining the composition of the exeautive 

body of the international seabed !i, a chinery. In this context the ranges of 

national interests cut clear across traditional groupings, and it is the 

proper balance of these national interests which ~ust be taken into account 

in fixing the membership of the council. In achieving this the essential 

criteria could be the level 'of state expertise in offshore technology and 

resource management, the length of coastline, area of continental shelf, 

landlocked or shelf-locked status, and level of economic development. It 

is such criteria which must be adeo.uately taken into account"--pro or con-- 

and to do so probably wiil require the creation of two classes of 

membership, the first being Composed of states parties designated by the 

assembly~ and the seoond of states parties elected by the assembly. Various 

permutations and combinations would offer ther.~selve~ in determining which 

of the criteria just described should be used as a basis for the designation 

or election of members of the council and the relative proportion to be 

maintained between the two classes of membership. It need only be added 

that the council should be a small body and should iorobably not exceed 

a maximum of 50 states. Decisions of the council should be made on the 
• ~ 

basis of a two-thirds majority Vob~.. Very difficult huestions arise 

Concerning proposals for weighted -}oting or double majorities. It would 

be incongruous, and incompatible with the fundamental principle of the ON 

of the sovereign equality of states, in an international regime intended to 

benefit humanity as a whole~ to give a virtual right of veto to any 

particular state or group of states. 

A re cprd!ng 0r adv_ isory b0d2 0r se£ret_ariat headed by a secretary-general 

who would be appointed by the council and in turn would appoint his o~wn 

staff in accordance with guidelenes fixed by the council. The 

secretary-general would report to the assembly and the council On the work 

of the international seabed !~achinel]F as a whole, and would collect data 

on seabed research and technology and publish and disseminate information 

on the seabed and its resources with a view to furthering the objectives 
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of the internationai r4gime. Other functions might be assigned <{%o him by 
.. . . . .  . . . . .  

:the assembly or council, including the •hiring of expert staffs for the 

ing c0mmission. The most important provision •to be made with regard 

to his office would be %o ensure respect for its international character and 
' . ".: :-..['. . . . . .  

freedom from influence from states parties. Other approaches:to ~ this 

particular function of the machinery offer themselves, along the lines of 

the IAEA precedent. These approaches, of course, also merit consideration. 
• 

(d) An administrative or regulatory body whic!~ might ' be known as the resource 

management commission. This would consist of a small board of experts 
- -  . . -  ,~, . ,  . . . . . . . .  - .~ :..~ 

appointed by the council (and reporting to it) plus the necessary staff to 
• . . 

.. , .. 

perform the following functions 

(i) to issue non-exclusive licences for exploration and exclusive 
• , . .... 

permits for exploitation of sea-bed resources, and approve or 
• 

disapprove such programmes as deep drilling and dredging~ 
• 

• (ii) to supervise aiid inspect sea-bed resource operations And enforce 

agreed rules and regulations, including work requirements and 

the submission of reports~ 

(iii) to issue stop-work orders in the event of vi01at~ions of such 

rules, regulations and safety standards, and to initiate 

proceedings before the tribunal proposed to be established 

under the internati6nal r4gime 

(iv) to exercise controI over the method and voltune of production 

in order to prevent waste of resources~ 

(v) to Collect fees and royalties{ and 

(vi) to recommend amendments to the regulations, operating rules 

and safety standards established by the .treaty. 

(e) Further administrative stud regu!atqry/bodies as required. Consideration 

should be given, for instance, to the desirability of establishing a 

commission to deal with the imarketing and distribution of raw materials, 

and perhaps yet another to review the precise demarcation of boundaries. 

The question also arises as to whether the international/machinery could 

have the potential to embrace regional institutions if and when these might 

be considered necessary. Regional institutions within the framework of . 

the overall machinery, provided that their constitutions .and working rules 
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were compatible with the regime as a whole, could po slsib!y be an effective 

means of enabling the developing countries to work together in their mutual 

interests, to offset the disadvantages of gaps in technology. Accordingly 

tlmis possibility should at least be left open in the drafting of the treaty. 

indeed,, there may be advantages in providing the international machinery 

with some capacity for organic development in order to avoid making it more 

complex than necessary at the outset while still allowing it some 

possibility to ~ expand inresponse to • proven practical needs. 

(f) A tribunal, composed of a small body of legal (and perhaps technical) 

e~zperts, representing the various legal systems of the world, elected by 

the council or assembly, to settle disputes arising out of the treaty between 

contracting parties or bet~-een contracting parties and the international 

machinery. Provision should also be made~ however~ for the settlement of 

disputes by negotiation, conciliation or arbitration in keeping With 

Article 33 of the UN Charter. The tribunal should be empowered to seek 

advisory opinions from the International Court of Justice in accordance with 

the UN Chsrter. Consideration could also be given ~o allowing appeals from 

the tribunsl to the International Court of Justice on cuestions of 

international law~ sJnd pl~ovision should be made-in any event for giving 

effect to the decisions of the tribunal. 

Transitionai Arrangements 

The following section of this working paper outlines briefly those elements of the 

international machinery that might be re~,uired to provide a transitional authority for 

the exploration and exploitation, of mineral resources in %he minimum non-c0ntentious 

area of the seabed beyond national jurisdiction, in keeping ~:~ith the three-part proposal 

advanced by the Canadian Delegation at the March 1971 session of the Preparatory 

Co~:;~mittee for the Third Law0f the Sea~ Confoerence. That proposal involves (a) the 

immediate determination of the mini~.um_ non-contentious area of the seabed beyond the 

limits of national jurisdiction~ by having every coastal state define and mske known, 

as of a fixed and early date, the extent of its continental shelf claims or, 

alternatively~ the ~.aximum limits beyond which it will never claim, ~rithout prejudging 

any final decision on the question of seabed limits5 (b) the simultaneous establisbm~ent 

of a transitional skeletal .... machinery-~to govern the exploration and exploitatio_n_of the 

mineral resources of the minimt~o non-contentious area so determined~ and (c) the 

simultaneous creation of an "international development fund" to be derived from voluntsr/ 
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c.ontributions ~ by ~ coastal ~: states from seabedT~source revenU@S accruingfrom areas 

within their national jumisdictiono :The creation of such a trsmsitional authority or 

machinery would provide the ne~es!sary regu~ati0nand control over the-resource 

activities that a r e  likely tobe Undertaken in tlii-s area in the near future. It would 

also encourage the development of Seabed operations, in keeping with one of-the most 

widely recognized objectives of the inte~national regime to be established, by 

providing a climate 'thatwould allowbusiness" enterprises to COmmit themsel~¢es -~ to 

exploration schem4S. 

T e c h n o l o g i c a l  deve lopmen t s  w i l l  no t  awa i t  t h e  outcome of t he  :1973 Law of t h e  Sea 
• . 

Conference. While the present legal vacuun~, has the disadvantage of frustrating the 

development of seabed opera%ions~ still ~:greater disadvantages may be involved if, as 
• . . 

may well be the case, enterprises andtheir investors become impatient and Wen decide 

to proceed without awai~ing for the law to catch up with technology. ~ if action is not 

taken to provide an immediate, aibeit transi~ional~ administrative and regulatory. " , 

system for the orderly, and safe development of Seabed resource:S", "~here may. ensue a 
• . . . . .  

free-for-all among the giant corporations of the n]ajor  industrialized ~pcwers, with the 

inherent danger that resources" will .be wasted, the @nvironmergt will suffer degradation~ 

and traditional ~werid--markets may be disrupted by an unprogrammed distribution of raw 
,. 

materials. 

• -'" ~- " impossible to ~develop a full-fledged international seabed regime and. ~.zl~ it is 

machinery until an appr0priate treaty has come into force, there is nothing to prevent 

the early, indeed~ .almost"immediate~ establishment of a transitional machinery which 

would incorporate in skeletal form the immediately essential elements of the final 

m a c h i n e r y  to  be  C r e a t e d  by the  f u t u r e  seabed  t r e a t y ,  

~The critical units of machinery required to meet the present situation would be 
. . .  

as f o l l o w s :  
• . . : 

(a) an o , d _  hoc executive counci! to be appoin~ted by the UN @~ners& A~=sembly, and 
.. 

(b) a tran_sitiona!_ res2urcemanager-~ent commission to Serve as a temporary body, 

with its head and other members appointe~. by the ad-hoc executive council on 

the basis of their competence" and expe~-~ise in the field of offshore resource 

management. This machine~j would" Operate on the basis of the 1970 declaration 
-. 

• .. 

of seabed principles Which WOuld thus serve as a sort of provisional statute. 

The functions of the transitional resource management commission might be defined as 

follows -~ 
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(a) to register and record on appropriate charts the continental shelf 

claims of coastal States, without prejudging~the ultimate decision • 

on the limits of the sea-bed beyond natiQmalo jurisdiction~ 
f 

(b) to maintain a registry of offshore exploration and exploitation 

activities authorized by coastal States within the areas claimed 

by them as within their national jurisdiction~ 

(c) to issue non-exclusive lioences for exploration in the non- 

contentious international sea-bed area as approved by the ad-hoc 

executive council 

(d) to grant exclusive exploitation permits to states or their nationals 

on a first-come-first-served basis, with these permits entailing an 

obligation to carry out evaluation work on an escalating basis 

culminating, in full-scale production within a specified time limit~ 

(e) to cellect fees and rentals at the pre-production stage for the 

purpose of covering administrative costs~ 

(£) to approve or disapprove applications for permits for deep drilling 

or sea-bed mining operations on the basis of compliance with 

prescribed anti-pollution measures, taking into s~ccoun~, inter alia, 

the sea-worthiness of vessels to be employed and sea-bed 

installations to be.erected, in relation to the natural meteoro!ogical 

and geological hazards to be anticipated in the pe~rmit ares~ 

(g) to ensure that all operators comply with rules and regulations 

approved by the council, either by carrying out required inspections 
.. 

or, as would more often be the case, by delegating such authority 

to officials of sponsoring States~ 

(h) to collect royalties, on an ad valorem basis, on oil~ gas or metals 

recovered from the non-contentious area of the sea-bed, but not at 

such a rate as to preclude economic operations~ 

(i) to monitor the marketing of raw materials rec6V~gred so as to identify 

or predictl any~ tendency towards deterioration of prices caused~o by the 

production of minerals from the non-contentious international sea-bed 

area, thus permitting adjustments to be made, if necessary, in the 

• scale of op@rations or issuance of new exploitation permits if .and ~ 

when production were to exceed demand by a significant amount~ 
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(j) to collect voluntary contributions from coastal States based on a 

fixed percentage of the revenues derived from the exploitation of 

sea-bed mineral resources within the limits of national jurisdiction 

claimed by them, perhaps beyond the outer limit of their internal 

waters or some other appropriate cut-off point. 
/ 

This transitional machinery would provide an invaluable fund of experience for 

the full-fledged international machinery to be established by the treaty, and indeed 

it could be transformed into that permanent machinery upon entry into force of the 

treaty. During the transitional period, disputes arising out of the operations of the 

transitional machinery could be referred to the International Court of Justice for 

adjudication, in the event that they could not be resolved by negotiation, conciliation 

or arbitration. 
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