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INTRODUCTION

1. At the 93rd meeting of the Committee on the Peaceful Uses of the Sea-Bed

and the Ocean Floor beyond the Limits of National Jurisdiction, held on

6 April 1973, the Rapporteur of Sub-Committee I introduced a recommendation

of the Sub-Committee that the Secretary-General be asked to meke a factusl study
of exsmples of p.ecedents of the provisi nal application of multilateral tresties.
The Main Committee adopted the recommendation. :

2. The wording of the recommendation put forward by Sub-Committee I was as
follows:

"Sub-Committee I recommends to the Main Committee that the Secretary-
General be. requested to descrlbe factually, for the Sub—uommlttee'v use ab
its summer. geéssion in 1973, examples of precedents of. .pr ov151onal application,
pending their entry into force, of all or part of multilateral treaties,
especially treaties which have established international organizations
and/or régimes.

"This recommendation is not a pronouncement on, nor does it prejudge
in any way, the nature, characteristics, forms or structure of the r&gime
and machinery for the sea-bed and the ocean floor and the subsoil thereof
beyond the limits of national jurisdiction which are to be established, in
the general context of the Law of the Sea to be considered at the forthcoming
Conference. It does not constitute a recommendation on the advisability of
the concept of provisional application of the régime ard mechinery, or on
the relevance of past precedents. ' Nor does it prejudge the question
whether only that part of a treaty relating to the régime and machinery
concerning the sea-bed area beyond the limits of national jurisdiction and
its resources would apply provisionally or whether provisions relating to
other questions of the Law of the Sea would also apply provisionally. These
questions have not been discussed by the Sub~-Committee." 1/

. ! :
3. The present study, which has been made by the Secretary-Ceneral pursuant to
the Committee's request, describes the arrangements made in a number of cases in
order to give pzov151onal effect to tre::ies establiishing ‘nternational
organizations or régimes. In keeping with the terms of the request, the study does
not purport to give a comprehensive survey of all the isgsues which may be iavelved
or to relate these to matters before the Committee, nor to examine all the
examples which might be cited. 1In & number of cases the provisional arrangements
described were mentioned during the Sub-Committee's discussions at the 1973 epring
session. To these others have been added in order to illustrate the nature of
steps taken in the course of estsblishing a variety of orgsnizetions or régimes,
Having regard to the wording of the request and the views ekpressed in the course
of the Sub-Committee's discussions, the examples set out below are cases in which

i/ A/AC.138/8C.I/L.20.
/a‘tn,,
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provisional measures were taken with respect to multiletersl treaties that
subsequently came into force, thereby establishing international organizations or
régimes ;of a non-provisional character; instances .in which the arrangements. made
remained provisional have not therefore been included.

L, The first four cases whlch are exemined concern-the.arrengements made to
cover the permod between the date of preparation of ithe gongtitutional instrument
of -four specialized agencies, the International C1V1l Aviation @rganlzatlon (ICAO)
the Inter-Govermmentel Maritime Consultative Organization- {IMCD), -the Ipternational
Refugee Orgenisetion (IRO) amd the.World Health Organization.(WHO), and. the entry
into force of that instrument follaw1ng ratification or other act of formal
acceptance. 2/ Much the same pattern was followed in the case of the preparatory
body established before the entry into force of the IAEA Statute. The three
remaining cases illustrate a different approach as regards the nature of the
treaty arrangements which were made.

5. In the case of the specialized agencies and the International Atomic Energy.
Agency (IAEA}, it was considered desirable, pending the establishment of the
bermanent body, to adopt a separate instrument which would enter into force at
once or within & short time, providing for the establishment of a body which
might act as the preparatory organ for the new orgenization and, to en extent which
varied according to the nature of the case, perform some of its functions. An
arrangement of this kind, in which there were two instruments, normally both

of them treaties, one (the constltutlon) dependent on.ratification or other act
of subsequent spproval, and the other, capable of early -application, speelfylng
the preparatory arrangements to be made until the major instrument came into
operation, is distinet from the procedure whereby the. maanntreaty ig itself
formally brought into provisional effect. It was the latter course which was
followed in the case of the international commodity agreement examined and the
two reglonal treaties.

6.  The: Internat;onal Sugar Agreement 1968, which is studied as an example of
the kind of arrsugements made in major recent commodity agreements, itself
provided for the possibility that States might agree to epply the Agreement on
& provisional basis, pending ratification or formal act.of acceptance, with the.
full range of rights, duties and responszb111t1es involved thereby coming 1nto
operation before the Agreement entered into force def1n1t1vely.

T In the case of the two regional. treaties, the arrangements’ made were
ba51cally of the same character in that they provided for the prov&slonal
appllcatlon of the agreement in question, although in these: lnstances “this effect

2/ ‘These cases are examined as exemples only. Broadly similﬁr arrangements
were made in respect of meny other bodies, including the United Nations itself
and the United Nations Fducationsl, Scientific and Cultural Organization (UNESCO).

— Lo
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was achieved through the use of sepérste treaty instruments. 3/ 'Thus the 1964
Furopean Fisheries Convention was accompanied by a Protocol of the same date,
providing that States which had ratified or approved the Convention might proceed
to apply that latter instrument on a provisional basis. The facts relating tc the
Buropean Central Inland Transport Organization were somewhat more complex; an
agreement was concluded, which came into foree upon signature, providing for the
provisional application of another agreement, then only in draft form, relating
to the estasblishment and operation of’ th: proposed Organizetion. The draft
agreement was itselfl then signéd at a later date.

8. The two patterns which have Just been distinguished - and no doubt there
could bée others, or refinements upon this distinction - reflect the two articles
in the Vienpa Convention on the law of Treaties dealing with the question of*
the entry into force and the provisional spplication of treaties. The two
provisions are set out below.

"Article 24

Entry into force

1. A treaty enters into force in such manner and upon such date as
it mey provide or as the negotiating States may agree.

2. Failing any such provision or agreement, a treaty enters into
force &s soon as consent to be bound by the treaty has been established
for sll the negotiating States.

3. When the consent of a State to be bound by a treaty is established
on & date after the treaty has come into force, the treaty enters into force
for that State on that date, unless the treaty otherwise provides.

3/ Amongst other examples which might be mentioned of the use of the same
procedure, particular reference msy be made to the Agreement providing for the
provisional application of the Draft International Customs Conventions on Touring,
on Commercial Ro:d Vehicles and on Interizational Transport of Goods: by Road,
United Nations Treaty Series, vol. 45, p. 149, That Agreement, which entered
into force on 1 January 1950, provided, as its title indicates, for the provisional
application, as between the parties, of the draft instruments in question. The
Agreement was to be regarded as denounced by the parties concerned as and when
the verious conventions came into force. As a result of successive denunciations,
the Agreement, including two Additional Protocols (ibid., vol. b5, p. 158 and
vol. 65, p. 319), was terminated on 1 January 1965, in.respect of the Draft.
International Customs Convention on the International Transport of Goods by Roead,
and on 1 January 1966 in respect of the Draft International Customs Conventions
on Touring snd on Commercial Road Vehicles.

{ee.
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k.,  The provisions of a tresty regulating the authentlcatlon of its
text, the establigshment of the consent of States to be bound by the tresty,
the manner or deiz of its entry into force, reservatlons, the functions of
the depositary and other matters arising necessarily before the entry into
force of the tresty sprly from the time of the adoption of its text.”

"article 25
Provisional application

1. A treaty or a part of a treaty is applied prov151onally pendlng
its entry into force if:

(a)" The treaty itself so provides; or
(b) The negotiating States have in some other manner so agreed.

2, Unless the treaty otherwise provides or the negotiating States
have -otherwise agreed, the provisional application of a tresty.or a part
of & treaty with respect to a State shall be terminated if that State
notifies the other States between which the treaty is being applled
provisionally of its intention not be become a party to the treaty."

9. According to these provisions the provisional application of & treaty only
occurs, strlctly speaking, when the treaty itself so provides or the negotiating
States have in some other manner so agreed, The Internstional Sugar Agreement,
1968, is an exemple of a miltilateral treaty which itself expressly: prov1des for
provisional entry into force, under specified conditions. The two reglonal '
arrangements which are described illustrate the adoption of other means - in
these casesg, the conclu31on, by simplified means, of & separate treaty - whereby
the major treaty is brought into force prov151ona11y.

10. Whereas these cases therefore 1llustrate the appllcatlon -of article 25, the
other examples described below ~ and which inelude the main cases referred to in.
speeches made during the session of the Committee: ‘held ‘in spring 1973 - are
instances in which recourse was had to the adoption of & separate instrument,
again, usually by simplified means, in order to make provisional organization
arrangements pending the entry into force of the major treaty-and the establishment
of the permanent body. These cases may thus be regarded as. particnlar examples
of the appliecation of article 24 so far as the manner of entry into force of the
treaty instruments in question is. concerned, and indeed of the other provisions
of the Vienna Convention generally. 4/ Although linked in their history and in
the reason why they were concluded, they are in fact instances in which two
instrumetits were concluded, applicable in siuccession in different periods of time,
as well as in their formal aspects.

h/ An exception should be made, however, of the Preparstory Committes
of IMCO whlch vas established by a Conference resolution._

feos



AfAC.138/88
English
Page 6

11. The following table summarizes, in a comparative form, the arrengements made
with respect te the cases described. in the present study.

Provisional

organization
or régime

- Main instrument

and requirement
for bringing it
into effect

Means by which

provisional
organization
or régime -
established

Time taken to
bring provi-
sional organi-
zation or régime
into effect

Provisional
International
Civil Avistion
Organizetion -

Convention on
International
Civil Aviation.
Ratification or
adherence by
26 States
reguired

Agreement,
requiring
signature
followed by
scceptance by
26 States

T months
(7 December 1944~
6 June 1945)

Preparstory
Committee of
IMCO

| IMCO Constitu-

tion., 21 SBtates,

T of which had

1,000,000 g.t.

of shipping, hed
to become parties

Resolution of
United Nations
Maritime Confe~
rence, 1948

Took effect on
adoption,
6 March 1948

Preparatory
Commiission of
the IRO

-IR0O Constitution.

15 States, provi-

ding 75 per cent

of the budget,
had to become
parties

Agreement, re-~
quiring signature,
coming into force
when 8 States had
signed the IR0
Constitution

Two - weeks
(15-31 December
1946)

Interim
Commission
of WHO

“WHO Constitution.
‘26 States had

to become
parties

Agreement,

. reguiring

signature

Toock effect on

signature,
22 July 1946

Preparatory
Commission
of TAEA

TAEA Statute.

Ratification

reguired by 18
States, including
3.out of 5

‘specially named

Annex to IAEA
Statute

Tock effect
when IAEA
Statute opened
for signature,
26 October 1956

/e
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Provisional:
Organlzatlon
or reglme

Main ingtrument

and requiremept. .
for bringing 1t
nﬁoeﬁeﬂ;"

Means by.which.

" provisicgmal. -

organization

.or régime
gstablished

_Tlme taken to
bring prov1-

sional organl—.,'

‘zation or régime

into effect

Internatlonal
Bugar -
Organization

Iﬁterndtional"

Sugar Agreement,

1968. Entered

"into force defi-

nitively when a

‘specified pro=-

portion of
exportlng and
inporting States
had dep051ted '
formal instru-
ments

'By an article

in Agreement
expressly pro-

yiding that

States might
indicate théir-
willingness to
apply the
Agreement
provisionally

-The Agreement. .

was adopted . on.

2l Qctober 1968
‘and came into

effect provi-

'51onally on

1 January 1969.
It then came
into effect
definitively on
17 June 1969

Régime estab-
lished under
1964 European
Fisheries
Convention

1964 European

Fisheries
Convention.
Ratification-
or approval by
8 States
required

1) Protd&éi;qfln

Provisional
A.ppllcatlon,=
requiring
signature by at
least 2 States.
2) A State

~which had. rati-

fied or approved
the Convention

-might then apply, .
- the Convention. . |

provisionally,

before it -had . -
come into .force,
sfter notifying.

the ‘depozitory

State:

1) The Protocol

itgelf entered
_into force G

days after
signature
(9-18 March 196h4),
2).Two States
agreed to, apply

the Convenﬁlon

prOV1szonally on

.11 September and,
‘1 October 1964
,respectlvely.

/6..
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Provisional Main ipstrument Means by which Time taken o

organization and requirement provisional ‘ bring provi=..

or régime for bringing it organization sional organi-
into effect or régime ' zation or régime
' ‘ - established into effect

European Central
Inland Transport
Organization

Agreement con-~

cerning the
establishment
of a Huropean
Central Inland
Transport
Organization.
The Agreenment

was only in

draft form
when it was”
provisionally
brought imto
forece:” When
completed it
came into
force on
signature.

Agreement con-
cerning a
Provisional
Organization
for European
Inland Trans-
port, which
brought the
draft Agree-
ment intd force
provisionally

The Agreement
concerning &

‘Provisional

Crganization
came into effect
on signature,

8 May 1945

12. The aéébunt given below of each of the examples has been divided under

four subheadings:

establishment; functions; organization; -and financial

arrangementsi The heading "establishment" covers the circumstances in which
the arrangetents in question were entered into, their general nature and the
relationship of those arrangements to the permanent body or treaty. The tasks
assigned to the provisional body or established under the provisional régime

are dealt with under the npext heading, "funetions”.

In most ceses the

provisional bodies studied were designed either to carry out the preparations
necessary for tliz establishment of the .uture machinery arl the smooth
functioning of the permanent régime, or actually to commence, on a provisional
basis, the execution of the responsibilities of the permanent hody. The exact

mixture of functions varies from case to case.

Of the exemples studied, two,

the Preparatory Committeé of IMCO and the Preparatory Commission of IAEA
performed functions which come closest to being merely those of "preparatory'
character, concerning, for example, the drawing up of the agenda of the first
formal meeting of the permanent body, preparation of a draft budget and rules of
procedure, study of the site of the headquarters, and similar matters. The
provisional arrangements made with respect to the three other specialized
agenecies, ICAQ, IRO and WHO, were more extensive in that, in these instances,
besidés making administrative arrangements for the permanent body, some of the

gubstantive functions of the latter were slso assumed.

The Provisional Civil

B
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Aviation Orgenizdtion, which is the cledrest’ example'of this type, had largely

the same structure as the permanent body and performed a number of regulatory.
functions until the permanent organization, came into being. In the case of the
International Sugar Agreement, 1968, the full range of functions was assumed .

by the organizetion during the provisional period. Somewhat special considerations
apply. in. the case of thé twd regional arrangements, but here too the ‘full range

of functions involved was b¥ought into early application.

13. The heading "organization'" describes the nature of the organlzatlonal
arrangements made with respect to the provisional bedy or reglme. Tastly,

the heading "financial arrangements" describes the methods used in order to
finance the provisional arrangements. It may be noted that in the case of the
future speciallzed agendies (other than ICAC) and the IAEA, the Secretary-General
was requested to make a loan from: United Nations funds, to ‘be repaid when the

permanent body was establlshed

14, "*From the nature of the case, most of the examples studied were relatively
short-lived, and the:records ana docunients now available are not ‘always complete
or-do not’ prov1de detalled information as regards ‘all aspects of their operatlon.
It is difficult in some casés to determine with preclse accuracy exactly when
thesé provisional bodies or arrangements ‘Came - to an end and the exact procedures.
followed in-order to términate 6r transfer their résponsibilities. : In the
following study, therefore, though the Secretary-General has endeavoured to
present the information in as uniform and complete a way as possible, it was

not always fea31ble to cover the 1ssues in an identicel and equally. specific

manner in all 1nstances.
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THE PROVISIONAL INTERNATIONAL CIVIL AVIATION ORGANIZATION
Establishment

15. The International Civil Aviation Conference, held in Chicago from 1 November -
to 7 December 1944, adopted the following instruments: the Interim Agreement on
International Civil Aviation; the Convenuion on International Civil Aviation;

the International Air Services Transit -Agreement; the International Air Transport
Agreement; and Drafts of Technical Anngxes (Annexes A to L). 5/

16. The Couvention on International Civil Aviation laid down various general
principlés and cbligations relating to the conduct of international civil aviation
and provided for the establishment of the. International Civil Aviation
Organization (ICA0). The Interim Agreement on International Civil Aviation,

vhich was adopted to cover the period until the Convention came into force, &/
established the Provisional International Civil Aviation Organization (PICAO), T/
an organization of "a technical and advisory nature of sovereign States for the
purpose of collaboration in-the field of international civil aviation" (article I,
gection 1). The articles of the Interim Agreement fell into two main groups.

The -first seven related to the organizationsl aspects of PICAO, which paralleled
those of the future permanent body. The remainder dealt mainly with substantive

5/ Finsl Act and Related Documents, Internatlonal Civil \Aviation Conference,
194k, United States Govermment Printing Office, Washington, L945. For the records
of the Conference see Proceedings of the Internatiopal Civil Aviation Conference,
"Chicago, Illinois, 1 November-? December 194k, two-vols., United States Prlntlng
0ffice, Washington, 1948. - The Convention on International Civil Aviation is
contained in United Nations Treaty Series, vol. 15, p. 295, and the Interim
Agreement, ibid., vol. 171, p. 345,

6/ . Article 91 provided that the Convention was subject to ratification
by 31gnatory States and would come into force 30 days after the deposit of
instruments of ratification or adherence by 26 States. Fifty~two States were
represented at the Conference.

7/ This body replaced the more limited "Interim Council" originally
envzsaged in item 4 of the agenda of the Conference. According to the invitation
to the Conference, dated 11 September 19Lkk, sent out by the United States, the
"Interim Council" was to act "as the clearing house and advisory agency during
the transitional period". Its functions would have included receiving and
con31der1ng recommendations from working committees dealing with the establishment
of air transport services on a provisional basis, reporting on desirable revisions
in routes and services during the interim period, and maintaining liaison with

participating countries.

/ons
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issues and corresponded to various. provisions of the Convention on International
Civil Aviation. 8/ The Interim Agreement thus 9rov1ded broadly speeking, ‘on an
interim basis, what the Convention on Internatlonal Civil Aviation stipulated

in more exténsive as well as more permanent fo;m.

17. The Interim Agreement was open to SBtates which signed it at the Conference
end to certain mon-signatory States, 9/ Signatory States were tequired to
infort the Unite. States at the earliest pessible date whelle“'signatu?e on
their:behalf constituted an acceptance of the Agreement and an obligation.
binding ‘themr (article XVII). Nonwslgnatozy States could ‘accept the Interim
Agreement: upon. notification tnat thsv accepued it 25 & blndlng obligation. .The
acceptance of 26 States was required to bring it iute Force (article XVII). . The
Interim Agreement was opened for signature on 7 Derenber 194ll the same day.as
the Convention, and the necessary number of acceptsrces was received by

6 Jurie” IQhS, on which.day the PICAO came into being. 10/

8/ The subjects dealt with and the treaty references sre set 6@t‘béldw:

Interis o
Subject Agreement ~Convention
Flight over territory of member artiecle VIIT Chapter'II; articles 5-16-
States . : N
Measures to facilitate air w I " IV, articles, 22-28
navigation - . | B
Conditions to be fulfilled. with " X " ¥, artieles 29-30
respect to aircraft ' '
Airports and air navigation . YT " XV, articles 68-75
facilities :
Joint operating organizations T XTT YoOVI, artieles T7-19

and arrangements
Undertakings of member States in ¥ XIII "oOXIV, article 67
_ respect of filing of contracts.
and agreements with other. .
member States, filing of reports
by airlines, and applicetions
of' aviation practices.

9/ '"Any'State, _tlewber. of .the United Nations and any State essdriated
with them, as well as any State whlch remained neutral during the preeent woer

conillct" (article XVII),

lD/ The dep031to y Govérnment, the United Staies, ‘annowiced that a total
of 30 acceptances had been redeived by that date. TFor o Jist of tn? 51 ‘tgﬁes
whlch submlttea notifications of acceptance,; see United JatJonq lrea ¥y Seriss,
vol. l?l, p. 3L6,

. XVIL, articles 81
and 83:

los.
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18. Article I, section 3, of the Interim Afreement provided that PICAO was
established until "a new permenent converntion on international civil aviation
shall have come, into force or another conference on international civil aviation
shall have agreed upon other arrangements”. It was specified that the interim
period was in any case not to exceed three years from the entry into force of

the Interim Agreement. The exercise of any functions assigned to PICAQ were

to cease on completion or be transferred to another organization (article VII).
The Convention on International Civil Aviation ‘entered into force on % April 1947,
on which date IGAO came into operation. The Interim Council continued to operate
under the provisions of the Interim Agreement until the beginning of the First
ICAQ Assembly, when the permanent council was elected. In accordance with
article VII of the Interinm Agreement the records and property of PICAQ were

transferred to ICAQD.

19. PICAQ was given "such legal capacity as may be necessary for the performance
of its functions"” and full juridical personality "wherever compatible with the
constitution and laws of the State concerned” (article I, section 4).

Functions

20, Both the functions and the structure of PICAC were similar to those of the
permanent organization. This was intended to ensure working continuity and to
allow the transfer to take place with little more than formal changes.

21. Besides the specific functions assigned under the Interim Agreement to the
Interim Assembly, the Interim Council and specialized commlttees, 11/ PICAO was
also reguired to carry out certain functions under the International Air Services
Tran51t ‘Agreement and the International Air Transport Agreement. 12/ In addition

11/ See paras. 23, 28 and 29 below.

12/ Artiecle VI of the Interim Agreement. Members of the Interim Assembly
and the Interim Council who had not accepted these Agreements had no vote on
any nmatter referred to these bodies under the provisions of the relevant
Agreement. ‘

The International Air Services Transit Agreement (the "two freedoms
Agreement"”)} provided for the granting of the right of transit and the right to
land for non-traffic purpcses in respect of scheduled international air services.
United Nations Treaty Series, vol. 8k, b 389. The International Air Transport
Agreement (the "five-freedom Agreement”) provided for the granting of (a) the
right of transit; (b) the right to land for non-traffic purposes, (e) the right
to put down passengers, mail, and cargo taken on in the terrltory of the State
whose nationality the aircraft possessed; (d) the right to take on passengers,
mail and cargo destined for the territory of the State whose nationality the
aireraft possessed; (e) the right to take on passengers, mail and cargo destined
for the territory of any other contracting States and the right to put down
passengers, mail and cargo coming from any such territory. United Nations

Treaty Series, vol., 171, p. 387.

foes
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the Chicago Conference adopted several resolutions requesting PICAQ to perform
various tasks. PICAO was asked to transmit to participating States recommendations
relating to amendments of the Draft of Techniecal Annexes to the Internatiocnal
Civil Aviation Convention (resolution II); and to give consideration to the
guestion of the publication of flight documents and forms in representative
languages of areas through which major international air routes operate -
(resclution IX). .The Conference alsc recommended that the matters on which it
had not been possible to reech agreement during the Conference (e.g. questions
relating to the sections of an international air convention relating primarily to
aly transport) should be studied by the Interim Council, which was asked to
submit a report, with recommendations, to the Interim Assembly.

Organization

22. The Interim Assembly was composed of all States which had accepted the
Interim Agreement. Annual sessions could be convened by the Interim Council.

"Each State had one vote.

23. The Interim Assembly was empowered to take action upon the reports and
matters referred to it by the Council, to establlsh subsidiary commissions and
committees, to approve the annual budget, to determine financial arrangements,
and to delegate to the Council such powers and authority as might be necessary
for the discharge of the duties of the organization {article II)}. It could
also deal with matters within the sphere of action of the organization not

specifically assigned to the Council.

2h. The first and only session of the Interim Assembly was held in May l9h6
The session discussed, among other things, the steps to be taken to expedite
the coming into force of the Conveuntion on International Civil Aviation 13/ and
to ensure a smooth transition from provisional to permanent status without

interruption in the work.

25. The Interim Council was’ composed, under article IIT, section 1, of the
Interim Agreement, of up to 21 member States elected by the Interim Assembly

for a period of two years. It was specified that, in the election of Interim
Council members, adequate representatlon was to be given to: {a) States of
chief importance in air transport; (b) States, not otherwise included, making the
largest contribution to the provision of fac¢ilities for 1nternat10nal eivil air
navigation; and (c), States, not otherwise included, whose election would ensure
the representation of all major geographical areas. For a period of about nine
months (August 1945 to May 19h6) the place of the twenty-first member of the
Counecil was left open in order to meet the requirements laid down concerning the
composition of the Interim Council. Individuel representatives serving on the
Interim Counecil could not be actively associated with the operation of an
international air serv1ce or. have a financial 1nterest in such a servmce

(article III, section 2).

13/ PICAQ Journal, vol. 1, No. 6, June 1946, pp. 40-41. At that time
only five States had ratified the Convention. /
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26. - The Interim Council had a President :and three Vice-Presidents. Meetlngs “
of . the Council:were corivened by the Presideiit’, who astedas the Couneil’s
. representative -and.performed. such funeticns on 1ts behalf as: were 3551gned ﬁo—?

him {article IIT, section 3).

27. Non~Council members-were allowed to 'participate in the deliberations of
the :Council whenever the decisicn to-be: iaken“speeifieally concerned them.
Neither-a.Counei.: nor & -ney+Council membir could wote in. any matter 1nvolv1ng
g= dlspute in vhich- they ware: engaged. e

28. The powers, duties and functions of the Interim .Council were similar to -
those of the permanent Council es provided for in the Convention on Internationsal
Civil Aviation. 14/ Besides certain organizational matters (e.g. the appo;nﬁment
of the Secretary-General, preparation of the budget and establishment of "
uuburulary orgzng), the Interim Councii's respon51b111t1es included the
following: (a) to maintain liaison with member States and to- e"ﬁl_upon them fbr
such pertinent data and information as might be required in order to give |
consideration to recommendations mede by them; (b) to receive, register and held
open to incpection by nzmber States, all exlstlng contracts and agreements.
relating to routeu, se1v1ces, lending rlghts, alrport fa01 ties or other
inteérnationsl air mattérs to vhich any member Btate or any‘alrllne of a membe?
State was a party; fc) to supervise and co—ordlnate the work of the technlcal
committees and working groups and commlttees (e g. the flnanclel commlttee),

(4) to make reccmmendntlons on technical metters tp member States of the Interlm
Assembly, individually or coJlectlvely, (e) when expressly requested to act as an
arbitration hody on any differences arlslng emong 'menber States relat;ng to
irnternational civil sviztion natters 15/ and (f), on dlrectlon of the Assembly,
to conven_ the first A"”embly vhen the Conventlon on Inrernatlonal ClVll o

szatlod cams 1nto force,

29. Technlcal committeas: Three technical commlttees, eetabilshed pursuant to.
the Interinm Agreemenu, perfcrmed specialized functions laid ‘down in the Agreement
{article IIT, section 6). The purposes of the Committee on Air Navigation were
to secure the highes 27 precti aT ﬁegree of uniformity in regulations; standards
and procedures in, §11 watters waith right facilitate, improve and promote air
navlgationnz It 'was particularly concerned with the development of "international
standards" and " &commended prectlces %' th respect to such matters as - '
communleatlcns y uems, naVl"ét dh aids, air traffic’ control practices, ailr
hlnees 0_'a1rcraft i ,nerng of operating and mechenical personnel, and
reglstrleon and’ ldbPulflciﬁlﬁﬂ of aircraft. The Commlttee on Air Trensport
 deddt with such qae=tﬂon as in erpetlonal air traffic, fac111t1es, subsidies,
t&;lf%s, costs of ovcvatloﬁ, and“br ganization and cperation of eir services.

e o Bt e

1/ “articles 5“'94~ 55761 thie Convention correspond generslly to the powers,
duties and functions of the Taterim Eouncil as provided for in artlcle IIT of

the Interim Agreement.

15/ The Interim Council might render an advisory report, or, if the pertlee
expwessly agreed in adveuce, grve a;binding decision.

/oo
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These two committees also had technical divisions composed of experts from member
Btates. The Committee on International Comvention on Civil Aviation was

created "to continue the study of an international convention on ¢ivil aviation”
(article IIT, sectionm 6.3.C.). This provision was included in the draft of the
Interim Agreement at the time when it was considered unlikely that the Convention
could be completed at the Chicago Conference. The mandate of the Committee was
retained after the Convention was completed, in view of the’ p0551b111ty that
amendments might be necessary. Although it proved unnecessary to convene

ancther conference on civil aviation, the Interim Council  decided to establish
the Committee. Upon the recommendation- of the Interim Council, the Committee was
retained in the permanent organlzatlon. A1l three Committees continued their — -
existence in the same form for some tlme w1th1n the framework of ICAO. 16/

30. The Secretary—General article IV of the Interim Agreement provided that
the Secretary-General should be the chief executive and administrative officer
of PICAC -and responsible to the Interim Council. He was required to follow the
policies of the Interim Council and given full power and authority to carry out’
the dutles agsigned to him. He reported to the Council through the President
who, as the" representative of the Council, decided whether the matter could be
settled directly or had to be referred to the Council. He was authorized to
appoint the staff of the secretariat necessary for the functioning of the various
organs of the PICAO. The Secretary-General was also responsible for investigations
undertaken by the technical staff of the secretariat regarding disputes, complaints
or hardship of member States under the provisions of the Transit and Transport
Agreements. 17/ The purpose of such investigation was to gather facts relating
to these matters, for submission to the Interim Council through the President.

A\

Financial arrangements

31. An advance of approximately $20,000 wes made by the host country in order to
finance the PICAO in its early stages. Member States were invited to make
advance payments of their contributions to cover the initial expenses until
budgetary prov151ons could be made. The expenses were then proportioned by the
Interim Assembly among the member Statés in terms of their capacity to pay
(article V). Financial regulatlons were drawn up and a five-member Finance
Committee esteblished. 18/ The Interim Assembly was authorized to suspend the
voting right of any member State that failed to discharge its financial
obligations within a reasonsable perlod. The Interim Agreement provided that each
member -State should bear the expenses of its own delegates to the Interim Assembly,
the Interim Council, and to commitiees or subsidiary working groups.,‘..

16/ PICAO document 2781 C/323 ‘and PICAO Monthly Bulletln, March 19&7, p. 2.*

17/ See9 e. g., artlcle I1I, section l, of the Internatlonal Air- Serv1ces
Transit Agreement and article IV, section 2, of the Internstional Air Transport
Agreement .

18/ PICAO document 1091, C/82, PICAO Journsl, vol. 1, No. 1, p. 82.

Jene
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THE - PREPARATORY COMMITTEE OF THE INTER-GOVERNMENTAL MARTTIME
CONSULTATIVE ORGANIZATION
Establisyment

32. The United Nations. Maritime Conference, which met from. 19 February to

& March 1948, was convened by. the Econom1~ and.Soclal Councll in order to consider
the establishment of an 1ntergqvernmenta1 marltlme organlzatlon. 19/ The
Conference. .@pened for 51gnature and acceptance the.Convention on the
Inter—Governmental Maritime Consultative Organization (IMCO).. Article 60 provided
that the Conventlon would. enter into foree when 21 States, of which seven would each
have a total tonnage of not léss than 1 million gross tons of shipping, had become
partles. 20/ In order that the, 0rgan1zat1on once estgblished, -might begin.its
work w1thout delay, the. Conference adopted a. resolutlon settlng up the Préparatory
Committee of IMCO, 21/ The resplution specified. that the first. meetlng of the
Preparatory Committee should be held 1mmed1ately after the conclu51on of the
Conference and that it should cease to exist upon resolution of the first session
of the IMCO Assembly (paragraphs 3 and 7). A considerable period in fact elapsed
until the conditions set out in article 60 .were met and it was not untll

17 March 1958 that the IMCO Conventlon entered into force. 22/

19/ The Final Act esnd related documents, including the IMCO Convention, are
contained in United Nations Treaty Series, vol. 289, p. 3 et seq. The'Conference
used as a basis for discussion a draft agreement prepared by the United: Marltlme
Consultative Council. It may be noted that an Agreement for s Provisional
Maritime Consultative Council entered into force on 23 April 1947; United Nations
Treaty Series, vol. ll p. 107.

- 20/ ~States mlght become parties by: (a) signature withouwt resérvation as to
scceptance; (b) signature subject to acceptance followed by acceptances: or
(¢) acceptance (article 573.

21/ Annex A to the Final Act., Two other resolutions dealt with- the
convening of a Conferenqe Q. Safety of Life at Sea and the report of & preparatory
committee of experts on co-ordination of safety at sea and in the air.

22/ In a letter of 10 April 1959, addressed to the United States Mission,
concerning’ the fulfilment. of the conditions required by article 60, the'Legal
Counsel of the United:Nations #iated inter alia that "The determination of the
tonnage was made on the basis of the Lloyds Register, in consultation with the
Chairman of the Preparatory Committee of the Inter-Governmental Maritime
Consultative Organization". The letter is reproduced in annex V to the written
statement of the Government of the United States of America, I. C. J. Pleadings,
Constitution of the Maritimé Safety Committee of the Inter-Governmental Maritime
Consultative Organization, p. 163.

looo
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Functions

33. The functions of the Preparatory Committee, as set out in paragraph 2 of the
Conference resolution, were designed to enable IMCO to begin its operations as

soon as possible after the IMCO Convention had gained the necessary acceptance,

The Preparatory Committee wes required to convene the first session of the IMCO
ghssembly within three months from the entry inte force of the Convention. In order
that the first session might proceed witbout delay, the Prevaratory Committee was.
asked t0o submit to the Governments represented at the United Nations Maritime
Conference, end to any other Governments which had signed or accepted the Conventiom,
the provisional agenda for the first session and necessary documents and
recomme.dations, relating thereto, including

(i} Proposals for the implementation of the functions of IMCO and a budget
for the first two years,

(i1) Draft rules of procedure,
{iii) Draft financial and staff regulations,

In addition it was. asked to suggest a scale of members' contributions to the
budget of IMCO. The Preparatory Committee was also requested, under

paragraph 2 {d) and (e) of the Conference resolution, to prepare a draft annex to
‘the Convention on the Privileges and Immunities of the Specialized Agencies and to
enter into negotiations with the United Nations with a view to the preparation

of a relationship agreement between the United Nations and IMCO, on the basis of a

draft approved by the Conference,

3k. The Preparatory Committee held in all four sessions. 23/ Following an

initial session in March 1948, the Committee met again in November 1948 when it taok
action on administrative and f1nanc1al matters and made preparations for the first
segsion of the IMCO Assembly, including the adoption of a provisional agenda and
draft rules of procedure. Thereafter there was a pause in activity until 1957.

In that year it was decided that, in view of the long period since the conclusion
of the Convention in 1948, the preparations for the first session would need more
thorough exploration. Owing to changes in the situation which continued to occur,
however, it was inconvenient to start these preparations before the Convention was
in force.. Accondlngly the Governments of States which had become parties to the
Convention agreed by correspondence, effective 11 November 1957, that the Assembly
should be convened within six months, instead of three, from the date the Convention
came into force. 24/ After the Convention ceme into force on 17 March 1958, the
varties agein agreed by correspondence, effective 1 June 1958, to further extend

23/ See generally IMCO/A.I/1, "Opening of the session by the Chairman of the
Preparatory Committee and presentation of the report of the Preparatory Committee

to the Assembly",
24/ TIbid., paras. L-5.
faua-



A/4C,138/88
English
Page 18

the date of the convening of the Assembly, and accepted the proposal of the
Chairman of the Preparatory Committee that he reguest the Secretary-General to meke
preliminary arrangements for convening the IMCO Assembly in January 1959, CGuwing’
to the heavy schedule of meetlngs taking place w1th  the United Nations during
1958, facilities could not be made available before ‘that time. _

35. The thlrd SESSIOH of the Preparatory Commlttee was then held on 3 and

L June 1958, . The Committee took additional meastres and re ised some of its
former. preparatlons in. the light of evenis which hed occurred since the sérond
session in 1948.- It. also revised the: prov181onal agenda for the “First se551on

of the IMCO Assembly. During this session thé Committee examined the draft
agreement bhetween the United Nations and IMCO adopted by the United Nations
Maritime - Conference. . A Joint meeting was held between representatlves of the
Preparatory Committee and the United Nations Committee on Negbtiations with
Inter-Governmental Agencies. The General Asgembly had approved the relationship
agreement in resolution 204 {III)} of 18 November 1948, although it could not come
into force until it had been approved by the IMCO Assembly as well. The fourth
session was held in London on 5 January 1959, 1mmed1ately before the convenlng

of the first session of the IMCO Assembly.

36. The first session of the IMCO Assembly was held from 6 to 19" Jsnuary 1959.

The Preparatory Committee submitted the documents it had been asked to prepare,
for :the gonsideration of the Asseuwbly, which thereupon took the necessary action. -
The Assemhly also adopted a resclution dlssolv1ng ‘the Preparatory Commlttee.

3?. It may be noted that, gince the functlons glven to the Preparatory Committee-
under the Conference resolution related exclusively to the administrative and -
organizational requirements for bringing the future agency into operation, the
preparatory hody did not assume responsibility fbr the performance of substdntive -
functions assigned to IMCO in several international instruments concluded after
the 1948 Conference, ..The 1948 International Convention for the Safety of Life at
Sea, 25/ and the 195k Tnternatlonal Convention for the Prevention of Pollution

of the.Sea-by-0il, 26/ .conferred functions and duties on IMCO which had been
provisionally performed by the United Kingdom, pursuant to provzslons in those
agreements. - At its first:session. the IMCO Assembly reSOIVed on the o
recommendation of the Peraratory Commlttee to accept the functlons and duties
involved, and alr 5 to assume responsibil: by for the 19h8 Internatlonal Regulat;Ons-
for Preventlng Collisions at Sec, 27/ whrch had llkerse been carrled out by the ‘

United Kingdom. .

25/ TUnited Fations Treaty Series, vol. 164, p. 113,
26/ Ibidi, vol. 327, p. 3
27/ 1Ibid., vol. 191, p. 3.
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-Organizatidﬁ

38. ‘The Preparatory Commlttee c0n51sted of representatlves of 12 States named in
the Conference resolution:. Argentlna, Australia, Belgium, Canada, France, Greece,
India, Netherlands Norwey, Sweden, United Kingdom and United States. It elected
a Chalrman and adopted its own rules. of procedure. Observers of other States

attended the third session.

39. Staff:  paragraph 6 of the Conference resolution provided that the
Preparatory Committee might enter into agreement with the Secretary~General
concerning the provision. of personnel and other secretarisl services under mitually

satisfactory artrangements. The Preparstory Committee secretariat Whlch was
establisheq continued to function until after the first se551on of the IMCO

As»eﬂbly.

Financigl arrangements

ko, Paragraph.5 of the Conference resolution provided thet the expenses of the
Preparatory Committee, other than those of the mewmbers, should be met from funds
advanced by. governments, which could be set out against future contributions to
IMCO,.or loened by the United Nations. The Preparatory Committee was empowered

to explore the femsibility of obtaining a loan from the United Nations and, if
mutually sacceptable, to enter into a loan agreement. The obligation under any such
loan, it.wes stated, would be considered by the Governments represented at the
Conference as & first claim for repayment by IMCO within the first two years of its
existence. :The United Nations in fact advanced funds for the expenses of the
Preparatory Committee and for the first session of the IMCO Assembly, which were

subsequently repaid, 28/
THE PREPARATORY COMMISSION OF THE INTERNATIONAL REFUGEE ORGANIZATION

Establishment

L1. The Preparatory Commission of the Interrationsl Refugee Organization (IRO) was
established by the Agreement on Interim Measures to be taker in respect of Refugees

and Displaced Persons, signed at New York on 15 December 1946. 29/ The Agreement
entered into-foree on 31 December 1946, after eight States had signed the

28/ IMCO/A /13 and 1h.
29/ United Nations Treaty Serles, vol 18, p. 122.
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Constitution of IR0, 30/ as required under axticle 9. of the Agreement. The
FPreperatcery Commissicn wes charged with the task of tzking "all necessery and
practicable umeesures for the purpose of bringing the Organization intg.effective
operation as soon as possible” (article 2 (al). Articie 8 of the ‘Agreement
provided thet the Preperstory Commission was to ceaue to exisd upon tne election of
the Director-Genersl of IKQ, at which time its property, essets and. records were

to be handed over to the_pe?manent body .

Functions

k2, Pending the establishment of IRD, the Prepa¥atory Commission was called upon to
Perform broadly the same fuuctions as the proposeéd vernmanent body with respect to
refugees and displaced persons, 31/ These included arrangements for the orderly
transfer of responsibilities from various existing organizations concerned with
refugees and functions relating to the repairiation of refugees, identification,
registration and eclassificetion, care and assistance, legal and political
protection, transport, and the resettlement of refugees and displaced persons in
countries able and willing ©o receive them. The Executive Secretary put forward
a. nuber of measures, approved by the Prena“atory Commission, which aimed at the
effective 1mplementau10n of the prov151ons for repatrlatlon. The Executive
Secretary was instructed to get in touch with Mermbers of the United Nations’ with a
viev towards enlisting their co-operatlon and generosity with respect to 1mm1grat10n.
The Executive Secretary also submitted for consideration a plan accordlng to whlch
governments would agres to ancept whatever might be determined as thelr
reasonable share of the total number of refugees and displaced persons requlrlng
vasebulement., Although rost of these plans were not implemented, they paved the
way for the subqequnnt conclusion by IRQ of bilateral agreements w1th individugl
governments willing to accept refugees as jmmigrant settlers..

3. BResides such operational funetions as it was called upon to perform, the
Preparatory Commission was .authoriged to arrange for the convening of the IR0
General Council as socn after the entry into force of the IRO Censtitution as
practicable; to prepare the provisional agenda for the first session and documents
relating thereto; o suggest plans for the programme for the first year of IRO;
and to prepare draft financial and staff regulations end draft rules of procedure
for the IRD Generzl Council and Bxecutive Comuaittee (article 2).

30/ Ibid., vol. 18, p.. 3. The Constitution wes opened for signature on
15 December 10%6, Under the provisicus of article 18 of the IRO Constitution, States
might becomz parties by: {1) sigraturs without reservetion as to approval;

(ii) signature subject to approval followed by acceptance; (iii) acceptance. It

was specified that the Constitvilon was o come into force when at least 15 States,
Whose required contributions to purt I of the operational budget amounted to

T5 per cent of the total, had become parties,

31/ See generally Holvorn, The International [Refugee Organization, Its History
and Vork, i9hb-1952,
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bk, The IR0 Constitution came into force on 20 ‘August 1948, and the Preperatory
Commission convened the first session of the IRO General Council on

13 Beptember 1948. During its first session the General Council tock & namber of
steps essential to the establishment of IR0, including the election of the '
Director-General,.thus. terminating the preparatory body.

OrganizatiOn

b5, The Preg&ratory Commission was comiposed bf a rePresentatlve of. each Government
vhich ‘sigried the IR0 Constitution (article 1)  The: Dlrector of the
Inter-goveramental Comuittee on Refugees the Director-General of the United
Fations Relief and Rehabilitation Agency end the Director of the International
Labour Organxsatlon weré invited to attend’ 1n a consultatlve capaclty

46! Committeés: the’ Preparatory Coftmission established an Advisory Cotimittee which
made recommendbtions concerning the action requlred'to enable IR0 10° eftter’ into
effective operation and advised the Exeeutive Secrétary on the’ preparatory

neasures undertaken.

by, Executive Secretary: an Executive Secretary was appointed who performed stich
duties as the preparatory body determined and was responsible for the appointment
and direction of the staff (article 5).

Financial arrangements .

L8, Article 6 of the Agreement provlded that the expenses of the Preparatory
Commission were to be met by advance contributions’ from governments, deductlble
fron subsequent contributions to IRO, and from steh funds and ‘assets as were
transferred from exlstlng organlzatlons These arrangements proved unsatisfTactory
and durlng its 1n1t1al perlod the Preparatory Comm13510n faced considerable
difficuities” owing to shortage of Tunds. ' Wher no advance contrlbuthns were made,
the Commission decided to appeal to the Secretary-General to make an advance fron
the Working Capital Fund of the United Nations, as had been done in the case of
the Interim Commission of the World Health Organlzatlon 32/ and in acdordance with
resolution 68 C (I), adopted by the General Assembly on 14 December 1946,
concerning the Woiking Capital Fund, In response to this request the Seereﬁary—
Genetal agreed to, place st ‘the- dlsposal of' the Preparatory Commisgion the sum

of $250 000 -in order to meet salaries and admlnlstratlve eXpenses, subject to
subsequent réimbursement. The SecretarymGeneral dlso made avallable the. services
of mewbers of the Refugee Division of the Secretariat and prov1ded office
accommodetion and other: forms of assistance. 33/

32/ GSee para. 59 below.
33/ Holborn, gp, eit., p. 62,
T N . . T /G L]
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SPHE INTERIM COMMISSION OF THE WORLD HEALTH ORGANIZATION

Establishment

L9, The Constitution of the World Health Organization (WHO) was signed on

22 July 1946, et the International Health Conference held in New York. 34/ As the
Constitution was not to enter into force until 26 States Mer™ ers of the United
Kations had become parties, 35/ an Arrangement for the establishment of the
Interim Commigssion of WHO 367wﬁas concluded at the Conference, on the same day as
the WHO Comstitution itself was opened for signature. ., The Arrangement entered into
force for all 1gnator1es on the date it was signed (artlcle 12)

50. The pur§ose of the Interlm Comm1381on was to make the necessary preparatlons

for the first session of the World Health Assembly and to carry ot certain essential
tasks whichi could -not be interrupted or delayed .pending the coming into force of the .
WHO Ceomstitution. and the establishment of WHO. The Arrangement prov1ded that the
Interim Commission "shall cease to exist upon resélution of. .the Health Assembly

"at its first session, st which time the property and records of-the Interim
Commission and such of its staff as may be required shall be transferred to the

Organization’-{article . ll)

Functions

51. Under article 2 of the Arrangement the Interim Commission was given the
following functions: _ ‘ N '

(a) To convoke the flrst session of Lhe World Health Assembly not later than
six months after the Canstltutlon fEme into force,

(b) Mo prepare end submlt to . the slgnatorles of the Arrangement the provzslonal
agenda for the first session of the World Health Assembly, and necessary documents
and recommendations thereto, ineluding: .

(i) Proposale a3 to programte and budget feriﬁhe.first year of,ﬁHO,

Bh/ WHO Constltutlon, United Nations Treaty Series, vol. 14, p, 185. For the
proaeedlngs and. final act of the Conference, see WHO Interim Commission, Official
Records of WHO, No. 2, Proceedings and Final Act of the International Health
Conference, held in New York 19 June-22 July 1946,

35/ Article T9 of the WHO Constitution provided that States wight become
parties by: (i} signature without reservation as to approval; (ii) signature subject
to approval followed by accepbance; or (iii) acceptance. Acceptance requires the
dep051t of & formal instrument with the Secretary-General ’

36/ Arrangement concluded by the Sovernments represented at the Internatlonal
Health Conferance, United Natioms Treaty Series, vol. 9, p. 33. (Hereafter referred
to as the "Arrangement™.)
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(ii) . Studies regarding locetion of the headquarters of WHO,

(iii} ”Studles regarding the deflnltlon ‘of geographical areas with a view to
‘the establlshment of reglonal organlzatlons as contemplated in chapter iz
.of the ConstltutLOn,

(iy) .Dreft finsncial and étafr‘regﬁié%ibns;

(c) To enter 1nto negotlatlons w1tn the United" Netlons with a view to lue
preparatlon of, an agreement or agreements as contemplated 1n Artlcle 57 of the °
Charter and article 69. of, the COnstltutlonq

. (d) ‘To take the necessary steps to. effect the transfer from the United _
Kations to the Interim Commission of the functions,‘actlvltlee ‘and ' ‘assets of the
League of Nations, Health Organlzatlon, gnd to teke 31m11ar actlon w1th respect to
the Office internatlonal d'hyglene publlque,

(e) To. take over varlous health functlons 3351gned to the Unlted Natlons
Relisf and Rehabllltatlon Admlnlstratlon,l

(f) To enter into the necessary arrangements “with ‘the Pan Amerlcan sanltary
organization and varlous intergovernmental regional health oirganizations, with a
V1ew to. glv;ng.effect to article 5h of the Constltutlon,

(g) o establlsh effectlve relatlons and énter 1nto negotlatlone with a view
Lo concludlng agreements with other 1ntergovernmental organizations as
contemplated in article 70 of the Constitution;

(h) To study the question of relations with non~-governmental international .
organizatione_and.with national organizations in accordance with article Tl of the
Constitutiofi, and to meke interimarranegements with such bodies;: .

(i) 'To undertak# initial preparations for revising;’ unifying. and strengthening
existing 1nternat1bnal sanltary conventlons, and to. review.existing machinery and
.undertake preparetory'work with- ‘regard- te-the rev1510n and establlshment of. various .

1nternat10nal health statlstlcs N : RIS A P T 3 T A Tk

i ' LI S GOl M s F v NI
(J) To establlsh effective liaistf’ W1tn the Economle and Scclal Councll and
its comm1581ons ‘ L - i

- TO cdnslder any urgent health problem brdught to it notice by any
i o hring urgent health needs

to the attentlon of governments and organlzetlons whlch may beé in a position te.
‘assist, and to take such steps as may be desirable to co-ordinate any assistance

so prov1ded e

S i

52. The Interlm Comm1581on was ‘also called,upon to submlffa reportrOf ltS
activities to- the flrst session of the World- Health Assembly (artlcle lO)
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33, 1t was oxiginally expected that the Interim Commission would be in existence
only for a short peried. Owing to delays in ratification of the Constitution the
Interim Commission remained in being for nearly two years. The activities
undertaken by the Interim Commission during this period covered all the functions
listed above, particular attention being given to the assumption of functions of.
earlier health organizations and the integration of existing regional health
organizations and non-governmental bodies, technical activities, and preparations
for the first Worll Health Assembly., The . nterim Commission had to undertake a
good deal of technical work which could not await the inauguration of the permanent
organization. In doing so it was obliged to establish an order of priority, so as .
to ensure effective action within the resources available, and its work had to be
adjusted to the complex machinery of the United Nations end its specialized agencies,
and of other official and voluntary bodies. 37/

54, As regards preparations for the first World Health Assembly, the Interim
Commission realized that the permanent organization would hardly be able during
the first year of its existence to develop hard and fast programmes for all the
health matters requiring international attention. In drawing up the agenda and
drafting the first year's programme, the Commission accordingly suggested an order
of priority with respect to the items involved and indicated the cases in which,
in its view, sction should be initiated. 38/

55. The Interim Commission thus had to undertake a number of tasks which hed mot
been foreseen at the International Health Conference in 1946. The policies and
methods of work it adopted had a considerable influence on those of WHO itself in

its early years.

Organization

56. The Interim Commission consisted, under the terms of article 1 of the
Arrangement, of 18 States entitled to designate persons to serve on it. Each of
these States were required to designate a person technically gqualified in the field
of health. The International Health Conference,. at its 1bth meeting, adopted a .
motion stating that membership of. the Interim Commission would constitute a prior
claim to membership of the WHO Executive Board to be elected by the first World
Health Assembly. The Commission was entitled to elect its Chairman eand other
officers and to aiopt its own rules of prccedure (article L), It met not less

than once every four months (article T).

57. Commjittees: . ‘the Interim Commission was empowered to establish such committees
as it considered desirable (article 3).. The Commission set up five committees,
through vwhich much of its work was carried on:

37/ WHO, Official Records of WHO (Report of the Interim Commission to the
First World Heelth Assembly:; Activities), No. 9. Geneva 1948. '

38/ WHO, Official Records of WHO (Report of the Interim Commission to the
First Worild Health Assembly: Provisional Agenda), No. 10. Geneva 10kLA




A/AC.138/88
English
Page 25

(i) Committee on Administraﬁibn.and Finance
(ii} Committee on Relations
{ii1} Committee on Technical Questions

(iv) Committee on Priorities

(v) Committee om Headquarters 39/

58. An Executive Secretary was dppointed by the Interim Commission, to act as its
chief technical and afiministrative officer (article 5). He was ex officio secretary
of the Interim Commisdion and all committees established by it, and had direct
access to national heéalth administrations, as well as performlng such other
functions ‘ard duties as the Commission determined. He was authorized to appoint
such technical sdmihistrative staff as might be required (article 6). - Pending the
recruitment of staff the Executive Secretary was instructed to utilize such
technical and administrative assistance as the Secretary~General might make
available. "At-the outset the Interim Commission was largely dependent upon the
United Nations ' for its personnel and ‘sdministrative services, and was guided by
United Nations precedents in regard to staff and financial regulatlons and
procedures. 40/

Financial arrangements

59. The Secretary-General sgreed, following consultation with & committee of the
Conference, to make an allotment for l9h6 of up to $300,000 from the United Nations
Working Capltal Fund, and he expressed ‘his belief that the General Assembly would be
willing to approprlate such further funds, up to $1 million as might be necessary
for 1947 kl/ Should these funds be insufficient the Comm1s51on wag authorized to.
accept advances from governments againit their future obligations to WHO (article 8).
The Executive Secretary was required to prepare budget eéstimates for the Interim
Commission, which were subject to its review and approval (articie 9).

39/ WHO, The First Ten Years of WHO, Geneva 1958, p. 55.

0/ Ibia., p. 69.

41/ WHO. Interim Commission, Official Records.of WHO, No. 2. Proceedings and
Flnal Agt oi the International Health Conference. Held in New York from
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THE PREPARATORY COMMISSION OF THE INTERNATIONAL
ATOMIC ENERGY - AGENCY -
BEstablishment

60. In the course of meetingsﬁg/ held in 1955 and 1956 to draw up the Statute of
the International Atomic Energy Agency (TAEA), it was proposed that a body should be
established to tsxe preparatory measures Jetween the signature of the IAFA Statute
and its entry into force. Accordingly, an Annex, entitled "Preparatory Comm1J51on .
was attached to the draft instrument submitted to the Conference convened to
consider the Statute of IAEA, held at United Nations Headquarters from

20" September to 26 October 1956 h3/ The Statute A/ was opéned for 51gnature on
26 October: 1956 and came “into force on 29 July 1957 h5/ Article XXI, paragraph G,
of the qtatute provided that the Annex to this Statute..shall come into force on

the first dey this Statute is open Tor signature". L6/ The Annex, providing for the
establishment of the Preparatory Commission, thus came into force on .
26 October” 1956 u7/ : o

61. It was stdted in the Annex that the Preparatory Comm1551on ,shall remain, 1n
existetice untll the Statute comes intc Torce and thereafter until the General :
Conference has convened and a Board of Governors has been selected in accordance
with artidle VI." (Annex, paragraph A). The Preparatory Commission held its last..
meeting on 26 September 1957, immediately prior to the fulfilment, on

3 October 1957, of the conditions laid down for its dissolution.

Functions ‘
LAncLions , . .

62. The functions of the Preparatory Commission, as set out in paragraphs-C.3 to:
C.7 of the Annex, were to meke preparations for the operation and work. of IAEA..
Paragraphs C.3 and C.h of the Annex charged the Preparatory Commission wlth the
tasks of making the necessary arrangements for the first session- of the. TABA
-General Conference and for the designation of the Board of Governors of - IAEA, in
accordance with the relevant provisions of the Statute. Follow1ng the entry. into
force of the Statute on 29 July 1457, the Preparatory Commission convened the
first session of the General Conference, for which it prepared the provisional

L2/ These were meetings of.the Negotiating Gréup and "Working Level Meetings".
43/ For the proceedings of the Conference see TAEA/CS/1 to /13,

L4/ United Nations Treaty Series, vol. 276, p. L. See generally P. Szasz, Lew
and Practlces of the International Atomic Energy Agency, IAEA Legal Series,-
No. 7, 197T0.

45/ Under article XXI, paragraph E, of the Statute entry into force required-
ratification by 18 States, 1ncludlng at least three of the following five States
nemed in the Statute: Canada France, USSR, United Klngdcm.and United States.“

L6/ Some TO States signed the Statute on the First day, 26 October 1956 and a
further 10 States within the 90-day perlod allowed Tor- slgnaturese :

h?/ At the Conference the functlons of he Preparatory Commlftee were amended
to inelude certain additional functions, Bt no BEEic ch,a.nges were made in the draft
which had been prepared. See IAEA/CS/Annex I/Amend.Z2.

’ ! LI -]
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agenda and draft rules of procedure. The items to be dealt with by the Conference:
Vere divided by the Preparatory. Commission into two parts:.. & proyisional agenda,
for the initial, regular session; .and a recommended Yist of: items. for a- speclal
session. - The® prlnnlpal task-of. the regular se531on was to elect members of the
Board' of .Governors.. .. Immediately following that. electlon and the’ establishment -

of the Board of Governors, the regular session of the General Conference was °
adjourned and the- spec:l.el session convened, to; deal W:Lth 1tems for whieh aet:l.on by

the Board-was requ1red

63. Uhder paragraph C.5: of the Annex the Preparatory Comm1351on was requested to
make studiés, reportd and recommendations for.the.initial meetlngs of the General
Conference’ and.the Boardon subjects of concern to the IAEA requiring immediate
attention. These subjects included the financing of the Agency, the programmes
and budget for the first year, technical problems -relevant to advance planning. of
IAEA operations, end the establishment of & permanent staff. Plans relating to these
mﬁtﬁérswwere“set out in & report, "The Programme, Staff, Budget and Financing of
the Agenecy during its First Year" 48/ submitted to the General Conference by the
Preparatory Commission. Attached to o the report were ‘draft resolutions concerning
appropriations:for the initial financial period of the Agency, the establlshment
of a Working Capltal Fund and voluntary contributions. _ S

64, The Preparstory Commission was also asked to deal with the questlon of the
location of . the: permanent headquarters- of TAEA. The Conference on the IAEA Statute
adopted a recommendation addressed to the Preparatory Commigsion;’ rEQUEStlng it to
be guided by the expressed preference of the Conference that the heddquarters of the
Agency should be established in Vienna. In response to tHis request the Preparatory
Commigsion recommended to the’ JAEA General Conference that the Agency 5 permanent
seat be located in.Vienna. h9/ The Commission was authorized under-paragraph c.6 .
to make- recommendations . concerning the provisions of & _headquarters agreement
defining the status of the Agency and the rights and obligations of the Agency and
the host Government. On the basis of negotiations with the Austrian Government, the
Commigsion submltted to the Board an. almost complete draft of the headquarter's
agreement 50/ N

65. Purauant to- par&graph C.T (a) the Preparatory Commission entered into
negotiations with the United Nations on the draft’of a relationship agreement. 51/
The result was subnitted to the General Conference and to the Board of Governors.
In aceordance with paragraph C.7 (b), the Commission also. submitted
recommendations  eoncerning the guiding pr1nc1ples for relatlonshlp agreements
between the Agenoy and the speclallzed agencles. 52/

48/ See ED. TAEA/GC.1/1-Gov/1.
k9/ @6c/(s)/18.
50/, Ibia.
51/ IAEA/GC.1/3-Gov/L/Add.1.
52/ TABA/GE.1/h-Gov/s.
o o o ’/,A; o
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Organs

66. The Preparatory Commission was composed of representatives of 18 States,
12 of which Were named in the’Annex 53/ and 6 54/ chosen by the Conference of
the IAEA Statute, The Preparatory Commission was authorized to elect its own
officers, adopt rules of procedure, meet as often as necessary, determine its own
place of meeting and establish such committees as it deemed necessary
(paragraph C.1). Tts first meeting was .onvened by the President of the
Conference on the IAEA Statute. Pursuant to its temporary rules of procedure a
President and a Vice-President were elected; who held office throughout the
existence- of the Commission. Permanent rules -of procedure were prepared by the
Executive Secretary, on the basis of standard United Nations rules, and after
examination by a drafting committee, adopted at the Commission's 8th meeting.

67. Committees: the Commission established the following Committees:

A working groug;bf the :whole, to étudy and make: recommendations with respect
to the programme and activities of the Agencys

A committee on permanent facilities,,to agsist the Executive Secretary in
Preparing aireport on.the Agency's needs in respect of facilities, and the
availability of. such.facilities; and

Several ad hoe comﬁittees, such.as the working group o review the draft
agenda for the General Conference.
A"

68. Executivé Secretery: under the authority granted to it, the Preparatory
Cormission appointed an Executive Secretary. The Commission:originally felt that it
could. not legally employ anyone beyond the date of its own existence. This
consideration later.appears to have been outweighed by the practical désirability of
providing for staff continuity during the initial pericd of the Conferehce and the
Board., 55/ The Executive Secretary's contract was accordingly prolonged, as were
most staff appointments, to a date 30 days after the closing of the first General
Conference. The Executive Secretary served’ex officic as Secretary-General of
the first regular session of the General Conference and of the special session.
He was designated Acting Director-General of the Agency and held office until the
first Director-General mssumed his.post.on 1 Hovember 1957.

69. Draft Staff Regulations were prepared by the Executive Secretary on the basis
of those of the United Nations and, after revision by the drafting committee, were
adopted at the ninth meeting of the Commission. The draft Staff Regulations
provided that periods of service with the Preparatory Commission might, at the
discretion of the Director-General, be considered as if they had been periods of
service with the IAFA itself.

53/ Australia, Belgium, Brazil, Canada, Czechoslovakia, France, India,
Portugal, South Africe, USSR, United Kingdom and United States.

54/ Avgentina, Egypt, Indomesia, Japan, Pakistan and Peru were elected by
secret ballot at the 39th meeting of the Conference, -

22/ IAEA/PC/OR.51, p. 10.
Fous
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Financial arrangements

70. The Preparatory Commission was authorized, under paragraph B of the ‘Annex,

to secure a loan from the United Nations in order to cover its expenses and to make
the necessary arrangements for repesyment of the loan by the Agency. It was also
provided that, should these funds be insufficient, the Commission might accept
advances from governments, to be deducted from their subseguent contributions.

Tl. Under General Assembly resclution 981 (X) of 16 December 1955 the Secretary-
General was authorized to grant loans from the Working Capital Fund to prepareatory
commissions of agencies to be established by intergovernmental agreement under
the ausplces of the United Nations and to finance their work pending the receipt
by -the agencies concerned of suffldlent contrlbutlons under their own budgets.
With the concurrence of the Advlsory Committee on Administrative and ‘Budgetary
Questions, as required under the resolutlon, the Secretary-General acceded to a
request for a loan totalling $62L4,000. Since this met the full amount required,
the Commission did not solicit any advances from governments. The sum was
subsequently repaid by IAEA, following receipt of contributions.
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THE INTERNATIONAL SUGAR AGREEMENT 1968§§/
Bstablishment

T2. The text of the Agreement was established by the Unlted Kations Sugar
Conference, 1968, which met at Geneva from 17 April to L June 1968 and from

23 September to Qh October 1968. It was adopted by the Conference at its final
Plenary meetlng ‘held on 2k October 1968. %T/ The Agreement was designed, in the
words of its preamble, to raise the level of international trade in sugar,. to
maintain a stable price which would be reasonably remuneratlve to producers to
provide adequate supplies for imporiers, to bring world production and consumption
into closer balance, to fac111tate the co—ordlnatlon of sugar marketlng policies
and the organlzatlon of the market, and to prov1de for active partlclpatlon in, and
growxng access to the markﬁts of the developed countrles for sugar from the
developing countrles The Interpational Sugar Organlza$1on was established, as the

56/ A considerable nunber of commodity agreements have been applied
Provisionally, either uhder the terms of the agreement 1tself or of a protocel., The
main reascn for this has been the need to establish the organizational arrangements,
including the quota system, at the start of the commodity year {or "quota year") in
question. In addition there is +'.& consideration that since commodity agreements
are usually for a fixed duration {e.g. for a period of five years) and succeed one
another, it is important that there should be no gap in time between the cessation
of responsibilities under one agreement and the application of the next.

While the extremely complex nature of these agreements, and the different
commodities involved, have prevented precisely identical procedures being adopted
in a1l instances, the relevant provisions of the International Sugar Agreement,
1968, and the related practice, are set cut below as an example of the arrapgements
made in a relatively recent and Sypical case., The provisions of this Agreement
are similar to those contained in the International Coffee Agreement, 1968, which
entered into force provisionally on 1 October 1968 and definitively on
30 December 1568, in accordance with article 62, paragraphs {1} and (2), of that
Agreement, United Nations Treaty Series, vol. 647, p. 3. The International Coffee
Agreement, 1962, alsc entered into force provisionally for six months under a
generally parallel arrangement, ibid., vol. 469, p. 169. The International Agreement
on Olive 0il, 1956, was, in effect,'brought into effect provisionally, as between a
limited number of States, under & Protocol amending the International Agreement on
Olive 0il, 1956, ibid., vol. 336, p. 177 and vol. 302, p. 121.

57/ United Nations Treaty Series, vol. 654, p. 3. For the report of the
Conference, see United Nations Sugar Conference 1968, Summary of Proceedings,

TD/SUGAR. T/lQe L
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successor to the Council set up by the 1958 International Sugar Agreement ;= 28/

to administer the provisions of the Agreement and to supervise its operations. In
a series of chapters the Agreement made provision for the operation of a quota
system and the regulation of exports; the use of support measures and provisions
relating to access to markets; the maintenance of stocks at agreed levels; the
conduct of an annual review; and for the performance of varlous ancillary.
respons:.b::.lltles by the Organization or by States parties,

T3. As regards its. finel clauses, elaborate arrangements were made in

chapter XVII of the Agreement. The Agreement was open Tor signature umtil

2k December 1968 by any Government invited to the Conference {article 59).
Article 60 provided that the Agreement was subject to ratification, acceptance or
approval by signatory Gover nments, in accordance with their respective
constitutional procedures. Except as provzded in article 61, instruments. of
ratification, acceptance or approval were to be deposited, with the Secretarym
General not later than 31 December 1968, If, however, a signatory Government was
unable to.comply with the requlrements of artlcle 60 w1th1n the tlme-llmlt
specified, it might notify the Secretary-General that' it was undertaklng to .seek
ratlflcatlon, acceptance or approval as rapidly as p0351ble and in any case, not
later than 1 July 1969 (article 61, paragraph (1)). Any Government permltted to
accede, 59/ under contaitions established by the Internatlonal Sugar Council in
agreement with that Government, might also notify the Secretary-General that it was
undertaking to satisfy the constltutional procedures required to accede to the
Agreement as rapidly as p0351b1e, and at least within six months of the conditions
being established (ibid.), Any Government, furthermore, which gave a notification
to the Secretary—General mlght if the Councll was satisfied that it could not
dep031t a formal instrument by 1 July 1969, be permltted to deposit such. an N
instrument at a later date but in any case not later than 31 December 1969 .
(article 61, paragraph (2)}. Any such Government was to have the status of an
Observer until it had indicated that it would apply the Agreement provisionally.

Th. Article 62, entltled “1ndlcat10n to apply the agreement provisionally",
reproduced below. :

"(lj'ﬁnf:vaerhhenf'whlch gives & notificetion pursuant to article 61 may
also indicate in 1ts notification, or at any time thereafter, that it will
apply the Ag1=ement provisionally.

"(2) During any period the Agreement is in force, either provisionally
or definitively, and before the deposit of its instrument of ratification,
acceptence, ‘approval or accession or the withdrawal of its indication, & -
Government indicating that it will apply the Agreement provisionally shall be 8
provisional Member of the Agreement uitil the time~limit conteined in the
notification given under article 61 expires. If, however, the Council.is

58/ United Nations Treaty Series, wvol. 385, p. 137T.
59/ Accession was permitted under the terms of article 6k,

- /ooo
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setisfied that the Government concerned has not deposited its instrument owing
to-difficulties in completing its constitutional procedures, the Council may
extehd that CGovernment's provisional Member status under some later specified
date..

"{3) A provisional Member of the Agreement shall, pending vatification,
acceptance or approval of, or accession to the Agreement, be regarded as being
a Contyacting Party thereto.™

T5. Artiele 63 distinguished between the entry into force of the Agreement
"definitively" and "provisionally™, es follows:

¥(1) The Agreement shall enter definitively into force on 1 January 1969,
or on any date within the following six months, if by that date Governments
holding 60.per cent of the votes of the exporting countries and 50 per cent of
the votes ;of the importing countries in accordance with the distribution
established in Annex B have deposited their instruments of ratification,
acceptance or approval with the Secretary-General of the United Nations. It
shall also enter definitively into force at any time thereafter that it
is provisionally in force and these percentage requirements are satisfied by
the deposit of instruments of ratification, acceptance, approval or accession.

"{2) The Agreement shall.enter provisionally into force on 1 January 1969,
or on any date within the following six months, if by that date Governments
holding the number of votes:required under paragraph (1) of this article
have deposited their instruments of ratification, acceptancé or approval or
have indicated that they will apply the Agreement provisionally. During the
period the Agreement is provisionally in force Governments that heve deposited
an instrument of ratification, acceptance, approval or accession as well as’
those Governments that have indicated that they will apply the Agreement
provisionally shall be provisional Members of the Agreement.

"{3) On 1 January 1969, or on any date within the following 12 months and
at the end of each subsequent six-month period during which the Agreement is
provisionally in force, the Governments of any of those countries which have
deposited instruments of ratification, acceptance, approval or accession may
-decide to put the Agreement definitively imto force among themselves in whole
or in part. These Governments may also decide that the Agreement shall enter
provisionally into force, or continue provisionally in force, or lapse.,"

76;_ A number of Governments made the notifications provided for in article 61,
paragraph (1), and indicated that they would apply the Agreement provisionally,
pursuant to article 62, paragraph (2). 60/ ‘The Agreement entered into force

égj "For the list of the States concerned and the relevant dates, see
Multilateral Treaties in respect of which the Secretary-General performs
Depositary Functions, List of Signatures, Ratifications, Accessions, etc., as at
31 Dgcember 1971, ST/LEG/SER.D/5, United Nations Publication, Sales No, E.72.V.T,
P. 363. e S

foun
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provisionally on 1 January 1969, in accordance with article 63, paragraph (2),

and definitively on 17 June 1969, in accordance withiarticle 63, paragraph (1).

It mey be noted that article T0, peragraph (1), provided that the Agreement was to
remain in force for five years from the beginning of the quota year in which it _
first entered into force, whether provisionally or definitively, unless terminated

earlier by the Council by special vote.

Functions

T7. During the perlod that it was in fo“ce provisionally, the Agreement was

applied as & whole as between the States which hed agreed to apply the Agreement
provisionslly or had submitted a formal instrument. Provisionsl Members were
regerded as Contracting Parties in accordance with the temmn of article 62,
paragraph (3). The International Suger Council was empovered to perform the full
range of functions entrusted to it, concerrning, for example, the operation of the
Quota system snd the maintenance of stocks. The Council, vwhich held seversal
sessions during the provisional period, also eatablishcd the conditions of accession
of a mumber of governménts and agreed, under article 61, paragraph (2), .%o extend
the time-limit for the deposit of formal instruments. 51/

Organizstion

78. The International Suger Council consisted of all Members of the Organization.
It elected a Chairman and Vice-Chairman each gquota year. It was provided that, &s a
general rule, the Council should hold one regular session each half ‘of the guote
Year (artlcle 8). As already noted, the Council held several sessions durlng the
period that the Agreement was in force provisionally.

79. Executive Committee: the Agreement provided for the election of an Executive
Committee, consisting of eight exporting and eight irporting Members (avtlcle ih).
Many of the functions of the Council might be delegated to the hyecutlve Committea
(articlé 16). ‘ . :

80. Executive Director: the Council, affer having consulied the Executive
Committee, might =ppeint the Executive Director, whko in %tvrn wight sppeint the
staff (artlcle 19). ' ' '

Financial arrangements

81. It was prov1ded that the expenses necessQ“y for the admlnls ration of the
ﬁvrenmpnt were to be wet by canual conbrivutions Trom leubers, who wers to fo
wepasecd in proportion to the number of +he votes rcocovrdzsd %o thean uader the
Agrcement {chapter V, articles 21i-24).

PR

61/ At its second session, held 28-30 May 1969, the Couacil decided that,
Con51der1ng the number of still ouust@ndlng instruments from Merbers which were
signatory Governments, and the difficulties foreseen by wmany of ‘them in securjng a
deposit of their 1nstruments by 1 July 1969, the date referred to in article 51, the
time-limit should be extended to 31 Decembﬁr 1969. A similer extension was gﬂven in

respect of the deposit of instruments of accessions, under terms which had heen
agreed  upon. Text of the decision, ibid., p. 363, foot-note 3. Further extensions
Were subsequently given in respect of accessions,

4
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THE' SURCPEAN FISBERIES CONVENTLON. OF 9-MARCH 196k

Estdbiisymépt

82. Following & conference held in London, the Governments of Austria, Belgium,
Denmark , France, the Federal Republic of Germany, Ireland, Italy, Luxembourg,
the Nether‘ands, Portugal , Spain, Sweder and the United Klngdom adopted a"
Fisheries Convention dcflqlng, in theé words of the. preamble, "a régime-of -
fisheries of a- perm?nent ‘character" appllcable off.the coasts.of the States
concerned.” 62/ “Artiecle 1h ‘of bhe Conventlon prov;ded that the ConVentlon should
be open for 31gﬁature from the date of its adoption, % March 1964, t0 10 April AG6L
and be subject to vat1-1cat1on cr approval by the signatory. GOVernments.. “The :
Convention’ requmred ‘“the deposit of insterents of ratification or espproval by
eight 51gnatorvruovernmﬁnnq to bring it into foroe._63/ It was Turther - )

provided that

"If, however, on 1 January 1966, this condition is not fulfilled, those.
Governments which have deposited their instruments of ratification or approval .
may agree by special protocol on the date on which the Convention shall enter
into force. In either case the Convention shall enter into force with - T
respect to any Government that ratifies or approves thereafter on the: date of
deposit of 1ts instrument of ratifiecation-or approval." 6h/ '

The ConVEntlon was~spec1f1edﬂtq-be of unlimited durat1on (artlcle'lSi,

83. A'Protécol of Provisional Appllcatlon of the Fisheries ConVentlon was .
concluded on the same day, 9 March’ 196h 65/ Article 1 of the Protéecol stated

""The Contractlng Purtles Wlll raise no ‘objection it a Government Whlch hasg
‘ratified or approved the Tisheries Convention opened for signature at London
on -9 March 196}, applies provisionally the provisions of the Convention,
having first notified its decision to the Government of the United Klngdom

of Great Br1ta1n and Worthern Ireland.” -

84, Under article 3 the Protocol was opened for 51gnature from 9 March l96h to

10 April 196k. Tt entered into force "vhen it has been signed by two Governnments
as between those Governments, and in respect of any Government which s1gns it
thereafter on the date of signature by that Government" (article 3). In accordance
with this provision the Protocol came into. force upon 51gnature, in respect ‘of the

following 12 States oa t e dates indicated.

o TR e £

62/ Upited Nations Treaby Series, vol. 581, p. S5T.
63/ The Uh1ﬁed Klngdom.was the dep031tory Government.

6h/ Artlcla 14 also SpGleleQ that .any State mlght accede to the Conventlan
after it had come intg fovce, upon guch condltlens g might be apgreed by it W1th

the Contractlng Parties.
_éé/. Unlte& Nat;ons Tveaty Serles vﬁii‘ﬁﬁléhgi&jﬁl

e



A/AC.138/80

Fhglish

Page 35
Date of Date of entrj

State signature into foree "

United Kingdom . - « 4 v v ¢ + « « . . O March 196k _ 18 March 1964
Trelands o + + o o o v o v 4 o o o . . 18 March 196k 18 March 1964
Demmark, « « o « o o« .o s s & « .. . = 31 March 1964 31 March 1964
BelgiUm. « + v o v v w s u s . . . . L April 1964 1 April 196k
Netherlands. « o' « o «ov s o o w « o . T April 1964 7 April 196
Portugel . . . . . } e e e e e . T April 196k © 7 April 196h'
Spain. S e e 4 e e 4 e e se e e e« . B April 1955 8 April 1964
SVEAER 4 v e e e e e e n e e e e a . B April 1964 8 Aprilgi§6h!
‘Federal Republic of Germeny, . . . . . 9 April 196L 9-April 196k
France . o o & v o v o o o s o o .. .10 April 196k 10 April 196k
TEAIY. o v e v o e e e e e s e e+ . . 10 April 106k 10 April 196L
LUXembourg « » « + =« 4 « + + + » . . . 10 April 106l 10 April 196k

85. Article 2 specified that the provisional application of the Fisheries
Cenvention by a Contracting Party would entail the establishment of a list of
arbiters provided for . in annex IT to the Convention. It also prov1ded that:

"A Contractlng Party which has provisionally appllednthe provisions of the
Convention shall be bound by its provisions, in particular article 13, dnd
shall not object if they are invoked by a Gévernment which has signed thei
present Protocol and the Convention, even if the latter Government has not yvet
ratified or approved the Convention, with a view to settling a dispute raised
by this provisional application." 66/

86. .Upon the entry into force of the Comventicn, the Protocol "shall

automatically cease w0 have =ffect as between Governments which have become

rorties to the Convention™ (artlcle k). The Protocol also ceased to have effect as
regards any Goveriment which notified the United Kingdem Gorernment of its deecision
not to retify or anprove the Convention (article k).

§7.  Two States, the Unﬂfed Kingdom and Ireland, indicated their decision to
“pply the Convention prov1elonal.y, in accordance with article 1 of the Protocol
the effective dates of such provisionsl application being 11 September 1964 and

1 October 1964 respecvively. 6[/ The Convention itself come into force on

12 March 1565, vhen the eighth instrument of retification or approval by a
Signatory State was received, 68/

. by

66/ As regards uhO srranfements for the settlement of disputes, see
prragraph 91 below. ‘

67/ Ipviad., vol. 581, p. 58.
68/ United Kingdom Treaty Series, No. 35 of 1966.

/o..



AFAC.138/EE
English
Page 36

Functions

88, Under the terms of the Convention each Contractlng Party agreed to recognize
the right of any other Party to establish a fishery régime, as defined in

articlés 2 to 6 of the Convention. Each coastal State had an exclusive right to
fish, and exclusive Jjurisdiction in matters of fisheries, within the belt of

six miles measured from the baseline of its territorial sea {article 2). Within
the-beltlbetWeen 5ix snd 12 miles, the right to fish might be exercised only by
the coagtal State and by such Contraecting Parties whose fishing vessels had
habitually fished there hetween 1 January 1953 and 31 December 1962 (article 3).
Fishing vessels of such other Contracting Parties were not to direct their fishing
effort towards fish stocks or fishing grounds substantially different from those
they had habitually exploited (article 4). Within the six to 12 mile belt the
coastal State was empowered to regulate the fisheries and to enforce such
regulations, (including regulations:to give effect to internationally agreed
measures of conservation) on a non-discriminatory basis. The coastal State was to
inform the &ther Parties concerned of such regulations and to consult with them

{article 5).

89. TPurther provisions stated that, once & Contracting Party applied the régime,
any right to fish which it might thereafter grant to & .non-Contracting Party would
extend automatically to other. Contracting Parties (artlcle 8). Arrangements were
also made for the granting of transitional rlghts, in the case of fishermen of other
Contracting Parties who had habitually fished in the initiel six mile. belt .
(axrticle 9) 69/ and for the maintensnce or establishment of special fisheries
régimes as between specified States or in particular areas (artlcle 10). Annex I

of the Convention listed the waters adjacent to the coasts of the Contracting
Parties to which the .Convention was applicable.

Organization

90. No organlzation as such was establlshed under the Conventlon, or under the
Protocol. Each coastal State was permitted to establish and apply a Tishery reglme
in the arebs off its coasts in conformity with the conditions laid down under the

Convention.

91. As regards tne settlement of disputes however, unless the parties agreed to
another method of peaceful settlement, any dispute which arose between Contracting
Parties was, by agreement, to be submitted to erbitration in accordance with the
provisions of annex II to the Convention (article 13). Anmex II specified that,
within thiee months of signature of the Convention, or accession thereto, each

e e s,

69/ The granting of such transitional rights by two ‘States was deall with in
two Separ&te instruments, the Agreement as to Transitional Rights between the United
Kingdom znd Belgium, the Federal Republic of Germany, France, Ireland and the .
Netherlands, and the Agreemeat as to Transitional Rights between Ireland and Belgium,
the Federal Republic of Germany, France, the Netherlands, Spain and the United
Kingdom. Both Agreements entered into force upon signature on 9 March 196h United

Nations Treaty Series, vol. 581, pp. 83 and 89. _ B

/aae



A/AC.236/88
Fnglish
Page 37

signatory or acceding Government should nominate five persons to undertake the
duties of arbiters. A list of such arbiters was to be maintained by the
depository Govermment. In the event that the parties agreed to.proceed to
arbitration, the Tribunal was to consist of five members, each party was to
noninate one member, the other three being chosen by agreement from among the
nationals of third.States whose nemes appeared in the list. If the nomination was
not made within one month, the President of the International Court of Justice
might be .asked .to make the nomination, after consulting the parties.. The '
President might consult the Director=General of the Food and Agriculture .
Organization and the President of the International Council for the Exploration of

the Ses.
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THE EUROFEAN CENTRAI, INLAND TRANSPORT ORGANIZATION

Establishment

92. As part of plans for the post-war rehabilitation of Europe, a conference was
called in lLondon in October 0Lk to vonsider the establishment of a European
central inland t.ansport organization. The conference continued in session and

on 8 May 1945 the Governments of Belgium, France, Luxenboirg, the Netherlands,
Norway , the United Kingdom and the United States signed 70/ and brought into force
the Agreement concerning a Provisional Orgsnization for European Inland
Transport: {hereafter referred to as the Provisional Agreement). J1/ “Anmexed to
the Provisional Agreement was a Draft Agreement concernlng ‘the EstabllshmEnt of a
Buropean Central Inland Transport Orgenization (hereafter 'referred to as the'
BCITO Agreement). The signatories Governments agreed, under article 1 of the
Provisional Agrecement, "to bring the Draft Agreement provisionally into force
between them in respect of the territories in Continental Burope under their
authority”. The Buropean Central Inlend Transport Organization thus came into
provisional existence on-8 May 1945. The purpose of the Provisional Agreement was
to make provision for mutual eco-operation in the territories in gquestion "during
such period as may elapse" before ECITO's formal establishment (preamble). This
in fact occurred four monshs later, on 27 September 1945, when the ECITO Agreement
was signed Igf by Belgium, Czechoslovakia, France, Greece, Luxembourg, the
Hetherlands, Norway, the USSR, the United Kingdom, the United States and
Yugoslavia. Denmark and Poland signed the ECITO aAgreement later.

93. During the intervening period FCITO thus functioned on a provisional basis,

the only organizaticnal difference being that a five-member "Provisional Executive
for Eurcpean Inland Transport" 73/ was established instead of the seven-member
Executive Board provided for in tu.s ECITO Agreement. The short period involved
meant that relatively little practice emerged. The example is, however, of interest
as heing one in which, instead of a provisional body being established with

limited powers, the fuil range of responsibilities were sssumed and the

70/ Signature was the only requivement for bringing the Provisional Agreement
into force.

71/ Great Britain Treaty Series, No. 2 (1945), Cmnd. 6640, and United States
Executive Agreements, Series 458,

72/ The ECITO Agreement came into force for each member State on the date of
signature (artlcle XIII).

T3/ Provisional Agreement, article II.
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b
orgenization itself brought into operation, on a provisional bams.T / The

follow1ng account therefore summarizes the functions and organization of ECITO,
in order to iﬂ@lc&te the nature of the body involved.

Functions

9%, ECITO was established as a "co-ordinating and consultative organ™ (ECITO
Agreement, article 1). Its principal tasks were "to co-ordinate efforts to utilize.
all means of transport for the successful completion of the war and for the
1mprovement of transport communications so as to provide for the restoration of
normal conditions of economic 1ife" (artlcle 1). It was concerned with all forms
of transport by road, rail or waterway within the territory of Europe in which

the organization operated {article X).

95. ECITO was given authority to perform any legal act appropriate to its
ohjectives and purposes and had the power to acqulre, hold and convey property,

to enter into contracts and undertake obligations, to designate or create
subordinate organs and to rev1ew their activities (artlcle IV). It was specified,
however that it had no power to own transport equipment and material except

with the unanimous consent of the Counecil.

96. The executive functions of ECITO were stated as being to carry out studies

of technical conditions affecting international transport and to give to the
Governments concerned technical advice and recommendations directed to restoring
and inereasing the carrying capacity of the European transport systems and
co-ordinating the movement. of traffic of common concern on those systems

{article VII, paragraph 1)}. " Specific tasks a531gned to ECITO included the
_following: the collection of information concerning transport requirements and
asgistance in realizing such requirements; determination of the allocation and
distribution of transport equipment and material; arranging with member CGovernments
to make mobile transport equipment and material available; the restoration of
transport equipment and material to the Government to whom, or to whose nationals,
it belonged, subject to the temporary use of such egquipment. in the place where it
was found when it was needed there for essential transport. operatlons- the
arrangement of. a census of rolling stock and other: transport equipment and
material; recommwendations with respect to projected traffic movements and transport

74/ It may be noted that it was not apparently intended to establish ECITO
itself as. s permanent body, but merely as one.to  desl with the immediate post-war
situation. Article XITII of the ECITO Agreement provided that ECITO was to remain in
existence for two years after the general suspension of hostilities. It thereafter
remained in force, subject to the right of any member Government, 18 months after
the general suspension of hostilities, to give six months' notice of withdrawal.

On 27 September 1947, in pursuence of a decision of the ECITO Council and also
taking into account a resolution adopted by the Economic Commission for. Kurope
expressing the opinion thet ECITO should be terminated, a liquidator was appointed by
the Executive Board to take all necessary steps for the liguidation of the essets
and liapilities of BECITQO. The ECITO Council heid its final meeting on
29 September 1947, after which the residual functions of ECITO were assumed by the
Inland Trepsport Committee of the Economic Commission for Europe.
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charges; the study of measures to be taken to rehabilitate transport systems,

&t the request of the mewmber Goveérhment concerned theé rendering of practical’
assistance in the operation of transport; and the co-ordination of European
transport, in particuiar as regards a unified clearing system for traffic
operations between different countries and the facilitation of frontier cr0551ngs.

Organization

97. The Council: each member Government was represented on the Council which
dﬁterm1ned the bxoad policies of the organlzatlon. It met not less than twice a
yeonr when couveisd by tne Executive Board {artiele III, paragraphs 2.h),

Q8. The Dxeoutive Board: bthe Dxecubtive Board consisted of seven members appointed
B the COanil, WHLLvdtnp ore member nominated by Frence, the USSR, the United '
Kingdaen and the United States (article III, paragraphs 5-8). As wmentioned
earlier, under 4‘hte Prov151ona1 Agreement the Executive Board was replaced by &
flve-mvmber Priov.sional Exegutlve which carried out the same functlons. . The
“xccutive Board performed the executive functions” assigned to ECITO. Most member
Covernments designated renresentatives for purposes of consultation and
comminicetion with the Board. Liaison was maintained with governmental authorltles
thrcugh regionsl offices “n Europe and Washington. ECITO also entered . into
leLaulons with the Fconomie and Social Council, partlculariy its Transport and
Communications Cormission.

99. Director-General: The Executive Board app01nted a Director-General to
direct the technical nnd administretive work of the. organization (article III,
ns ¢agraph T He was responalble_for the appointment of staff..

Firvizncial arraggeirncnts

100, Tre administrative cxpenses of ECITC Were divided proportlonately among
the member Gavel nments, each Gowernment undertaklng to contribute 1ts ‘share in
the CUrrencys; or .currenzies, agreed upon by that Govornment Wlth the Executlve'
Roard {3"+1qlb W, paragraph ‘L}. Bacli Government was reguired to prOV1de
feeilities for the transfer Into other currencies of contributions held by the
ovganicehion in I s currency. No expenses other than administrative expenses
corld be incuired except under the authority of the- Council. If proposals )
for: non-admihistrative: expenses were approved by the Council, the'éxﬁénSes were
met by conbyibubtions which: member (overnments agreed to make, or .in such other

ranner as marber Governitents agreed upon (art;cle V, paragraph. 2).
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