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Congideration of the economic and technical aspects of the report

submitted by the Secretary-General pursuant to resolution

2467 ¢ (XXIIT); study of possible réegimes Ffor the exploitation of

the resources of the sea bed and the ocean floor beyond the limits
of national jurisdiction

“

118. During its meetings of 15, 18, 19 and 20 August'l969, the Economie and
Technical Sub~Ccmmittee gave consideration to this item. Tt based its
deliberations on the report df the Secretary-General "Study on the question of
establishing in due time appropriate international machinefy for the premotion of
the exploratioﬁ and exploitation of the resources of the sea-bed end the ocean
 floor beyond the limits of national Jurisdiction and the use of their resources in
the interests of manking” {document A/AC.138/12 and Add.l). References were also
made to "The report of the Commigssion on Marine Science, Engineering and
Resources" (Stratton Commission report), and to the final veport of the New England
Assembly on uses of the seas.
119. The report of the Secretary-General was generally ccmmended as an excellent

analysis of the various forms of machinery which could be set up to govern

exploration and exploitation of sea-bed resources. It was felt, however, that the

econcmic and ‘technical aspecits of the machinery could have been elaborated more
fully and that, from the three alternatives considered (registry, licensing and
operational agency), only the firs£ had been covered in an over-all’ ccmprehengive
manner. 1t was suggested in_this context to fellow up the analyses contained in
the study in order toc render the report more complete.
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120. In discuSsing the report of the Seeretary-General it was generally bbserved
that the consideration given to this item'cosidfat this stage only be of &
preliminary and tentative nature, due to the écﬁplexity and importance of the
problem and the lack of time which was afforded_to delegations and Govermments to
study the documentation. _ _ ) '
12).. It was generally eccepted that scme kind of international machinery will have
to be a part of any international régime governing the eXploration‘and |
exploitation of the resources of the sea-bed. The view was expressed that such .
machinery should act as a trustee for the internaticnal community. 7
122. The terms used in the report of the Secretary-General describing different
models of international machlnery) namely the system of reglstratlon, the
licenging system ‘and the 0perat10nal agency were considered useful to categorlze
alternatives w1th1n a spectrum which ranges almost contlnuously from mere registry
of claimg w1th no agreed-upon crlterla all the Way to extremely camplex and
cumbersome machlnery at the other extreme. ' '
123. In view of the p0551b111ty to dev1se a. wide range of solutlons 1nvolv1ng
elements and combinations of each of the three models deseribed, it was felt
necessary to avoid fixed or immutable positions on what type of system is, or is
not. suitable, but rather to concentrete atfention_on the criteria which any “
international machinery should meet in order to be acceptable and effective.
124. Part of any international machinery will have to be an'internationsl registry
of claims. This registry would neither have to be compllcated nor costly and would
meet substantlal prereguisites for the orderly development of ses-bed resources.
125. It was felt that a mere registry system would lack the authority necessary to
protect the interests -of mankind as a“Whoie and of the developing countries in
particulsr, sinece it is -confined to the purely passive role of recording
activities which were initiated snd notified by States. Furthermore, a regisfraﬁion
of activities on a "first csme, first vegistered" basis, which seems-clearly:to
be in favour'of'the technically most advanced countries and overlook the interests
and needs of developing countries would also be.likely to give rise=to”disputes;

A confused race for claims would, according to this view, only be avoided if
the régime also comprises other eiements: ' | )

(a) There is a need for internationally agreed criteria,
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{(b) Governments should be vesponsible for adherence by their nationals to

these criteria,' _

(c) The criteria should include adequate procedures for verifying
compliance. '
126. Turing the consideration of the second alternative, namely the licensing
mechanism, it vas pointed ocut that the international machinery should not be set
up for the sole purpose of licensing the development of sea-bed resources, but
rather regulate, co-ordinate, supervise and control all activities relating to the
exploration and exploitation of the rescurces of the sea beyond national
Jurisdiction. According to this view, it would have, e.g., to promulgate safety
standards for the exploration and exploitation of the sea-bed resources,.propose
develofment plans and_ﬁake its own bﬁdget, proﬁiding for its own administrative
and other legitimate expenses; settle disputes between Member States, provide
technical assistance to the developing countries so that they may partiéipate in
the actual exploration and exploitation of the resources of the sea-bed,
apporticn reverues accruing from fees, royalties or grants and take appropriate
measures to protéct the developing countries against the fluctuation of world
prices of primary products. ' '
127. It was suggested that the international machinery should have the right to
grant or refusze a licence_depending on the extent to which the applicant conforms
to the criteria laid down. But, it should also be in a position of bargaining to
ensure that the maximum possible is obtained by way of royalties for chennelling
t0 the developing countries. The attractiveness of a bid must be evaluated to a
great extent in the light of what the operatof is willing to pass on to the
institution as royalty. '
128. It was also stated that the possibility of operations by an international
agency carrying out itself marine mineral development should be kept in mind as
a future possibility, although the practical feasibility of such a system was very
unclear at this stage. | | '
129. In this context the view was furthermore expressed that the concept of an
international agency empowered to explore, exploit, refine and market sea-bed
resouréés itself or through sub-contractors would be harmful to the interests of
developed ' and developing countries alike. Such an operating organization would,
(2) require a large initial capitalization; (b) meet and -
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even generate conflicts in the marketing of its mineral pfoducts, since it would
act ag a.prodﬁcer and an exporter only and hence try to unduly influence prices
under the.preSSure of the international community %o ré%urn a profit; (c) présent
problems regarding the distribution of profits t0 investors vis-d-vis the
international ccmmunity; (d).present problems with respect to the use of patenté
and industrial or trade secrets; {e) forece the internatiopal cbmﬁunity into
taking huge risks instead df alloﬁing the rigks to be taken by others and
benefiting'frcm the success where it is achievéd; (f) essentially deny té.
developing countries the benefits of service and supply industries surroundiﬁg

the mining and refining activity, the technologic spillover, social benefits
coming from developing skills and knowledge, as well as manufacturing iﬁduétriés;
while deléyihg at the same time their participation in sea-bed exploration. |
130. An international régime of which the international machinery willlbe & part
should provide inter alia the essential worklng guldellnes for its 0perat10n.
Thege should include provisions regarding: _ _

(l) Criteris estabilshlng the eligibility and capability of the ciaimant _
to exploit sea-bed resources and criteria governing minimum performance
requirements. | _ | | _

(2) Criteria covering such matters as working obligations, the types of
resources to be exploited under a title, the sizé of the claim, the durétibn and
terminaticn of the tltle, the accommodation of multiple uses of the sea-bed and
the water column, and the relation between exploratlon and exp101tat10n rlghts.

(5) Procedures to verify compllance w1th the- establlshed 0perat10nal
standards.

(h) Criteria governing conservatlon, safetv and ant1~pollut10n measures.

(5) The equitable application of beneflts and the channelllng of royaltles.

(6) The negotiation and conclu31on of lease contracts.

(7) International control of the activities and the effects of v1olat10ns,
including cancellatlon of title. |

(8) Utilization problems, i.e., when a dep051t extends across the borders of
a licensed area. ' _ |

{9) EffeétiVé'procedures for settlement of dispﬁtes;

(10) Rules governing the llablllty for damages arlslng from exploltation of

sea-bed resources. .
(11) Active participation of developing countries L ' / -
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It was suggested that this Sub-Committee should identify as one of the main

tasks of its next session that of devising a code regarding conditions of title

arrangements (érea,_period‘of tenure, royalties, ete.) and a system of operating

and supervisory procedures. National experience shows. that the development of

such
132,

133.

g code will be an arducus and time-consuming task.:

It was also said that the régime should ensure '

a rationally planned exploitaticn of sea-bed fesburces influencing, by way
of its licensing programme, the over-all volume of production so as to
maintain stability of prices and market cdnditions Ffor land and sea producers
alike;

an equitable distribution of inccme according to the principle'of maximum

benefit to mankind;
a falr return to investors and adequate remuneration to concerns engaged in

various operations;
the allocation of a certein percentage of inceme to the United Nations in
order to increase its resources and enable it to expand its technical

assistance activities.
The objeétives of the international régime and international machinery are

to serve mankind as a whole; it should therefore meet the following criteria:

13Lh,

promote ses-bed exploration and development;

provide protection for the integrity of investments as well as an opportunity
for a reasonable return on risk investments ; '

provide for the payment of royalty on production.thus allowing the
internaticnal community to share in tﬁe benefitsg.

help the developing countries acquire the capabilities that will erable them
to participate direétly in sea-bed development;

be accepted by the nations of the world.

The view was expressed that a flexible concept of international machinery

would he a realistic approach at thigs stage. A simple and effective machihery

could be designed to serve anticipated needs and offer'the best possibility for

the dévelopment off revenue for international purposes. A more sophisticated

machinery may need to be established leter in the light of subsequent developments.

Juun
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135, It is likely that at the outset the ofganizaﬁion would be eble td do no more
than act as a fegistfy of activities and at the.very most as a liqensing'ageney.
It is alse.expeCted that in the first years the new authqrity will have neither
the expertise nor the.equipment nor the financial backing to conduct:its own
exploratibn'and exploitation of the sea-bed. But this ig no ergumeht againet
giving it the powers needed to dlscharge other functions, It was therefore
suggested that the 1nternat10nal machlnery should be consﬁltuted,so ag to be able
£o undertake the most diverse tasks, including functions with regard to adoption
and implementetion of apprdpriate standards and othef regﬁlator& matters..
Therefore, the 1nstruments constltutlng the new 1nternat10nal machznery should
establish it in suech a way as to be legally, organlzatlonally and technically
equipped to perform its functlon as trustee or administrator of the common
heritage of mankind. . S
136. The question of machinery needs to be_regarded simultaneously with, and in
the light of, the iegal regime which will have to be elaborated to.govern'
activities on the sea—bed Oufside nationalnjurisdiction. The type of maehinery
will unquestlonahly be dependent upon the type of reglme agreed upon. Mbreover,'
the nature of the reglme or arrangements to apply in the area may be affected by
the eventual determination of the llmlts of the area beyond national Jurlsdlct;on.

Final decision on the exact scope and functlons of the machlnery'may,
therefore, ‘have to walt until a reasonable solution to the problems of the reglme
governing the development .of marine mineral resources in the 1nterests of_manklnd,
and an agreement on the quesﬁion of ﬁhe limifs_of the.area beyoﬁd ﬁational
Jurisdiction is in sight._'Discussion, ag dietiﬁct from decieioﬁg_on_the Question
of machinery should however not be held up.uhtil these cpmplex pfoblems will be
settled. ' ' .. ._ . o
137+ It has been pointed out that even the 1mplementatlon of the very'modest
functions attached to the concept of a reglstry of clalms would requlre some sort
of institutional arrangements.

Tt was also mentioned that the concept that the gea-bed and ocean floor as L
a ccmmon heritage of manklnd is.in fact compatlble w1th various forms of machinery

and is not necessarlly to be 1dent1f1ed:w1th the exercise of rights by an o

international body only.

/bo.'
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The principle of the ccmmon heritage of mankind should, however, not give
rise to a mushrooming international bureaucrécy the very dimensions of which
could make it irresgponsible and irresponsive to the aspirations of States.
Ihternational machinery will be required but one should avoid the degree of
complexity which would congume almost entirely the part of the proceéds frem the
production of gea-bed rescurces which are destined for the world community as a
whole.

138. Any machinery must ccumand the support and confidence of the Qoverrments of
all the nations of the world who create them - developing and developed,
‘socialist and capitalist, large and small, ccastal and land-locked: equally the
régime must instil confidence in the minds of operators - be they govermmental

or private - that titles granted or registered are effective and can, and will,

be supported, and that decisions (both administrative and operational) are glven
Justly, impartially and with proper expedition.

139. In order to aveid extenéive'claims, international machinery for the sea-bed
could perhaps devise a«system of quotas of registration or a predetermined ceiling
on the number of registrations each State 1s entitled to make.

It was, however, also gtated that instead of limiting the number of claims
or the total average to be held by an organization or a nation - which would
discourage exploitation - provisions should discourage a producer freom holding
more ground than he needs and require him to achieve production if he wants to
hold his claims after a reasonable period.

140. It was also stressed that the international machinery shouid'ensure that
production of sea-bed minerals should not unduly affect the price level of
minerals obtained on dry land. Another opinion held that the effects of
machinery which would introduce more gweeping international controls would run
counter to-the.interests of ‘both the developing and the developed countries.
Instead of controlling production so as to protect the markets of land ﬁroducers,
ways should be sought to solve the problems of fluctuating prices and demandé
regardless of where the minerals originate, i.e., in the context of world mineral

production and trade - instead of discouraging sea-bed exploitation through

additicnal strictures.

/e
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141. It was pointed out that preferential rights should be granted to the coastal
State for the expleitation of depozsits lécated partly beyond its national
jurisdiction._ The granting of preferential rights of that kind should however in
no way prejudice the delimitation of the area of natiocnal jﬁriédiction or be used
to reduce the area of the sea-bed where the ceoastal State exercises_sovereigh
rights. _ |
" 1h2. Supervisory procedures should allow for the partieipation of the éoastal

State in the cage of activities in areas adjacent to the limits of national

Jurisdiction. _ \

145, The possibility of registration of claims by intergovermmental agencies
referred to in the Secretary-Generalls report was felt especially important for .
developing countries which could through such- a procedure pool their resources in
regionai ventures . _ N .
14k. Tt was suggested that any future regulation should include an obligation on
the part of the operator to provide the most detailled possible scientific and _
technical information; in that connexion the precedents established in article XI
of the Cuter Space Tr%aty‘and article III of the Antarctica Treaty'were‘fecalled.
145. Cne function of an international machinery should be to ensuré that the .
proceeds derived from activities Wiﬁh respect to the sea-bed ghall be applied in
an equitable manner, taking into account the paramount need to accelerate
thereby as far as possible the econcmic growth of the developing countries. -
146. A broad range of methods of channelling benefits in the interest of the
international community should be considered; this task.cbuld_be entrusted either
to the_future international machihery itself or to gome United Netions organ. '
147. In this qonnexion congideration might be given to channelling‘fhefprocéEds
to developing countries as project assistance through existiﬁg internaticnal or
regional_agencies Which.elready have develbped expertise in the field_of project
evaluation, implementation and supervision. It was argued'hOWever that since the
benefits should acerue to devéloping countries as a conseqﬁence of the concept 6f
the common hefitage of mankind, they should not be distributed'aé.a form of '
econcuic assistahce. _ '

148. At the end of the discussion of this item, the Following observations were

made :

/..
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(a) With the exception of some minor criticisms, the report of the Secretary-
General has been commended as an excellent study. It was also suggested to
follow-up the analysis contained therein in order to render the report more
complete . '

(b} In general, it has been recognized that some form of international
machinery will have to be a part of an internatiocnal régime set up to govern and
prombte the exploration and exploitaticn of sea-bed rescurces.

(c) It was stressed, however, that any institutional arrangement - which
will kave to be acceptable to the world cammunity as a whole - should not give
rise to a heavy international bureaucracy which would offset the expected
advantages-.

(a) Aﬁongst the three systems listed in the Secretary-General's report, the
concept of an operational agency was considered in a separate context. Some
delegations felt strongly that this systeﬁ wags practically not feasible; others
insisted that it should be kept in mind as & future possibility.

(e} . The two otber alternatives, registry and licensing systems, were
considered as elements within a brecad range of possibilities, one being the more
refined version of the other. Other delegations maintained that there was an
essential difference between a registry system and a licensing authority.

(f) The registry has been congidered as an acceptable system on the
understanding that it would be complemented by internationally established
criteria to be adhered to and adegquate procedures to verify'ccmplianee with such
criteria.

(g) Other delegationg felt that a registry system weuld lack the necessary
authority to protect the interests of mankind as a whole. According to their view,
even a licensing system woﬁld only be adequate if it were endowed with the powers
to regulate, supervise and control all activities relating to the exploration and
exploitation of the regources of thig area.

(h) Several econcmic and technical requirements, criteria and procedures
which would have to be included in any such ingtitutional arrangement were put
forward. In this.context it was suggested that the Economic and Technical

Sub-Committee should elaborate at its next session a code regarding conditions of

title arrangemenis and a system of operating and supervisory procedures.

/...
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(i) Most delegations stressed that they could offer only preliminary views.
It was also.felf that final consideration of the guestion of international
machinery would have to walt until it is possible to view a solution to other
prdblems,namely the question of the basic principles of the régime and the
definition of the limits of the area beyond naticnal jurisdiction. '

(3} A flexible concept of the internationsl machinery was suggested: a
system which would meet present needs and which would allow for expansion.if a

more sophisticated machinery would be needed later on.
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