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Fxplanatory Note®

The question of passage through the territorial sea (item 2.4 of the list of
gubjects and issues relating to the law of the sea)'has-to date been conmidered to be
vneatisfactorily determined. Dissatisfaction with the existing zules stems largely
from the subjective nabure of the tests to be applied under the 1958 Convention on
the territorisl sea and the conL1auous zone for the determination of the innocence

or-otherwise. of pasgage.

The intention of this document is to coniribute to the work of the Committee by
gubmitting draft articles relating to this item with a view to establishing general
rules of a more objective nature than those at present existing.

Whilst the draft articles sesk to rebtain the traditional concept of "innoccent
passage", they seek also to improve upon the existing definition of "passage” snd to
include in thas term actions taken by a passing ship to render assistatice to persons
or ships in danger or distress. The inmocance of passage ig still to be determined
by relation to the peace good order and security of the coastal State, but an objective
test is sought 1o be apnlied in determining what acts are in fact considered to be
vrejudicial to the peace, good crder and security of the coastal State. \

Provigion is made in the draft articies for a coastal State to be émpowered
to designate sealanes and traffic separatlion schemes for the passage through its waters
of ships having svecial characteristics. These are defined to include submarines and
other underwater vehicles, tankers and other ships carrying nuclear or other
inherently dangerous o1 noxicug substances,. and marine research and hydrographic survey
ships. The designation of such sealanes is left to the discretion of the coastal
Stale, although in the exercise of that discretion the coastal State is required to
take into account such mztters as the recommendations of competent international
organizations; channels cungtomarily used for international anavigation; the speciszl
characterisiics of warticular chamnels; and the special characteristics of particular
ships. Greater flexidbility is sought in relaticn to the passage by submarines which
are to be permitted to pass submerged provided that they give prior notification of
thelr passage and confine their passage to sealanes designated by the coastal Staote.
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The yules relating to government ships are sought to be made clearer by the
specific application of the latter of the general rules relating to innocent passage
and the making of the flazg State liable for any damage done in the coastal State by
any warship or any other non--commercial govermment ship as a result of its non-
compliance with any of the laws ox regulations of the coastal State. Provigion
relating 0 passage through the territorial sea is also sought to be made for the
sugspension of the right of passage of any warship that persists in non-compliance with
these rules and regulations.

The draft articles are nol intended fto stand alone but to be fitted at an
appropriate place into a more comprehensive convention relating to the territorial
sea. In conseguence no attempt has been made to cover such matters as
archipelagic waters or siraits used for international navigation to which special
consideration may be reguired to be given. These are intended to provide merely
the general framework relating to passage into which those and other special
circumstances may be fitted with such modifications to these general rules as may be
appropriate to meet the special reguirements of each such case.

Section I. Rules applioéble to a1l ships

Sub-gection A. Right of innocent passage
Argicle 1 .
Subject to the provisions of these articles, ships of all States. vhether coastal
or not, shall enjoy the right of innocent passage through the territorial sea.
Article 2 SRR
.1. Passage means navigation through the territorial sea for the purpoéé either of
traversing that sea without entering any port in the coastal State, or of
proéee&ing to any port in the-coaStal State from the high éeas, or of malking for
the high seas from any port in the coastal State.
2. Passage includes stopping andméhbhorings‘but thy in so far as-the séﬁe'afé“

incidental to ordinary mavigabion or are rendered necessary by force majeure or

bj‘Qistress; otherwise passage shall be continuous and expeditious, .
5.  For the'ﬁﬁrposes of these articles the Texm ”part” includes any harbour ox
roadstead normally used for the loading, unloading or anchoring of ships.’
Article 3

1. Passage is innocent so long as it is not prejudicial to the peace, goocd oxder or.
security of the coagtal State.  Such passage shall take place in confbrmity
with these‘articies and with other rules of internatiomal law.

2. Pessage of a foreign shiyp shéll be considered to be prejudicial to the peace,
good order or sécurity of the coastaluState, if in the territorial sea it
engages in any of the following activibties:

() any warlike act against the coastal or any other Statey

(b) any exerclse or practisge with offensive weapons of any kind;
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(¢) the launching or taking on board of any aircrafi; _
(d) +the launéhing, 1andingubf fakiﬁg on board of any warlike device;
(e) the embarkﬂng or dlsembarilng of any person; ‘
(£} 'ény-act of espionage affecting the defence or security of the coastal State;
(g) any act of propagands affecting the security of the ccastal State;
(a) any act of interference with any sysiems of communicetions of the
coastal State; S |

{1} ‘any act of interfgrence‘with_any other facility or installation of the

. Goastal qtate' ‘ - '
(j) any other acu1v1tv not hav1ng a dlrect bearing on passage.
The provisions of paragraph 2 of this article shall not apply to any activifigs
carrled out with tho DrlOT auﬁhorlzatlon of the coastal State or ag are rendered
necessary by force maJoure or distress or for the purpose of rendering assistance
to persons or vesg sels in dangev o distress.
The coastal State ShalL not nam ar the 1nnocent paspage of forelgn shlps through
the terrltorlel sea and9 in partlculavg 1b shall not, in the appllcatlon of thesge
aktlcles or of any laws or regulatlong made under the provisions of these
artlcle "discriminate apalnst the ships of any particulasr State_pr against ships

oarrylng cargoes to, from or on behalf of any particular State..

' The coastal State is requlred to glvﬁ appropriate publicity %o any obstacles or

dangers to navigation, of which it has knowledge, within the territorial sea.
The coastal State_may toke the nccessary steps in its terrltoylalrsea to, prevent--
passage which is not irmocent.

In the cass of Sh1p° proceeélng to any port in the coastal State, .the coastal

 'State ghall also haJe the right to take the necesqary steps o prevent any breach

of the conditions to which admicsion of those ships to such pori is subject.

| | A o :: ‘__ Artlcle 4 7 . ) |
Subject to The prov1vwonq of pawagranh 2 of thls article, the coautal State T2y,
without discriminstion amongs®s foreign shlpq, sugpend temporarily in specified
areas of the territorial sea the 1nnocenu passage of foreign shlps if such
suspens1on is e%SEntlal for the prOUepu$on of 1ts security. _Such suspen51oﬂ

shall take effect only aftur hamlng been given due publicity.
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Sub-section B. Regulation of passage

1.

3.

Except to the extent authorized under the provisions of these articles, there shall
be no suspension of the innocent passage of foreign ghips through straits used for
international ravigation or through seclanes designated under the provisions of

these articles.

Article 5

The coastal State may make laws and regulations, in conformlty with the provisions
of these articles or other rules of international law, relating to passage through
the territorial sea, which laws and regulations masy be in respect of all ox any of
the following: | -

(a) the safety of navigation and the regulatlon of marine traffics

(b) the utlllzatlon of, and the prevention of destructlon or damage to, fac;lltles

' and systems of aids to navigation;

(¢) the prevention of destruction or damage to facilities or installations for the
exploration aﬁd exploifafidn of the marine resources, including the resources
of the seabed and subsoil, of the territorial sea;

(4) +the prevention of destruction or damage to submariné or aerial cables and
pipelines; ' ' )

(e) the preservation of the environment of the coastal State, and the prevention
of pollution thereio; - ' ‘

(£f) research of the marine enviromment;

‘(g) prevention of infringemenf of the customs, fiscal, immigraticn; gugrantine

or sanitary regulations of the coasial State.
The coastal SHate shall'give due publiicity to all laws and Iégulations made under

' thé provisions of this article.

Poreign ships exercising the right of innocent passage through the territdrial

gea shall comply with all such laws and regulations of the coastal State.

Sub-~gection C. Ships having gpecial characteristics

1.

Article &
Submarines and other underwater vehicles may be required to navigate on the
surface and to show their flag except in cases where theys '
(a) have given prior notification of their passage to the coasgtal Staté; and
(b) if so required by the coastal State, confine their passage to such sealanes

as may be designated for that purpose by the coastal State.
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Tankers'end‘ships cerrying miclear or cther inherently dangercus or noxious
eubstanceeror materials may be required to give prior notification of their passage
to the coastal State and to confine their passage to such sealanes as may be
designated for that purpose by the‘coaejal State,

For the puxpoees of this a&ticleg the term "ﬁenker” includes any ship used for the
carriage in bplk in a liquid.state of petroleum, natural gas or any other highly
inflammable, explosive or pollutive substance.

Marine research‘and hydrographic survey ships may ke reguired to give prior
notification of their passage to the coagtzl State and to confine Thelr passage

to such sealanes as may be designated for that purpose by the ccastal State.
During their passage through the terriiorial sea foreign marine research and
hydrographic survey ships may not carry out any regearch or survey activities
without thelprior authorization of the coastal State.

A coagtal State which designstes sealanes under the provigions of this article may
also prescribe traffic separation schemes including depth separation schemes for
the regulation of the paesage of ships through those sealanes. '

A coagtal State may from tlme to time, after giving due publicity thereto,
substitute other sealanes for any sealanes prev1ously de81gnated by it under the
provisions of this article.

In the designation of sealanes and tﬁe prescription of fraffic separation schemes
under the provisions of thie‘aftiole a coastal State shall take into accounts:

{a) Themrecemmendatieﬁs'of competent international organizations;

(b) Any chammels oustomarily ueed'for internationalrnavigation;

(¢) The special characteristics of particular channels, and

(&) The special characteristics of particular ships.

The coagtal State shall clearly demsrcate all sealanes degignated by it under the
provisiohs_ef this articlerand indicéte them on charts to which due publicity shall
be glven. _ | -

In order to expedlte the paseage of ghipg through the territorial sea the coastal
State ehall‘ensure that the procedures for notlflcatlon under the provigions of

thig article shall be such as not to cause any undue delay.

Section IT, Ruiee apﬂlicable to merchant Ships

1.

 Article 7
No charge may be levied upon foreign ships by reason only of their passage through

the territorial sea.
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2.

Charges may be levied upon a forelgn ship passing through the territorial sea
as pafﬁent only for specific services rendered o the ship. These charges
ghall be levied without discrimination. ‘

Article 8§

- The criminal jurisdiction of the'cdéstal State shall not be exercised on board

& foreign ship passing through the territorial sea to arrest any person or to

" conduct any investigation in connexion with any crime committed on board the

ship during its passage, save only in the fdllowing cases:

(a) If $he consequences of the crime extend to the coagtal State; oxr.. .

(b) If the crime is of a klaé to disturb the peace of the country or the
good order of the terrltorlal sea; or

) If the assistance of the local authorities has been requested by the.
ceptain of the ship or by.the consul of the country whose flag the ship

o

(

flies; or 7
(@) If it isﬂhecessaxy for the suppression of illicit traffic in narcotic drugs.
Tha provisioﬁé of paragraph i of this article do not affect the right of the
coastal Btate to take any steps authorized by its"laﬁS'for the purpose of an
arrest or investigation on béard a foreign ship passing.through the territorial
sea after leaving any port in the coastal étate;
In the. cases provided for in paragraphs 1 and 2 of this article, the coastal
State shall, if'ﬁhe ceptain sc requests, advise the consular authority of the
flag State before tékiqg any steps, and ghall facilitate contact between such
authority and{%he ship's crew. In cases of emergency this notification may be
commanicated whiié the measures are being taken.

In considering whether or how,éﬁ arrest should be made, the local authorities

shall pay due regard bo the intereste of navigation.

The.coastal State may not take any sfeps qﬁ board a foreign ship passing through
the territdriai ses, td arrest any péfsoﬁ‘or.to sonduct any investigaticon in
connexion with any crime committed before the ship entered the territorial sea,
if the ship, proceeding from a foreign porﬁ? is only passing through. the
territorial sea without en+er1ng any pors in the coastal State.

Article 9
The ceastal 3tate shall not stop or divert -z foreign. ship pasaing through the

territorial sea for the purpose of exerCLSLng civil jurisdiction in relation

1o & person on board the ohlp
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The coastal State may not levy execution ageinst or arrest the ship for the
pufpose ofqéhyicivil proceedings, save cnly in respect of cbligations or
1iabi1itiesAassumed'or incurred by the ship itself in the course or for the
pdrpoée of'its:passage"thfdugh the waters of the coastal State.

The provisidﬂé of paragraph 2 of this article are without prejudice %o the right
of the coaétal“S%Eté, in accordance with its laws, to levy execution against

or to arrést;”forsﬁhe purpose of any civil proceedings, a foreign ship lying

in thé territorial sea, or passing through the territorial sea after leaving

any port in the coastal State.

Dection I1ZX. Rules applicable to government ships

Sub-secticn A. Government ships other than warships

2.

Sub-section B. Warships

1.

The rules contained in Sections I and II of these articles shall apply Ho
government ships operafed for commercial purposes.

Articie 11
The rules contained in Section I and. in article 7 of these articles shall apply

to govermnment ships operated for non-commercial purposes.

- With such exceptions as are contained in paragraph 1 of this article or in

article 14 of these articles nothing in these articles affects the immnities

whiéh such ships enjoy under the provisions of these articles or other rules

of international law.

Article 12

For the purposes of this article, the term "warship" means a ship belonging

to the naval forces of a State bearing the external marks distinguishing naval

vessels of its nationality, under the command of an officer duly commissioned

by the government of that State and whose name appears in the Navy List, and

manned by a crew who are under regular naval discipline.

The rules contained in Bection I of these articles shall apply te warchips.

Foreign warships exercising the right of innocent passage shall noi, in the

territorial sea: '

(a) Carry out any manoeuvres other than those having direct bearing on
passage; or

(b} undertake any hydrographical survey work or any marine research activiiies.
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4., If any warship does not-comply with the laws and:regulgtipns:of thé‘coastglf 
State relating to passage. through the tgrritorial sea-oT failahto,cémply‘ﬁiéﬁ
the requirements-opraragraph-j-of.tbgﬁﬂarticleﬂign@fdisrggards a0y iéquegt!

i for compliance whichris made fo i%; the coastal étatehmay"suépepdAthe.right
of passage of . such warship and may reguire it to .leave the territofiai‘sea oy
such route as may be directed by. the coastal Sfate.y In additioﬁ_fqﬂguch
sugpension of;pgssageyﬁthencqastal Sﬁate mayjprohibit the passage of_fhaﬁ
warship through the territorial sea for such period as may be déte:mingdlby“

the coastal State.

CArtiele 13, .. . T
With such exceptions as are contained in Articles 12 and 14 of these artiéles
nothing in these articles affects théwiéééﬁifies which warships enjoy uvnder,.
the provisions of these articles.or other rules of international:law. '

Sub-section C. Liability of governmenttgéigﬁ;”‘ |

o Article 14 _ . _
If, ag a result of any non-compllance by arny warsh;p,or,otbgpﬁgovernment ship
operated for non-commercial purpoges with any of the laws or regulations df thel,
“coastal State relating to passage through the territorial .sea or with any of the
provisions of these articles or other rules of internafional law, any damage is
caused toltha coastal State, including its environment and any of .its facilities,
ingtellations or othexr property, cr to any of its flag vesgeisylthen liability .
for such damage shall be borne by thgwg%ggi§§ateméf the ship caunsing such.

damageﬁ-"
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