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Ex~p. lanator~_ No% e : 
t 

The question of passage through the territorial sea (item 2.4 of the list of 
subjects and issues relating to the law of the sea) has. to date.been considered.to be 
unsatisfactorily determined° Dissa, tisfactionwith the existing r~ies stems Is~gely 
from the subjective nabure of the tests to be applied under the 1958 Convention on 
the territorial sea and the contiguous .zone for the determination of the innocence 
• or: otherwise, of passage. :. 

The intehtion of t]~is document is to contribute to the work • of the Committee by 
submitting draft articles relating to this item with a View to establishing general 
rules of a more objective natu.re than those at present existing. 

• 

, .. . , 

Whilst the draft articles seek to re.%ain the tra..ditional concept of "innocent 
-0assage" they seek also %o improve upon the existing definition of "passage" s,nd to 
_ ~ . 

include in tha-b %erm actions taken by a passing ship $o render assist~uce to persons 
or ships in danger or distress. Ti~e innocence, ofp~ssage is still %o be determined 
by relation to .... the-peace good order and security of the coastal-Stat.e~ but a~-i objective 
-best is sought to be app!±ed in determining what acts are in fa~t considered to be 
preju..di.c$.a!.t0, the peace~ good order and. security of the coastal. State ..... ...,. 

• 

Provision is made in the dra.ft articles for a coastal State to be empowered 
-,~o designate sealanes and tra, ffic oep~ration scnem~s for the passage through its waters 
of ships having special characteristics° These are defined to include submarines and 
other underwater vehic!es~ tattlers ar.d other ships carrying nuclear or other 
inherently dangerous or noxious substances~, and marine research and hydrographic survey 
ships, The designation of such sealanes is left to the discretion of the coastal 
State~ although in the exercise of that :discretion the coastal State is rear±red %o 
take into .accoruut such matters as the recommendations of competent international 
orgsa~izations~ channels customs~ri!y used for international navigation ° the special 
characteristics of par%icular ch.~rm, els~ and the special characteristics of particular 
ships° Greedier flexibility is sought in relation to the pasSage by submarines• wlui.ch 
are to be permitted to pass submerged provided that they give prior notification of 
their passage and confine their passage to sealanes designated by the coastal State. 

G~,, 7~-48846 
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The rules •relating to government ships are sought to be made clearer by the 
specific application of the latter of the general rules relating to innocent passage 
and the making of the flag State liable for any damage done in the coastal State by 
any warship or any other non---co~ercial government ship as a result of its non°- 
compliance with any of the laws or regulations of the coastal State. Provision 

.. . . . . .  

relating to passage througl~ the territorial sea is also Sought to be made for the 
suspension of the right of passage of arzj warship that persists in non-compliance with 
these rules and regulations. 

The draft articles are not intended to stand alone but to be fitted at an 
appropriate place into a more comprehensive convention relating to the territorial 
sea. In consequence no attempt has been made to cover such matters as 
archipelagic waters or straits used for international navigation to which special 
consideration may be required to be given. These are intended to provide merely 
the general framework relating %o passage into which those and other special 
circumstances may be fitted ~.:~ith such modifications to these general rules as may be 
appropriate to meet the special requirements of each such case. 

Secti0n !, ° ...... Rules _apP!icable to all ship_s 

Sub-section A. Right of innocent passage • , 

Article l 

Subject to the provisions of these articles~ ships of all States~ whether coastal 

or no%~ shall enjoy-the right of i~mocen% passage through the territorial sea. 

Article 2 ' ~ 
... 

I. Passage means navm~asion through the territorial sea for the purpose either of' 

traversing that sea ~:ri%hout en%erings~ny port in the coastal Sts, te~ or of 

proceeding to any port in the coastal State from the high seas9 or of m~ing fo r 

the high seas from -any port in the coastal State. 

2. Passage includes stopping and anchoring~ but only in so far as~-%he same are 

incidental to ordinary navigation or are rendered necessary by .force majeure or 

by distress~ otherwise passage shall be continuous and expeditious. 

5- For the :purposes of these articles the term "port" includes any harbour or 

roadstead normally used for the loading~ unloading or anchoring of ships. 

Article ~. 

I. Passage is innocent so long as it is not prejudicial to the peace~ good order or 

J " % 7  . security of the .coasG~_ State. Such passage shall take place in conformity 
• . . 

with these articles s~nd with other rules of international law. 

2. Passage of a foreign ship shall be considered to be prejudicial to the peace, 
-" . • 

good order or security of the coastal State~ if in the territorial sea it 
.. 

engages in any of the following activities: 

(a) any warlike act against the coastal or any other State~ 

(b) any exercise or practise with offensive weapons of any kind~ 
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(c) the launching or taking on board of any aircraf$~ 
• . 

(d.) the  l aunch ing9  l a n d i n g  o r  t a k i n g  on board .of any w a r l i k e  device~ 
• . • • " .  < "  r 

(e) the embarking or disembarking of .any person ~ 

(f) $~n) act of espionage affecting the defence or security of the coastal State~ 

(g) any act of propaganda affecting the security of the coastal State~ .... 

(h) any ac t  o f  i n t e r f e r e n c e  ,~fith any sys tems of  communicat ions  of  the  
. . . . .  

coastal State ~ 
• 

( i )  any a c t  o f  i n t e r f e r e n c e  w i t h . a n y  o t h e r  f a c i l i t y  .or i n s t a l l a t i o n  o f  t he  
. . . . .  

.... Coastal State ~ 

(j) " any other activity not having a direct bearing on passage. 

3- The provisions of paragraph 2 of this article shall not apply to any activities 

c a r r i e d ,  out  w i t h  the  p r i o r  a u t h o r i z a t i o n  of  the  c o a s t a l  Sta te .  o r  as a re  r e n d e r e d  
. .  

- . .  , : 

necessary by force majeure or distress or for the purpose of rendering .assistance 

to persons or vessels in danger or distress. .., 
.. 

4. The coastal State shall not iiamper the innocent passage of forei.g n .ships through 

the territoris,l sea and~ in particular~ i% shall not~ in the application of these 
• . 
:. .., .. 

articles or of any laws or reg~.lations made under the Provisions of these 
.~ . .. • : . . .. 

• .. . 

articles, discriminate against the Ships of any particular State or against ships 
.. 

c a r r y i n g  ca rgoes  to ,  from. o r  on b e h a l f  o f  any p a r t i c u l a r  Sta te° .  
. . .  . . . .  

: 4 .~ 

5o The coastal State is required to give appropriate publicity to any obstacles or 
.. 

dangers to navigation, of which it has knowledge, within:the territorial sea. 

6. The c o a s t a l  S t a t e  ms.?" t ake  the..nccessa'~Dr, s t e p s  i n  i t s  t e r r i t o r i a l  sea  to. p r e v e n t  .............. 
• . 

• : . . . .  . . .  - . . • 

passage which is not innocent. 

7~ In  the  case of  s h i p s  p r o c e e d i n g . t o  any p o r t  i n  the  c o a s t a l  S t a t e ,  ..the c o a s t a l  ~ 
... .. . • . . . . .  • ..~" _.,." .. {. 

State shall also h&vethe right to tsd~e the necessary steps to prevent any breach 

of the conditions to which ~j~_~i-siou of those ships to such.port.is subject. , 
. . . .  • . . . .  .. '-. ~ . . .:. 

. • . . . "  . . . . . . . .  ~. . 

Article .¢ . . . .  
• . . .  . ~ '- • ]. • . - • . .  

• .. .. .. 

I. Subject to the provisions of paragraph 2 of this .article~ the coastal State may,. 

without discrimination amongst foreign ships ~ suspend temporarily in specified 

areas of the territorial sea %he innocent .passage of foreign ships .if such. 
.. 

• .: . . • .: . 

suspension is essential for t h e  pro%ec-bion of .its security. Such suspension.. 
.. 

. . . .  

shall %ske effect only after having been given due publicity. @ 

• . . 
• . . 

..... ..-. . • .. ... . • . . . . . .... 

•. . .~ • ~ : , 

.. . . . . . .  . 

Q h A ~ 

. ~.•- • . . . . . .  . . . . . .  
: . 
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2. Except to the extent authorized under the provisions of these articles~ there shall 

be no suspension of ~ the innocent passage of foreign ships through straits used for 

international navigation or through seslanes designated under the provisions of 

these articles. 

Sub-section B. Regulation of passage 
. 

' Article 

i. The coastal State may make laws and regulations~ in conformity with the provisions 
• 

of these articles or other rules of international law, relating to passage through 

the territorial sea~ which laws and regulations may be in respect of all or any of 

the following~ 

(a) ~ the safety of navigation and the regulation of marine traffic~ 

(b) the utilizationof~ and the prevention~of destruotion or damage tog facilities 
• 

: sy tem  of to 

(c) the prevention of destruction or damage to facilities or ins~allati0ns for the 

exploration andexploitation of the marine resources~ including the resources 

of the seabed and subsoil~ of the territorial sea~ 

(d) the prevention of destruction or d~nage to submarine om aerial cables and 

pipelines~ 

(e) the preservation of the environment of the coastal State~ and the prevention 

of pollution thereto 

(f) research of the marine environluent~ 
• . 

" (g) prevention of infringement Of the customs, fiscal9 in~nigration~ quarantine 

or sanitary regulations of the coastal State. 

2. The coastal State shall give due publicity to all laws and regulatiOns made under 

the provisions of this article. 

3. Foreign ships exercising the right of innocent passage through the territorial 

sea shall comply with all such laws and regulations of the coastal State. 

Sub-section C. Ships having special characteristics 

Article 6 

I. Submarines and other underwater vehicles may be required to navigate on the 
• . 

surface and to show their flag except in cases where they~ 

(a) have given prior notifiOation of their passage to the coastal State~ and 

(b) if so required, by the coastal State~ confine their passage to such sealanes 

as may be designated, for that purpose by the coastal State. 
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• . . 

... .~ 

2. Tankers and ships carrying nuclear or other inherently dangerous or noxious 

substances or materials may be required to give prior notification of their passage 

to the coastal State and to confine their passage to such sealanes as may be 

designated for that purpose by the coastal State. 
• . 

3- For the Purposes of this article~ the term "tanker" includes any ship used for the 

carriage in bulk in a liquid state of petroleum~ natural gas or any other highly 
• .. 

inflammable~ explosive or pollutive substance. 
.. 

4- Marine research and hydrographic survey ships may be required to give prior 

notification of their passage to the coastal State and to confine their passage 

to such sealanes as may be designated for that purpose by the coastal State. 

5. During their passage through the territorial sea foreign marine research and 

hydrographic survey ships may not carry out any research or survey activi~ties 

without theprior authorization of the coastal State 

6. A coastal State which designates sealanes under the provisions of this article may 
• 

also prescribe traffic separation schemes including depth separation schemes for 

the regulation of the passage of ships through those sealaneso 
• . 

.~.: 

• 7. A coastal State may from time to time~ after giving due publicity thereto~ 
~ . 

substitute other sealanes for any sealanes previously designated by it under the 

provisions of this article. 
.. 

8. In the designation of sealanes and the prescription of traffic separation schemes 

under the provisions of this article a coastal State shall take into account~ 

(a) The-~ re commendations of competent international organizations~ 

(b) Any channels customarily used for international navigation~ 

(c) The special characteristics of particular channels~ and 

(d) The special characteristics of particular ships, 

9.-~ The coastal State shall Clearly demarcate all sealanes designated by it under the 

provisions of this article and indicate them on charts to which due publicity shall 

be given. 
.. 

.. 

I0. In order to expedite the ~ passage of ships through the territorial sea the coastal 

State shall ensure that the procedures for notification under the provisions of 
. . 

this article shall be such as not to cause any undue delay. 

Section II. Rules aDolicable to merchant Ships 

Article 7 

i. No charge may be levied upon foreign ships by reason only of their passage through 

the territorial sea. 
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2. Charges may be levied upon a foreign ship passing through the territorisl sea 
, . • , . 

as payment on ly  f o r  s p e c i f i c  serv io .es  r e n d e r e d  %o the  ship° These c h a r g e s  
. .  

• . . , 

shall be levied without discrimination° 
• . ... 

Article 8 ' " ' .. '. 

• 1 . . •  The cr iminal ,  j u r i s d i c t i o n  o f  t h e  c o a s t a l  S t a t e  s h a l l  not  be e x e r c i s e d  on boa rd  
• . . . . .  . ; 

a foreign ship passing through the territorial sea to arrest any person or to 

conduct  any i n v e s t i g a t i o n  i n  connexion  wi th  any crime committed on boa rd  the  

ship during its l?assage, save only in the following cases.° 

(a.) If the consequences of the crime extend to the coastal Ste, te~ .or.- .. 

(b) If the crime is of a kind tO disturb the peace of the country or the 

good order, o f  the  t e r r i t o r i a l  sea~ o r  

(c) If the assistance of the local authorities has been requested by the 

captain of the ship or by the consul of th@ country Whose flag-the ship 

flies~ or 

(d) If i% is necessary for the suppression of illicit traffic in n'arcotic drugs. 
• • . 

2. The p r o v i s i o n s  o f  p a r a g r a p h  1 of  t h i s  a r t i c l e  do not  a f f e c t  the  . r i g h t  of  the  

coastal State to take any steps authorized by its'laws for the purpose of an 

. a r res t  o r  i n v e s t i g a t i o n  on board  a f o r e i g n  s h i p p a s s i n g - ~ h r o u g h  the.  t e r r i t o r i a l  

sea after leaving any port in the coastal State. 

3,: In  the.  cases  p r o v i d e d  .for i n  p a r a g r a p h s  1 and 2 o f  t h i s  a r t i c l e ,  the  c o a s t a l  
. .  

• State shall, if the captain so requests~ advise the consular authority of ~he 

flag State before taking any steps, and shall facilitate contact between, such 
: .. 

a u t h o r i t y  and. %he s h i p ' s  crew, In  cases  Of emergency t h i s  n o t i f i c a t i o n  may be 
, . :  : .  . 

• . • . . 

communicated while the measures are being taken. 
.. . ~  . • . 

4. In considering whether or how an arrest should be made, the local authorities 

shall pay due regard to the interests of navigation. 

5- The . coas t a l  S t a t e  may not  t a k e  an N s t e p s  on t~oard  a f o r e i g n  s h i p - p a s s i n g  . through 
. :  

the territorial sea to arrest any person ~ or %o conduct any investigatio n in 

connexion w.ith .any crime committed b e f o r e  the  sh ip  e n t e r e d  the t e r r i t o r i a l  sea~ 
• . . .  

if the ship~ proceeding from a foreign port~ is only passing through.the 
• . • - . ", 

territorial sea without entering any port in the coastal State. 

Article 9 

1. The c o a s t a l  S t a t e  s h a l l  not  s tbp  o r  d i v e r t  .... s f o r e i g n . . s h i p  .pass ing  },~r0u.gh the 

territorial sea for the purpose o.f exercising civil jurisdiction in relation 
.. 

to a person on board the ship. 
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2. The coastal State may. not levy execution against or arrest the ship for the 
• . 

purpose Of~any civil proceedings9 save only in respect of obligations or 

liabilities assumed' or incurred: by the ship itself in the course or for the 
• . 

purpose of its passage 'th~dugh %he waters of the coastal State. 

3. The provisio•nS 0T paragraph 2 of this article are without prejudice to the right 
.. 

Of the c0astal:State~ in accordance with its laws9 to levy execution against 

or to arrest~ £or : ~  the purpose of any civil proceedings~ a foreign ship lying 
• 

in the territ0rial sea~ or passing through the territorial sea after leaving 
.° ... 

• . 

any port in the coastal State 

Section llI. Rules .... applic._able to government ships 

Sub-section A. Government ships other than warships 

' Article I0 
~ ~- : %  ::r. ~ ,, 

• 

The rules C0nt~ined in ~ Sections I and II of these articles shall apply to 

government sh~ips operated for commercial purposes 

Article II . . . .  

i. The rules contained in Section I andin article 7 of these articles shall apply 

%0 government ships operated for non-commercial purposes. 

2. With such exceptions as are contained in paragraph 1 of %his artio].e or in 

article i4 of these articles nothing in these articles affects the: immunities 

which such ships enjoyunder the provisions of these articles or other rules 

of international law. : 
• 

Sub'section Bo Warships • : " ' . . . .  " 

Article 12 

i. For the purposes of this articl.e~ the tern "warship" means a ship belonging 

%o the naval forces of a State bearing the external marks distinguishing naval 

vessels of its nationality9 under the command of an officer duly commissioned 

by the government of that State and whose name appears in the Navy List~ and 

manned by a crew who are under regular naval discipline. 

2° The rules contained in Section I of these articles shall apply to warships. 

5. Foreign warships exercising the right of innocent passage shall not~ in the 

territorial sea: 

(a) Carry out any manoeuvres other than those having direct bearing on 

passage ~ or 

(b) undertake any hydrographical survey work or any marine research activities. 
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. . . . .  "': • . . . .  "' ' " ' " • : . . . . .  " ' '."."i: .. ~ : ~ ' .. • { -. i..'[ .. .. - 
• •. : . 

• If ~ny-warship-°does hOt-.comply, withthe laws and-regu, la.tions of the coastal 
. . . . . . . . . . . . . . . . . . .  " ' ~ " ~ • : . -'~ . . . . .  " ' : ~. - .. .. " ' ~. ' . . . .  ." " -.i'~. 

Stat.e re!a.%ing..to passagethrough the. territorial.sea:or fails to comply.with 
• " . . . .  ' .... ' . . . . . . . . .  " . . . . . . . . .  " " ' " " " ' • " ~  " • '  . i ' " 

the requirements, of.~paragraph. 3. of.. this..: article~, and..~.disregards any. request 
• . . . . . . .  . . . . .  ,:.... ,.. .... . .: ... :...- ~ .. ' . . .{ ..... . .~ [ • . • ,.:., ... 

~ : .  f o r  c o m p l i a n . C e . , ~  w.hi', c h  i.~S. i.ma.de ..,to i%..~ • t h e  c o a s t a l  S t a t e  ~.m.ay.. s u s p e n d . ,  t h e .  r i. g h t ,  

o f :  . p a s s a g e ,  . o f :  : s u c h  w a r s h i p  a n d .  m a y  r e q u i r e . i t  t o . . l e a v e  t h e  . t e r r i t o r i a l  s e a  b y  
• • . . . .  . . . .  . : . . . .  . . • • . .  . • .  ; . -  • , • •~ . . 

s.uch..rou$.e as~may be: di.~.e~c.te.d .by...~the. coastal State. t In addition t O .... such 

suspe.nsion,.of.:,passage{~..~the...coastal State may....~prohibit the. passage of that 
• . . . . . . . . . . . . . .  , . ... . . ... . . ~ . • . - . .  , / . .. 

warship through the territorial sea for such period as. may he determined by... 
• . .~ . . , • . •- f.-.:- .. 

• . . . . .  t h e  c o a s t a l  S t a t e ,  . .... :• .,~. ..... . , .................. ,:~ ..... . . . . . .  . . . . . . . . . . .  ~• ................. -~ ....... i:=iA :. 

. . . . .  [ • . = . . . . - . .  

W i t h  s u c h  e x c e p t i o n s  a s  a r e  c o n t a i n e d •  i n  A r . . t i c l e s  1 2  and .  1 4  o f  t h e s e  a r t i c l e s  
•. . . . . . . . . . .  : . .  . . . . .  . L . - .  

.nothing ~in the:se~ arti~cle:s .affects the in~nuni.ties which •warships. enjoy under,. 

the provisions of these arti-cles,.or o.ther ..rules ..of international., law. .. 
• . -. 

I, iability of government ship...S .. 

~ ....~i.6 .. ...... ~.'. :. " Art, icle i14 . . . . . . .  

If~ as a result of any non, compliance by any .warship. or other gov, ernment ship 

o p e : r a t " e d  f o r  r ~ n - c o r m n e r c i a l  . . p u r p o s e s  w i t h .  a n y  o f  t h e .  l a w s  o r  . r e ~ l l a t i o n s  o f .  t h e  
. . .  

:coas.~al. Stat6 relating .to passage .~,hrough. the territori.al ..sea or with any of .the 

pro.vision:s of:.. these articles or.-o.the.r rules of international law~ any damage is 
. . . . .  . . 7 •  . . : : . • 

caused to the coastal State~ including its environment and..an ¥ of..its facilities, 

_ins$~a!lations or other property~ or to any of its flag vessel.s~ then liability 
.. 

f o r  s u c h  d a m a g e  s h a l l  b e  b o r n e  b y  t h e  f l ag :~ , . .S . . t a t e  o f  t h e  s h i p  c a u s i n g  s u c h  

clmnaNei~ , ... . .... . .  : . . . . .  .. ~ .: ... . . . .  . . . . . .  , ~ 

: . . . . . .  . . . : . . . .  . .  • . 

• . .  . . .  

• / . .  • : • 

Sub-section C. 
,... ~ ...:... < 

.. 

• . ... 

.., 

.: . ...~ .; 

' • ., i 
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