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QRGANIZATION OF WCRK

The CHAIPMAN welcomed the new uembers of the Sub-Committee and suggested

)

that, since ssveral of iis officers were absent temporarily, pendineg their return
£ ] £ g

thioy should be replaced Ly mewbers of thelr respective delezations, as had been
done on various occssions in the past. Thus, Mr. Diges (Liberia) and Mr. Kostov
(Bulgariz) would act as Vice-Chairmen and Mr., Kassem {Egypt) as Rapporteur of the
Sub=-Committee,

It was so decided,

Chairman invited Mr, Kassem to take the Ranporteur's seatb.

The CHATRMAY reminded the Sub-Commitiee that the previous summer at

Geneva it had been unable to complete its primary task, which was to prepare a2
comprehensive list of subjects and issues relating to the law of the sea and to

~ Ly

draft articles on them, as specified in paragrapn 87 of the plenary Committee's

report to the Genersl Assembly (A/8421). The Sub-Committes's task was defined in
subseguent paragraphs of the repori, notably in naragraph 99 in which it was

stated that the preparation of the list should be undertaken with a certain
flexipility. He therefore suggzested that the Sub-Committee should not preparé a
neyw programme of work. The old programme should te considered in the light of
the exylanaticns nrovided in paragraphs 93, 98 and 99 of the Committee’s report
{(a/8421), which were drayr from the Sub-Committee’s report. I+ was clear that the

B
I

general debate had bveen concluded and that the Sub-Committee should proceed to

prepare the comprehensive list of subjects and issues hlaulnv to the law of the
588,

In order to save time, he suggested that the Sub-Committee should continue to
follow the programme of work adopted at Geneva, asg gpecified in paragraph 02 of

: .. +
the report.

SLEY {Canada), rpeaking z2g Chairman of the working group composed

of the representatives of 11 delegstions which had sumitted working papefs$
reculled that at Geneva, the groun hed been given the task of facilitating
agresment on a cowprehensive list of subjects and issues relating to the law of
the sea, Comntyary to what had bteen hoped, the group had not been able to agree

on a rist before the end of the twenty-sixth sessicn of the General Assembly.

J A
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(Mr. Beesley, Canada)

However, negotiations had since been taking place between the Latin American and the
Afro-Asian groups. Befors it decided on its programme of work, the Sub-Committee
should be informed of the progress of those negotiations. He also vpointed out that
some delegaticns which had not submitted working vpapers had expressed a desire to
participate in the deliberations of the working group.

Speaking as the representative of Canada, he said he feared that there might
be some doubts as to the Sub~Committee's effectiveness 1f it did not act more
expeditiously in accomplishing its mandate. e hoped the list requested of it

would soon be ready.

QE:MQQ§Z§H§§‘(POland) said he shared the concern expressed by the
representative of Canada and pointed out that the Sub-Committee had only a limited
amount of time at its dispesal. He expressed the opinion that the working group
established at Geneva should resume its work without delsy. It would be a good
ides for representatives of other interested countries which were not at present
members of the working group to be allowed also to participate in its discussions.
The work being carried out by the group would not prevent other States from holding
consultations, and an effort should be made to agree on a list of subjects and
issues. He felt that the working group's mandate extended beyond the Geneva

gession, and he was ready to make a formal proposal to that effect if necessary.

Mr. INGLES {Philippines) said that the Group of 77 had continued to meet
to draw up a joint list and that it hoped to agree on one shortly.

Mr. BEESLEY (Canada) said it would be advisable to await the results of
the negotiations between the twe regional groups most concerned before setting a
date for another meeting of the working group. While it would be desirable for the
group to meet fairly soon, it would be a mistake to move too quickly. The Group

of 77 should be given time to obtain results.

Mr. ARIAS SCHREIBER (Peru) salid that, if the Afro~Asian and Latin American

groups were to submit a document which could serve as the bhasis for the
Sub-Committee's work, they should be givern an opportunity te hold consultations.
The preparation of a joint list of subjects and issues on the law of the sea, of
a general and objective nature, would be in the interest of all delegations, which

would be free to submit their views on the matter. The representative of Poland

/onn
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(M. Arias Schreiber, Peru)

had expressed the wish that the membership of the working group should bve left
open. Hig own delegation had no ohjection to an open membership, although it
Teared that delays would ensue if the Group of 11 menhers were converted into a

group of the whele.

Mr. STEVENSOW (United States of America) said that, in general, he

supported the views expressed by the representative of Canada. He hoped that,
even if they did not become meubers of the working group, delegations not

represented on It would he given an opportunity to participate in its meetings.

My TUNCEQ_(Turkey) said that the working group should not be made a’
group of the whole: however, those delegations which were not represented on it
should be allowed to participste in its work. The proposal to establish a
vorking group composed of delegations wﬁich had already submitted proposals had
been made during the session held in the previcus summer at Geneva, with a view
te preparing a Joint list. It was too early to ask the group to resume its
activities, since a Joint 1ist of subjects and issues relating to the law of the
sea to replace the proposals and drafis contained in the annexes te the
Comaittee’s report (A/6421) could not be drawn up until it was known which
proposals were still valid and which were not being maiptained. His delegation
shared the view expressed by the reprecentative of Canade, while reserving its
position as 10 whether the membership of the working group shouid he enlarged or

kept the same.

The CHAIRMAN said that, if there were no cbjections, he would take it
that the programme of work suggested at the heginning of the meeting was
accepted. '

It was sc decided.

The CHATRMAN said that a number of different opinions had been
expressed as to the working group's resumption of activities and that the matter
could be considered later. He would hold informal consultations with the other
groups and would inforw the Sub-Comnittee of the results. He stressed the
importance of-compiling a ligt of subjects and issues relating to the law of the
sea at the current session. He hoped the Sub-Committee would meet again at the

bezirning of the following week.

The meeting rose at 12.0% p.m.
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CONSIDERATION OF MATTERS REFEREED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE “AGREEMENT REACHED ON ORCANIZATICHN CF WCRK™ AS READ BY THE CHAIRMAN
AT THE L5TH MEETING OF THE COMMITTEE HELD ON 12 MARCH 1971

The CHAIRMAN invited the Sub-Committee to hear a statement by the
representative of Canada on fisheries and thereafter a report by several
representatives of working groups entrusted with preparing a list of subjects and

questions relating to the law of the sea.

My, BEESLEY (Canada)} recalled that fisherimen in a number of countries
were encountering problems resulting from the growing tendency towards »
over—exploitation and over-capitalization. The growing demand for fish, coupled
with advances in.techﬂology5 might reduce fish stocks to extincition. Meanwhile,
international regulations were still oriented more towards the freedom to fish
than towards the need for conservaticn. More rational fishery management was
urgently needed. However, different species required different methods of
management. Some, such as the sedentary species, were already being managed under
national régimes. The exploitation of velsgic species and marine mammals, on
the other hand, had to be governed by an international authority, while anadromous
fish constituted a special cage. Non-gedentary coastal species could he
effectively managed only by a system under which coastal States assumed
responsibility for their conservation as custodian for the international community
under internationally agreed principles. Such a system would give the coastal
States, not exclusive fishing rights but only preferential rights in particular
circumgtances. |

As had been emphasized by the Intergovermmental Working Group on Marine
Pcllution at its Hovember 1971 meeting at Ottawa, the explecitation of fisheries
resources should be considered as a part of the broader concept of the management
of the marine enviromment. According to the Group, the marine enviromment was of
vital impertance to humanity and must be so managed that its quality and resources
were not impaired. The capacity of the sea for self-purification was not unlimited,
and it was essential to prevent and control marine pollution. The FAQ Technical
Conference on Marine Pollution had alsc stressed the interrelationship between
the protection of the marine environment and the conservation of its living
regourcesg. Thoge concepts formed the basis for the principles his delegation

wished toc outline.
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{Mr. Beesley, Canada)

Coastal States had a special interest in and responsibility for the
conservation of the living resocurces of the sea adjacent to their coasts and
should have the authority required to manage those resources accordiﬁgly and be
entitled to preferential rights in that respect. The 1958 Convention on Fishing
and Conservation of the Living Resources of the High Sess had given a degrée of
recognition to those special interests, but the limitations and restrictions it
contained made it impossible to use the Convention as a basis for an effective
system of management by the coastal Statesg. TFurther development of the principie
was essential because fishing operations by distant States undermined the economic
base of coastal communities. In addition, the interests of coastal States must be
given further recognition in the light of %tle responsibility imposed on them by
the relationship between land and sea. The waters bordering the continents were
among the richest in the world, and in them was concentrated the production of
food organisms.many of which were dependent on the coast or on factors such as
estuarial mechanisms and the local upwelling of cold waters. The coastal State
therefore must protect that enviromnment. Thus, it had to teke measures, sometimes
at considerable cost, against marine degradation resulting from land activities
(stream poilution, dumping of refuse, industrial activities and the like). Such
actions could benefit resource productivity well beyond the traditional limits of
exclusive Tishing rights, and hence the coastal State should have a right to
protect its investment and a preferentisl share of the returna on it.

In exercising its management suthority, the coastal State would have to take
account of certain biological principles. Firstly, each population within a
species had its unigue characteristics and, with the exception of large pelagic
species and marine mammals, normally inhabited well-defined areas. In theory, it
gshould he managed as a separate entity, but that was undesirable because
restrictions on fishing in one locality regulted in the diversion of fishing
efforts to other places. Secondly, the production of new age groups in fish
populations should be kept at a maximum, since otherwise stocks might be reduced
to a level at which fishing was no longer econcmically possible. Thirdly, fish
should not be taken at too small a size, and each age group ghould be fished at =
time when additions in weight due to growth were balanced by naturasl losses. To
that end, fishing must be carried on according to a planned strategy. Lastly, it

/...
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(1ir. Beesley, Canada)

was essential to maintain the guality of ocean waters and prevent contamination
that would be detrimental to other links in the focd chain (includine humanity).
In & few short decades, merine polluticn might cause serious damage to the
resources of the world ccean. 7

Fish management in coastal waters should also take account of certain economic
principles. TFirstly, the resources of a fishery should be allocated to the
varioug participants on the basis of some gppropriate formula, go as to permit
eéch participant to obtain his shere on the most advantageous basis. In an
unregulated fishery, competition might be advantageous to some, but in the long
run everybody would lose: there would be cﬁveraexploitationg the spawning stock
would diminish and the cost of fishing operations would increasze. Furthermore,
access to fisheries should be controlled on the basis of some appropriate formuls
to ensure that the optimum rate of catch was not exceeded and that the fish were
taken without wasteful investments of capital and manpower, certain social factors
being, Lhowever, taken into account.

In order to put both the bioclogical and the economic principles into effect,
general principles of management'might be applied. Management must be based,
first of all, on widely recognized and internationally acceptable scientific
and socio-economic criteria. The coastal States must act in accordance with
objective guidelines, and the international community must have objective
standards by which to assess their action. Increased fishing operations might
bring 2 temporary increase in yields but would impair the capacity of the stock
to reprodice and might lead to long-term imbalances in the marine enviromment
with unpredictable consequences. Thirdly, all fish caught should be utilized
and species taken incidentally to the species sought should not be discarded,
since they might be valuable to other fishermen. Fourthly, management of an
internationally exploited fishery must ineclude accountability to the international
community. The authority of the coastal State would be unchallenged, but the
exercise of that authority would be subject to appropriate procedures for the
settlement of disputes. Lastly, all the countries participating in an
internationally exploited fishery should co-operate with the designated

management avthority and contribute their fair share of manasgement costs, in
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proportion to the returns they obtained; +that contribution might take the form
of research programmes. They should also provide information on catches,
statistics and the like.

The wvarious principles he had outlined were applicable to any rational
management system. However, only the coastal State could effectively implement
them for coastal species. Only the coaztal State could take prompt conservation
measures as needed, since it'was in the best pcsition to do so. Present
international management systems were inadequate. The varicus fishery commissions
provided an opportunity for the analysis of information, promoted research
rrogrammes and established regulations, but not all their members participated
actively in the work, and some participants in the fishery were not even represented
on the commission. Thusg far the commissicns had been unable to control fishing and
formulate effective regulations, owing to the rapid expansion of fishing operations.
In shdrt, they did not have sufficient authority to manage. Thelr decisions
required ratification and unanimous agreement and were often gifficult to enforce.
Moreover, they were not responsive to the speciazl interests and needs of coastal
States.

Under the system of coastal-State management for coastal species envisaged by
Canada. the commissions would continue to play an important role, advising the
coastal States and collecting and analysing the necessary data, but management
authority would rest solely with the coastal States. That authority itself would
be unchallenged, but its exercise would be subject to review based on
internationally agreed principles. In practice, the nationals of ecoastal States
might sometimes be granted exclusive righis to fish for certain species of
particular sccic-econcmic importance to the coastal population, while in other
cases they would simply enjoy preferential treatment. Coastal States migh
receive a share o1 the returns from Tishing without themselves engaging in it; such
an arrangement could be made for developing countries, which would receive a fee in
respect of fishing operations. |

Anadromous species such as salmon represented a special case. 'The amounts
expended by Canada for Atlantic salmon conservation were greater than the income

that it derived from its commercial catch. Such fish attained their maximum weight

/o
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{Mr. Beesley, Canada)

only on their return to their rivers of origin. Coastal States should therefore
have the sole right to harvest salmon bred in their own rivers.

The principles that he had outlined could provide the basis for internationally
agreed principles of fiéheries managenment , and he hoped that they would be discugsed
in the Sub-Committee. Furthermorealconsideration ghould be given to the
Gesirability of convening a technical conference of fishery experts to work out
principles of fisheries menagement which would then be referred to the conference
on the law of the sea. The technical conference could consider the practical and
scientific aspects of fisheries and formulate proposals for their solution, taking
into account the technical agsistance needs of the developing countries and the
measng of providing such assistance.

It was necegsary to find an accommodatibn between the interests of coastal
States and those of other countries, but if recognition was not given to the needs
of the former, the decline in resources would lead tc fiercer competition from

which the whole world would lose.

ORGANIZATION OF WORK

Mr. INGLES (Philippines) said that the groups engaged in consultations
had encountered difficulties which had slowed down their work. If they could
arrange to hold one full meeting, they would be able to agree on a final list.

There were in fact only a few questions still fo be resolved.

Mr, STEVENSON (United States of America) thanked the groups for their

efforts. ie regrettad, however, that an agreed 1list had not yet been placed hefore
the Sub-Committee. Half the session hed already passed and it was high time for
the Sub-Ccocmmittee to begin its substantive debate on guestions clearly within its
mandate. The guestion of fisheries had been referred to at the previous session.
The very clear review just given by the representative of Canada made if esasier to
assess the problem. The Chairman of the Sub-Committee should appoint a worlting
group to study the guestion of fisheries and to draw up draft articles for
consideration'by the Sub-Committes. If some delegations wished tc submit other

proposals on the subject of fisheries, a short debate could be held prior to the
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(Mr. Stevenson, United States)

formation of the working group. The work of the Sub-Committee should be pursued
in accordance with its terms of reference and must not be delayed simply because
the list of subjects and issues relating to the law of the sea was still being

worked on.

Mr. TUNCEL (Turkey) said that the statement by the representative of
the Philippines was hardly encouraging. In view of the remaining difficulties, it
could scareely be expected that the complete list would be ready hefore the end of
the current session. In such circumstances, the Sub~-Commitiee must sveed up its own
work and, as suggested by the representative of the United States, it should select
now one or two specific issues and begin to congider them. His delegation would
prefer the question of limits to be congidered as a matter of priority, given the

importance of that question and the work already carried out by Sub-Commitiee I.

Mr. ARTAS SCHREIBER (Peru) said his delegaticn shared the cconcern of the

representative of Turkey but, in view of the complexity of the issues and the
multiplicity of the points of view and lists proposed, it was scarcely possible to
reach speedy agreements between the different groups. If an effort was not made
beforehand to narrow the divergences between the different groups. there was a risk
that the debates would produce as many proposals as there were participants. That
was why the delegations that were taking part in the informal meetings had sought
to reduce the existing divergences. It was hoped that they would be able to reach
the agreeemnt desired by all. The Sub-Committee should heed the request made by
the representative of the Philippines and allow the groups the necessary time to

complete the list.

Mr., KOSTOE_(Bulgaria) said that., while he had been interested to hear the
Philippine representative's report to the Sub--Committee, he saw no reason why the
informal groups had had insufficient time to complete their work. The Sub-Committee
had thus far held only two meetings, although it had already reached the middle of
the sesgion. His delegation had not objected when the Sub-Committee had decided to
give the three regional groups time to meet, but it had had misgivings from the

beginning and had felt that consultations should be concurrent with rather than
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(Mr. Xostov, Bulgaria)

replace the work of the Sub-Committee., Furthermore, two regional groups were not
participating in the consultaticns and it would be necessary to consult them later.
It would clearly have been better if all groups had participated in the
consultations from the outset. The Sub-Committees should proceed to work
immediately, without waiting for a complete list of issues. He wasg ready to accept
any proposal that would have the Sub~Committee begin without delay the consideration

of the items on which there was alresdy general agreement.

Mr. KOLESNIK {Union of Soviet Socialist Republics) sald he was aware of
the difficulties encountered by those who were taking part in the informal
consultations. The work of the Sub-Committee should not, however, be made dependent
on the results of those consultations. Its functions were to draw up a :
comprehensive list of subjects and issues relating to the law of the sea and to
prepare relevant draft treaty articles. His delegation took the view that it was
in no way mandatory that the first of those tasks should precede the second.

There were already many draft lists submitted either officially or informsily by
States or groups of States, but almest nothing had been done thus far to produce

a joint list. As the Bulgarian representative had said, the informel consultations
currently being held would have to be follcwed by a second series of talks in which
all regional groups would participate.

There were certainly ways of speeding up the Committee}s work, but the
preparation of the list must be undertsken on the hasis of the procedures normally
fellowed in the United Nationz. It would have been well to refer all formally
submitted preoposals to a working group. The group would then have been ahble to
analyse and compare the proposals and draw up a list for consideration by the

Sub-Committee.
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(Mr. Kolesnik, USSE)

The preparation of draft treaty articles was a very impertant matter that,
together with the preparation of the list, fell within the competence of the
Sub~Committee. During the previous session, exchanges of views had already been
held on such questions as the maximum breadth of the territorial sea, straits and
the limits of the continental shelf. Those were very complex guestions that could
not be bypassed. Their solution would determine the suecess or fallure of the next
conference on the law of the sea.

While it was useful to hold informal talks in which the interests of all
members must be respected, such talks should not be allowed to hinder the
Sub~Committee's work. His delegation hoped that the Sub-Committee would resume its
deliberations and that the Working Group would meet again to take up without

delay the consideration of questions of substance,

Mr. ESSEN (Belgium) said he understood both the difficulties presented
by the preparatibn of & 1list of subjects and the disappointment of certain
delegations at the slow progress mads in the informal talks. While awaiting
submisgion of the list, the Sub-Committee had not tackled other questions. But it
had the task of studying certain fundamental issues - particularly the limits of
naticnal jurisdiction - that determined all the others and should therefore be

considered as a matter of priority.

Mr. KHANACEET {(Kuwait) observed that the method adopted since the

beginning of the session ~ that of informal consultations - had proved itself in
the past and had produced positive results in, for example, the preparation of the
Declaration of Principles Governing the Sea—Bed and the Ocean Floor, later adopted
by the General Assembly in its resoluticn 2749 (XXV). Hence there was no reason
to abandon it.

The Sub-Committee should set out from the principle that the document to bé
submitted congtituted a whole and that all the subjects, whatever their degree of
importance in the eyes of a particular delegation, formed an integral part of it.
The cohesicn of the text should not be sacrificed to mere considerations of
time, particularly since the consulitations currently taking place, by eliminating
the difficulties, would subseguently enable the Sub-Committee to enter a productive

phase of work.
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Mr. RIPHAGEN {Wetherlands) favoured the establishment of a working group
to consider the guestions of fisheries, on which several délegations had already
stated their position. Until the list now being prepared was ready, the

Sub-Committee might usefully study that question.

Mr. BEESLEY (Canada) found it understandable that delegations should he
impatient at heing unsble to proceed with their work. At the same time, the
Sub_Committee could decide to hold official meetings while the private consultations
were proceeding.

The idea of establishing working groups reflected a jugstifiable concern to
expedite the Sub-Committes’s work. Nevertheless, it would be a somewhat premature
step because none of the subjects which such groups might be called upon to examine
had as yet been thoroughly discussed.

It appeared that sericus negotiations were proceeding with regard to the
preparation of the list of subjects and issues relating to the law of the sea. If
they did not result in the compilation of a single list, the issues might be

referred back to the Sub-Committee.

Mr. CASTANEDA (Mexico) said that he, too, was concerned by the slowness of

the negotiations concerning the list of subjects and issues relating to the law of
the sea. If the Sub-Committee was unable to redeem the situation, it might lose
the confidence placed in it.

Having regard to the nature of the work, i1t should not be go difficult to reach
agreement. In the first place, the list was to be simply a working basis and not a
specific programme; 1t would bhe neither restrictive nor binding and not all the
subjects included in it would necessarily be the subject of treaty articles.
Furthermore, the differences which had emerged should not be insurmountable because
they were concerned with form rather than substance. Some members, for example,
wanted to draw up a list of the criteria to be uged in defining the extént of the
continental shelfl whereas others would prefer a more general apprcach. Those were
questions of detail which it should be possible to settle quite easily.

The negcotiaticns might be expedited if the Chairman of the Sub-Committee
presided at the working sessions of the negotiating sroups and if a time-limit were

set for the completion of the negotiations. The latter had apparently progressed
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suffieiently in recent days to allow the preparation of a single lisf by the end of
the week. Otherwise, the various proposals outstanding could be submitted to the
Sub-Committee for exsmination. .

The difficulty with regard to the establistment of working groups lay in
deciding which subjects should be assigned to them. For example, the question of
fisheries proposed by the United States delegation, could not be separated from
that of the iimits of national jurisdiction, suggested by the Belgian delegation.. . In
the circumstances, it would be better to proceed by grouping gquestions which were

interdependent.

Mr. OGISO {Japan) also thought that the negotiating groups could finish
their work before the end of the week; for example, by Friday morning. If they
had not reached agreement by then, representatives of the groups could explain
their difficulties to the Sub-Committee and, in particular, tc members of delegations
which had not taken part in fhe negotiations. .
It would be premature to establish working groups because'the questions with

which they were to deal had been taken up only in the general debate.

Mr, HAYATOU (Cameroon) said that the private negoiiations cught not to
hinder the work of the Sub~Committee. It was, however, essential to prepare the list
of subjects and issues relating to the law of the sea. It would be a tiresome waste
of time for the Sub-Committee's next meeting to be again deﬁoted to procedural
questions. It might be wiser for the Sub~Committee to cancel its Thursday meeting
to allow the negotiating groups to complete their private consultaticns and then

report therecn to it.

Mr. JAYAKUMAR (Singapore) said that it was perfectly understandable that

the negotiations should progress slowly; it took time to reccncile different
viewpoints, The Sub-~Committee should resume its work on cquestions of substance -
the most urgent being that of the limits of national jurisdietion - although without
thereby disrupting the negotiations. The Bureau might prepare a work programme to

take account of that twofold need.

Mr. HARRY (Australia), Mr. PARDO (Malta), Mr. SHITTA-BEY (Nigeria) and

Mr, TRAORE (Ivory Coast) asked for details of the item to be placed on the agenda of

the Sub-Committee's next mesting devoted to substantive guestions.
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Mr. TUNCEL (Turkey) proposed that the Bureau should meet the following

day to draw up a work programme.

The CHAIRMAN pointed out that the Sub-Committee's terms of reference did
not specify an order of priority for the questions to be discussed., In the
circumstances, he could not take it upon himself to decide that one guestion should
be taken up before.another. On the other hand, any member of the Sub-Committee

could ask for the floor on any guestion he chosze,

The meeting rose at 1.25 p.m,
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ORCGANTIZATION OF WORK {continued)

The Chairman announced that the Sub-Committee's officers had met at length
the previcus day to consider the state of its work and had discussed various ways of
furthering the completion of its task.

With regard to the preparaticn of draft treaty articles, the Sub-Committee
might collate all infermation and suggestions placed before it by delegations
in connexion with specific subjects.

As to the preparation of the comprehensive list of subjects and issues
relatine to the law of the ses - the main purpose of the current session - the
Sub-Committee could continue with the approach which it had adopted so far and
walt for the submission of the fihal draft list or it could examine the draft lists
submitted by delesations. Informal consultaticns among the various groups could
be held simultaneously. Another possibility would be to reactivate the working

group established at Geneva or to appoint a new group.

Mr. TUNCEL {Turkey) said that the three regional groups should be allowed
time to complete the preparation of the list of subjects and issues. For the
consideration of the various lists that would be presented with the view to the
establishment of a single list, his delegation would prefer the Geneva group to

be reactivated and supplemented by new members.

Mr. ENGO (Cameroon) considered that it would not be advisable to establish
a formal working group while informal negotiations among the three regional groups
were continuing. If those negotiations were successful, fruitless discussion of the
list would be avoided. For the time being, the delegations engaged in the

negotiations should be encouraged to complete their work as soon as possible.

Mr. ZAVOROTKO (Ukrainian Soviet Socialist Republic) again expressed
regret that the Sub-Committee had still not:besun its work on the draft treaty

articles and that agreement had yet to be reached on a list acceptable to all.
The Chairman had proposed various sclutions with regard to the draft articles:
that the Sub-Committee should formally examine the draft lists already submitted,

that the informal negotiations among the replonal sroups should be continued,
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CONSIDERATION COF MATTERS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON ORGANIZATION OF WORK™ AS READ BY THE CHAIRMAN
AT THE LSTH MEETING OF THE COMMITTEE HELD ON 12 MARCH 1971 (continued)

Mr. OLS%QEEQ_(Poland) gaid that Poland attached particular importance to
problems relating to sea fisheries and felt that it was a major task of the
Sea~Bed Committee to find a reasonable solution accommedating the legitimate
interests of all States. The matter was ohe of concern, whether immediate or future,
to almost all countries of the werld, coastal and non-coastal, developing and
developed, those which possessed o fishing indusitry and those planning to develop
ore. A system should be estsblished to protect and promote the fishing interests
of developing coastal States, mainly through increased co-operation, based on the
principle of mutual benefit, between countries with developed fishing industries
and those without them. Poland hed made a sustained and costly effort to build its
fishing industry and was thus in a position to understand the needs and aspirations
of developing countries. It also expected those countries to understand its own
needs as a medium-sized country with limited food rescurces and rapidlj growing
consumption, .

The international system to be established should avoid cut-throat competition
and should be based on the principle of co-operation for the benefit of all
partiegs. It should secure the vitel interests of States which had coastal
fisheries as well as those which engaged in distant water fishing. It should also
promote the development of distant-water fishing by developing States with no
abundant and valuable fish-stocks along their coasts.

The zystem would provide for the optimum rational exploitation of the fish
resources of 'all seas and oceans, for which pur@ose'it would be necessary to
strengthen measures to conserve‘the living rescurces of the sesz, on the basis of the
results of scientific research, and to solve the acute problem of irregular
distribution of fishing activities by, inter slis, rendering accessible fishing
grounds ﬁhich were presently under-exploited. In order to ensure the effectiveness
of such a system, it was necessary to broaden the powers and authority of regional

tishery organizations.
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(Mr. Olszowka, Poland)

His delegation wished to propose the following orinciples as a useful basis
for the Committee's further deliberations on the problems of gea fisheries:

Firstly, the problems concerning fisheries on the high seas (i.e. beyond the
limits of the territorial sea and fishing zone of a State, the total breadth of
which should not exceed 12 nautical miles measured in accordance with the
provisions of the 1958 Convention on the Territorial Sea and Contigucus Zone)
should he solved in such a way as to accommodate to the fullest possible extent
the interests of all States concerned. Secondly, in view of the special needs
of developing coastal States and, in particular, of the dependence of some of then
on fish rescurces, developing coastal States should have preferential fishing
rights in areas of the high seas adjacent to their territorial sea or fishing zone.
Thirdly, where the fishery resources of those areas were of such magnitude that
all interested States could take ﬁheir meximum attainable catch without thereby
reaching the level of the maximum sustainable vield, all States could ensage in
fishing according to the generally recognized principle of freedom of fishing
on the high seas, subject only to the measures nécessary for the conservation of
living resources.

Fourthly, where the fish resources of those areas were limited, interested
States should accordingly restrict their fishing activities in order not to
exceed the maximum sustainable yield. The following guidelines concerning those
areas wouid be applied: (a) the necessary catch limitations and/or other means
of protecting fish stocks would bs agreed upon within the relevant regional fishery
organizations, in which all interested States, coastal and land-locked, would
be represented, (b) the regional fishery organizations would in such cases assign
fishing quotas, taking into due account the needs of certain States and their |
recent catch performance. Where the size of the stock was not sufficient to
satisfy fully the'justifiable needs of all interqgted States, the quotas of
certain States would be proportionately reduced, it being understood that developing
coastal States would have the right to & certain amount of the catch, in proportion
to the degree to which thelr economies depended on cosatal fisheries, up to =2
certain substantial percentzaze of the total cateh. That risht would not apply in
the case of migratory species:; coastal states would, however, have apecial rights
to anadromous species such as salmon. In assigning the quotas, the regional

fishery organizations would alsc take into account such factors as the fishing

/..



A/AC.138/SC.TI/SR.2T 28

(11r. Olszowka, Poland)

capability of States, based on FAD statistics Tor the preceding calendar year.
{c) All interested States would spply the conservaiion measures necessary to
maintain the fishing stock at the maximum sustainable level. The resmicnal
fishery organizations would decide what measures should be applied in their
areas of competence, and to what extent. In order to ensure the application
of the most effective measures, they would co-operate with other competent
international bodies, particularly FAC.

Fifthly, in order to ensure that regional fishery organizations were in a
position to fulfil their functions, they should be substantially developed and
strengthened by, inter alia, broadeﬁing their territorial competence so that all
major fishing grounds Wéuld be covered by their activities and ensuring
participation by all coastal Stateg in the fegion concerned as well as by all
other States fishing therse. Membership in those organizations must not be subject
to aﬁy other conditions whatsoever. The organizations would have the power to
take decisions in matters pertaining to the conservation of fish stocks, the
regulation of fisheries and the establishment and allocation of fishing guotas:
they would act more promptly and more decisively than in the past; their decisions
would be implemented more rapidly: and they would have the power to ensure the
implementation of their decisions, inter a2lias, through inspection and enforcement.

Sixtﬁly,States having developed fishing industries or regional fishery
organiéations should help developing ccastal States in the promotion and
develnmment of their national industries through technical assistance, including
training and the collection of information regardine fisheries.

Seventhly, all States should have recourse o compulsory arbitration in the
event of disputes. g

The foregbing proposals did not necessarily represent Poland's finallposition.
His delegation was ready to co-operate fully with others in order to find
appropriate solutions for the intermnational community, taking into account to the
fullest possible extent the rights and legitimate interests of all States.

His delegation supported the Canadian proposal to convene a technical
conference of fishery experts to work out principles of fisheries management which
would then be referred to the Conference on the lLaw of the Sea. Such a techrical
conference would substantially facilitate the discussion of problems relating to

fisheries at the Conference on the Law of the Sea.

/oo
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Lastly. his delegation wished to express ite sppreciation to FAO for its
valuable contribution to the Committee’s work in the field of fisheries. It
also supported the pfoposal by the representative.of Ceylon at the Thth meeting
of the Sea-Bed Committee that FAC should be requested to prepare a supplementary
paper con regional fishery bodies indicating in greater detail ways and means

whereby present fishery management technigues and machinery could bhe improved.

Mr. SIMPSON (United Kingdom) said that he wished to refer to the guestion
of the breadth of the territorial sea and the guestion of international siraits.
With regard to the first of those subjects, he said that the three-mile limit had
long_beén the rule in the domestic law of the United Kingdom and was the puideline
it followed in all its dealings with other countries. At the 1960 Conference cn
the Law of the Sea, his Government had been prepared to support proposals -
eventually rejected = for a six-mile territorial sea as part of a package intended
to take due account of the rights and interests of the coastal State and of those
3tates whose vessels might be engazad in distant-water fishing. At the
forthcoming Conference on the Law of the Sea, further package proposals would also
be introduced, and his Governmenit was prepared to suppert a provision by which
coagtal States would be entitled to extend their territorial seas to a maximum of
12 miles.

His delegation felt that a consensus was emerging and that it would be
possible for'agreement to bhe reached at the Conference on 12 miles as the maximum
breadth of the territorial sea, That statement was not ag far-fetched as it might
appear at first sight. The 1958 Convention on the Territcorial Sea and the
Contiguous Zone defined the territorial sea as the belt of sea adjacent to the
coast to which the sovereisnty of the coastal State extended. Claims by States
to belts of sea greatly in excess of 12 miles were sometimes found, on analysis,
to be c¢laims to rights which fell well short of sovereignty, and were therefore
not necessarily incompatible with a rule that the territorial sea in the strict.

sense could not exceed 12 miles in width.
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Turning to the guestion of international straits, he said that his delegation
.did not agree that a new definition of an international strait was required. Useful
zuidance could ve found in the judgement of the International Court of Justice in
the Corfu Channel case. The Court had held that the decisive criterion was the
geographical situaticn ¢f the Channel as cennecting twe parts of the high seas and
the fact that it was used for international navigation. There were few situations
in the world where thet decisive criterion would be difficult to apply.

That Jjudgement was also authority for the view that the right of innocent
passage, as a matter of customary internatiocnal law, could be enjoyed both by
warshipns and by merchant ships in international straits. The question whether any
new or further provisions were necessary in the convention towards which the
Committes was working was one o which the United Kingdom, as a State overwhelmingly
dependent on sea-borne trade and as a State bordering on one of the world's most
important international straits, had had to give the most careful consideration.,
Countries bordering on international straits had legitimste concerns gbout traffic
safety resulations and poilution° Bhips exercising the right of transit through
straits must conform to internationally agreed provisions for the safety of
navigation and the avoidance of pollution. The United Kingdom had been and would
continue to play an active part in IMCO, the Sea-Bed Committee and cther forums in
the effort to work out more effective regulations which, by international agreement,
might be applied in all congested sea areas. Nevertheless, it had come to the
conclusion that if an extension of the territorial sea to 12 miles was generally
recognized and agreed and the number of straits which were entirely territorial
was thereby increased, the interest of the international cowmunity in unimpeded
commerce and navigation required the acceptance of the principle of freedom of
navigation and overflisght for the purpose of transit through and over straits, as
established in article II of the draft articles on the bresdth of the territorial
sea, straits, and fisheries submitted by the United States of America
(A/AC.lBS/SC,II[L.h). That article would not exeumpt vessels claiming the rights
it conferred ffom such rules as were authorized.by international law to ensure .
safety at sea and the prevention of pollution. The interests of.States in ggnerai

would best be served by the adoption of that article,

/...
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Mr, KAMENTSEYV (Union of Soviet Socialist Republics) said that at a time

when a large part cf mankind was suffering from hunszer, it was inadmissible that
fish stocks rich in wvital protein should be allowed to go to waste or be
under-utilized. The population of the worid could and must take advantasge of the
extensive iiving resources to be found in the world ocean while taking care +to
exploit those resources rationally and avoid over-exploitation. Although the
annual fish catech wag getting new records every year, experts believed that the
total catch could be increased two or even threefold without damage to the ncrmal
renewability of fish stocks. |

According to internaticnal fishery statistics and scientific gtudies, fish
stocks were unevenly distributed in the world occean. The bulk of the catch used
directly for human consumption came from the northern parts of the Atlantic and
Pacific Oceans. The deep sea and especially theose waters which overlay great
depths were appreciably poorer in fish resources than the waters overlying the
continental shelf and were, accordingly, of less importarice to the fishing industry.
Moreover, even within a& given inshore region, the distribution of fish was uneven.
That being the case, a number of problems arose with rezard to the rational
exploitation of fisk stocks, the resulation of exploitation and the conservation
of living marine rescources,

It appeared clear that the majority of delegations were concerned to see the
problem of fisheries sclved eguitably, taking into account the interests of both
coastal and distant-water States. His delepation shared that basic position. The
Soviet Union was a coastal State off whose shores foreign fishermen piied their
trade énd, at the same time, a country whose vessels were engaged in distant-water
fishing. In his delepation's view, those countries which advocated an extension of
their territorial vaters and fishing aress or the establishment of economic zones
beyond the 12-mile 1imit as a sclution to the fisheries problem were misguided.
The Sea-Bed Committee bore an enormous responsibility before the nations of the
world to ensure that the food resources of the world ocean would be put at the
service'of mankind as a whole. A few States misht derive shori-term advantages
by extending their jurisdictibn over Fishing intc the area of the high seas, but

the interests of the majority of States would not be served by such action, which

A
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was inQQed not in the long-range interest of the States adopting such a policy.
Rationalmﬁfilizatign of the living resources of the world ocean and conservation
of fish stocks could oniy be achieved on the basis of broad international
co-operation,

Fish did not recognize man-made boundaries; they multiplied and migrated in
the ocean in accordance with the lawg of nature. In order to conserve fish stocks
at the level of maximum sustainable yield, it was necessary to extend the system -
of regulation of the fishing industry to the entire habitat of the fish population
in question, and that could only be done on the basis of broad participation in
such a system by all States fishing the species in question. Natural laws, not
zones established by States, governed the seasonal migrationé of pelagic fish,
which were reckoned in distances of tens, hundreds or even thousands of miles.

In regulating fishing activities, therefore, a multitude of complex factors
relating to the ecological balance in the marine environment mist be taken into
account. A concerted effort on the part of the scientists and specialists.from
many countries would be reguired to safeguard the cormon interests of mankind.
Rational exploitation of fish resources entirely within the coastal zone of a
single State was impossible.

The Soviet Union had the longest coastline of any State in the world. A
considerable proportion of its fish catch came from in-shore waters, where the
distant-water fishing_fleets of other States were also active. Nevertheless, the
Seviet Union did not propose to extend its jurisdiction beyond a 12-mile limit
although 1t was quite obvicus that it would stand to gain appreciable advantages
with regard to fishing v extending its jurisdiction. The establishment of
extensive fishing or economic zohes wéuld rnot solve the problem of the rational
exploitation of living marine resources, taking into account the interests of all
States. ,

It was worth while pointing out that a number of coastal States in reglons
where Tishery resources were limited, for example, States bordering on the
Mediterranean or Red Seas or the east coast of Africa, would in practice gain
nothinz by extending their territorial waters and fishing zones. However, such

States would be excluded from fishing in the in-shore waters of other States

JA



~33- A/BC.138/8C.ITI/8R.27

{Mr. Kamentsev, USSR)

which had established such economic zones even where there were major unexploited
fishery resources, Certain countries of Africa and Asia with a short coastline
would find themselves in a sinilar disadvantageous position. Moreover, the many
lqndnlocked countries would be permanently denied the possibility of deriving
benefits from the exploitation of living merine resources. It was inconceivable
that the interests of land-locked countries with respect to marine fishing should
be disregarded because they had not previously been active in the industry.
Finally, the interest of countries engaged in distant-water fishing must also be
taken into account.

ALL countries, and in particular developing coastal States, must be given a
fair opportunity to explecit fishery resources in order to meet the needs of their
peoples. The Soviet Union stood ready to accommodate the interesté of the
developing countries. Developing coastal States should be afforded preferential
rights which would guarantee them an opportunity to develop their national
fisherics and to bridge the technological gap which was a result of the celonialist
voke and plundering by the imperialist Powers over the course of centuries. In
particular, his delegation would have no objection to according coastal States
the right to reserve for themselves each year a given share of the resources which
their national fleets could harvest in the area of the high seas directly adjacent
to their territorial waters or to fishing zones not exceeding 12 miles in breadth.
0Of course that would not affect the rights of other States to exploit the
unreserved remginder of the fisgh stocks, on condition that stocks must not be
depleted beyond their capacity for self-renewal. The proposal just outlined
provided an opportunity to achieve a balanced solution in keeping with the
interests of both coastal and distant-water States. That sclution was based on
a reasonable harmonization of the interests of the coastal States with the
principle of freedom to fish on the high seas, and it would serve the legitimate

interests of all countries. As the fishing fleet of a coastal State expanded,

[ov.
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the share of fish stocks reserved for it could bhe expanded accordingly. It should
be emphasized, however, that the right of reserving a share of the fish stocks for
the coastal State should be accorded only to developing cdastal States.

Coastal States should have preferential rights to harvest ansdromous fish
bred in their own rivers. That would encourage coastal States to promote
measures of conservancy and development with regard to anadromous fish stocks.

The coastal State would thus be repaid for expenses incurred in respect of such
measuresg, The position of his delegation coincided in many respects with that

of the Canadian delegation as regarded asmadrcmous fish. However, it could not
agree with the Canadian position that existing international fishery commissions
were incapable of dealing with certain emerging problems and that only a righﬂ of
management by the coastal State could ensure rational exploitation of fish stocks.
On the contrary, experience had shoWn_that internaticonal fishery orgenizations
provided the most effective machinery for ensuring rational exploitation of the
fish stocks in the srsa of international jurisdiction.

His delegation suppcrted an intensification of the activities of international
organizations conducting research into fishery resources and working. out
recommendations for international regulation of the industry with a view to
conserving those resources at a level of meximum sustainable yield. Such
organizations should be open for participation by ail States with fishing industries,
without exception. The organizations should be ensbled to function more effectiVely
at the regional level. In particular, they should be empowered to develop ways and
means of verifying compliance by fishing vessels with existing international rules.
The establishment of a system of international controls over the industry's conduct
would encourage strict compliance by fishing vessels of all States with the
established rules and thus contribute to the conservation of fishery resources at
a level of maximum sustainable yield. Such controls would alsc foster confidence
among fishermen thét regulatory measures were applied ecually to all fishing
vessels operating in a given region.

Tt should be emphasized that his proposals on the subject of fisheries

stemmed from a desire to achieve a balanced solution in keeping with the interests

leee
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of both developing countries and countries ensased in digtant-water fishing., Those
proposals would enable the coastal developing countries to develop a modern fishing
industry while conserving the fishery resources in thelr coastal waters. -As their
industry developed, the share of the catch reserved for them would increase. On
the other hand, countries engaged in distant.water fishing would be 2ble to exploit
the remainder of the fish stocks. Thus, needed fish stocks would not go to waste.
The existing systems of international regulation of fisheries and the exchange
of scientific, technical and operational information among all interested countries
must be constantly improved. In that connexion, his delegation supported the
Canadian proposal that a technical conference on fisheries should be convened with
a view to referring the results of iis work to the forthcoming Conference on the
Law cf the Sea. B8uch a conference would no doubt contribute to a clarification
and rapprochement of views among States and thus to the success of the Conference
cn the Law of the Sea, The former conference should be held adequately in advance

of the latter.

Mr. JEANNEL (France) said that since Sub-Committee II was the body
competent to deal with the question of the limits of naticnal jurisdiction, his
delegation wished, in the first place, to clarify the views it had already expressed
concerning the area in which the competence of the coastal State was to be exercised
on the sea-bed znd the subsoil thersof, excluding the superjacent air and water.
Members would recall that at the previous session his delegation had spoken iﬁ
favour of a distance criterion but had not specified the distance as such, He was
now in a position to inform the Committee that the French Government had, in
prineciple, decided in favour of 200 miles, it being understood that adoption of
that figzure supposed that there would be a general consensus in favour of

reagsonable and realistic solutions.



A/AC.138/8C.II/SR.2T 36—

(Mr, Jeannel, France)

Turning to the question of fishing, he said that by developing considersbly
the means of fishing, technological advances had upset the premises on which rules
appliceble in the matter had been based. Unless their use was properly crdered,
the improved fishing methods would result in the depletion of stocks of fish and
the extinetion of certain species. Furthermore, sophisticated equipment was very
costly and bevond the means of the poorer countries, which accordingly ran the
risk of being exeluded from the benefits of activities which others carried out
under their eyes and without in any way contributing to their economic development.
The resulting feeling of frustration experienced by the developing countries was
all the greater since the improvement of fishing vessels enabled ccean fleets
not only to increase their catches bub also to process them on board without
ehtering into contact with the coastal State or benefiting it in any way. Thus,
developing countries were not only prevented from exploiting the wealth on their
doorsteps but were also witnessing the depletion of that wealth before they were
in a position to derive any profit from it themselves. The pertinent law, as
codified in 1958, should therefore be updated and supplemented.

France's fishing interests were not confined to its European coasts, but
extended to other wmaritime areas in the North Atlantic, the North Sea and the
Mediteryanean and, to a lesser degree, the South Atlantie and the Indian and
Pacific Cceans. It therefore attached greal importance to the conservation of
hiclogical resources in all those geographical areas. It was now generally
recognized that the sea was not an inexhaustible source of fpod protein and that
stocks of the most common spécies of fish were gravely threatened as a result of
intensified fishing activity. France's position with respect to that situation
had always been very clear. It had always considered that rules tased on the
recommendations of competent international organizations constituted the most
appropriate recourse against over-exploitetion of fish stocks. It did not,
however, consider that virtual appropriation by the coastal States of the waters
off their coasts would provide a sclution to the problem. Examination of the work
accomplished by international fishery commissions showed, however, that those
commissions had been only partialiy successful in achieving the goals assigned to
them. It seemed fair, morecver, that coastal States in the fishing areas,

particularily developing States, should be able to profit from the fish stocks

/oos
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adjacent to their territory and tc take any steps necessary for ample exploitation
consistent Wifh good management. His delegation was, therefore, particularly
grateful to the Canadian delegation for the statement it had made at the 25th
meeting of the Sub-Committee (A/AC.138B/8C.II/SR,25), for it seemed to contain the
elements of an accommodation between the interests cof the countries to which he had
Just referred and those of other countries and, more generally, those of the
international community. In recognizing that the coastal State, as the party
primarily concerned, was best able tc¢ apply internationsl rules to ensure the
rational exploitation of fisheries, the Canadian statement tock the approach
favoured by the French delegation, which would suppert it subject to a more
detailed examination of its practical implications and to the following comments on
its content.

His delegation was prepared to subscribe, subject to clarification of certain
points, to the principles set forth by the Canadian delegation which, it seemed,
were intended to supply the basis for the regulations to be adopted. One or two
comments on those principles were, however, called for. In the first place, his
delegation fully endorsed the ides that it was impérative to protect the general
environment and to maintain the quality of the marine environmeﬁt; it felt,
however, that Por the purposes of good working methods, the guestion should be
dealt with by Sub«Committee IIT hecause it was connected more with pollution, in
the broad sense, than with fishing. Secondiy, certain terms in the Canadian
statement were ambiguous. _What, Tor instance, was the precise meaning of the
words "accountsbility” and "responsibility". It was difficult to see how, or to
whom, a régime, in the sense of a regulatory system, could or would be accountable
and responsible. Lastly, the Canadian statement made no mention of the question
of priority as between fishing for human consumption and fishing for fishmeal
production, in so far as the Ilatter involved the taking of immature fish and was

therefore inconsistent with the principles of good manzgement.

His delegation was also keenly interested in the proposed international
technical conference. Indeed, several, mainly technical, matters remsined to be

explored, such as: determination of sedentary and migratory species and their

fous
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habitat areas, determination of stocks composed of a number of mixed species and
of stoeks situatéd in areas off the shores of two or more neighbouring States, the
different methods of calculating fishing quotas, and collaboration with the
coastal State in scientifiec research. Special, purely technical, studies should
be made on those and cther questions'with a vieﬁ to supplying the Sub-Committee,
and eventually the proposed conference, with the background necessary for the
prepafation of definitive solutions. Perhaps FAQ could, before the summer session,
provide the Sub-Committee with the information it needed and thus obviate the
need for a conference.’

Subject to those comments, his delegation shared the views of the Caradian
delegation on principles for the conservation of fish stocks through regulations

applied by the coastal State by delegation of all countries concerned.

Mr. ANDERSEN (Iceland) said that at the previous session he had urged
the Committee to maintain a flexible sttitude with regard to a complete list of
topics for discussion and 4o proceed with substantive discussions on such matters
as fisheries. It was most important that all delegations should be heard on the
question of claims by various States in the matter of fisheries so that a
pragmatic and functional formula for a realistic solution of the problems involved
could be found. His deiegation had also urged that experts from the specialized
agencies should be integrated intc the secretariat of the Committee in order to
facilitate its work and that the Committee should devote special meetings to 7
fishery problems, If the Committee proceeded in that way, it would be able to
finish the preparatory work entrusted to it in time for the Conference on the Law
of the Sea. BSuch a work schedule would also obviate the need for a technical
conference. The Committee had a clear mandate and Governments should appoint to
their delegations the experts necessary to accomplish that mandate.

As it had informed the Committee al the previous session, Iceland had decided
to extend, on 1 Septernber 1972, its fishery limits to 50 miles. That decision
had been confirmed by the unanimous adoption of a resolution in the Icelandic
Parliament on 15 February 1972. The Uﬁited Kingdom had decided to challenge that
decision and refer it to the International Court of Justice on the basis of an

exchange of notes of 1961. The terms of those notes had, however, been terminated
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by Iceland. On the other hand, the Governments of the United Kinpdom and Tceland
had, since August 1971, been engaged in discussions in order to find a practical
solution to the problems involved for the United Kingdom distant-water trawler
fleet., Specific proposals for interim arrvangements or concessions had been under
consideration by both Governments and his deiegation gsincerely hoped that they
would be successful, The comments he had made concerning the United Kingdom also
applied to the Federal Republic of Germany. The redsons for the extension of the
Icelandic fishery limits had been explained to the Committee at the previous
session and had been supplemented by further arguments contained in the
memorandum entitled "Fisheries Jurisdiction in Iceland", which had been revised
and circulated to the Committee.

Reviewing the basic elements of & satisfactory solution of fishing problems,
he gaid that the crux of the matter was to make a clear distinction between
conservation and utilization of fish stocks. The conservation of fish stocks so
as to provide the maximum sustainable yield was in the interests of all and
conservation measures, both national and international, must complement each
other if there was to be an effective universal system. HNational conservation
measures were of the greatest importance since spawning areas and nursery grounds
were; for the most part, found in shallow coastal areas. The coastal State had
the greatest interest in the preservation of coastal resources and in Iceland
severer standards of conservation were applied inside the fishery limits than the
regional standards adopted for the area beyond those limits. Further international
or regional measures were, however, necegsary to prevent the over-fishing of
certain stocks in the aress beyond natiopal jurisdiction.

Another fundamental element was the utilization, or economic allocation, of
Tigh stocks. There, recognition of the ccastal Tisheries as forming part of the
natural resources cf the coastal State within a reasonable distance from the
coast provided the answer to the prcblem. The idea of recognizing the coastal
fisheries as part of the natural resources of the coastal State in view of
relevant local considerations, was constantly gaining ground. It was found, for
instance, in the proposals for a 200-mile economic zone or patrimonial area, in
Tceland's extension to 50 miles (in implementation of its 1948 law), and in the

recent extension by Nigeria and Senegal to 40 and 100 miles respectively.
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The time had come to face the fact that obsolete postulates must be revised.
It was not a question of nationalism versus internationalism or of narrow fishery
limits for the coastal State and the so-called freedom of fishing beyond such
limits. It was, rather, a question of recoenizing the right of the coastal State
to utilize and develop its coastal fishery resources for the well-being of its
population. In so far as Iceland was concerned, that principle meant that
Iceland’s jurisdiction extended to the sea-~bed and the waters of the continental
shelf which, as an organic envirormental whole, constituted Teelandfs natural
resources and without which the country would not have been habitable.

In conclusion, he said that he hoped that other countries would indicate their

requirements and the reasons for them.

Mr, LECAULT (Caneda) thanked those delesations which had commented on
Canada's suggestion that consideratiqn should be given to the desirability of
convening a technical conference of fishery experts. The comments had been noted
and would be of value to his delegation in its further study of the matter. The
French delegation’s questions concerniné Canada'’s views on fishery.management had
also been noted and the necessary clarifications would be provided as soon as

pogsible.

Mr. ARTAS SCHRETIRER (Peru) said that his delegation had not intended to

make a statement on fishing, but some of the statements made at the meeting called
for comment. It had been said, for instance, that the establishment of limits
beyend 12 miles would not solve fishing problems since fish did not acknowledge
man-made bhoundaries but multiplied in accordance with the laws of nature, Yet.it
wag obvious that the jurisdietional limits, including those vhich were contrary

to the rules of nature, had been proposed for observance not by fish but by fishing
nations. _

- Reference had been made to the interests of the developing countries as if
those countries were unaware of their own interests. The developing countries were
grateful for delegations' concern; but delegations did not need to undertake the
defence of other countries® interests, since Governments had appointed their own
representatives for that purpose. The purposes of the developing countries in

extendini their limits was to prevent exploitation and depletion of their resources
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by other, more advanced countries. In that connexion, his delegation welcomed the
fact that the French Government favoured the 200-mile 1imit. France hed always

been a country which promoted justice and law. The interests of developing coastal
States must be borne in mind, for only in that way would it be possible to establish

a new law of the sea which would be fair to all.

Mr. ALCIVAR (Fcuador) said that some delegations had adopted a
paternalistic attitude with respect to the interests of the developing countries.
Those delegations should realize, however, that thé developing countries were quite
able to defend thelr own interestg. Hig delegation, too, welcomed the very

important and interesting statement made by the representative of France.

The meeting rose at 1 p.m.
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CENERAL, DEBATE (continued)

Mr. PODSEROB (Union of Soviet Socialist Republics) explained his
delegation's position on the subject of straits used for international navigation
that were not already resulated by international agreements. Freedom of

navigation and overflight must be ensured in respect.of such straits, which joined
the major seas and oceans. Otherwise, the principle of freedom of the Ssus coulAd
not be applied in practice. Complete freedom of navigation in those straits for

the vessels of any country in the world nad its source in customary law and head
become an intermational rule which wag confirmed by a number of agreements,

including the 1881 agrecment on the Straits of Magellan, the 1857 agreement on the
elimination of customs duties in the Sund and the straits of the Baltic Sea, and

the agreements on the Strait of Gibraltar. In 1894, the Institute of Internaticnal
Law had stipulated, in its rules on the definition and régime of the territorial sea,
that straits which were used for passage from cone part of the high seas to another
rmust never be closed (article 10, para. 3). Many eminent jurists had stressed

the importance of straits to mankind and had said it would be advisable to egtablish
the neutrality of the major straits between seas, to guarantee freedom of |
navigation through them and to prevent them from becoming subject to any

authority whatsoever. .

It was possible to establish a precise definition of the category of straits
that had been used for international navigation for centuries, So far, those
straits had been open to free passage by any vessel under the principle of the
equality of all flags. That was in the interest of all, inecluding the developing
countries, many of which had begun to build up their own national fleets. The
econcmic importance of many straits, such as the Strait of Dover, the English
Channel, Gibraltar and the Strait of Malacca, was proved by the increasing number
of veszels that used them.

It was wrong to claim that the Soviet Union and the other countries that had
spcken in favour of free passage through the straits were trying to medify the
existing régime. On the contraﬁ?, they wished to maintein the existing situation,
which was in the interest of the international community. Any change in the
principle of free passage could be very detrimental to international trade and

increase the cost of transport and, hence, of merchandise.
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Those who were opposed to free vassage claimed that the régime of
international straits had been settled by article 16 of the 1958 Convention on the
Territorial Sea and the Contiguous Zoné. Yet paragraph L of that article stated
the following: "There shall be no suspension of the innocent passage of foreign
ships through straits which are used for international navigation between cne part
of the high seas and asnother part of the high seas or the territorial sea of a
foreign State.” The Convention had thus regulated the question of free passage
only for straits which were already in the territorial waters of coastal States
at the time it was adopted. Tt did not apply to international straits whose
median line was in the high seas and it had not modified the régime for certain
cther straits that were governed by specific agreements. The extension of the
breadth of the territorial sea to 12 nautical miles must not result in a change
in the legal status of many international straits which had been freely used for
centuries by merchant vessels and warships. Certain coastal States interpreted
the term "right of innocent passage' unilaterally; if their viewpoint was applied
to the main international straits, complications might arise.

His delegation felt the United States proposal on freedom of passage of ships
and sircraft in straits used for internatiocnal navigation between one part of the
high seas and another part of the high seas (A/AC.138/8C.II/L.4, article II)
could be ﬁsed as the basis for an article on straits. However, passage through
straits was nét conpletely comparable to navigation on the hiph seas. Navigation
in streits could only be free and comparable to navigation on the high seas to the
extent necessary to ensure free passage through those straits. Once that principle
was accepted, the Soviet Union would not oppose the adoption of appropriate
measures to guarantee the security of coastal States bordering the straits and to
prevent pollution and cellisions. For example, warships might be prohibited from
using straits for manoeuvres and the rules of navigation should be striectly
enforced. However, coastal States should not oppose or delay the passage of

ships or require ther to stop or provide information.
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If the Committee was able to settle the problem of the 12-mile limit of the
territorial sea and the problem of freedom of navigation and coverflight in
ihternational straits, it would greatly facilitate the settlement of other problems

pertaining to the law of the sea.

Mr. WARTOBA (United Republic of Tanzaniz) said that under the 1958 Geneva
Convention, straits were part of the territorial sea of a coastal State, but
on the other hand, all vessels had the right of innocent passage. Those two
concepts had to be récbnciled. There were now several proposals which sought
agreement on the l2—mil§ limit of the territorial sea. Since that would have the
effect of placing within territorial waters a certain number of straits which were
used for international navigation, it had been argued that it would be necessary to
take measures to guarantee free passage. The most important straits were slready
within the territorial waters of some States. The new proposals were in fact
aimed at changing the régime governing international straits to the advantage of
the great meritime Powers,‘ without taking into accoﬁnt thelinterests of the
majority of countries. His delegation could therefore not support them.

He wished to elaborate on the concept of an "economic zone", according to
which a coastal State would have the sovereign right to exploit all the resources
(mineral and biological) of the adjacent waters and to establish a régime for
pollution control. In that area, which would extend throughout the territorial
waters, freedom of navigation and overflight would be preserved and the laying of
pipelines would also be free.

He supported the representatives who had argued in favour of the economic
interests of coastal States with regard to fisheries. He also stressed the
respongibilities incumbent on those States for conservation, pollution control and
the protection of fishing resources from over-exploitation. Coastal States were
directly affected by the activities carried out along their coasts and they should
have the right to make inspections, and to arrest and punish viclators. They
should also have the sovereign right to exclusive expleoitation. There was no
reason to deny them, with regard to biclogical resources,the rights that they
enjoyed with regard to mineral resources. . The time had come to settle those issues

by negotiation in order to avoid unilateral action. The argument that ccastal

/...



e A/AC.138/SC.11/SR.28

{Mr. Warioba, Tanzania)

States might underutilize the resourcesg was not valid, because there was nothing
to prevent such States from arranging for those resources to be exploited by
foreign countries, both for thelr own benefit and for the benefit of the
international community. There should be one common boundary for the area under
the authority of a coastal State, whether with regard to territorial waters,
fishing resources or pelluticn control. The distance would be subject to
negotiation, but it would have to be based on the special interests of coastsal
States. |

The argument that the extension of the economic zones of coastal States would
e detrimental to land-locked States was not valid, because only the rescurces near
the coast would be placed under national jurisdiction. The resocurces of the
deer oceans, particularly ncdules, weuld not be affected by an extension of
economic zones. Such an extension would only affect fishing resources. The people
who criticized the concept of an economic zone were also opposed to placing those
resources under international ownership. They wanted complete freedom in that
regard,. because they had powerful means, The interests of land~iocked countries
would be better served through co—opération with coastal States, They could make
use of the latters' ports, means of transport and installations. The land-locked
countries should, however, in all justice, bear a part of the relevant financial
burden. In order to minimize the risks of disagreement at the bilateral level,
it would be preferable for that type of arrangement to be governed by principles

established at the international level.

Mr. GECRGE (India) emphasized the importance 6f fighing for the people
of India. Data prepared by FAC showed that the per capita production and
consumpticn of fish in India were among the lowest in the world. Altﬁough
per capita consumption was only 2.8 kilogrammés'annually, over a million tons of
fish were caught sach year. That could be explained both by the eating habits
of the population and the shortage of capital and technical capabilities. His
country wag currentlj making an intensive effort to develop its resgources rapidly
in order to improve the lot of fishermen, to provide a new scurce of protein for
the population and to establish an export trade to earn foreign exchange. Thus
far, it had not been possible to develop fishing more than a few miles beyond the
coastline. In recent years, however, thanks to the assistance rendered by

S
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friendly countries and experts from FAC and cther world-wide and regional agencies,
India had been seeking to develop deep-sea fishing. Medium-sized vessels,
{55 to 105 feet) were being used for exploratory and experimental fishing and for
training. Valuable rescurces of deep-sea prawn and lobster had been located Qver.
the continental shelf and the continental slope. Pelagic fish accounted for
almost 30 per cent of the catch. An FAO/UNDP project, now in operation, was aimed
at locating shoals of fish in order to counter fluctuation in the size of catches.
Fishing vessels were now being imported or built in Tndia. Another FAQ/UNDE
project concerned a preinvestment survey for the construction of fishing ports.
It was estimated that the annual catch could be increased fourfold. There were
not yet sufficient data to estimate the maximum sustainable yield for all species,
but catches of tuna and honito, for example, could be substantially increased.

His delegation had already indicated that the question of the recognition and
protection of the legitimate interests of coastal States in fishing had never
been considered on a fair basis. Articles 6 and 7 of the 1958 Geneva Convention
on Fishing recognized the special interests of a coastal State in the conservation
of the resources adjacent to its territorial sea. However, the limits of that
sea had not yet been fixed. Furthermore, since 1958, several States had fixed
fishing limits beyond their territorial sea or had uniliterally claimed exclusive
rights to fishing areas beyond their territorial waters. Finally, some States
had felt it necessary to extend their territorial sea up to 200 miles from the
coast, in order to claim exclusive rights over fishing resources.

.~ The 1973 Conference on the Law of the Sea would have to sol#e those two crucial
guestions in a definitive manner. The begt way would be to settle the two problems
separately. Historiecally, logically or legally there was no connexion bhetween
the concept of territoriazl waters and that of coastal fishing rights. The concept
of territerial sea focused on the extension of sovereignty over a marginal belt
along the coasty wherein complete jurisdiction of the coastal State was recogﬁized,
subject only to the right of innccent passage. Beyond the territorial waters
were the high seas where there was complete freedom of communication. The

1973 Conference on the Law of the Sea would be called upon to develop a legal
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framework for the use of both living ard non-living rescurces of the high seas.
The question of a régime governing such resources should be considered separately
from the question of the breadth of territorial waters.

The living resources were not inexhaustible and 1t was therefore wrong to
claim that a legal framework was not reguired for their equitable distribution
among the people of the world. With the rapid increase in population and
developments in fishing technology, several species of fish were already
threatened by over-exploitation or even extinction. A global basis for the
rational distribution of fishing rescurces smong the people of the world should
therefore be established, taking intc account the regional variations in species.
Not all species of fish were migratory and most demersal fish inhabited the
continental shelf., The concept of the continental shelf had only made its
appearance in legal terminology with the problem of protecting the fisghing
resources of coastal States.

Since the continental shelf was recognized as the natural prolongation of a
continent over which a coastal State had sovereign rights, it stood to reason that
no distinction should be made between the living resources found on the continental
shelf ard those found in the territorial waters. It was true that fishing
resources were mobile and renewable whereas mineral resources Wefe fixed and
exhaugtible. However, that distinetion should not be taken teoo far. The coastal
States concerned should take steps to preserve their resources and the conservaticn
regulations relating to certain species should be prepared jointly by the coastal
States of a particular region, either by direct arrangements between the States
or through the regicnal fishery commissions.

In conclusion, his delegation believed that the question of the exclusive
fishing jurisdiction of a coastal State should be considered separately from that
of the breadth of the territorial sea. The régime for the conservation and
utilization of fishing reéources should take into account the legitimate interests
of the coastal States and the international community.

The coastal States should have complete jurisdiction over fishing resources
in their execlusive fishing zones. His delegation had not yet finalized its views

on the outer limits of the exclusive fishing zone. It would prefer them to be
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based on surfacedistance rather than depth or depth and surface distance. If
the exclusive fishing zone was to be narrow, thers should be an additional zone
in which coastal States would have preferential rights.

Moreover, the international community of States should be free to fish anywhere
in the high seas outside the execlusive or preferentiasl zone, subject to any
regulations and decisions adopted by the Conference in 1973. His delegation
hoped that special attention would bhe given to the interests and needs of the

land~locked countries.

Mr. SHEN (China) observed that the representatives of several developing
countries had firmly defended their national rights over the seas and oceans and
their natural resources, in oppesition to the super-~Puwers' policies of hegemony
and plunder. Those countries stood for an equitable settlement of the guestion of
the law governing the seas and oceans. However, some countries had recently echoed
the statements of the super-Powers, using their hypocriticael arguments to attack
the just stand of the developing countries.

At recent meetings some had tried to find justification for the super-Powers'
plundering of fishing resources of other countries. They had asserted that fish
did not live long and it would be an unnecessary waste not to catch them. Under
cover of such arguments, fhey had sought to prevent the developiug countries from
exercising their jurisdiction over the geas beyond a 1limit of 12 nautical miles,
They had demanded that fhe intevests of countries carrying out distant water
fishing be tsaken into account, in other words, that the super-Powers' fishing
vessels should be allowed to continue to eéxploit the resources of other countries.
They had meintained that the developing couniries should not extend their
territeorial sea limits, because it might harm the interests of most States.
Moreover, the same representatives had stated that fish did not recognize the
borders imposed by man. However, it should be pointed out that fish did not
reccgnize the 200-nautical-mile limit any more than the 12-nauvtical-mile limit.

In trying to restrict the breadth of the territorial sea and fishing zones
to 12-nautical miles, the super-Powers wanted not only to facilitate their plunder
of marine rescurces but also to spread their hegemony throughout the world. In

their opinion, the first country to gein control of the sea-bed would control
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the world. That was why they were sending so-called ”reseérch veggels' everywhere,
stepping up production of nuclear submarines and using the sea-bed for the
EYMS race.

Posing as protectors of the land-locked countries, they had repeatedly stated
that the latter should not be deprived of the right to use marine resources.
Their =zim was to sow discord betwsen the land-locked and coastal countries and
sabotage the unity among the developing countries. However, those efforts
were ubtterly futile. Despite geographical differences, the countries of the
third world were bound together in opposing imperialism and colonialism and
safeguarding national independence. That was borne out by the fact that, during
the present session, the developing countries of Asia, Africa and Latin America
had reached agreement on a commen list of questions concerning the law of the gea.

In order to cbtain world hegemony, the super-Powers were exerting economic
pressure, making military threats and carrying on political sabotage against the
developing countries. Such a course couid only hasten the failure of their
pelicy. _

His delegeation was prepared to co-operate with the delegations of all
justice~loving countries for an equitable settlement of the guesiion of rishts

over the seas and oceans.

Mr. ZOTIADES (Greece) recalied that at the July 1971 session his
delegation had drawn attention to the importance of finding solutions to the
problems left unresolved at the 1958 and 1960 Confercnces on the Law of the
Sea. Those solutions must be in hérmony with two fundamental principles of
international law: +the principle of freedom of the high seas and freedom of
navigaticn, on the one hand, and the principle of territorial sovereignty, on
the other. _

The gquestion of the territorial sea was undoubtedly the mosgt difficult one
before the Sub-Committee. The two prineciples of international! law that he had
cited had been applied in the time-honoured principle of innocent passage in
international straits. In conformity with that prineciple, embodied in the
1958 Convention on the Territorial Sea and the Contiguous Zone, there should be

‘

no limitation or obstacle to peaceful maritime navigsbion.

Under existing international law, merchant ships and warships of any State

enjoyed the right of innocent passage through straits whose waters formed part of
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the territorial sea of coastal States. The protection afforded for straits was
even zmreater than for any other part of the territorial sea. In fact that right
of peaceful navigation was limited only to a passage that was prejudicial to the
peace, good order and security of the coasgtal State. On the basis of those three |
criteria provided for in the 1958 Geneva Convention, his delepation believed |
that the principle of innocent passage in no way jeopardized freedom of navigation.
Mo strait had ever been arbitrarily closed in times of peace to international
navigation. In international jurisprudence arnd practice there was a general
presumption of innocent passage in favour of navigaetion through the territorial
sea in general and territorial straits in particular.

It did nct seem advisable, therefore, that the next Conference on the Law
of the Sea should revise concepts of international law that had served the
interests of navigation for centuries. Hig delegation agreed with those which
had emphasized that any agreement on limits should not be linked to changes in
existing intermational law and practice as far as innocent passage was concerned.

It had been arpgued that the concept of the right of innocent passage was
afnbiguous9 but the Geneva Convention on the Territorial Sea and the Contiguous
Zone had provided a satisfactory codificaticon of rules in harmony with
international practice. If anyone felt that the notion of innccent passage should
be clarified, his delegation would have no objection and would help to prepare
rules for safeguarding freedom of navigation through the straits on the basgis
of an elaboration of the rights and duties of both the coastal States and the

sea=faring nations.

My . CUENCA (Spain) said that his delegation wished to make a few
remarks on the subject raised by the representative of the Soviet Union,
reservins the right to comment in more detail at a later time,

Oig delegation fully shared the USSR wview that a change in the present
régime of straits whose waters formed part of the territcrial sea of one or more
States was not 1n the interest of the international community and did not meet
the interests of international trade. However, there were different shades of
interpretation of the existing régime. To the great majority of States, the
present régime was that of innocent passage. As the United States delegation

had recognized, the proposals on straits which were supported todasy by the USSR

:
A
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representative would establish a new standard of international law. That new
standard would in no way advance peaceful co-operation and trade among peoples
but would, on the contrary, promote the deployment of the naval forces of the
great Powers.

The USSR delegation was, in fact, indulging in wishful thinking. TFor example,
the USSR representative had agserted, on the basis of very vague arguments, that
there was a tradition of freedom of navigation and overflight in the case of the
strait of Gibraltar. Apparently the USSR was unaware that the waters of the straitof
Givraltar had heen part of the territorial sea of the coastal countries since 1760,
when Spain had fixed the breadth of its territorial waters at 6 nautical miles.

With regard to the definition of the category of straits that wculd remain
open to freedom of navigation and freedom of overflight, the USSR representative’s
statement gave the impression that freedom of navigation increased with the
distance of the straits from the coast of the USSKR. According to a well-khnown
Soviet work on international law, there were four categories of straits: firstly,
those which the USSR regarded as "historic straits”, to which freedom of navization
and overfiight did not apply; secondly, straits providing passage from an interior
sea of the USSR to the high seas, to which such freedom likewise did not apply:
thirdly, straits which afforded USSR vessels access to the open sea by passage
through the territory of another State, which were subject to a rémime of greater
freedom; and fourthly, straits remote from the coast of the USSR, which were
subject to a régime of absolute freedom without discrimination.

With.regard to the USSR's interpretation of the principle of freedom of
navigation ir straits, he recalled the 1067 incident with the United States of
America in respect of the Vilkitsky Strait. When two United States warships
enraged in oceanopraphic research had reguested authorization for passage, the
Soviet authorities had replied that the strait was part of the territorial waters
of the USSR and that under Soviet security regulations, authorization for passage

must be obtained from the USSR Government through the diplomatic channel, one
month before actual passage.

Mr. DJALAT, {Indonesia} observed that the USSR representative had

mentioned the Strait of Malacea as an international strait. On that poini

FA
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Indonesia's pogition was motivated by a desire to protect both its own interests and
those of the international community. He reserved the right to state that positicn

in more detail later.

Mr. MENDOZA (Philippines) expressed his delesation's reservations with
regard to the opinion that straits used for international navigation should
automatically be reparded as international straits. In particular, it could not
agree that the straits between the islands of an archipelage should be regarded as
international. insting international law did not establish any freedom of passage
or overflight in respect of the straits of the Philippine archipelagc, which were

national straits.

Mr., HARRY (Australia) commented on a proposal by the Canadian delepation
on the possible helding of a technical conference on fisheries and another'by'the
United States delegation with recard to the establishment of a working group to
study the fisheries question. His delemation favoured the latter proposal and
believéd that steps fo implement it should be taken before the end of the session,
in oré&er that the group might begin its work during the surmer sesgsion and experts
in that field might be included in the deleéations of the various States.
Participafion in the group should not he limited.

With regard to the Canadian proposal, on the other hand, he believed that any
possible advantages of a technical conference would be outweished by the resulting

delay in the preparaticn of the 1873 Conference ¢n the Law of the Sea.

Mr. STEVENSON (United States of America) said that the United States

position on the guestion of international straits was often incorrectly quo{:ed=
A correct understanding of it could be obtained from the long statement on the
subject made by the United States representative at the previous session.

He wished to state, however, that the limit of territorial waters recognized
by the United States was 3 nautical miles and.that consequently the United States
regarded all straits more than & nautical miles wide as being open to free
navigation. _ .

The proposal submitited by the United States delepation at Genewva had dealt
with a limited right of transit, that is to say, 2 simple right of passage, to the

exclusion of ahy other activity.

Mr . VOHRAH (Malaysia) reserved the right to state at a later time his 7

point of view concerning the comments of the USSR representative.
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conference should be sutmitted in a different form if the Sub-Committee wished to

kold an official debate on the question.

Mr. LEGAULT (Canada} said that his delegation had merely made a

suggestion and did not intend to submit a formal proposal.

ORGANIZATION OF WORX (continued)

Mr. FAURA (Peru) said he wished to explain his delegation's position
regarding the organization of work, since some delegations had expressed the view
that it would be advisable to consider separately certain questions, such asg
fisheries, limits and so on. It must be admitted that it would be unrealistic
to deal with the ocean space without taking into account all of the problems
involved.

It was well known that in that sphere the basic controversy centred on the
two opposing positions adopted by different countries: on the one hand, those
which favoured a limited zone under national jurisdiction, so as to have the
greatest freedom not only for the movement of their vessels and aircraft but also
for the explorstion and exploitation of the resources of the sea in the various
regions of the world, and on the other, those which wanted & wide zone so as to
be able to exploit those resources focr their own development and the benefit of
their peoples, and for reasons linked to their security and the preservatioﬁ of
‘memmﬁmemdmmﬁm.

It would be useless to take up the various questions one by one without
having previously examined the pegsibility of reconciling the divergent positions.
For example, & maximum limit of 200 nautical miles had been propcsed for the
zone under national jurisdiction; it weuld apply not only to bioclogical resources
but also to mineral and energy rescurces and related matters such as the '
préservation of the marine environment, prospecting and scientific research. That
being so, there would be no point in formulating conclusicns on one cf those
points without taking account of the others, since in faci they were all
interdependent.

' Tt would be more logical to consider the prospect of reaching agreement on the
main question raised by the regulation of the ocean gpace as a vhole, either by
first identifying the essential rights and interests cof coastal countries, without

ignoring those of other States and of the international community, or by first
/
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examining ruleg hat would ensure that the marine envirorment was exploited
rationally for the benefit of the members of the international community, without
impairing the rights and interests of coastal countries irn the neighbourhcood of '
their territories. ' _

Since Sub-Committee T was dealing with the régime and machinery for the area
of the sea-bed and the ocean floor beyond the limits of national Jjurisdiction,
it was for Sub-Committee IT to decide on the best way to study the other questions
concerning the law of the sea. His delegation favoured a comprehensive
examination of the basgic problems, with a view to ascertaining the possibility of
achieving agreement or at least a rapprochement, which would make it possible |
to study the various questions before the Sub-Committee in a more orderly fashion.

It had been guggested that meetings of experts should be held between the
sessions of the Sea-Bed Committee to study certain specific points of the law of
the sea. However, such meetings, in addition to creating serious difficulties
for the delegations of developing countries, would lezad to a diffusion of the work
entrusted to the Sub-Committee. The assistance of experts was essential in
connexion with such matters as fisheries, the exploitation of mineral resources,
pollution and secientific research, but it must be provided within the framework
of the Committee itself, the experts being included in delegations. The work of
the Committee, which was the political body respongible for preparing for the
next Conference on the Law of the Sea, should not be impeded by the organization
of meetings whose purpose was difficult to understand and support.

His delegation was therefore opposed to such meetings; in its view, the
Committee should ieave it to its Sub-Committees and_their working groups to seek
a rapprochement on the subjects within their jurisdiction; the Committee could,
if necessary, request the technicél and scientific bodies whose representatives

attended its meetings to assist it on certain specific points.

Mr. QUERREIRO (Brazil) observed that the Sub-Commitiee would scon

conclude its discussion on the list, but had not yet decided which methed of
work to use in connexion with the other questions assigned to it by the General

Assembly in resolution 275C C (XXV).
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Turthermore, the list had never been intended to establish an order of
priorities, but rather to demarcate the ground to be covered in the discussions and
negotiations. t was neither limitative nor obligatory and did not reflect the
preferences of any specific delegation.

Tt must be remembered that the ultimate objective was to prepare an
international legal framework that would permit the elimination of existing conflicts
in the realm of legislation, practice and interests. The best way to achieve that
poal was not to start with topical disputes, for that would lead to a deadlock, but
rather to seek common denowminators that would give hope of final success.

If the Sub--Committee were artificially to isolate narrow and specific topics
it would run the risk of confining the discussion to incomplete concepts. UWhether
one liked it or not the problams of the sea constituted an indivisible whole. A
harmonicus set of principles and norms should therefore be sought. The fundamental
principles and objectives would ideally cover all the ocean space and be generallj
applicable, which presupposed that thelr content would be such that they would be
accepted by the generality of States. The norms derived therefrom, which would be
embodied in different instruments, would necessarily be specialized - taking into
account the activities to which they would apply and other factors of a geographical,
economic and legal nature - and would be adapted to local conditions.

Four proposals had been made concerning the organization of work. The drawbacks
of the first - to give priority to the question of limits ~ were so obvious that
there was no need to elsborate on them. The United Shates had proposed that
pricrity should be given to the question of fishing:; that was certainly a very
important guestion, but it could hardly be taken up without simultanecusly
discussing equally important and interdependent gquestions, such as scientific
research, pollution control, and the rights of ccastal States over the waters and
the sea-bed. A third propesal, put forward by the Canadian delegation, should
perhaps be given more careful consideration, namely to begin by discussing
fisheries beyond the 200-mile limit, in an area where questions of the sovereignty
or jurisdiction of coastal States did not arise. It should be remembered, however,
that fishing was only one of the activities carried cut on the high seas. That being
so, the most constructive propesal secemed to be that of ihe Maltese delegation, which

had suggested that the first step should be a review of all matters relating to the

/...
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nigh seas. That would permit a frank and open discussion of all aspects of the
subject, which would parallel the discussion in Sub-Committee I on the régime for
the sgea-bed beyond national jurisdiction. .

However, the Sub-Comnittee could also explore ancther possibility, which had
already been mentioned by his delegation, namely to identify common denominators
and define the Tundamental principles and objectives that would apply to the whole
of ocean space and that could ultimately be embodied in a convention of very

general scope.

The CHATIRIAL announced that the list of subjects and issues relating to
the law of the sea to be submitted to the Conference on the Law of the Pea had now

been distributed in document A/AC0.138/66.

Mr. ANDERSLY (Iceland), Hr. /CHACHTL (Ylorocco), iliss BIHI (Scmalia) and

ir. HACHEME (Mauritania) said that their delegations wished to be added to the

list of sponsors.

ir. GUEVARA ARZE (Bolivia) said that the proposed list was generally

considered to be that of the Group of 77, although it had not been officially
subnitted under that titleu However , no land-locked country in Latin America,
Asia or Africa was Included among the sponsors of the list. He therefore wished
to explain the position of those countries: they had been unable to accept the
list because they were not satisfied with item 8§ -~ rishts and interests of land-
locked countries. They intended to submit z supplementary text on that item when

the Sub-Committee began 1ts substantive discussion of the list.

The CHAIRMAN recalled that a number of proposals had been submitteq o
the Sub-Committee before the preparation of the list in document A/AC.138/66.
The sponsors of thosé vroposals should inform the Sub-Committee whether they wished
to maintain them or not.
Furthermore, the Sub-Committee must decide on the organization of its

forthcoming meetings.
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After a procedural debate in which Mr. GUERREIRO (Brazil), Mr. PARDO

(Malta), Mr., CASTANEDA (Mexico}, Mr, FAURA {(Peru}, Mr, YANGO (Philippines),

Mr, FRAWCIS (Jameica), Mr. McKERNAN (United States of Americs), Mr., HARRY
(Austraiia), Mr. ALCIVAR (Ecuador), Mr. NJENGA (Kenya), Mr, JEANNEL (France) and
Mr. ESSEN (Belgium) took part, the ChAIRMAN suggested that the Sub~-Committee
should hold a night meeting on Tuesday, 28 March, to consider the question of the
list and a morning meeting on Wednesday, 29 March, to hear speakers who wished to
make statements on substantive questions.

It was so decided.

'The meeting rose at 6,45 p.m,
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CONSIDERATION OF MATTERS REFERRED 70 THE SUB~COMMITTEE BY THE COMMITTEE UNDER
THE TERMS OF THE "AGREEMENT REACHED ON ORGANTZATION OF WORKY AS READ BY THE
CHAIRMAN AT THE L5TH MEETING OF THE COMMITTEE HELD ON 12 MARCE 1971 (continued)
(A/AC.138/66) ‘ -

The CHATRMAN said that after the list of subjects and issues contained in
document A/AC.138/66 had been issued, the following delegations had submitted their
names &5 additicnal sponsors: Camercon, Cyprus, Ecuador, Guyana, Iceland, Iran,
Mauritania, Morocco, Romania and Somaelia, He pointed out that in accordance with
the procedure adopted at the twenty-fifth session of the General Assembly, no
addenda would be issued listing those delegations which had become snonsors too
late to have their names included in the original document. |

He had requested the Secretsry of the Sub-Committee to keep two lists of
speakers in connexion with the item under consideration. One list would include
those delegations who wished to speak on the list in document A/AC.138/66 per se,
and the other would include delegations wishing to make substantive statements on

the individual subjects and issues contained in the list.

My, HACHEME (Mauritania) said his delegation had submitted its name as a
sponsor of the list in document A/AC.138/66 three days previously, yet it aid not
appear in the document and had only Jjust been annouhced by the Chairman. He felt

his delegation was entitled to an explanation from the Secretary of the Committee,

Mr. SAPOZHNTKOV (Secretary of the Sub-Committee) said he regretted that

the procedure established hy the General Assembly at its twenty-fifth session
precluded the preparation of addends containing the names of new sponsors of the
list of subjeéts and issues contained in document A/AC.138/66. However, he could
assure the delegation of Mauritania that it was considered té be a sponscor of the

list as of the date on which it had submitted its name as a sponsor.

Mr, YANGO (Philippines) said it was a privilege and honour for his
delegation to introduce the list of subjscts and issues relating to the law of the
sea {A/AC.138/66) to the Sub-Committee on behalf of its 56 sponsors,

The list was the product of complicated and laborious negotiations among the

contact groups from Asia, Africa and Latin America. It represented a step towards

/e
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fulfilment of the mandate given to the Sea-Bed Committee by the General Assembly in
its resolution 2750 ¢ {(XXV) in connexién with preparations for the Jonference on
the Law of the Sea to be held in 1973.

It would be recalled that the previcus summer certain delegations in the Laﬁin
American group had submitted a comprehensive list of subjects and issues in
document A/AC.138/56, and a number of members of the Afro-Asian group had submitted
ancther list in document A/AC.138/58. At the end of the summer session, an attempt
had been made to pfoduce’a consolidated list from the two lists submitted but had
not been successtul owing to lack of +time., However, the exercise begun at Geneva
had been continued during the current session in New York, and the result was the
list in document AfAC,138/66. As reguested in Ceneral Assembly resolution
2750 C (XXV)9 the list was a comprehensive one and tock into account that a
substantial mejority of Member States had expressed the view that the Conference
ot the Law of the Sea should be broad in scope. It had also been felt that a
réstrictive approach would pose serious difficulties to many delegations since the
oceans actually consgtituted a single physical entity. The list was comprehensive
in that it included subjects and issues of concern to diverse groups of States
whether coastal, island, archipelagic, land-locked, shelf-locked, with narrow or
broad continental shelves, deveioping or developed and whether big or small in
wilitary terms. It included issues which had not been regolved by previous
conferences on the law of the sea and took account of recent political, economic,
gocial, scientific and technological developments. Finally, those delegations which
had worked on the list had given due consideration tc all the relevant working
papers and proposals submitted by other delegations.

'Although the list was comprehensive, it was not necessarily complete and was
intended to serve only as a framework for discussion and drafting of necessary
articles until such time as the agenda of the forthcoming Conference was adoupted,
Its sponsors had submitted it in the hope that it could serve as a basis of further
negotiations and consultations within the Sub--Committee with a view to preparing
a final list acceptable to all the regional groups. The sponsors were of the view
that consultations and negotiations between the contact groups of the various

geographical groups should begin immediately. For the purpeses of such
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consultations and negotiations, the sponsors felt that the Africa, Asian and Latin
American contact groups should be maintained and that the delegation of Spain
should represent those sponsors from regiqns other than Africa, Asia and Latin
America, Since the contact groups mentioned had actively participated in the
digcussion which had resulted in a common list, and were familiér with the isgsues
involved, it would be appropriaste for them to neéotiate with contact grouwns from
the Western and Eastern European regions concerning the adoption of a single
comprehensive list of subjects and issues. It was hoped that the Western and
Bastern Buropean regional sroups would designate their contact groups at their
earliest convenience so as not to delay the negotiations.

Although the contact groups representing various delegations in the Group of
Seventy-Seven had differed in some of their views, thev had worked together in &
sﬁirit of co-operation and goodwill to produce a common list, It had been
suggested that document A/AC.138/66 was not really a document of the Group of
Seventy-Seven because it had not been sponsored by the developing land-locked
countries. The sponsors hoped that those countries would eventually join the
other members of the Group of Séventy—Seven in sponsoring the list, and the contact
groups stood ready to consult the delegations concerned with = view to restoring
the Group's unity.

Judging from the comments and observations made in the Sub-Commnittee the
previcus summer in connexion with the lists contained in documents A/AC.138/56 and
A/AC.138/58, there were no insurmountable obstacles to the adoption of a single
list. The developing countries of three regicns had agreed to a common list and
he was confident that it would be accepted by the other regions as well in the
interests of the preparations for the 1973 Conference. His delegation fervently
hoped that the list contained in document A/AC.138/66 would contribute to the

success of the Conference and to the establishment of an equitable law of the sea,

Mr. KHANACHET (Kuwait)} said it was his privilege to join the

representative of the Philippines in introducing the list contained in document
A/AC.,138/66. Although the list was far from perfect, he hoped the members of the

Sub-Committee would accept it as a framework for discussion and drafting of
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necessary articles, The list wag the result of arducus negotiations among
delegations which, in spite of sometimes confliciing views, had been guided by a
spirit of harmony and understanding and by a willingness to accept certain
political realities and each cother’s legitimate demands. Although vehement
digscussions had taken place, moderation had always prevailed, and the result was a
ligt which, ﬁhile not satisfactory to all delegations in every respect,
constituted an aéceptable compromise, The delegations which had prevared the
list had not limited the subjects and issues included in it tc those of concern
to their oﬁn countries or regional groups but had endeavoured to bear in mind the
terms of General Assembly resolution 2750 C {X3V) calling for a comprehensive
list. ' .

Az the representative of the Philippines had said, the list was intended only
as a basis for further discussions, and it was on that understanding that the
sponsors submitted it. They were open to any suggestions which the ofher two
regional groups might wish to make for its improvement. The list contained no -
item which was not open to negotiation, and in inviting discussion with the other
delepgations, the spensors of the list were confident that goodwili and diplomacy
would prevail. He shared thé optimism expressed by the repregentative of the
Philippines and held the same fervent hope that the devoted and self-gacrificing
efforts which had resulted in the list contained in document A/AC.138/66 would he

crowned with success,

Mr. NJENGA (Kenya), speaking on behalf of all the African sponsors of
the list contained in document A/AC.138/66, associated himself with the views
expressed by the two previous speakers. He pointed out that the negotiations
which hed resulted in the list had taken a considerable smount of time and
eipressed the hope that the Sub-Committee could not begin to discuss the variocus
subjects and issues contained in the list as well as any items that wmight be
added to it. Those delegations which had not participated in the formulation of
the list should not feel that the svonsors of document A/AC.138/66 were in any
way presenting them with an ultimatum., The sponsors merely asked that the 1list
should be accepted as a framework for further discussions. The fact that a
considerable amount of time had been required to produce the iigt should not be

constried to mean that the developing countries were divided on the subjects and

/ee.
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iséues it contained. The existing_law of the sea had been designed specifically to
favour the strong countries over the weak countries, the industrialized over the
poor and the developed over the developing. The developing countries were therefore
united in their determination to achieve a more balanced and equitable r&gime, and
that determination was reflected in the 1list under consideration. The sponscrs were
convinced that the list offered a framework in which s11 delegations'could raise
any subject of importance to them at the Conference. If the Sub-Commitiee accepted
the list on that basis, it could proceed to a substantive discussion on the subjects
and issues at the surmer sessicn. The fact that the list had received widespread
support, not only from the developing countries but from other countries as well,
was an indication that it constituted a suitable basis for discussion, The

sponscrs believed that their work fulfilled the mandate entrusted to the Sea-Bed
Committee in General Assembly resolution 2750 C {(XXV) to prepare a comprehensive
list of subjects and issues relating to the law of the sea. The Committee should
proceed expeditiocusly to the other part of its task, which was to prepare draft
erticles on such subjects and issues.

The sponscrs believed that the list showed that the déveloping countries were
capable of looking after their own interesis. The developing countries were all
aware that their share of the profits from the resources of the seas was
inadequate, that the situation was becoming worse and that a radical change was
needed, Thus, in 1970 the developed countries, with less than one third of the
world's population, had taken 60 per cent of the world catch of fish, while only
40 per cent had gene to the developing countries. A system which permitted such
inequality was clearly unbalanced and should be changed.

One of the ways by which the sponsors of the list under consideration proposed
to effect a change in the system was through the concept of the excluéive economic
zone, Rach cbastal State would have a territorial sea of 12 miles bevond which
there would be an exclusive economic zone; beyond that zone would be the high seas
proper. The concept of excluzive economic zone differed from that of territorial
waters in that freedom of navigation and overflight and freedom to lay sulmarine
cables would be recognized in the exclusive econcmic zone. On the cother hand, a

coastal State's exclusive economic zone would differ from the high seas in that the

/oo
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State would have exclusive jurisdicticn over all living and noh=1iviﬁg resources of
the water surface, the water coclumn and sea-bed and ocean floor. No firm decision
had been taken as to the cuter limits of the zone although many delegations,
including his own, were in favour of a 200-mile zone. There had, however, been a
consensus among the delegations concerned that the zone should not exceed 200 miles.
There had alsc been a firm consensus that islands under colonial dependence or
foreign domination or cantrol should not be entitled to their own exciusive
economic zone since it was & primary aim of the United Nations to do away with
colonialism and foreign domination and control in all their forms and
manifestations, ‘

At a recent meeting, s member of the Soviet delegation had stated that his
Government did not intend to claim an economic zone beyond the 12-mile territorial
sea. In that connexion, it should be noted that no nation would be forced to claim
an exclusive economic zone., The develcping countries would, in fact, be very
pleased if the developed countries decided to forgo an exclusive economic zone,
gince they did not need the protection which the zones would provide, A great
deal of criticism had been leveled at the concept of an exclusive economic zone.
Since the representative of Tanzanis had amplv covered such criticism at a previous
meeting, he himself would confine his comments to only two of the more persistent
objections to the concept. First, it had been argued that the déveloping countries
would not have the capacity to expleit the living resources in their exclusive
economic zones and that fhe international community would therefore be deprived of
vital food supplies., However, it should be understood that while cocuntries would
have exclusive jurisdiction over their economic zeones, other countries would not
necessarily be precluded from exploiting the rescurces in those zones. It was in
the interest of the ccastal States to make the most of their resources, and if they
were not in a position to exploit them themselves, they could license foreign
cperators to do so, Those who advocated the concent of exclusive econcmic zone
were prepared to assume responsibility for the optimum exploitation of resources

commensurate with rational management and congervation.

fons
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Secondly, it had been argued that although the concept of exclusive economic
zone might benefit coastal Statez with long coasts fronting open seas, it would
be detrimental to States with short coasts, shelf-locked States and, in particular,
land-locked States. In that connexiaon, it should be pointed out that such States
were sericusly handicapped under the present régime and had no hope of improving
thelr situation, whereas cozstal Statez could always extend their territorial seas
unilaterally as a last resort. Those proposing an exelusive economic zone were
prepared to enter into regional arrangements - entailing preferential grenting of
licences and jointly undertaken activities - to alleviate the disadvantages
imposed on certain countries by geocgraphy and also by colopnialism and imperialism.
It was only through such arrangements that all countries would be able to enjoy
a fair share of the wealth of the seas. The dire predictions of certain
delegatioﬁs were merely an sttempt to drive =z wedge between the developing
countries, which were fundamentally united in their desire to ensure that their

resources were nc longer plundered by the developed countries.

Mr. ARIAS SCHREIBER (Peru) said that the sponsors of document
A/AC.138/66 had attempted to teske into account the main concerns of

various countries in sccordance with the spirit and letter of CGeneral Assembly
resolution 2750 (XXV)}. The list was intended to pave the way for the forthcoming
Conference on the Lew of the Sea where a wide range of subjects connected with the
law of the sea would be dealt with and an effort would be made to establish a
more stable and just international order. His delegation hoped that other
countries would display a spirit of accommodstion so that a comprehensive list
could be adopted which would serve as a framework Ffor further discussions. The
explanatory note comtained in document A/AC.138/66 stated quite clearly that the
list of subjects and issues relating to the law of the sea was not necessarily
complete and did not commit any State to a given position. The list was intended

to identify the issues to be considered rather than to resolve them.

Mr. ANDERSEN (Iceland), spesking on behal? of the sponsors of document
A/AC.138/66 outside the regional groups whose representatives had already spoken.
commended the 1ist of subjects to the Sub-Committee'’s attention as o helpful

working document. While the list was sponsored by the majority of delegations,

[ovs
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the explanatory note attached to it made it clear that it did not commit any
State to a particular course of action. Furthermore, the final agenda for the
fortheoming Conference on the Law of the Sea would have to he adopted by the
Conference itself when the time came. In view of the short time remaining to the
Sub-Committee for its discussions, he hoped that it would accept the list without
further delay and proceed to devolbe its entire attention to substance rather than

to formalities or procedures.

Mr. AN (China) said that the list of subjects contained in document
A/AC.138/66, which was the result of consultations conducted among a number of
Asian, African and latin American countries over a long period of time, reflected
the views of the majority of developing countries and could serve as a good basis
for the Sub-Committee's discussione. It was for that reason that his delegation
had btecome o sponsor of that document.

With regard to the views concerning the list expressed by some developing
countries which had not become sponsors of it, his delegation believed that it was
quite possible to settle any cutstanding problems through friendly consultations on
the basis of mutual understanding and accommedation. It also felt that some
reasonable suggestions which those countries had made could be better reflected
in the list.

In order to extricate themselves from their political isolation, one or two
super-Powers were trying by every possible means to undermine the unity of the
developing countries, a fact which called for serious vigilsnce on the part of
those countries. Despite differences in geographical situation, the countries
of the third world shared in the same fundamental interests and were closely
united in the struggle against imperialism, colonialism and alien domination and
the fight to win or safepguard national independence and defend national
soverelgnty. While the super-Powers were execubing expansionist and predatory
policies, the developing countries and other medium-sized and small countries
must strengthen their unity and support and assist each other. Oniy in that
way could they effectively safeguard their sovereignty and independence and
strengthen the peace and security of the world. His delegation believed that, in
the face of the growing unity of the developing countries and other small and
mediuvm-sized cowntries, the super-Powers would fail in all their plots and

schemes.
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Mr., BENITES (Ecuador) said that while, as wes stated in the explanatory
note conbained in document A/AC.138/66, sponsorship or acceptance of the list of
subjects and issues relating to the law of the ses did not prejudice the positicn
of any State or commit any State with respect to the items on it, his delegation
had co-sponsored the list, among other reasons, because it reflected its specific
interests, particularly with regard to the gquestion of the breadth of the
territorial sea. His Government had always maintained and continued to maintain
that there was no uniformity of régimes concerning the breadth of the territorial
sea and that economic security sghould be taken into account in determining the
limit of territorial waters. His Government had established a limit of 200-miles
vhich, having regard to geographical characteristics and national needs, it
considered to be appropriate. International law did not limit national jurisdiction

in the matter.

Mr. PARDO (Malta) said that his delegation appreciated the fact that the
list of subjects contained in document A/AC.138/66 was an attempt at a comprehensive
approach to the problems of the law of the sea. It also appreciated the inclusicn
in the list of many subjects to which it attributed considerable significance, as
well as the fact that the 1ist presumably consolidated several working papers
submitted to the Sub-Committeé in 1971. The explanatory note atbtached to the list
was also a positive factor. However, the 1list contained certain imperfections.
While it was true that the explanatory note explicitly stated that the Iist was
not necessarily complete,.the omission from a list of such length of a particulsr
topic could be construed to mean either that the topic was unimportant or that,
although it was important, it should not be discussed,

Among other lacunae, his delegation had ncted the absence from the list of
any reference to the protection of the interests of the international community.
Those interests were not =z necessary consequence of the national or group interests
so amply reflected in almost every item in the list and hence required specific
mention in every appropriaste section of the list. If the common interests of the
infernational community were not taken into account in the clash of national and
group interests, the forthecoming Conference on.the Law ¢f the Sea would be an

unmitigated disaster.
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While his delegation noted with appreciation the inclusion of the topic of
limits in the appropriate sections of the list, it was somewhat surprised that
the equally important subjeét of baselines for the measurement of limits was not
mentioned., In recent years, there had been some rather unorthodox official
interpretations of the provisiocns relating to baselines contained in article L
of the 1958 Convention on the Territorial Sea and the Contiguous Zone.

There were zlso several other matters which his delegation considered to be
of somewhat lesser importance but which in its view could usefully be discussed.
One such matter was the question of the pipelines which were currently multiplying
on the sea-bed. In view of current concerns about marine pollution, his
delegation felt that consideration should be given to the guestion of whether the
freedom to lay submarine pipelines should not be subjected to some regulation
of a general nature. It would also be useful to review articles 12 to 23 of the
1958 Convention on the High Seas, which related to slavery, piracy and hot
pursuit. A question arose as to whether those articles were adequéte or whether
some amendments should be made to them. In particular, his delegation wondered
whether the illicit traffic in narcotic drugs was not an sctivity which could be
classified as a form of piracy and hence subject to international penalties:

In the light of the views which he had just expressedg.his delegation
intended to submit written amendments to document A/AC.138/66. While that step
might be thought inadvisable in view of the informsl ﬁegotiations which had bheen
undertaken regarding certain items in the ligt, it did not appesar that his
delegaticn’s views were being effectively brought to the attention of the prime
negotiators, and for that reason it had been forced reluctantly to take the step
of submitting formal amendments,

In addition to the lacunae which he had mentioned, the proposed list of
subjects and issues contained a number of items the formulation of which was either
unclear or inappropriate. An example of an unclear formulation was item 2.5 -
Freedom of navigation and overflight resulting from the question of plurslity of
régimes in the territorial sea. An inappropriate formulation could be found in
item 4.2, which was entitled "Innocent passage”. In view of his delegation’s

general concept of what the new. law of the sea should be, it had difficulties



A/AC.138/SC.II/SR.29 -T2~

(Mr. Pardo, Malta)

both with the notion of "innocent passage through straits” and with that of "free
passage or free transit through straits”. BSince his deleggbion did not believe
that the substance of the problem could be solved on the basis of either of those
expressions, it would prefer item 4,2, and perhaps also item 4.1, to be deleted.
In view of the great effort made by such a large number of delegations to
produce an agreed list and in view also of the extreme urgency of beginning
substantive discussion on the varicus subjects included in the list, his delegation
was anxious to be as accommodating as possible in order not to delsy the work of
the Sub-Committee. However, the guestion could not be avoided as to whether the
list contained in document A/AC.138/66, in its present form, could usefully serve
as a framework for discussion and drafting of necessary articles, as was stated
in the explanatory note also contained in that document. The various subitems in
the list were grouped under secticnal titles formulated in such a way as to make
agreement on a iogical order of priority for discussion extremely difficult.
Furthermore, many of thg sections duplicated cne another or partially overlapped
and thus did not facilitate meaningful substantive discussion or negotiation.
Conseguently, even if agreement was reached on a somewhat amended list of subjects
at the Sub-Committee’s current session, it could be anticipated that a loﬁg
discussion would take place at the next session concerning the order in which
the various items on the 1ist should be considered., Also, the discussions on the
various items were likely tc be largely repetitive. Such a procedure would entail
some confusion and considerabie waste 6f time and, most importantly, would not
facilitate the vital substantive negotiastions which were the mein purpose of an
agreed list, If it proved impossible to formulate an agreed list of subjects at
the current session, his delegation felt that the Sub-Committee might usefully
attempt a totally new approach. Should such a new approach become necessary, his
delegation intended to submit a working paper setting outan alternative type of
list which would be designed to take into account the position of all delegations,
reduce to a minimum subsequent discussicon on priorities and repetitious debates
and facilitate useful substantive negotiations. If agreement could not be reached

on document A/AC.138/66 at the current session, his delegation hoped that such a
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working paper could be examined at the Sub-Committee’s next session. The time
consumed in that examination might well save much time in the later stages of

the Sub--Committee’s work.

Mr, RUIZ MORALES (Spain) said that the comprehensive list of subjects

contained in document A/AC.138/66 accurately reflected the provisions of General
Assembly resolution 2750 (XXV). PFurthermore, the list was sponsored by almost

two thirds of the mewbers of the Sub-~Committee and by countries from all
continents. The ligt was not perfect and represented a compromise which was
perhaps not fully satisfactcry to all members: indeed, his own delegabion would
have preferred items 6 and 18 to be worded somewhat differently. However as was
stated in the explanatory note, sponsorship or acceptance of the list 4did not
prejudice the position of any State with respect to the items on it or to the
order in which they shculd be congidered. The list atiempted to reflect the real
needs of the international community, in some cases by upholding firmly established
principles and in other cases by introducing new principles. It was a sound basis
for the work of the Sub-Committee which his delegaticn hoped would be generally

acceptable.

Mr. STEVENSON (United States of America) said that his delegation

greatly appreciated the efforts made by the contact groups of the three regicnal
groups in the preparation of the list of subjects and issues contained in

document A/AC.138/66. His delegation together with others not participating
directly in those efforts had attempted to convey its views concerﬁing the
essential requirements of any list which would be acceptable to the Sub-Committee
as a whole. In that connexion, he warmly welcowed the statement of the
representative of the Philippines to the effect that consultations between the
contract groups.of all the regional groups would take place with a view to
chtaining a generally acceﬁtable 1list. His delegaticn had conducted consultations
with a number of other delegations with a view to obtaining certain changes in

the list. However, not all the delegations participating in the formulation of
the list had appreciated the point of view that had led his delegation to suggest

that some amendments were necessary. He would merely refer to two points which

[oe.
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were of the utmost importance if the Sub-Committee was to achieve an objective
and neutral list that would facilitate productive multilateral negotiations.

As presently worded, the heading of item 6 suggested that the very important
question of the economic jurisdiction of coastal States beyond the territorial
sea was to be discussed solely in terms of an exclusive economic zone. While his
delegation appreciated the fact that many delegations believed the establishment
of an exclusive eccnomic zone to be the most appropriate solution to the matter,
its own view was that discussions should centre around the contents of the economic
zone or the jurisdiction or rights of coastal States beyond the territorial sea.
As the Maitese representative had observed, one of the issues on which serious
discussion should be possible was the extent to which the interests 6f the
international community as = whole needed to be taken into account. Simply in
order to maintain that possibility, his delegation proposed that the title of
item © should be amended to include, in eddition to the concept of an exclusive
eccnomic zone, the concepts of economic jurisdiction or economic rights beyond the
territorial sea. That would ensure that all the options were covered and that
all possible solutions were presented. As a coastal State, the United States
appreciated the concerns of otherccastal States on the question. A forthcoming
statement by his delegation on the guestion of fishing would show that it
appreciated the problems of coastal States in connexion with the conservation and
managersnt of fishery rescurces.

Hi: delegation was also concerned to obtain a fair and unbiased formulation
for the issue presented by item 4 of the list. The draft article relating to the
question of straits which the United States had introduced earlier
{A/AC.138/8C.II/L.k4) had received both support and opposition. The United States
did not seek to deny other States the opportunity of maintaining that opposition
and discussing all issues involved in the straits question; however, it was not
willing to accept a formulation which attempted to deny it the opportunity to
press vigorously for a position which it regarded as of vital importance. Ttem kb
included the guestion of innocent passage but omitted that of free transit. His
delegation did not accept the view that that distinction was justified on the

grounds that only innocent passage was provided for in ecurrent international law,

/..
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Many of the other items on the list called for the articulstion of new internaticonal
rules. His delegaticn could accept any of several alternative formulations for
item 4, including the additicn of a new subitem &.3 reading "Free transit'.

His delegation looked forward to the opportunity of holding further substantive
discussions on the question of straits and of explaining how it proposed to
satisfy the concerns of straits States without prejudicing its own fundamental
objectives. In view of the fact that the question was of great importance to the
United States, that it had already submitted a draft article on the question and
that a number of other countries had supported its position on the matter, that
position should be placed on an equal footing with those of cther delegations.
He therefore hoped that it would be possibie to evolve a non-prejudicial list
acceptable to all delegationé that would facilitate the work of the forthcoming

Conference on the Law of the Sea.

in document A/AC.138/66 the sponsors had taken aceount of the interests of the
developing countries and of the international community as a whole, and the list
consequently entailed some compromises. It was however a delicately balanced
whole which did not readily lend itself to substantive change. Hig delegation's
belief that the vital interests of the great majority of States were reflected in
the list had been confirmed by the wide sponscrship of the list by countries from
all regional groups. He hoped that the Sub=Coﬁmittee would accept the list
essentially as it stood, éince major smendments could result in a serious deadlock
and jecpardize or postpone for an indefinite period the convening of the Conference
on the Law of the Sea.

He expressed his regret that the developing lznd-locked countries had not been
able to join other developing countries in co-sponsoring fhe list: the sponsors
understood their difficulities and hoped to be able to accommodate them in future
discussions in order to find a mutually acceptable solution.

There were two alternative procedures that could be followed for the
continuation of work on the list, namely, renewing the working group from Geneva
or establishing an enlarged working group, His delegation had no strong feelings

on what procedure should be followed, but felt that the most econstructive approach

fone
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would be to have representatives of theé Western and Fastern Eurcopean groups Jjoin
the existing contact groups which had worked on the list. He alsc felt that any
new ﬁorking group should be open-ended and flexible in its approach so as to
enable all interested delegations to participate in its deliberations. The
adoption of an agreed list constituted a prerequisite for the drafting of articles
and the convening of the Conference on the Law of the Sea and he hoped that the
list would be adopted in good time.

Mr. ZOTTADES (Greece) appreciated the fact that the list was a compromise
solution and the best possible one in the circumstances. Some items on the list
were not acceptable to some States and his delegation felt that the two articles
referred to by the representabtive of Spain could indeed be worded differently.

The list was, however, a good basis for discussion and in no way prejudiced the
position of any State on any of the topics.listed, The 1list should be used as a
framework for substantive discussion until the agenda for the Conference was

adopted,

Mr. ZEGERS (Chile) welcomed the fact that members from all regional
groups and froﬁ countries with different sccial and political systems had joined in
sponsoring the list., The Qroup of Seventymséven had taken into consideration the
views of a1l interested countries, including the United States, and had produced a
carefully balanced list. The comprehensive list that had been drafted should serve
2s a btasis for preparations for the Conference on the Law of the Sea. The
sxplangtory note in his view took care of the various criticisms of the list.

Replying to the Maltese repregentative's comment on item 2.5, he said that a
plurality of régimes did in fact exist and the list should reflect the existing -
state of affairs. He pointed out, in connexion with the United States
representative's comments on item 6, that the topic was of great interest to many
countries and had been very widely and intensively discussed; the views of the
United States delegation could be accommodated under the varicus subitems of item 6.

He stressed that the sponsors would take a flexible approach irn corder to reach

a consensus enabling the Sub-Committee to proceed with its substantive work.
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Mr. HARRY {Australia) appreciated the work done to draft a list that
would be generally acceptable to members and stressed the importance of achieving
full consensus on the List before the next session. He was concerned not with
codification but with the progressive development of the law of the sea and for
that a full consensus was required. He urged the sponsors of the list to be
flexible and not regard any item on the list as sacrosanct. He hoped that
consultations could be held between delegations from land-locked countries, Eastern
European countries and all thoée countries that had not become sponsors of the
list, to work on the small modifications that were essential if a consensus was

to be reached.

Mr, OGISO (Japan) expressed his appreciation of the efforts of those who
had drawn up the list, With respect to the genersl nsture of the list, his
delegation supported the United Kingdom view (document A/AC.138/5T7) that the list
was provisional and that adoption would not imply that treaty articles would be
drafted on every item or would prejudice the position of any delegaticn with regard
tc any item. He welcomed the fact that those views had been reflected in the
explanatory acte contained in document A/A00138/66,

He associated his delegation with the proposal made by the United States
delegation with regard to item 6. During the debate, mauy delegates hed stressed
the special status and responsibilities of coastal States in relation to fisheries
and other problems, but the nature of such status and responsibilities had been
interpreted differently by different delegations; for example, the USSR delegation
had referred to the need for special protection of coastal States, while the
Canadian delegaticn had viewed the coastal State as a custodian; other delegations
favoured the esteblishment of economic zones for ceastal States. In the belief
that the list should not prejudice the position of any delegation, he proposed the
insertion in the heading of item &, after the words "exclusive econcmic zone", of
the words "or preferential rights of coastal States” or else "or other economic
rights of coastal States™. The words "in the zone™ would be deleted from
subitem 6.1, and the words "of the zone' would be removed from 6.2, He felt that
the guestion of exclusive economic zones should not be excluded, since many
delegations thought it was an important point, but it should be expressed in a way

that did not exclude other alternatives.

...
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Yr. CURISTIANT {Austria) supported the views put forward by the

representative of Australia. He also welcomed the inclusion of the explanatory

note and the sponsors' declaration that the 1ist.was a flexible one. Most items
were acceptable to most delersations, but land-locked and shelf-locked States had
special interests and concerns and they wished to make some additions to items O
and 9. His delegation also had some difficulties with item €.

He felt it was dmvortant to agree on a list at the current session, rather
than spend more time on it at Ceneva; it was also important to héve a list that
could be used as a basis for discussion rather than a mere catalogue of topics.
He hoped that the sponsors of the list would be able to accommodate the views of
the land-locked countries, without their having to submit formal ameundments. The
views of countries with special interests did not always coincide wit@ the views
of their repional groups, and he hoped that consultations would be held not oniy

between the regional groups but alsc with countries having special interests.

ir. STEVENSON {United States of America) explained that his difference of

opinicn with the representative of Chile was & very minor one; he 4id not wish to
delete item 6, which had been endorsed by many, but had merely wished to suggest
that the title of the item be amended to include some reference to other economic

Jurisdiction or rights of coastal States.

lir. SASST (Libyan Arab Republic) suggested that an item on the peaceful
utilization of the sea-bed and ccean floor might be included in the list. The
item was of particular concern to his country because the big Powers frequently used

the Mediterranean for military activities.

Hr, ALﬁgglgi_{Iraq) reiterated the appeal made by the representative of
the Philippines to the effect that the other.regional groups .should form contact
groups to meet with the sponsors and iron out differences of opinion as soon as
possible. He appealed to delegations to close the debate and concentrate on

procedures for consultations.
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CONSTIDERATION OF MATTERS REFERRED TC THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON ORGANIZATICN OF WORK'™ AS READ BY THE CHAIRMAN AT
THE L45TH MEETING OF THE COMMITTEE HELD ON 12 MARCH 1971 (continued)

Mr. TALBOT (Guysna) said that he would refer only to the subject of
figheries. ' _

Any arrangements devised for the regulstion of world fisheries should attempt
to come to grips with the more fundamental problem posed by the growing incapacity
of the international legal order to cope with the uneven course of international
economic development in the context of Gramatic technological innovation. Any
gignificant and enduring shift in the pattefn of international economic development
would require a draétic restructuring ot the controlling legal norms. The .
fundamental question, therefore, was whether such changes as were demanded, as a
matter of equity, in the law of the sea would be the result of an orderly
multilateral process or of increasing unilateralism in which community interests
would be subordinated to exclusive claims.

Since the world fisheries’' capacity for gelf-renewal stood in inverse
relationship to the systematic application of technology to the ocean enviromment,
it was disconcerting to find certain distent-fishing States espousing the concepts
of "maximum sustsinesble yield” and "optimum catch” ag criteria for elaborating new
arrangements to govern expleitation of the world's fisheries. It would be recalled
that the Soviet delegation had questioned the competence of the third world to
propose new arrangements for world fisheries, given their conspicuous
undérdevelopment in fisheries technology. In view of that expression of concern
for scientifically informed decisions, it was difficuli to understand the
uncritical reliance of States with advanced fishing expertise on such pre-scientific
concepts. Given the ecological unity of the mariné environment, maximum sustainable
yield as a biolcgical objective must depend, inter alia, on credible scientific
data about the ecoclogical interaction of species.

In paragraph 37 of its report on regulatory fishing bodies (A/AC.138/64), FAO
indicated that the inability of such bodies to cover all species of figsh was in
part due to the inadequacy of national regearch programmes, insufficient staff and

financial stringencies. If that was the considered opinion of FAD in 1972, it was
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not @iffieult to assess what the relative state of fisheries research had been in
1955 when the concepts of "maximum sustainable yield” and "optimum catch"” had gained
general acceptance at the Rome Tnternational Technical Conference on the
Congservation of the Living Resources of the Sea. The concept of "maximum sustainshle
vieid", which presumed to define the optimal conditicns of peaceful coexistence
between technological man and his biological enemies of the marine environment,
was scientifically uninformed., Yet it had been accepted by the International Law
Commission and had found its way into article 2 of the Convention on Pishing and
Conservation of the Living Rescurces of the High Seas. Its juridical bedfellow
was to be foﬁnd in article 1 of the Convention on the Continental Shelf which
employed, inter alia, the criterion of exploitability, a continuing embarrassment to
digtant-fishing States in another context. Furthermore, in order to he relevant
for the Committee's purposes, the concept of "optimum cateh™ must take into acccount
not only biological, economic and soccisl factors in terms of actual participants
in the exploitation of figheries but also the divergent levels of protein sufficiency
in the international community, the distribution of resources on a global scale and
the relationship between the world's affluent and indigent nationg. Prudence would
appear, therefore, to advise.against the employment of the concepts of "maximum
sustainable yield" or "optimum catch” in any new arrangements for the regulation of
world fisheries,

It was absurd to argue that under-exploitation of world fisheries produced
waste since the uncaught fish died and were lost to the international community.
It would be interesting to receive from the delegations advancing that argument
infermation regarding the ecological interaction between decsying biological
organisms - in the case in question, fish - and the generation and incidence of
phytoplankton on which living fish depended for their survival and proliferation.
Viewed dispassionately, the concepts of maximum sustainable yield and optimum
utilization of the world's fisheries resources were specious rationalizaticns for
the continued rape of the world's oceans Tor the benefit of a few privileged members

of the international commumity.

/..
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Turning to the subject of fisheries management schemes, he said that the
suggestion that the optimum exploitation of fisheries could best be achieved by
making existing regional institutions more effective was unsatisfactory on several
counts. Firstly, the concept of "optimum exploitation”, in its striet economic
gignification, was inapproprieste, if not entirely irrelevant, for the purposes of
the immediate exercise. Secondly, past experience held out little hope that
strengthening the normative and sanctioning functions of existing bodies would
result in regtoration of depleted stocks of fish or the conservation at optimum
levels of existing stock. Thirdly, existing instrumentalities were, both in desig:i
and operation, merely devices for perpetuating a system of &litism amcng the
exploiters of world fisheries. Reference to section 4 of document A/AC.138/6k
would show that several regulatory fishing bodies were exclugive fighing clubs for
a8 few nations while others, even through theoretically inclusive in terms of
membership, were de facto exclusive. A recent development was indicative of the
adequacy of regulatory fishery commissions. The International Commission for the
Southeast Atlantic Fisheries had been established under the auspices of FAO. Japan,
Portugal , Scuth Africe, Spain and the USSR had ratified the convention establishing
the organization. By its terms, the convention could have come intoc force only
when a nuwber of participating States with a catch of a specified amount had
notified FAO of their ratification. Ratifications by the countries he had mentioned
could meet those terms only if the total catch registéred by South Africa and
Portugal was regarded as legally undertaken under existing rules of international
law. Yet much of South Africa's catch was undertaken in Nemibian territorial
waters in defiance of General Assembly and Security Council resolutions. His
delegation would have thought that a permanent member of the Security Couneil which
nad consistently upheld the legality of United Nations resolutions in regard to
Namibia would have declined to participate in a regional commission on terms

sugegestive of a derogation of authority of the United Wations.
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His delegation believed that the principle of freedom to fish admitted of two
possible formulaticns: a positive formulation qualified by negative restrictions,
as in the case of the Geneva Convention on Fishing and Conservation of the Living
Resources of the High Seas, or a negative formulation qualified by permissive rules.
Given the failure of the first formulation to meet the challenge posed by over-
exploltation of world fisheriés, his delegetion inclined to favour the second. The
legal status of existing regional commissions constituted no more than a convergence
of several unilateral claims resulting in the creation of instrumentaiities designed
to benefit the technologicslly advanced distant-fishing States. Qualitatively;
the status of those eclsims in law had no greater sanctity than the claims espoused
by the technologically backward States as a means of protecting the fisheries in
their adjacent ocean space. Mere absence of protest by the developing world about
the structure, operation and competence of the regicnal regulatory commissions was
not sufficient to make their status in law opposable to the rest of the
international community. There was no international law of fisheries in a positive
doetrinal sense, but only an evolving body of principles resulting from the
interaction of claims and counter-claims. His Government was not cpposed to
distant-fishing nations or even land-locked nations gaining access o fishing grounds
of f the coasts of States generously endowed by nature, provided that such access
was on terms and conditions established by the coastal States concerned. Clearly,
in the case of far-ranging non-sedentary species, rational exploitation of a
resource might require regional arrgngements among the States with whose waters the
species had a genuine link. The existence of a genuine link should serve as the
eriterion for participation in regional arrvangements for the management of
particular species. It would appear to be a much more rational and equitable
criterion than the mere fact of actual engagement in the exploitation of a resource,
irrespective of the geographical'location of the countries of the exploiters. Such
an approach t¢ the management of world fisheries would not rule out access to a
resource by distant-fishing States, since provision could be made for a delegation
of competence to a distant~-fishing country with whose waters a resource had no
genuine link on the same conditions applicable to a participating State. In facta.

international law relating to fisherics should bs based on the principle that the

[an.
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coastal State had the exclusive right to exploit the living resources of its
adjacent ocean space; That right was justified not only by the interrelationship
of the land, its people and the adjacent ocean space but also by the costs of
keeping the adjacent ocean environment in a condition condueive to the survival

and generation of fish. Guyana, for instance, incurred considerable costs by
storing residue from the processing of alumina rather than dumping it into the
Demerara River and adversely affecting the ecology and the ocean space immediately
off its coast. ZEquity would appear to demand that the veolunteary aésumption of such
costs by his Government should attract a corresponding right to the disposition of '
the resources of the area concerned. State practice in recent times appeared to
indicate that such an approach would commend itself to the majority of States as
bringing into balance exclusive and inclusive claims,

Mr. Kostov (Bulgaria! took the Chair.

Mr. CASTAREDA (Mexico) said that in his delegation's view the questions

of fishing and of the breadth of areas of national jurisdiction were inseparable,
States set the breadth of their territorial sea in the light of the rights which
they enjoyed beycnd that area, above all with regard to fishing. The view of the
majority of States, both within the Sea-Bed Committee and outside it, was that the
tefritorial gea should have a maximum breadth of 12 miles. That figure referred to
the true territorial sea, in other words the area in which a coastal State exercised
full sovereignty. His delegation had already stressed that a distinction should be
made between the territorial sea and other areas beyond it, in the high seas, over
which coastal States had special jurisdiction for some specific purpose, such as
exclusive or preferential fishing rights, conservation, or protection against
pollution, but did not exercise sovereignty.

In theory, the conservation, administration end distribution of the living
rescurces of the high seasg could take place under three systems. The first was the
traditional solution whereby those resources became the property of whoever caught
them, Beyond the terriﬁorial sea, all nations were equal; their nationals could
fish without interference, and the principle of "freedom of fishing" was limited
only by veoluntary conservation agreements, That system favoured the fishing Powers,

Fann



BT A/AC.138/8C.II/SR. 30

(Mr. Castafieda, Mexico)

wheose greater resources gave them undoubted advantages. It was being increasingly
questioned, because of its inefficiency and its unfairness, and was rapidly being
abandoned, Tree access and indiscriminate catching of fish opersted effectively as
a natural distribution system oniy when resources were practically unlimited in
relation to demand. Until a short while ago, such had been the case. Under modern
conditions, however, the system resulted in an Immense waste of the wealth of the
gea. Uncontrolled access to ficheries required greater capital investment and
labour than could be economically justified. The_increasing number of producers
engaging in fishing meant that profits were spread uneconomicelly. Studies of

the Sacramento River salmon fisheries, the Puget Sound fisheries and especially the
haddock fisheries of the George Bank showed that the same catch could be obtained
with half the number of vessels, or even less. The situation would be still worse
in the future; the vast foreseeable increase in demand meant that stricter methods
of control would have to be applied, and thus the cost of the catch would be
increased, which would mean that more efficient methods of fishing would be
impogsible, The only rational solution would be to restrict accessz by producers,
which would mean abandoning the principle of freedom of Fishing. The situation was
particularly intolerable for coastal States, which under traditional international
law had no real defence against it,

" The second solution would be international administration of fishing on the
high seas, through the establishment of an international authority which would
decide who could participate in fishing, and on what conditions, and would establish
guotas. That solution would no doubt be adopted in the future, but he doubted
whether the‘contemporary international community was ready to accept it. BSuch a
complex undertaking would require much greater internaticnal solidarity, and more
knowledge and experience. The international community had not yet organized any
international authority tc deal with services, resources or areas; the specialized
agencies at most co-ordinated the activities undertaken by States. .There were
many regiocnal agreements relating to the conservation of the living resources of
the sea, but they were limited in scope and could hardly serve as a substitute for

a real internaticnal fisheries authority. They did not normally establish criteria,
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or possess the means, for distributing resources by the establishment of quotas

or by other methods. They were binding only on the parties to them, normally
States which had traditionally fished a given region, and imposed no cbligation on
distant fishing, which was on the increase, In addition, regional conservaticn
agreements had in general been concluded among developed States; those covering
fishing in regions close to deﬁeloping countries were fewer in number, and afforded
little satisfaction to coastal States with lesser fishing and technical capabilities
than distant-fishing States.

Nevertheless, such regional agreements might, and indeed d4id, constitute an
effective way of administering some fisheries, and fully met the needs of the
parties to them. Where that was the case, no change would be necessary. There
was no suggestion that coastal States should be granted broad powers to administer
fisheries close to their coasts in cases where ancther, more satisfactory solution
was already available to the States concerned. A coastal State would unilaterally
assume funétions relating to the protection of marine resources, not only for its
own benefit but alsc for that of all other States, when effective international
machinery for the purpose did not exist. A netable case where such machlinery was
in operation was among the countries of the FEuropean Economic Community, which
granted each other the right to fish even within each other's territorial waters.
Even in that case, however, those countries might one day feel the need to establish
an area of gpecisal jurisdiction excluding Stafes from other regicns. Another
example existed among the parties tc the North West Atlantic Agreement, which had
agreed not only on conservation measures, but also on the distribution of resources
under a quota system. There again, there was no prqbiem. However, there were
difficulties with regard to fisheries situated off the coasts of countries which
could defend them only by establishing zones of special jurisdiction.

Accordingly, his delegation had carefully considered the third possible system,
which would be to grant the coastal State the necessary authority to reserve the
fisheries off its coasts for its own nationals. By restricting the catch to be
taken by vessels from distant-fishing countriesa it could not only meet its own

needs, but would contribute to avoiding over-fishing and the possible extinction

fov.



-89~ A/AC.138/SC.II/SR.30

(Mr. Castafieda, Mexico)

of the resources concerned. The coastal State would be acting in the interests of
the international community, as its organ or agent. The representative of Canada
had rightly insisted on that ceoncept, which in his own delegation®s view would not
involve a formal delegation of functions or a legsl title to act, but was mefely
a metaphor expressing the actual situation.

The basic justification for the special rights of coastal States to resources
off their coasts was the dependeﬁce of those resources on the land. There was a
complex physical and biological relaticnship between land and sea. The waters
adjacent to continents were partiéularly rich., The production of nutrient
organisms- was concentrated in areas close to coasts, and the coastal environment
was the home of many valuable species, such as shrimp. Morecver, the relationship
between the actions of the coastal State and the presence of fish respurces would
become closer in the future, and would acquire an additional legal aspect, in that
the protection measures to be adopted by coastal States within their territorial
waters to prevent contamination of the marine environment would also affect areas
more distant from the coast, _

The depen&ence of the sea on the land had been referred to by States which were
traditionally champions of the freedom of the seas, such as the United States,
The case of Tish such as salmon, which spawned in rivers and.then migrated to the
high seas, where they were caught, had been raised., It had been suggested that
coastzl States should impose restrictions on the use of their rivers for other
purposes, in order not to demage the salmon spawhing grounds, It had been added
that there was no justification %or vegsels from other countries catching those
fish in the high seas, since their existence was so closely linked to the territory
of the coastal State. When the United States had formulated that idea in 1955,
under the "sbstention principle”, Mexico had pointed out that the case was only one
among those in which the presence of a resource was clearly and directly related
to the land. There was even more reason why similar rights on the part of the
coastal Btate should be recognized in other situations where mankind, land and sea
were closely linked, for example in the dependence of the people of ITceland on

fisheries for their livelihood. The cglassical maxim eadem ratio, eadem dispositic

could well he applied in such cases.
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The idea of an area of special jurisdiction was broadly accepted by the
international community. Many States had established or supported the concept of
gpecial fishing zones beyond the 12-mile limit, in which they would exercise some
form of jurisdiction., Only a small number of States were totally opposed to
fishing zones beyond the territorial sea. While the conditions for establishing
such zones varied from country to country, it was significant from the legal
viewpoint that most States supported the principle that there was an area beyond
the territorial sea, in other words in the high seas, in which it could not bhe
asserted that all States had equal rights, since the coastal State had rights with
regard to fishing which were not shared by other States. The scope, breadth and
means of establishing the area remained to be determined, by treaty or on the basis
of custom, as &id the precise nature of the special rights of the coastal State,

With regard to the nature and scope of the coastal State's rights to that area,
and the area’s extension, his delegation had proposed in 1971 that the coastal
State should have the right to reserve for its nationals all the fish that i%
could catch in the areas of the high seas adjacent to its coast, and that the
remainder could be taken by vessels of other States, on the understanding that the
ghare guaranteed to the coastal State would increase as its fishing capacity
inereased, That would not mean any restriction on the rights of the coastal State;
nor would the latter be placed at a disadvantage vis-d-vis more advanced States.

In the end, whatever its rights, its catch would also be limited by ites fishing
capacity. The purpose of the proposal had been to avoid wastage of the resources
which the coastal State could not itself catch. In reply, it had been pointed
out that those rescurces would not be wasted, since the coastal State could grant
fishing concessions to other States; the difficuldy of determining its fishing
capacity and the problems resulting from the necessary permanent negotiation
amcng the States concerned with regard to their share had also been mentioned.

His delegation had therefore concluded that in practice there was no better
solution than to establish an areas adjacent to the territorial sea of the coastal
State within which the latter enjoyed identical righté with regard to fishing as

those it enjoyed in its teérritorisl sea. The maximum breadth of such an area should
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be 200 miles. However, the breadth could be set at that maximum only when
geographical conditions, availability of resources, the situation with regard to
regional agreements and other relevaﬁt considerations so permitted. A clear
demonstration of the faect that the breadth of the area would be adjusted to loeal
conditions was Iceland's recent decision to establish an exclusive fishing ares
50 miies in breadth, which coincided approximately with the breadth of the
continental shelf on which Iceland's major fisheries were located.

Nevertheless, it must be recognized that the problem was a difficult one,
end that many aspects of it reguired sﬁudy.‘ The represeatative of Canada had
recently stated the essential requirements for the sdministration of fisheries by
the coastal State, almost all of which could also be applied in the case of
fisheries administered by a number of States, since their essential object was
conservation 6f resources. However, the major problem remained_the distribution,
rather than the conservation of resources, and that was in part a politicai
question. It would be interesting to know the views of the representative of Canada
on the meansg of dividing resources between the coastal State and othef,States. He
had smong other things referred to the need to make a distinection Between coastal,
migratory and anadromous speéies.

In 1971, the representative of Venezuela had given a very adequate description
of the area of special jurisdiction (A/AC.138/SR.6L4). After suggesting as the first
element in a universal agreement a territorial sea of 12 miles, he had added that
an econcmic zone, called the patrimonial sea, not more than 200 miles in breadth
from the base line of the territorial sea should be established. 1In that zone,
there would be freedom of navigation and overflight tut the coastal State would
have an exclusive right to all rescurces, either on the sea-bed and in its subsoil
or in the superjacent waters, {

There were two aspects of that ares which should be stressed. As its
establishment would in some regicns entail a change in traditional fishing practices.
it would be desirable to provide for a transitional pericd during which the fleets
of distant-fishing countries could continue, under certain conditions, to fish

in the area. Secondly, in order that food resources should not be wasted, to the
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detriment of all, it would be desirsble for coastal States not fishing the resources
cloge to their cocast to grant concessions to vessels of other nationalities. To
do so would normally be in the interest of the coastal State, but a formula
should be devised which would prevent that State from refusing fo grant concessions
without valid reason. There were already cases in which coastal States benefited
from the sxploitation of the resources of the high seas off their coast by other
States. The extreme case was that in which States received benefits simply from
agreeing to refrain from participating in such exploitation. The Convention on
the Protection of Fur Seals provided that only the United States and the Soviet
Union would take fur seals; the other two States parties to the Convention, Canada
and Japan, would each receive 15 per cent of the total catch, simply cn the ground
that they had exploited the resources in the past and could continue to do so if
they wished.

His delegation would refrain at the present stage from discussing the legal
formulation of the suggestions which it had made, sinece it did not believe that
the current session of the Sub-Committee offered a favourable atmosphere for

discussing specific proposals.

The meeting rose at 1.15 p.m.
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CONSIDERATIUN OF MATTERS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACEED ON ORCANIZATTON OF WORK" AS READ BY THE CHATRMAN
AT THE 45TH MEETING OF THE COMMITTEE HELD ON 12 MARCH 1971 (continued)

Mr. ESSONGHE (Gabon) said that Gabon, with its 1,000 kilometres of
coastline and rich fishing zone, was particularly interested in questidns relating
to the law of the sea and the breadth of the territorial sea. The ccncept of a
territorial sea was based on three fundamental ideas: a coastal State should have
exclusive possession of its coast and control over the approaches to the coast in
order to ensure its security; a coastel State should have control of ships séiling
off its shores in order to ensure respect for its commercial, fiscal and political
interests; and lastly, it should have a monopoly to exploit the resources of the
sea and the coast with a view to the subsistence of the coastal inhabitants. The
territorial sea was generally recognized as important; it was specially important
for developing countries whose main aim was to achieve stability, prosperity and
peace. For those reasons Gabon had extended the breadth of its territorial sea
to 25 miles, and in view of recent developments, in an Ordinance of February 1971,
to 30 nmiles.

Some delegations had spoken in favour of the 12-mile limit, but they had not
explained that in supporting that limit they were defending the interests of the.r
countries, and that the Convention on the Territorial Sea and the Contiguous Zone
was now largely outdated since many new States had appeared zince 1958, If the
Committee's work by any chance led to a convention préjudicing Gabon's interests by
denying the rights it had acquired, Gabon would affirm its sovereignty.

His delegaticn felt that the Convention on the Territorial Sea and the
Contiguous Zone contained a monumental error - it had not taken into account
geographical factors. It was clearly neither just nor realistic to impose the same
territorial limit for all States, for example, for States bordering on the
Mediterranean and States bordering on the Indian Ocean. He recommended that the
next convention should aveoid that mistake by laying down a maximum limit for
coastal States bordering on seas taking into account their restricted surroundings,
and a maximum limit for coastal States bordering on oceans taking into account their
more extensive surroundings.

He welcomed the position taken by the French delegation with regard to the

breadth of the territorial sea.
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Mr. OGISO (Japan) said that his delegation attached great importance

to the gquestion of fisheries, which had traditionally been one of Japan's most
important industries. Because of its limited agricultural potential, Japan had
long velied on fish as an indispensable source of food and protein for its large
population and the traditional dependence on fish was so firmly established in the
country's dietary habits that it could not easily be changed. Consequently, the
importance of fisheries to Japan would not diminish, despite the country’s
over-all econcumic development. That was why his delegation attached particular
importance tc the Sub-Committee's work in further developing a socund régime for
fisheries which would ensure an equitable accommodation of the hterests of all
States. ‘ _

The probiems the international community now faced in reguilating fisheries
on the high sess had been described by many delegations. In recent years the
world's total catch of fish had been increasing at a rate unknown in the past
and had more than doubled in the course of the previous decade; there were reasons
to believe that that trend would continue in the future. Although the over-all
inerease in the world’'s total catch had been made posgible, to a great extent, by
the discovery of unexploited fishing grounds and the development of new and more
efficient fishing techniques, it was also important to remember that it had been
achieved not as a result of unregulated competiticon but in large measure because
it had been accompanied by the necessary restraint and conbperation on the part
of participants for the purpose of the conservation and prudent utilization of
fishery resources. For example, his country was concerned to protect marine
resources not only in coastal waters but on the high seas as well, and, even in
the absence of an international convention for conservation, the domestic law of
his country made Japanese nationals engaged‘in fishing in the high seas subject to
governmental supervision to ensure rational utilization and effective conservation
of the living resources of the high seas, But, as recognized by the international
community, unco-ordinated efforts by individual countries were clearly not
sufficient.

One manifestaticon of international co-operation in the field was the impressive
network of international or regional fishery commissions. According to the report
attached to document A/AC.138/6L, there were at present 22 fishery commissions

responsible for the conservation and management of fisheries., They covered
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practically all important waters of the world and practically all fish stocks
which were taken by different nationals and therefore callea for international
regiulation. Thus, there were nine fishery commissions for regulating various
stocks of fish in the Pacific Ocean, such as, the Inter-fmerican Tropical Tuna
Commission (IATTC), which had recently set a global catch guota for yellow-fin
tung in the Bastern Pacific for six member countries including Japan and had
succeeded in waintaining yellow-fin stock at a stable level. "he International
North Pacific Fisheries Commission involving Japan, the United Statesz and Canada
had for nearly 20 years studied fish stocks to recommend joint conservation action
in the North Pacific. As a result of the activities of the Japanese-Soviet
Fisheries Commission, the combined salmon catch of those two countries had been
stable in recent years. The International Pacific Halibut Commission of Canads
and the United States had succeeded in maintaining a high level of catch from the
halibut stocks in the Pacific. In the Atlantic area, there were seven fishery
commissions, including the Internationsl Commissicn for the North-west Atlantic
Fisheries (ICNAF), which had carried out studies and research and proposed action
for stock conservetion through such measures as closed areas and seasons,
limitation of mesh size and catch limits. There was algo in that ares the
International Commission for the Conservation of Atlantic Tunas. In the Indian
Ocean, the Indian Ocean Fisheries Commission undertock, inter alia, the promotion
of programmes of fishery development and conservation and the examination of
ménagement problems with respect to various resources in the area. Of the 22
existing fishery commissions, Japan was at present s member of 12, the United
States 11 and Canade and the USSR eight. His CGovernment had consistently supported
internationallactivity for the rational utilization and effective conservation of -
the living resources of the sea and had accordingly pursued a policy of
international co-operation through internationsl fishery commissions as well as
through the Food and Agriculture Organization and its subsidiary bodies.

At the Sub-Committee's 25th meeting, the répresentative of Canada had referred
to various shortcomings and weaknesses in existing international fishery
commissions and pointed to their general inability to meet effectively the
reguirements of conservation and management of fishery resources. He had also

mentioned special interests and responsibilities of coastal States with respect to
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coastal species, He had appeared to minimize the role of fishery commissions,
relegating them essentially to a secondary function, that of an advisory body
vig-8-vis the coastal State in the discharge of the latter's management functions,
His own delegation found it difficult to agree with that view. Fishery
comrissions had played an importent role and provided forums in which fishing
activities of countries concerned could be co-ordinated in a practical manner.

However, as had been pointed out by the Canadian representative, the existing
fishery commissions did suffer from certain weaknesses in ensuring effective
conservation measures. For example, not all Eountries active in a f{ishery were
necessarily members of the relevant commission., That problem could be overcome
by requiring all such countries to become members or at least to comply with the
conservation measures taken by the commission. IATTC, for example, had solved the
problem by convening intergovernmental meetings outside the Commission so that
necn-members could also become involved in the Commission's regulations.

It had also been said that the commissions had been unable to control fishing
efforts. His delegation believed that fhe problem was not so much related to the
limited functions of the commissions as to the difficulties inherent in the
actual control of fishing efforts owing to the various economic and technical
factors involved. The existing commissions did not lack the necessary powers to
control tishing efforts, although his delegation did not believe that the objective
of_the commissions could always be achieved by nmeans of such contyol. TFor
example, in the IATTC, the members and other States concerned were scheduled to
discuss the problem of limitation of fishing efforts in order to find an
appropriate solution. In the ICNAF, national quotas were allocated to meet more
effectively management requirements based not only on scientific but also on
economic factors. It had been said, too, that regulations had often been too few
and too late because it was difficult to obtain acceptance of scientific
evaluations, That problem derived partly from the deéire to agree on measures
based on complete scientific data. His delegation believed fhat the effectiveness
of fhe commissions ' work in that regard could be improved by incorporating in

the general principles of conservation the principle that conservation mezsures
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must be adopted on the basis of the best evidence available and that no State
could be exempted from the obligation to take conservation measures on the ground
that gufficient scientific findings were lacking.

As to the remarks made by the Canadian representative concerning the interests
of coastal States, he pointed out that if the coastal State had special interests
and respongibilities with respect to coastal species, distant-water fishing
States also had interests and responsibilities in that regard. Coastal species
had a relationship not only with the adjacent land but also with the entire
ecosystem of the seas of which they formed a part. UHNot only coesstal States but
also distant-water fishing States might be economically dependent on fishing
coastal species. He had already described his country’s special dependencé on
fish and fish products caught in coastal as well as in distant waters and believed
that other countries also had their own special concerns, each different from
those of cthers. Disagreements were bound to arise over allocations of resources
when there were two or more participants engaged in fishing common but limited
resources. Despite those problems, however, fishery commissions had provided
appropriate forums in vwhich all members had somehow managed to crrive at réasonable
solutions. |

Mthough the activities of the fishery commissions had been limited, it
should be pointed out that efforts were being made to assign them an increased
role in the effective conservation and management of the resources of the sea.

His delegation believed that it was by strengthening and supplementing the
functions of such commissions that the real interests of the international
community could be served. To minimize their rcle seemed to go against the
current direction in which the international community was moving, namely, towards
the assumption of greater responsibility in conservation and managemént by
fishery commissions,

His delegation had said so far that international and regional fishery
commissions provided, in principle, appropriate forums for conservation of
resources and their rational ﬁtilization. Tt had also said that it would be
necessary to strengthen and supplement certain aspects of their work if thelr
operation was fo be more satisfactory. To that end, it would be useful +to lay
down certain rules and principles which coﬁld serve ag basic gnidelines in

fishery negotistions among States if no such commission existed. In that
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connexion, he had already referred to scme aspects of the problem related to
conservation. He wished now to refer to another aspect of the problem which could
properly be discussed in depth in the Sub-Committee. While expressing the readiness
of his Government to support the international agreement on the maximum permissible
breadth of the territorial sea at 12 miles, his delegation had suggested at the
previous session the line of approach that might properly and rezsonably be taken
to tackle the very complex and difficult problem of fisheries in the area of the
high seas adjacent to the i2-mile limit in order to bring about an equitable
accommodation of diverse interests. His delegation had stated that the concept of
"orotection" had no place in the present legal régime concerning fisheries. And
yet it should be recognized that the infant coastal fisheries, particulsrly of
developing countries, were seldom in a positioﬁ to compete on equal terms with the
distant-water operations of developed countries. It should therefore be recoghized,
as a general principle, that developing coastal States would be entitled, in the
waters adjacent to the 12-mile limit from the cosst, to preferential rights which
would ensure them an allocation of resources in terms of the maximum annual cgtceh
that was obtainagble on the basis of thelr individual fishing capacity.

The representative of Poland had said at the 27th meeting that there was no
need to recognize sﬁch preferential fishing rights for coastal States which were
developed countries. Those countries usually possessed the necessary financial and
technological means of making internsl adjustments, including the modernization of
their fishing fleets. In siich cases, such protection might even encourage
over-investment in inefficient fishing industries with the result of imposing
unjustifiable sacrifices on the legitimate interests of diztant-water fishing
States. In general his delegation shared that view, However, it recognized that
coastal fisheries conducted on a small scale, mostly by small vessels, were such
that they were not amenable to adjustment and were vulnerable to competition from
outside and therefore needed protection. Under those circumstances; his delegation
considered that ﬁrefErential fishing rights should be recognized for developed
coastal States in terms of the minimum annual catch required for the continued
operation on the existing scale of clearly and precisely defined small-scale

coastal fisheries.
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In conclusion, it was the considered view of his delegation that the
international community could not afford to adopt any simplified solution to the
complex ?rdblem of fisheries, simplified in the sense that a limited number of
States with long coastlines and a further linited number of States having the
privilege of being adjacent to rich fishing grounds benefited from exclusive
and monopolistic enjoyment of marine living resources in the vast areas of the
high seazs. The interests of other States, egpecially those which depended heavily
upon fisheries, which had little or no ceoastline at all, which did not have ready
access to rich fishing grounds or which had a potential for distant-water fishing
as part of their ecconomic development programmes, should also be respected and
taken inte account. HMany countries in the develoning world were dependent on fish
for food and were making efforts to expand their activities and scome of them
had already successfully developed them for fishing in distant waters., It was
surely not consistent with the interests of those States that their pursuit of
fishing should be mwade subject to the capricious will of the coastal State.

Secondly, the accommodaticn of diverse interests of States could best be
achieved con the basis of international co-cperation and in principlE'ﬁithin the
framework of international fishery commissions. States concerned should endeavour
to strengzthen the functions of existing fishery bodies and co-operate with each
other and with the relevant international organizations in establishing new
bodies whenever desirable and feasible.

Finally, preferential Fishing richts should be recognized for the coastal
States to help to promote expansion of the fishing industry in developing countries
and also to minimize or redress cerbtain disruptive soclio-economic effects of

competition on the small-scale coastal fisheries of developed cocastal States,

Mr. MBOTL (Kenya; sald the debates in the Committee during its last
two sessions left no doubt that mogt States had a great interest in utilizing
and conserving the living resources of the sea. The fisheries issue would
therefore e of main concern during the forthcoming Conference on the Law of the
Sea. Information prbvided by FAQC showed that in 1970 the worid cabch of marine
fish and other animals had amocunted to about 70 million tons, worth over
$10,600 million, but alsc that a major part of the catch benefited only a few

States. As populations, particularly those of the developing countries, grew,
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more and more States were looking to the sess for their essential protein supplies,
and their right to explolt the seag to ensure such supnlies had to be recognized.
From the statements made in the Sub-Committee so far, it would appear that
there was broad agreement on the need for a régime oproviding for an equitable
exploitation of the livings resources of the sea and for thelr proper management
and conservation. It was also widely recognized that coastal States had a
gpeclal interest in and responsibility for conserving the livine resources of the
waters sdjacent to thelr coasts. A number of delegations had made suggestions
concerning fishery régimes to ensure the orderly and equitable exploitation of
the livino resources of the sea. Concents such as "custodianship" advanced by
Canada , "trusteeship” advanced by the United States of Americs and “intermediate
zona' recently revived by the Netherlands were a few examples. His delegation had
already expressed its opposition to the latier two concepts, but it felt thai the
Canadian concept merited further congldersation, pearticularly if clarification

weye provided as to the limits - the “custodianship zone™ and as to the basis

(R

on waleh shares in a given fishery would be allocated to participants and access
Ll

the fishery would be allowed.

With regard to the need for oroper management and conservation of the living
resources of the sea, hig delegation found it gratifying that there was a
regutatory fishery body for practically every ocean and sea. 1t should be noted,
however, that due to certaln limitetions vlsced on thewm, most international and
regional Tishery bodies had aot been entirely successful. The FAO circular

submitted to the Committes as document A/AC.L38/0L attvibuted the failure of most

regulatory bedies to the fact that they were not empowered to enforce compliance

even with generally accephted fisheries managenent principles. His delegation felt
that regional or international fishery bodies were the organs best suited for
regulating fisheries in the high seas and for 1ormu1ating general Tisheries
manégemeﬂt policies. It therefore recommended that the Committee should work with
the other United Nations bodles concerned to review the instruments establishing

various regulabtory Fishery bodies with a view Lo making them more effective.
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With regard to the coastal States' interests in and responsibilities for the
conservation of the living merine resources, the TAD atlas of the living
resources of the seas indicated that coastal waters produced more phytoplankton
and zooplankton than any other waters. Thus, the richest fisheries were to be
found near the coasts, and most marine animals spent at least part of their lives
in the inshore waters of coastal States. Furthermore, since a major propqrtion
of marine poliutants were landwgenei'ateda the co-operation of the coastal
States in regulating land-zenerated pollutants had to be enlisted if marine
anti-pollution measures were to Be effective. Bince responsibility for conserving
the living resources of coastal waters and contrelling land-generated pollution
would inevitably result in certain expenditures by the coastal Sfates, those
States were therefore entitled to special or preferential rights over marine
living resources.

One issue on which the Sub-Committee appeared to be divided was that of
the extent of the ares of exclusive Jjurisdiction beyond the limits of the
territorial sea. His delegation had always firmly advocated an econcmic zone
extending 200 miles from the coastal base-line, the first 12 miles of that zone
t0 be regarded as the territorial sea. A coastal State should be entitled to
exploit or to control the exploitation of the liviﬁg and mineral resources of
the water coclumn and sea-bed of its economic zone. Coastal States would work
together in exercising that right and would be free to license other States
or private individuals or firms to explore or exploit any of its resources. A
coastal State could regulate its economic zone to protect itself from pollution
generated in the high seas and could take any other steps needed to conserve
the living rescurces of its zone. A nurber of delegations, particularly those
representing countries with distent-water fishing fleets, had openly opposed
the extension of territorial waters or fisheries jurisdiction beyond 12 miles,

It was their hope that the Committee would endorse the existing arrangement under
which the activities of distant-water fishermen were to a large extent
uncontrolled, with the result that profits recelived from the exploitation of
resources belonging to all mankind were inequitably shared. His delegation felt

that it was for the Committee end the forthcoming Conference on the Law of the

J
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Sea to bring order to fishing on the high seas and to ensuré an equitable
distribution of the profits realized from the exploitation of the living

resources of the sea. In that connexion, the Committee might request FAVU to submit
to it a detailed report indicating which internstional waters were being fished
and by w'hol'a9 and the species and guantities of fish caught.

The USSR renresentative had recently expressed the view that coastal States
adjacent to waters whose fishery resocurces were limited would gein little or
nothing.by expanding their fisheries zcnes. If that were so, he wondered why the
Soviet delegation should be concerned. The Soviet representative had gone on
to say that if the coastal States extended their fishery zones, narrow coastal
and land-locked States would forfeit any opportunity of ever bheing able to utilize
living marine resources. His delegation disagreed with that view and felt that
it was only through regional or bilateral arrangements that the problems of
the land-locked States could be amicably sclved.

The question of training =nd exchange of marine technoclogy was extremely
important to his delegation. In recent years, the General Assembly had spent much
time debating the question of establishing bodies to control or manage the
exploration and exploitation of the living and mineral resources of the sea
beyond the limits of national jurisdiection. It should be borne in wind, however,
that no internaticnal or regicnal crganization would be of any use unless all 1ts
menbers were in a position to participate actively in its functioms. At the
oresent time, most States Menbers of the United Natlons were unot in such
a positicn owing te a lack of treined personnel and sophisticated technical
equipment. His delegation would therefore like to reiterate a reguest it had made
at the previous session to the effect that the Committee should recommend that
the Ceneral Assembly adopt a resolution reguiring the relevant United Wations
technical bodies to commence or accelerate training programmes in marine
technology for personnel Trom the developing countries and to facilitate a freer
exchange of marine technoclogy and information between the developed and the
developing countries. 'The resolution should alsc request developed States to take

-

the same kind of action as that required of the relevant technical bodies.

/oo



A/AC.138/SC.II/SR.31 10k

{Mr. Mbote, Kenva)

Tf the Conference on the Law of the Sea was to be held as scheduled, it was
unlikely that there would be enough fime to organize the technical conference
proposed by the representative of Canada. Furthermore, his delegation felt that
in preparing the necessary legal framework for the Conference on the Law of the
Sea, the Committee would not require information of a highly technical nature. It
should therefore not delay its work in an effort to acquire such informaticn,
especially since the Conference on the Law of the Sea might have to be post?oned
if a technical conference were held. His delegation suggested that consideration
should be given to setting up working groups within the relevant Sub-Committees
of the Sea-Bed Committee to deal with such technical and scientific questions as
fisheries, scientific research, pollution, training and the transfer of technology,
conservation of the living resources of the sea and exploration and exploitation
of marine mineral resources. Such working groups should function during the
normal sessions of the Committee, but if absolutely necessary, they could also

meet between sessions,

Mr. McKERNAN (United States of America) said that he wished to meke it
clear to the representative of Kenya that, at the previcus session, his delegation
had not advocated an intermediate zome for fisheries in the water column. In
faet, the United States draft article on fisheries (A/AC,138/SC.II/L.4) was based
on a species approach, i.e. on the principle that the management and harvesting of
fisheries should be governed by the bioclogical distribution and migration of fish '
gtocks, rather than by arbitrary_jurisdictional boundaries. International or
regional organizatiocns should be established on a non-discriminatory basis to
assure the conservation and eguitable allocation of particular species or groups of
species. They should gather information to determine the allowable catch and
develop sound conservation regulations to ensure the maximum sustainable yield.

Recognizing the problem of protecting the economic interest of coastal States
in coastal and anadromous fish stoecks harvested on the high seas, his delegation
had proposed that the management organization should apply a rule giving

preferential treatment to the fighermen of the coastal State. That rule of
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allocation, based on the actual fishing capacity of the coastal State, would
provide for a coastal State preference'over coastal and anadromous fish stocks
expanding with the State's capacity to fish. 1In that way, the United States hoped
to accommodate the desire of the developing countries to expand their fishing '
industries in the future. In that connexion, his delegation had expressed the view
that reasonable arrangements regarding traditional fisheries of distant-water
States in areas adjacent to the éoastal States should be inecluded in an ultimate
treaty. It had alsoc proposed that a coastal State should not have thé power to
prevent or encumber fishing by other nations for portions of the stock that were
not allocated to the coastal State, so as to avoid redﬁcing the production of -
protein from the sea. _ | , ' |

The draft article had proposed that, if the States concerned with a particulér
figshery failed to agree on the establishbment of a regional organizaﬁion, or thought
such an organization unneceszary, the coastal State should be empowered.to.set
up its own regulatory system. His delegation had favoured the international
regulation of fisheries, but if that failed, the coastal State ﬁould be responsible,
It was to be hoped that the provisions covering.failure to agree would no longer
be requifed when the new treaty had been in effect for some time,

His délegation had exempted highly migratory oceanic stock from the provision
for coastal State regulation and preferences in view of the fact that such species
appeared brisfly off the coasts of a large number of nations.

His delegation still believed that the species anproach was the soundest way
of menaging fish stocks in order to maximize the yield. Of course, maximum yield
was only one of the objectives of fisheries management. FBouitable alloeation of
the yield among participating States was equally important. Both factors, it
seemed to his delegation, dictated the azdoption of the species approach,. |

Bince regulation of only a portion of the fishing for a stock was ineffective,
whatever conservation ré&gime was applied to obtain maximum yield from a stock
should be applied to the entire area in which the stock was fished. Indeed,

regulation of only a portion of the fishing effort, which would result if the
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conservation régime were applied in an arbitrary zone not related to the
distribution of the stock, could be counter-productive, since fishermen in one
area would be unfairly venalized, while fighermen in other sreas would be
unregulated,

Lgain, for egquitable allocation of the yield, the régime should also apply
to the entire area in which the stock was fished. A preference for coastal State
fighermen would have little meaning if a large part of the stock could be caught
by other fishermen in waters outside the area in which the preference rule applied,
as would probably be the case if it were applied in an arbitrary zone not related
to the distribution and migratory habits of the stock.

Thus, for both biclogical and c¢concmic purposes, the management régime
should apply to the entire range of the fish stock invelved. Neither purpose&
reguired applicaticn of the régime to waters beyond the range of the fish stock,
It would be wrong to apply the régime unnecesssrily, since the common purpose of
the Sub-Committee was to ereate only necessary limitations on the use of the seas,
In virtually all cases, an arbitrary zone would be either too narrow, and thus
fzil in its objective, or tco broad, and thus impose unnecessary limitations on
the use of the seas.

In his delegation's view, highly migratory oceanic species could only be
managed effectively through internationsl organizations. Many such species
migrated widely through the world's oceans, for example tuna and tuna-like fish.
A single coastal State could not possibly control such species or their
enviromment., Tuna weyre already the object of effective international management
arrangements under several international commissions. If jurisdietion to manage and
conserve those species were delegated to coastal Stétes, they would only regulate
particular stocks within their jurisdiction for a short part of each year, during
certain phases of the life cycle of the fish.‘ When the stock was in mid-ocean,
another regulatory mechanism would presumably apply. Howevep, such a fragmented
approach to the problem would make meaningful conservation impossible.

The Sub-Committee should also consider that a substantial economic fishery
for tuna generally required a mobile fleet, because of the migratory nature of

the stock, Thus, the very migration of those species provided a basis for
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accommodating the economic interests of distant-water and coastal fishing States in
a manner that did not, in any practical sense, affect the development of coastal
fisheries. .

His delegation agreed with the representative of France that the Canadian
statement on fisheries during the current session was particularly helpful to the
Sub-Committee’'s work. Having learned about the concerns of other States, his
delegation had reconsidered its initial position or fisheries, in respotnse
particularly toc the econcnmic and social needs of coastal States. It was prepared
to consider a greater role for coastal States with respect to coastal and anadromous
fish stocks, within the framework of the species approach. His delegation
appreciated the economic and social interests of ceoastal States and coastal
fisheries and the need to take prompt and effective action to ensure the management
and conservation of such stocks. Coastal stocks were resident species which
remained within the capabilities of the coastal State to study and manage. Coastal
States were often economically dependent on coastal stocks because thelr vessels
were too small to move to distant fishing grounds, His delepation agreed with the
view expréésed by the Canadian deélegation that the coastal State had a particular
interest in anadromous fish, such as salmon, and that they should regulate fish
bred in their own rivers. The fate of entire populations of anadromous fish was .
dependent ou the continuation of restrictions imposed by the coastal States on
competing uses of its own rivers and lakes. The coastal State must make costly
investments to maintain the guality of the fresh-water enviromnment and enforce
conservatioh measures, often at the expense of its own fishermen. If such stocks
were substantially exploited during the oceanic phase of their life cycle, the
coastal State of origin would be hard-pressed to justify centinuing such
investments or preventing competing uses of the river eunvironment which were
detrimental to the survival of the species.

His delegation was accordingly ready to consider whether responsibility for
conservation and mandgement of coastal and anadromous species could rest
primarily with the coastal State, subject to agreed international standards and
review. Nevertheless, it still believed that if States concerned with =z
particular species of fish desired to work through an international or regicnal

organization they should be encouraged to do so and that their joint management
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of tne stocks should be Yacilitated. Specificelly. tis delemation was prepared

! Bl

to comsider whether the ccastal Shtate snculd have clear regulstory awthority over

3 £

coastal species adjacent to the Stat

and anadreonous specles bhroughout

their misratory range on the hish sews,

Tnat ecould include the coastal State's

to as=ess a reasonsble non-discriminatory mansgement fee con foreign fishing

righ
vessels, in accordance with the criteria set forth in the treaty, In the case of
lateral aiprations of those stocks Trow The waterz off one State to walers off an
adjacent Dtate, the countries involved would have to arrive at agreements Tor the
managerent and allocatica of the cateh from that stock. Hon~diseriminatory access
to coastal stocks on the part of distant-water Tishermen should not preclude
recinrocal ana cbier special arrangements among States in a region

wished

Il

to corrset a misunderstanding regarding nis delegastion’s views on

ﬁ.‘r

it
traditional fishing for coastal and anadromous speciesa The United States draft

appear to contain a contradiction in that it advocated

article on fisher

a pnreference for the coastal 3tale based on its capacity to harvvest, but also

contenmlated the continustion of distant water fishine. Lis delepation had sought
to indleate that the extent to which the coastal Ztate preference should diwminish
tracitional distant-water fishing, or vice versa, was & wathter to be nesotiated
hetwesn whe coagstsl States and distant water Fiahing States in the Sub-Committee

ri the (aaference. The agreenent produced at the Conference. should establigh

&,

criteria Tor settlins the matiter. There was a broad range of negobiable formulae

Lhat wight serve as = basig for zgreement at the Conference and that would take
into account short- teru and long-term econcomic needs of both the coastal and

ey

ng States invelved. The problem of raconciling traditional

with an expanding coastal State fishery was certainly not unigue

sroach but would reocuire attention in connexion with any fishery

His delepation remsined sirongly committed to the view that & special

selon was needed for conpulsory settleument of fisheryv disvpute Cthers had
pointed out, however, that a stock of fish might be endangered 17 the implementstion

of coastal State regulaﬁions was suspended by the commission during arbitration of
a matter. At the same time, distant--water fishing States should be afforded
nrotection agoinst the imposition of substantial and unnecessary econcmic harm.
Recognizing the potential for long-term damage to the resources 1f timely measures
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were not btaken, and the economic concern of the distant-water fishing States, his
delegation was prepared tc consider appropriate limitations on the power of a
comuission to suspend the implementation of those coastal State repulations dealing
with conservation matters during the period of arbitraticn, '

Hig delegation susgested that the Sup-Committee consider the establishment of
an international regizter of fisherles experts to assist countries, at their regquest,
in designing and carrying out fishery manasgement progremmes. - Such azn arrangsment
could be Tinanced, for example, by allocating a percentage of the management fee
collected by coastal States. Buch measures could provide develeoping coastal States
with the expertise whercby they theuselves might effectively exercise their
respousibilities for mansging cosstal and anadromous specles,

His delegation wished to stress that it was dealing with the content of an
ultimate agreement on fishing as part of an agreed over-zll law of the sea settlement
at the Conference to protect other uses of the high seaz, including navigation. Tt
was still opposed to unilateral claims of fisheries jurisdiction Teyond the
recognized 12-mile figheries zone and other unilateral assertions of jurisdiction
over ocean space, both on legal grounds and because such action inherently failed
tc reflect the international nature of the problems involved. Unilateral action
could not adeguately accommodate the diverpent interests of States in the ocean and
would inevitably lead to conflict between States. It was therefore essential to
solve such problems multilaterally in a timely and constructive manner that
reflected and sought to harwonize the divergent interesis involved. He went on to
outline the broad pattern of the regulatory system his delepgation was prepared to
conslder, in order to dispel any doubt on the matter.

The world could best bring about effective management of the living resources of
the sea and secure the maximu yield from the living resources of the occean thréugh
a species approach to fisheries management, rather than through the establishment
of artificial national jurisdictional boundaries.

Three quarters‘of the world's marine fish catch vwas composed of coastal and
anadramous species. DBffective management and conservation of such species might be
provided by granting coastal States clear and effective control over all such
gpecies, in the context of protecting other uses of the high seag. Such a concept
included ingpecticon and arrest authority. The control exercised by the coastal
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States would follow such stocks as far off-shore as they ranged. The coastal State
could reserve to itself that.portion of the allowable catch that it could utilize.
The remaining portion of the allowsble catch would be open to harvest on a
non-discriminatory basis by fishermen of other nations, but would be subject to the
coastal State's non-discriminatory conservation measures, and reasonable management
fees fixed in accordance with an international standard. The extent to which the
coastal State preference should diminish traditional distant-water fisheries -

or vice versa - would be dealt with under a reasonabie compromise provision in the
treaty. His delegation was opposed to the creation of a zone of exclusive coastal
State jurisdiction.beyond 12 miles. On the other hand, oceanic fish stocks must

be regulated by quite different arrangements, dictated by the highly migratory
characteristics of such fish. Those fisheries would be managed by competent
international organizations, in which all fishing and interested coastal States
could participate. The treaty would contain agreed international standards and
provisions for the compulsory settlement of disputes.

His delegation hoped that, with the interventions made by other delegations,
its suggestions would make it possible for the Sub-Committee to move rapidly into
the negotiating phase of its work. Although his delegation appreciated the reascns
given by the Canadian representative for consideration of & technical conference of
experts on fishereis, the United States delegation considered that the
Sub-Committee was the proper forum for work on the matter. With the comprehensive
background documentation already furnished by the FAO and such supplementary
information ag might be requested of that orpganization for the next session, his
delegation proposed that, in lieu of such a technical conference, a working
group on fisheries be establisched immediately in order to enhance the chances for
substantial progress at the forthecoming Geneva session. Participating delegations
should include fishery'experts,

Finally he suggested that FAO be asked to prepare supplementary technical
background information for the Sub-Committee's forthcoming session, including
(a) various ways to establish the allowable catch and its apportiomment, (b} the
extent of present co-operation between countries in the field of research into
the living resources of the seas, {(c) determiration of the extent and nature of
the intermingling of various species of fish and (d) determinetion of stocks

located in areas off the coasis of two or more neighbouring coastal States.
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- Mr. DJATATL (Tndonesia) said that the statements made in the Sub-Committee
by certain delegations made it necessary for his delegation to reiterate its
position with regard to passage through its national waters. His delegation could
not accept the view that the princivle of innocent passage, which was an
established principle of international law and of the Geneva Conventions of 1958,
was no longer adequate where passage through so-called "straits' was concerned.
The question had arisen not so much because cozstal States had zet up obstacles to
rassage as because some delegations were seeking a way to circumvent rules and
regulations enacted by coastal States for certain categories of ships. Buch rﬁles
and regulations had teen enacted to ensure nadtional security and the mainfenance
of peace and public order and also to facilitate smooth and safe passage. Coastal
States were, after all, concerned that ships should pass through their waters as
rapidly and as safely as possible so as to reduce the possibility of accidents
that might result in pollution, blockage of lanes and internstional incidents.

The right of innocent passage was exercised by various categories of ships,
ineluding mefchant vegsels, fishing vessels, tankers and warships., Under the
existing rules, merchant vessels could exercise the right of innocent pasgsage
without notifying the ccastal States concerned. 8Since trade was very important for
developing countries like Indonesia, it was in his Government’s own interest to do
everything in its power to Tacilitate the safe passage of merchant ships through
Indonesia waters. BSo far, there had been no difficulties or complaints in that
regard, and hig delegation accordingly 4id not understand why some delegations
should suddenly c¢laim that the exlisting rules with regard to innocent passage had
become detrimental toc the interests of the infernational communi ty.

While fishing vessels were permitted to pass through naticnal waters without
interference, they were required to conform to éertaiﬁ rules which had been
established not as a barrier to their passage but as a means of preventing them
from fishing in national waters. Those rules were in conformity with existing
rules of international law and with the Geneva Conventions of 1958,

Where tankers were cbncerned, there were admitiedly no clear provisions with
regard to super tankers, perhaps hecause there had been few gsuper tankers prior to

he conclusion of the Geneva Conventions. Super tankers were getting larger all
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the time, and their passage through the shallow and narrow Straits of Malacca and
Singapore was posing greater and greater difficulties. His country's fishing
industry in the Straits was already dying, vet so far his Government had done
nothing to prevent the passage of super tankers although the possibility of
accidents was a cause of great concern to it. Should a supertanker develop a
leak while passing through the Straits, the coastal States would be immediate
victims. By allowing the passage of super tankers, the coastal States were taking
é great riék and receiving no benefits. The three coastal States bordering on the
Straits of Malacca and Singapore had agreed that problems of safety of navigation
in the Straits were their common responsibility.

It was the passage of warships, ineluding submarines, which his delegation
believed to be the real issue. The concept of "free transit' had been invoked to
guarantee the unhampered and secret movement of warships and submarines, without
regard for the passage of merchant vessels, fishing wvessels or tankers.
Traditicnal international law and the Geneva Conventions of 1958 provided certain
rules for the passage of warshipé of countries through the territorial seas of
other countries. Submarines, for example, were required to move on the surface
and to display their flag. His delegation foresaw no difficulties in connexicn
with the passage of warships and submarines through Indonesian waters provided that
the rules laid down in the Geneva Conventions were respected, However, it would
object to a system under which warships arnd submarines had complete freedom to
utilize its national waters. Such a system could turn Indonesian wabters into an
area of conffontation and conflict between opposing1naval Powers in which the only
part played Sy Indonesia would be that of vietim, In view of the geographical
location of Indonesia, such a development would be a real possibility.. His country
was a peace-loving nation, which nseded peace and security in order to develop.

It could not be party to the formulation of provisions which endangered its own
naticnal security and also the security of its region and of the world. It could
therefore not accept the concept of "free transit" or "freedom of navigation"
through its national waters.

It should also be noted that the passage of warships, ineluding submarines
through the waters of a country affected that country's pelitical stability. The

history of his own country showed that foreign warships and submarines could be
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used for such subversive activities as smuggling arms to dissident groups within

its territory. 1In faét, the mere presence of foreign warships and submarines in
Indonesian waters could set off domestic political reactions. If warships,
egpecially submarines, were found to be in Indonesian waters without the Government's
knowledge, the reaction would be exireme and the Government would be unable to
explain their presence to the peoplie in the area concerned,

Some delegations had expressed the view that States extending their
territorial seas to a distance of 12 miles must accept the "free transit" concept
since by adopting a l2-mile limjit, they would be téking possgession of waters
belonging to the international community. His delegation neither understood nor
agreed with that contention. Since States which had adopted a 12-mile limit
cutnumbered those which adhered to a 3-mile limit, there scemed to be no reason te
assumle that the 3-mile limit was still a rule of international law. In his '
delegation’s view, it had never been a rule of international law since a general
international convention providing for it had never been accepted by ail States
and since it had never been practised by all States. Since the 12-mile rule was
at present more generally accepted than the 3-mile rule, he did not see vhy
countries should be expected to compensate the international community for having
adopted it. The Soviet Union, which had been one of the first countries to adopt
a 12-mile 1imit, had not yielded anything when it had sdopted it. There was
therefore no justification for asking developing countries which had decided to
observe the same limit to pay for their decision by accepbing the concept of "free
passage", especially since the concent of "innocent passage" had provided
satisfactory and adeguate safeguards of the legitimate interests of the
interpational community,

Certain delegaticns advocated the application of the principle of "free
transit" or "limited right of free transit" to what they called "international
straits"., His delegation was not entirely clear as to the meaning of the term
"International straits". His country was an archipelago, and the waters batween
and around the islands comprising that archipelago were Indonesian national waters.
"Free dransit through international stréits" might thersfore well signify free
transit through Indonesian national waters, In the view of his delegation, the

concept had been devised by the greal maritime Powers to serve their cwn purposes.
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In advocatbing the adoption of the concept, those Powers were more concerned with
national considerations and with their own global policies and strategies than with
the true interests of the internationzl community. Some representatives had
expressed the view that the concept of "free transit through international straits”
should be guaranteed by an international convention lest coastal States adhering to
the principle of "innocent passgage" tock arbitrary measures to suspend passage.
Thusg, it would seem that there were doubts as to the sincerity of certain ecoastal
States, such as his own. In his delegation's view, it was the sincerity of the
protagonists of "free transit through international straits" which was open to
question., The time had come to accept ccastal developing countries, such as
Indonesia, as responsible members of the international community and, in
consideration of their sovereignty, to acknowledge their right and freedom to
regulate passage threugh their national waters in such a way as to protect their
own interests while not interfering with the legitimate interests of the
international community.

Finally, he did not see why the question of overflight over "international
straits"” should be included in the law of the sea. In the first place, it was a
matter of the law of the air, which was covered by the Chicago Convention of 19Ul
Secondly, he wondered whether the concept of overflight included cverflight by
nilitary aireraft. If so, he did not see how his Government could be expected to
allow uncontrolled flight of military aircraft over straits which, as he had slresady
shown, constituted its own national waters. Overflight by military aircraft would
certzinly pose security precblems for the subjacent States. Moreover, they would
have to be given certain regulatory powers in order to avoid colliszions between
commercial flights and military flights in their_national air srace. Some of the.
delegaticns which advocated recognition of the coﬁcept of free overflight of
"international straits" were from countries whose Governments had established a
go-called air defence identification zone above the high seas to protect their own
national interests. He wondered how guch delegations could ask other delegations

to zllow free cverflight by military aircraft over their natiocnal waters.

Mr. MAY (Canada)} recalled that, in its statement at the 25th meeiing, his
delegation had stressed the view that fisheries management must be considered in the

context of the broader question of management of the marine enviromment as a whole,
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At the 2Tth meeting, the representative of France had appeared to agree with that
viéw but had suggested that the guesiicn of protection of the marine enviroment
should be left to Sub-Committee TTI in order to maintain proper working procedures.
His delegation completely agreed with the French delegation on that matter. The
point which his delegation had been'making was simply that the protection of
envircnmental quality was basic to any régime for management of the living
regources of the sea and that any'effective régime of fisheries management must
take that principle into account.

In its sfatement at the 25th meeting, his delegation had also put forward the
principle that any régime for the management of an internationally exploited
fishery must be responsibile and accountable to the international community. The
representative of France had suggested that that principle was somewhat ambiguous
and had asked for clarification of the terms "responsibility" and "accountability'™.
Irn the view of his delegation, the ccastal State must be responsible and accountable
to the internatiornal community for the management of coastal species in two
fundamental ways: firstly, the coastal State's management must be based on
internationally agreed principles and criteria, expressed in treaty form, along the
lines mentioned in the Canadian statement at the 25th meeting; secondly, the
coagtal State's exercise of management authority must be subject to appropriate
dispute-settlement procedures in the event that other States with a direct
interest - namely, other States participating in a fishery under the management
of the coastal State - should consider that the coastal State was vielating an
obligation to them under the internationally agreed principles and criteria to which
he had referred. The essence of the concept of custodianship was that the coastal
State's rights and powers - whether they were sovereign rights and powers or what
his delegation had described as delegated rights and powers - must be balanced with
responsgibilities and thus take into account vital community interests in the use of
the sea. The coastal State's rights and powers would not themselves be subject to
exarinaticn, revocation or review by an international agency or tribunal, but the
exercise of such rights and powers, including in particular the duties of

custodianship, would be subject to appropriate digpute-settlement procedures.
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In its statement at the 2T7th meeting, the delegation of France had suggested
a further principle of fisheries management to be added to those already
enumerated in the previous Canadian statement, namely that priority should be
given to fisheries for human consumption as distinet from fisheries for
producticn of fish meal, to the extent that the latter fisheries involved the
cateching of small and immature fish. That point was perhans partly covered by
one of the biological principles expounded in the Canadian statement at the
25th meeting ~ that each age group of a smecies should be fished at the time when
its biomass was. greatest, The Canadian delegaticn apreed that where a demand
existed for utilization of a species to provide food strictly for humean
consunption, priority should be given to fisheries intended to meet that demand,
although account should be taken of special circumstances such as the
soclo—economic needs of States conducting the fisheries, It was conceivable that
such a demand could be met by reduction not for fish meal but for fish protein
concentrate, which could be used directly for human consumption as a food
additive.,

His delegation would be pleased to provide clarification on guestions
reised by other delegpations concerning the Canadian approach to the management of
the living resources of the sea at the Sub-~-Committee's forthcoming summer session.

With regard to his delegation's earlier suggestion regarding the possibility
of convening a technical conference on fisheries, he wished to allay the concern
expressed by other delegations that such a conference might delay the convening
of the forthcoming Conference on the Law of the Sea, His delegation believed that
it would be possible to hold a technieal conference within the existing time-table.
It envisaged the proposed technical conference ag taking piace in about one yearis
time and lasting for some two weeks, His delegation felt that the major l
responsibility for organizing such a conference could be agsumed by FAC, and
irdeed it understood that the provisional agenda for the forthcoming meeting
of FAO's Committee on Fisheries contained an iten on that subject, The proposed
conference would in no way touch on political or juridical issues: it would be a
technical and scientific conference where fisheries technical experts would
address theméelves to the practical and scientifie principles essentizl to world

fisheries management, taking intc account particularly the need for technical
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assistance to developing countries and the means of providing such assistance.
The proposed technical conference would provide the scientific and technical
foundaticon for the fisheries aspects of the Conference cn the Law of the Sea.

He wished to emphasize that whatever régime or régimes might ewmerge from the
Conference on the Law of the Sea would have o be founded on certain basie
scientific and management principles, For instance, whether the management
guthority to emerge from the Conference was that of coastal States or some
international authority, it was necegsary to have a managewment system and one
that was founded on sound scientific and economic principles, For those reasons,
the propesed technical conference, by providing an up-to-date assessment of the
methods and requirements for fisheries management and development, would be
extremely valugble in laying the groundwork for the Conference on the Law of the
Sea. Since the technical conference would not deal with legal or political
matters, it would in nc way prejudge the outcome of the Conference on the Law of
the Sea on the question of the breadth of the territorial sea or the guesticn cof
whether or not fisheries Jurisdiction of the coastal State was to be exercised in
an exclusive fishing zone, economic zone, patrimonial area or management zone,

Some delegations had questioned the desirability of tackling certain aspects
of the fisheries problem in isolation from the other interrelated issues and
outside the framework of the Sea-Bed Committee itself. However, the technical
conference would not and could not separate thé‘question of figheries from the
total range of issues relating to the lav of the sea gince it would not address
itself to juridical guestions andlwould nct attempt to draft treaty articles on
fisheries problems. Hig delegation hoped that such a technical conference would
provide a practical scientific basis for approaching fisheries questions at the’
Conference cn the Law of the Sea, would produce internationally agreed scientific
and manegement principles and help the Conference to devise, on the basgis of
scientific realities, the most appropriate régime or régimes for the Hnanagemnent

and development of the living rescurces of the sea for the benefit of mankind,

foes
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While appreciabting the motives which had led the United States representative
to propose the establishment of a working group on fisheries within the
Sub-Committee, he believed that it might be premasture to establish such a group
at the present stage., In any event, his delegation did not view such a working
group as an'alternative to s technical conference of fighery experts., While the
proposed technical conference would not deal with such legal and political issues
2s the breadth of the territorial sea or the nature and scope of national.
Jurigdiction, the prdposed working group could hardly fail to deal with such
matters. Indeed, its basic function would be to take up and resolve legal and
volitical guestions. The need for a conference to pave the way for the
resolution of issues reiating to the law of the sea had been borne out by the
United States suggestion that FAC should carry out further technical studies.

His delegation agreed that there was a need for such studies but believed that a
technical conference would provide the best opportunity for considering the
matter, His delegation could support the establishment of a working group of the

kind proposed by the representative of the United States when the time was ripe,

Mr, SIMPSON {United Kingdom), recalling that his delegation had made =
general statement on fisheries at the previous session, said he would comment on
the central problem of the allocation of guantities between different Stateé when
cateh limitation waé necessary for conservation reasons. His delegation, along
with many others, attached great importance to the preservetion of the freedeom of
all States to fish in the high seas, a right currently enJoyed under international
law in waters outside the 12-mile limit. He recognized however that the freedom to
fish might need to be regulated to ensure that it was nct exercised by individusl
States in a wéy rrejudicial to the legitimate interests of others, and in particular
the interests of coastal States and developing countries, Agreeing with the
representative of India, he said the main task of the Sub-Committee was to build
up a régime for the conservation and utilization of the fishery resources of the
sea in such a manner that the legitimate interests of coastal States and thé

international community of States as a whole was balanced in a fair way.
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There were three schools of thought on how the present system of international
law relating to fishing should be developed. The first favoured an extension of
the zone in which coastal States had exclusive Jurisdiction over fisheries:; various
formulae had been suggested, but they all meant bringing most of the fish resources
of the world within the exclusive control of coastasl States. The FAO country
profiles showed that the catches of different countries varied consideraly. In
generél the countries already hest endowed because they happened to be situated -
near the richest fishing grounds would gain most from an extension of limits, while
some shelf-locked States would virtually cease to exist as fishing nations. The
result would be not merely to perpetuate, but to enlarge existing disparities.

The second school of thought also propoéed an extension of the area within
which coastal States would manage fisheries, but it envisaged that the menagement
should be carried out in accordance with guidelines and that the coastal State
would in some sense be acting as the agent of the international community. His
delegation did not oppose in all circumstances the unilateral exercise of powers by
coastal States and was ?arty to the 1958 Convention on Fishing and Conservation of
the Living Resources of the High Seas which in certain circumstances authorized
coastal States to introduce ccnservafion measures in adjacent areas of the high
geas. Such powers however should be entrusted to individual States only where the
principles or guidelines governing their exercise were clearly defined, where other
States concerned had failed to act in accordance with those prineciples, and where
there was & right of appesl to an independent arbitrator. His delegation would sce
great objection to conferring powers of unilateral action on States before the
possibilities of multilateral action had been explored. It was also doubtful
whether once the right to act had been conceded to particular States they would
necessarily continue to respect indefinitely the obligations to abide by the
eriteria laid down and, in the event of dispute, to submit to the decisions of an
independent arbitrator.

The third scheool of thought, to which his delegation subscribed, was that
maintenance of control by the international community over the fishery resources of
the world would be best secured by vesting such contreol in regional organizations,

which were far more representative of the world community than any individual
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State could be., However extensive the jurisdiction of coastal Stetes might be,
there would remain many species and stocks whose managemen®t could be undertaken
cunly by international action; and if regional organizations were to be entrusited
with the management of some species and some stocks it was not apparent why they
should not.be entrusted with it for all. Existing regicnal organizations had

been criticized on some occasions, but he did not feel that a dispassionate
examination of their record showed they were not the best foundation on which to
build a system of world management. In that connexion he referred to a positive
evaluation of those bodies in the @aper entitled “"Conservation problems with special
reference to new technélogy" (4/40.138/65, para, 14), Even where fishery
commissions had failed, their failure was not to be explained in terms of a conflict
of interest between coastal and other States, who had a cormon concern in
safeguarding the stocks on which their figheries Jepended. He felt that the
existing organizations should be strengthened, rather than weakened by transferring
their responsibility for fishery regulation elsevhere.

"A discussion of the respective claims of States or regional hodies to the
management of fishery rescurces was handicapped by the fact that the prineciples or
guidelines to he followed had not been discussed. If the principles were clear it
might be easier to decide upon the mechanism of their application. Since the
principles could not be considered in isolation from the technical problems
involved, he agreed that there was a need for a study of those problems. He
doubted however whether a technical conference would be the best means of doing so,
and suggested that such a study could perhaps be most usefully undertaken by a
technical subsidiary organ or working group of the Sub~Committee on which

delegations could be represented at the technical level.

Mr. BAZAN (Chile) said that, in his delegation's view, freedom of fishing
should not have been placed on the same footing as freedom of navigation, freedom
to lay submarine cables and pipelines and freedom to fly over the high seas in
the 1958 Convention on the High Seas. Some delegations had sought to establish a
gocilo~economic basis for the principle of freedom of fishing, argﬁing, among other
things, that it was unacceptable for fishing resources that could be used to

relieve hunger to go tc waste because States extended their jurisdction over

broader areas of the sea. That argument was based on a false premise, namely that
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such areas would be lost to production. There was nothing to prevent coastal
States from granting fishing concessions in areas of the sea under their
jurisdiction, thereby ensuring maximum and continucus utilization of the fishing
reéources found therein. However, such States would later acquire the capacity

and means to exploit those resources themselves. Many develeoping countries which.
had declared their exclusive jurisdiction over a broad area of sea adjoining their
coasts had made prodigious progress in fishing. B8Since declaring exclusive
sovereignty over a 200-mile area in 1947, Chile had increased its annual catch from
50,000 tons to 1 million. Peru had made even ﬁoré notable progress, and many

other examples could be cited.

The theory that freedom of fishing would solve the'problem of food shortage
faced by some countries had only & semblance of truth. Freedem of fishing would not
benefit the countries with a food problem, which were developing ccuntries lacking
the capacity to fish intensively, but rather certain highly developed countries
which possessed the techniques and capital to fish, over-fish and even exterminate
a species, countries where no hunger probiem existed. Accordingly, the fact that
gome countries faced food shortages, far from justifying freedom of fishing, was
an argument in favour of the extension of areas of maritime jurisdicticn., Relieved
of the burden of foreign competition, those countries could fully satisfy the
needs of their population. Chile itself faced a food shortage and would be forced
to supplement local food resoﬁrces with éostly imports until such {ime as it
attained maximum wtilization of its abundant fishing resources. In the
circumstances, it was only just that Chile should have exclusive rights to fish in
a 200-mile area and that distant countries which had'no need for Chile's marine
resources should be debarred Trom exploiting themm.

Freedom of fishing in the high seas had not oveen legally recognized by Chile,
which was not & party to the 1958 Convention on the High Seas or to any of the
other three Geneva Conventions, In his delegation's view, freedom of fishing could
not be classified as an internatiornal custom, since accordirg to the Statute
of the International Court of Justice and prevailing theory, international custom
was a general practice accepted as law. However, Tishing in distant waters, far
from being a general practice, was a praétice peculiar to some sSiX or seven
fishing Powers which possessed the necessary advanced equipment and means, The
great majority of coastal States fished only in the waters immediately adjacent to

their coasts and had never fished in foreign waters. Nor had the freedom to fish
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in foreign waters ever been accepted as law. Foreign vessels had only been
admitted into‘foreign waters because of the tolerance of coastal States. However,
as soon as those States had become aware of their rights, that tolerance had
changed to opposition and protest, and many countries had now proclaimed their
exclusive jurisdiction or sovereignty over the resources of the seas adjacent to
theiy coasts.

Tn their attempt to secure acceptance for the notion of freedom of fishing in
the high seas, certain countries had invoked the writings of Grotius. However,
Grotius had made the error of supposing that fishing resources were inexhaustible
and adequate to satisfy the reguirements of all peopleé.' It was now kncwn fhat
that was not the case: Tfishing resources were not adegquate for all needs and could
become exhausted - indeed, some species had been completely extinguished., Hig
delegation therefore believed that freedom of fishing in the high seas was not
Justified from the point of view of the interests of the peoples denied the full
enjoyment of their own marine resocurces and had an extremely shaky legal basis.

Certain delegations had offered to go beyond the medest concessions granted to
coastal States by the 1958 Convention on Fishing and Conservation of the Living
Resources of the High Seas and had declared themselves ready to recognize certain
preferential rights. It had been said that such a formula would ensure that the
interests of the intevnational community were harmonized with those of the coastal
States. VWhile appreciating the motives underlying such suggestions, his delegation
feared that, instead of golving the problem, they would merely entail repetiticn of
the error committed in 1958 and 1360. At that time, & few sclutions and measures
had been adopted, the question of establishing basic definitions had been postponed
and the main problem had been evaded, with the result that the recently concluded
Geneva Conventions already required modification. In order to avoid a similar
outcome and to ensure that the forthcoming Conference on the ILaw of the Sea produced
a more stable and just régime, it was essential to adopt more effective solutions.
The developing countries needed to be able to exploit the rescurces of the sea
adjacent to their coasts over which, aé had been stated in the Declaration of Lima,
they enjoyed certain irherent rights. The freedom of fishing in the Eigh seas had
originated in error, had been allowed to subsist from sheer tolerance and was
incompatible with the spirit of justice which prevailed in the meodern world.

/eno
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For that reason, his delegation believed that partial or compromise scolutions would
not resolve the substantive issue with which the forihcoming fonference would have
to deal. What was required was a final solution, and for that to be achieved
freedem of fishing in the high seas must be limited, regulated and, of course,
completely prohibited in the 200-mile offshore zone the resources of which would
come under the sovereignty or exclusive jurisdiction of coastal States.

He expressed appreciation to FAO for the valuable material which it had
submitted to the Sub;Committee. In connexion with the requests made by the
representatives of Kenya and the United States for the execution of further studies
by FAO, his delegation also had some suggestions to make. TAO might be reguested to
indicate which areas and species were being over-fished and also study the effect
on stocks of certain modern fishing methods, particularly those involving the use of
electrical devices. FAO might alsoc provide details of the biological and economic

advantages likely to result from the regulation of fishing in the high seas.

Mr. ALCIVAR {Fcuador), speaking in exercise of the right of reply, said
that his delegation would make a statement on fisheries at the next session refuting
the fallaciocus arguments of the big Powers. The United States representative had
referred to tuna as though it were the only migratory species in existence,
possibly because it affected United States economic and commercial interests.
Ecuador had established its territorial limit at 200 miles and United States
non-recognition of that limit was irrelevant to it. Ecuador did not prohibit
fishing in its waters; it merely required that such fishing should be in accordance
with its laws. Bcuador could clearly not permit large fleets to come in and remove
all of its marine resources.

He pointed cut that 95 of the current 132 Members of the United Nations were
developing countries; the big Powers should understand that international law was
now intended to defend the developing world and not, as formerely, the imperialist

Powers.

My, AKYAMAC (Turkey) expressed his appreciation to FAO for the valuable
reports and studies it had produced. FAO had not prepared fishery country profiles
for all countries, but had offered to prepare a profile for any country that
requested one. His delegation wished, through the Chairman of the Sub-Committee, to

request FAO to prepare a profile on Turkey.
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_ Mr. BEASLEY (Canada) reported on the informal consulitaticns, over which
he had presided that morning, between the representatives of the sponscors of
document A/AC.138/66 and other delegations that had made proposals or had a special
interest in some of the items in theeraft list of subjects and issues relating
to the law of the sea. The gituation was still in flux and delegations were still
reacting to the list. It seemed clear.that there were a number of minor problems ,
reflected in the amendments submitied, which could be cleared up without much
trouble. There were also major probliems, such as the guestions of straits, the
economic zone and the problems of land-locked and shelf-locked countries. TFor
that reason it seemed unlikely that agreement could be reached on a list at the
current session. Delegations were however willing to negotiate, and he suggested

that informal consultations should be continued the following morning.

The CHAIRMAN informed the Sub--Committee that the spenscrs of the list
in document A/AC.138/66 had requested that 12 noon of the following day should be

set as a deadiine for the submission of smendments to the list.

Mr. McKERNAN (United States of America) said that his delegation rejected

eny deadline for the submission of amendments until the list had been adopted.

Mr. YANGO (Philippines) reported on the meeting of the sponsors of the
list which had been held that afternoon.l They had asgreed to hold consultations
on the list with other delégations at the contact group level. Anocther meeting
would be held to decide the mandate of the sponsors® contact group. He therefore
requested that a deadline should be gset for amendments so that the sponsors could

oive a mandate to their conbact group.

Mr, FALL (Senegal) suggested that, owing to lack of time, the
Sub-Committee should consider adopting the 1list and using square brackets for items
on which there was no agreement. The list could then be discussed further at the

next session.

Mr. ZEGERS (Chile) strongly supported the views of the representative of
the Philippines regarding a deadline for amendments. A deadline was essential if
there was to be azgreement on the list, and agreement was necessary for the

Sub-Committee to proceed to the vital second stage of its work.
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Mr. YANGO {Philippines), replying to a question from Mr. STANGHOLM

(Norway), said that the deadline for submitting amendments would also apply to the
next session, so that agreement on the list could be reached as soon ag possible
then. _

_ Mr, HARRY (Australia) suggested that those delegations_which wished to
submit amendments should submit them before the deadiine. If, however, agrecment
on the list was not reached at the current session, further amendments should be

allowed at the next session.

Mr. BNGO (Camercon)}, supported by Mr, IMAM (Kuwait), suggested that those
delegations which intended to submit amendments should announce that fact
imrediately. The Sub-Committee would thus learn what the actual state of affairs

was and that knowledge could help it decide whether negotiations should continue.

The CHAIRMAN urged 211 menbers of the Sub-Committee who intended to
submit amendments to do so as soon as possible dn order to facilitate the

negotiations and the task of the sponsors.

The meeting rose at 11.50 p.m.
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CONSIDERATION OF MATTERS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTIEE UNDER TEE
TERMS OF THE "AGREEMENT REACHED ON THE ORGANIZATION OF WORK" AS READ BY THE
CHATRMAN AT THE LS5TH MEETING OF THE COMMITTEE HELD ON 12 MARCH 1971 (continued)

Mr. HACHEME (Mauritenia) said that the Tishing industry was vital to
the Mauritanian economy and that substantial investments had been made by foreign
investors and the Mauritanian Government to expand processing and related
facilities. By extending the breadth of its territorial waters in 1967 from 6 to
12 ﬁiles, the Mauritanian Government had brought under its control most of the
fishing grounds off Neadhibou. It had taken that step because the large
international fleet had been over-fishing, depleting the exploitable marine
resources of the area, There had been 2 trend towards the establishment of &
12-mile limit for the territorial sea since the 1960 Conference on the Law of the
Sea, prompted no doubt by the support given to the proposal to that effect as
part of a package designed to achieve international agreement on the territorial
sea.

In view of the considerable economic importence of off-shore fishing resources
to many Btates, it was vital that the zone of national jurisdiction should be
éxtended to 200 miles to ensure the conservation of fishery resources. However,
existing international law was vague and gave no protection to coastal States
in that regard. The Preparatery Committee for the Codification Conference
(The Hague, 1930) had recomﬁended that a coastal State might exercise jurisdiction
over the high seas adjacent to its territorial waters to prevent interference with
its security by foreign ships. It had been acknowledged that the Geneva Conventions
did not prohibit States from exercising extra—territorial Jurisdiction with regard
to fishing. However, it was essential to determine the outer limits of such
Jurisdiction - a task which would have to be undertsken by the forthcoming
Conference on the Law of the Sea.

The Conference should establish an international ré&gime based on the principle
of universality and reflecting the desire for international co-operation based on
justice and eguality. Many States which would participate in that Conference had
not teken part in the 1958 or 1960 Conferences. The decisions to be taken by the
international community must therefore take into sccount the special needs of

developing countries.
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The envissged treaty should provide that States should notify the international
sea-bed authority of the limit of the area under netional jurisdiction - which
would e subjJect te verification by the authority - as defined by cc-ordinates of
latitude and longitude and evidenced by appropriate large-scale maps. States
should be able to vary the area, within limits prescribed by the authority. Nothing
in the treaty should affect any agreement or prejudice the position of any
contracting party with respect to the delimitation of boundaries of sea-bed areas
between opposite or adjacent States. Treaty articles should alsd e drafted
incorporating paragraphs 2, 3, 5, 6 and 7 of the Declaration of Principles in
General Assembly resolution 27Lg (X¥v).

The list of subjects and issues relating to the law of the sea to be submitted
to the Conference on the Law of the Sea contained in document A/AC,138/66 was
comprehensive. All the subjects menticned would have to be taken into account in
any consideration of the features of the sea-bed régime and the provisions of
the preposed draft treaty, and the Committee ghould adopt the list without major
modifications.

With regard to the right of innocent passage, his delegation considered passage
innocent so long as it was not prejudicial to the peace, good order or security of
the coastal State. Consequently, the sovereignty of the coastal State over the
territorial waters in which such passage took place must be respected. IHe drew
attention to the Lausanne Convention of 1923 relating to the Régime of the Straits,
which limited the passage of naval vessels through siraits and had permitted
Turkey to take defensive measures against enemy ships in time of war, and to the
Montreux Convention of 1936 regarding the Régime of the Straits under which Turkey
had regained sovereignty over a part of its territory. Many States, when ratifying
the Convention on the Territorial Sea and the Contiguous Zone, had expressed
reservations asserting the right of coastal States to require warships to seek
suthorization before passing through thelr territorial sea. Customary law was
vague regarding the right of warships to innocent passage. Wis delegation
considered it inadmissible for any sovereign State at war with another State to

allow enemy ships the right of passage through its straits or airspace,
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The prevailing dissatisfaction with the existing law of the sea underscored
the need for the development of a new body of internationsl law applicable to
all States and based on the principle of territorial sovereignty and the existence

of' other interstate relations.

Mr. TUNCEL (Turkey) pointed out that the Lausanne Convention relating
to the Régime of the Straits had been superseded by the Montreux Convention on the-
same subject; he urged the Mauritanian representative to study the latter

instrument in greater detail.

Mr. REBAGLIATA (Argentina) said that his delegation was sponsoring the

list of subjects and issues relating to the law of the sea contalned in document
A/AC.138/66, on the understanding that sponsorship did not prejudice the position
of any State with respect to the items on it or to the order, form or classification
according to which they were presented.

The Tact that "historic waters™ were classified under the heading "Territorial
sea" did not mean that those waters were the same ag the territorial sea, but
rather that, according to existing international law, they had been described as
falling within a State's internal waters. The basic purpose of that classification
was to indicate that the inner limit of the territorial sea must coincide with the
outer limit of the historic waters,

With regard to the item entitled "Freedom of navigation and overflight
resulting from the question of plurality of régimes in the territorial sea", he
said that the plurality of régimes arose from the fact that there were two areas
over which the coastal State exercised sovereignty: one was the territorial sea
in the strict sense of the phrase, covering a relatively narrow belt off the
coast, where the right of innocent passage existed; the other area, adjacent to
the first, was relatively broad in comparison and was also under the sovereignty of
the coastal State, but was subject to the principle of freedom of navigation and
overflight. In the case of Argentina, the latter zone extended to 200 miles. The
rights and interests of coastal States were more adequately accounted for, while |

the necessary freedoms of the international community were preserved, by the
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application of that dual concept than would be the case if the concept of the
exclusive economic zone beyond the territorial sea was applied, for in the latter
the coastal State merely exercised jurisdiction concerning such specific matters
a5 natural resources, pollution and scientific research.

With regard to straitsj he recognized that that was a problem in which there
was a convergence of the interests of the coastal States bordering those straits,
of the internaticnal community as a whole, and of the States which needed to use
those straits for reasons which the Committee had heard many times. The last but
not the least important of those three categories included those States where
geographical position made it necessary for them Lo enjoy a régime of free
navigation and overflight in the straits. Their territorial proximity to such
straits, which linked two parts of the high sess, meant that the maintenance of
peace, order or security was not always a problem for the coastal States bordering
the straits alone but also to some extent for other neighbouring States and for
the international community as a whole.

As the International Court of Justice had pointed out in the case of Corfu3
what was important was not the volume of traffic or what role the straits played

in international navigation, but their secsraphical position, i.e., the fact that

they provided a link between two parts of the high seas. The major task would be

to reconcile that whole gamut of interests in a liberal régime of navigation and
overflight that would include or complement the existing norms relating to the
safety of navigation, whether by sea or by air, and pollution, which were questions
of special concern to the coastal State and - why not say so? - to the international
community also. He shared the view that the sclution of that problem would greatly
facilitate the settlement of other problems that were of great concern to the
Committee.

Turning toc the question of applicable criteria for determining the outer limit
of the continental shelf, he said that no single, universally valid criterion could
be adopted. In acccrdance with internaticnal law, Argentina claimed sovereignty
over the sea-bed and subsoil of the submarine areas adjacent to its territory to a
depth of 20C metres or, beyond that limit, to where the depth of thé superjacent
waters permitted the exploitation of the natufal regources of the ss2id aresa.
Argenting also acknowledged the existence of an international area of the sea-bed
which was the common heritage of mankind and considered that existing

international law granted coastal States sovereign rights over the whele submerged
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continental territory, in other werds up to the lower far edec of the continental
margin. The geomorphological criterion was supported by judicial nrecedent ,
particularly the judgemeﬁt of the International Court of Justice in fhe North Sea
continental shelf case, Wevertheless, his delegation was aware that a combination
of criteria, including that of distance, would be required tc accommodate various
positions. Delegations of countries with narrow shelves had every right to seek
solutions which would compensate for that fact of geography: hewever, the rights
and interests of States with broad shelves must also be taken into account if a
satisfactory and acceptable agreement was to be reached. Accordingly, the law
governing the contirental shelf would have to be pluralistic since nature itself
was pluralistic.

The same considerations applied to the criteria for fixing the limits of the
area of the sea-bed within naticnal jﬁrisdiction, The rishts and interests of
the coastal State in respect of éubmerged territory and its subsoil were best
protected if they were considered to be sovereign and if their direct relationship
with the aforementioned concept of the continental shelf was acknowledgsed.

The rights and interests of land-locked countries would also have to be
consildered, in conjunction with those of the international community and
particularly of coastal States bordering such countries. Special arrangements
between the countries concerned would be necessary to give land-locked States
access to the high seas and the international area of the sea-bed. Moreover,
provision would have to be made for the equitable distribution of the benefits
deriving from the exploitation of that area, taking into account the special needs
of all developing countries, whether ccastal oy land-locked.

Turning to the régime of islands under colonial dependence or foreign
domination or control, he said that it was imperative to prevent the consolidation
of colonial domination by rejecting ail claims to ocean areas by Powers administering
such islands, particularly where the Powers would be sharing with the independent
State closest to those islands that State's sovereignty or jurisdiction over amf
portign of the seaa.the sea-bed or the subscil thereof. The anti-colonial position
of the United Wations and the principle of territorial integrity which the

Orgonization upheld militated against such situations.

Mr. MIGLIUQLO (Italy) said that his Govermment's basic views on the issues

under consideration had been stated.alreadyD particularly during the discussions
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which had led to the adoption of General Assembly resclution 2749 (XXV) and that
they stood firm. His delegation wished, however, to comment on one aspect of the
Sub~Committee's debate. It believed that to attempt to regulate all straits in a
vniform manner would be wrong and unrealistic, since the situations involved were
not all identical. Some straits could be regarded as national, in that they were
narrow, lay hetween twe areas of territory belonging to a single State and
constituted navigable routes of only secondary importance. In such cases, the
national interests of the coastal State must be preserved to the maximum possible
extent, while the interests of the international community hardly required special
protection. TFreedom of passage through such national straits would be incompatible
with the needs of security, public order and public health, as well as with the
financial and commercial interests of coastal States. _

. On the other hand, other straits constituted a natural and necessary route for
international navigation and, if passage through them were impeded, scme seas
would become practically "closed seas" from a legal viewpoint. Obviously, in
such cases the interests of the international community must prevail, and coastal
States must accept the subordination of their own national interests te adequate
satisfaction of the legitimate interests of all other rations. Such straits should
therefore he open to free international navigation.

Between those two extremes, fhere were many other cases in which an equitable
balance must be found between the interests of the international community and
those of the coastal State concerned. In his delesation's view, the formulation
of the item concerning straits in docvment AJAC.138/66 was sufficiently broad
to allow full consideration of its views on the question, with the aim of reaching
asgreement on a special régime for straits of limited width and predominantly
national interest. |

The remainder of the itemz listed in that documént, considered in the lisht of
its explanatory note and taking into account the smendments proposed by various
delegations, provided a valuable basis for discussion. Hig delegstion believed
that séme of the items should be reworded, and that others could be combined or
changed. Tt would discuss the amendments submitted by other‘delegations when all
the texts were avallable. It had noted with interest the amendments submitted by the
delegation of Malta in document A/AC.138/67. It had itself submitted, in document
A/AC.138/69, an amendment to item 18 of the 1ist°‘ Subitem 18 (a)}, which was

general in nature, reflected views widely spread among members of the Committee,
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including his own delegation; on the other hand, subitem 18 (b} appeared unnecessary,
in that it might be confusing and could be interpreted as prejudging the solution
of certain problems. The easiest solution would be to delete both subitems, so

that item 18 would read simply "Régime of islands".

Mr. PODTSEROB (Union of Soviet Socialist Republics) said that the

authors of the list in document A/AC.138/66 had acted positively in including items
reflecting different apprcaches, However, the list included many items which
reflected the view of only certain delegations or groups of delegations, and were
formulated in such a way as t0 prejudge matters. It was also apparent that not

all the groups of States represented in the Committee had participated in the
preparation of the list;xconsequently, it could not fully reflect the views of thé
entire membership. The task Before the Committee was to compile a generally
acceptable list which would refleect all the different viewpoints equally.
Aececordingly, his delegation would in its fubture work on the list strive for
co-operation with all delegations, .

It was clear from the title of the Sea-Bed Committee that one of its basic
tasks was to prepare proposals for an international legal régime governing the use
of the sea-bed and the ocean floor for peaceful purposes. Accordingly, the list of
subjects and issues should include an item relating to peaceful uses of the ares.

In connexion with item 2 of the list, he drew attention to General'Assembly
resolution 2750 C (XXV), which stressed that the prdblems of ocean space were
closely interrelated and needed to be considered as a whole, and stated that
agreements on the guestions to be discussed by the forthcoming Conference on the
Law of the Sea should seek to accommodate the interests and needs of all States
and that the function of the Conference would be to deal with the establishment
of an equitable international régime, including an international machinery,
for the Sea—ﬁed and other related questions. Hisg delegation therefore felt that
neither the Committee nor the Conference could or should discuss items aimed at
dividing up the international régime. The list should not reflect the multiplicity
of régimes applied in different areas of the oceans of the world, and the Committee
should not concern itself with the draftinz of regional criteria and norms, which
should be derived from an international legal régime based on an organic
interdependence of the norms regulating the use of ocean space as a whole.
Accordingly, his delegation proposed in document A]AC.lSB/Tl that the wording

of subitems 2.1, 2.3.2 and 2.5 should be amended to exclude provisions which might
!
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induce the Committes to recognize a multiplicity of régimes and draft regionsl norms
rather than universal international legal norms. It alsco had doubts as to the
references in subitem 2.3.2 to open seas and oceans and enclosed seas, since

item 2 as a whole dealt with the territorial sea; moreover, those questions were
already dealt with slsewhere in the list. '

The wording of the items should be objective and neutral. In that connexion,
his delegation fully endorsed the emendment to item ii proposed by the delegation
of Melta (A/AC.238/67), deleting subitems 4.1 and 4.2. With that amendment, the
wording of the item would hecome neutral and acceptable to all.

In ordér to retain objectivity and avoid a wording which might to some desree
influence the subsequent work on the drafting of treaty articles, his delegation
proposed that the wording of item & should be amended so that it referred in general
terms to preferential rights of coastal States beyond the territorial sea. Under
such & heading, various approaches to the problem could be discussed. In addition,
the items included in the list should correspond to the concepts of the current
internaticnal law of the sea. 1In view of the importance of a united effort by
all States with regard to co-operation on problems of fishing and conservation
of living resources, his delegation proposed a new version of subitem 6.9.

Article 2 of the 1958 Geneva Convention on the High Seas contained a classical
list of the generally accepted freedoms of the high seas. Accordingly, his
delepgation proposed the rewording of subitem 7.2 in such a way that it would not
exclude any of those recognized freedons.

Scientific research in the oceans of the world was now being conducted on a
broad scale by a considerable number of States, and involved hundreds of research
vesgels, laboratories and institutes. Co-ordination of national scientific effort
at the international levei wag thus becoming increasingly impbrtant. Accordingly,
his delegation proposed that subitem 12.2 should be amended to read "co-ordinaticn
of scientific research”.

His delegation doubted the need to include item 13 in the list. The matters
if referred.to were within the competence of the specialized agencies and other
international organizations, rather than that of the Sea~Bed Committes. His
delegation also wished to vropose the deletiorn of item 1L, concerning regional
arrangements. An international conference on the law of the sea should not deal

with regional questions but should concenirate on questions of a universal nature,
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His delegation attached great importance to the search for solutions which
would ensure peace and security, The Sea-Bed Committee should make a contribution
to that search. The uge of the seas and oceans for peaceful purposes could and
should be a subject of discussion at the forthcoming Conference on the Law of
the Sea. His delegation accordingly proposed that item 21 should be reworded
in s more genersl and comprehensive manner, and should not reduce the peaceful
uses of ocean space to the establishment of zones of peace and security which,
although important, far from exhausted the subject.

3ince the documents vrepared by the Committee should accommodaie the needs
and interests of all States, including the need for a universally acceptable
international régime for the sea-bed, its task would involve completing the work
cn the codification of the law of the ses undertaken at Geneva in 1958.
Aceordingly, his delegation wished to propose the addition to the 1list of an item
relating to measures which must be taken to ensure the universal participation
of States in the Conventions adopted at Geneva. '

The delegations of certain land-locked countries had made specific proposals
with vegard to the list, reflecting the special interests of those countries. His
delegation agreed thal Ll interests of land-locked countries were inadequately
reflected in the list; In particﬁlar, some countries might have an interest in
participating in the practical usges of various marine resourées situated beyond
the limits of the territorial waters of coastal States, or on the sea-bed beyond

he limits of the continenmtal shelf. _

liis delemation had commented om only a limited number of the items contained
in the list. It would no doubt have had more comments if the authors of that list
had consulted it earlier. FHowever, since the explanatory note made it clear that
acceptance of the list did not prejudice the position of any State, or commit
any State with respect to the items on it or to the order, form or classification
of theose items, his delegation would not comment in detail on the remainder of
the list. The Soviet Union supported the norms of international law governing
ocean space, in particular those contained in the Geneva Conventions of 1958. It
was convinced ﬁhat the progressive development of internaticnal law must take place
on the basiz of generally accepted.norms and principles, through agreements which
took into account the interests of all countries and not through unilateral
action by individusl States or groups of States. International law should be
wniversal, and not divided iuto different bodies of law for the various geographical

regions.
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Mr. GUEVARA ARZE {Bolivia) noted that it was generally agreed within

the Sub-Committee that the fortheccoming Conference on the Law of the Sea should
Giscuss all matters concerning ocean space, including any existing Conventions.

4 propesal to that end had been made by the Group of 77, and it was stated in
General Asserbly resolution 2750 C (IXV) that "the problems of ccean space are
closely interrelated and need to be considered as a whole™. The list of subjects
for discussion at the (bnference should, therefore, be comprehensive, neutral
and flexible. |

T4 was thus to be regretted that the reference to "costal States” in
subitem 6.1 of the 1ist in document A/AC,138/66 secemed to exclude land-locked
countries from participation in the proposed exclusive economic zone. The list
should recognize the geographical reality of the presence of 1and~locked countries
close to the proposed zone.

There was further discrimination against land-locked countries in the title of
item 8 of the list, which made no mention of universally accepted principles
relating to the rights énd interests of such countries. It was important for
land-locked countrieg to have g chance to express their views on the need for such
principles, but that would not be possible 1if the present wording were retained.
Furthermore, the reference in subitem £.1 to "free access to the high seas"
imposed a limitation which was not apparent in the 1958 Convention on the High
Seas or the 1965 Convention on Transit Trade of Land-locked Staies, both of which
recognized the right of free access to the geas in general. If a land-locked
petroleum -exporting State had access only to the high seas, it would have to extend
its pipelines to the limits of national jurisdiction of the coastal State, with
all the adverse economic effects and cother dangers which that implied. Subitem 8.1
was a clear attempt to prejudge the issue before any decision had been taken
by either the Sub--Committee or the Conference on the Law of the Sea. It was thus
a further illustration of the need for inclusicn in the law of the sea of specific
measures to proﬁect the interests of land-locked countries, which acecounted for
25 per cent of the menmbership of the United Nations.

The Conventions to which he had referred provided inadeguate protection and

could not be considersd truly upiversal. Article 3 of the Convention on the
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High Seas specified that "States having no ses-ccast should have free access to the
sea”, but that such access should be.subject to the agreement of the coastal“State
and in confeormity with existing intexnational conventions. If the coastal State
was unwilling to grant access or did not recognize the conventions, the land-locked
country was powerless to protest. That same principle was reaffirmed in the
Convention on Trahsit Trade of Land-locked States, which had, furthermore, been
retified by only 22 Sta.téss of whom no more than four were transit States.
Principle V of the latter Convention established that “The State of transit, while
maintaining full sovereignty over its territory, shall have the‘right to take all
indispensable weasures to ensure that the exercise of the right of free and
mrestricted transit shall in no wsy infringe its legitimate interests of any kind.”
That and other provisions showed that far too much relisnce was placed on the
goodwill of the coastal State.

It was clear, therefore, that there was at present no principle which could be
considered as having universal validity and which would permit land-locked
countries to have free access to the sea, let alone to the sea-bed. It was unjust
that all international measures so far adopted should seek to protect the coastal
States, when the lgndwlocked countries were in a minority and plainly represented
no threat to the sovereipnty of their coastal neighbours, but were instead at
their merecy. The establishment of legal measures to protect the rights and
interests of land-locked countries should, therefore, be discussed at the Committee'’s

summer session.

Mr, ARIAS SCHREIBER {(Peru) explaiﬁed that the representative of Belivia
had attended meetings at which the lists of subjects and issues relating to the law
had been drawn up, and had known of the existence of that list since the 1971
session at Ceneva. It was to be regretted that he had waited so long before
making any comment. Iis own delegation had freguently demonstrated its concern
for the position of the land-locked ccuntries. He hoped that the Bolivian
representative would co-operate with the sfonsors of the list in document

A/AC.138/66 to reach a mutually satisfactory solution.
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Mr, STEVENSON (United States of America), supported by Mr. SADIER
{Australia), said that the substantive work of the Sub-Committee would be

facilitated by the establishment of a working group on fisheries, He formally
proposed the creation of such a group, which should begin its work prior to the
next session of the Sub-Committee or at the same time as the working group

established by Sub-Committee TI.

Mr. CUEVARA ARZA (Bolivia), replying to the comments by the

representative of Peru, said that the small size of his delegation, and in
particular the shortage of specialists, had prevented it from participating in the
discussions at Geneva, The remainder of the statement by the representative of
Peru merely confirmed his own argument that access of land-locked countries to the
sea depended entirely on the gocodwill of cocastal States., which could not ®e
compelled to conclude agfeements providing for such access. There was no principle
of international law relating to the matter, and land-locked countries had no

recourse if access to the sea was denied them.

Mr. FARHANG (Afghanistan) said that his delepation had bheen unable to
co-sponsor document A/AC.138/66, and had expressed its apprehensions and
reservations with regard to a ﬁumber of the items on the list to many of the
sponsors. Those reservations were shared by all the developing land-locked
countries which were members of the Committee, His delegation had participated in
the negotiations leading to the amendments in document A/AC.138/72, and in genéral
endorsed them, in particular those relating to item 8, 1In view of the fact that no
agreement had been reached which would enable it to co-sponsor the main list, it
wished to announced its intention of co-gponsoring the amendments in that document,
His delegation was also autherized to anncunce that the delegation of Nepal

intended to become a gponsor of the amendments.

Wr, MBOTE {(Kenya) said that, at the Sub-Committee's previous meeting,
his delegation had referred to a suggestion by the Canadian delegation concerning
the organization of a technical conference on fisheries. It d4did not believe that
there was sufficient time before the Conference on the Law of the Sea for such a

conference to take place, and accordingly agreed with the representatives of the
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United States and Australis that it would be desirable for the Committees to
establish a working groﬁp on fisheries: there had heen considerable general
discussion of the subject, and further progress could be made only as a result of

more detailed‘study.

Mr. FEKETE (Hungary) said his delegeation fully endorsed the amendmenfs
in document A/AC,138/72, and wished to co-sponsor them.

Mr. WBHRY (Netherlands) said that his delegation had participated
actively in the drafting of the amendments in document A/AC,138/72, which it fully
endorsed, except for the one relating to item 6.6.5. That exception was all that

prevented it from becoming a sponsor of the amendments.

Mr. ARIAS SCHREIBER (Peru) thought that the establishment of a working

group should be left until the Committee had an agreed list of subjects and
issues. It could then decide which of the subjects would require the establishment

of working groups.

Vr. THOMPSON-FLORES (Brazil) agreed. The point was not merely that no

agreed list had been arrived at, but alsoc that there was no understanding as to
the priorities to be given.to the various items or the manner in which they should
be dealt with. It must, for example, be decided whether the guestion of fisheries
should be discussed alone, or in relation teo the territorial sea or the high seaé.
As the discussions had sc far been general in scope, it would be premature to
estzblish a body to undertske detailed studies. His delegation would have serious
reservations with regard to the establishment of any working group, and

particularly cne to deal with the question of fisheries,

Mr, BEESLEY (Canada} said his delegation had no substantial objecticn to
the United States propesal., However, it was in no way a substitute for the
Canadian suggestion, which had concerned a pursly technical conference of fisheries
experts, convened under the suspices of FAC to deal with the scientifiec, technical
and economic problems of fisheries management., Nevertheless, the two ideas were
complementary, and the suggestion of establishing a working group, although it

might be premature, should be givén sympathetic consideration.
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Mr., STEVENSON (United States of America) pointed out that the guestion

of fisheries was obviously an important one, since every proposal for a draft list
of subjects and issues had referred to it. His delegation's suggestion was
precisely that a working group should be set up as soon as possible, in order that
progress could be made; he hoped that digcussion of vhat was essentially a
procedural question would not take up tco much of the Committee's time at its

summer session.

Mr., ARIAS SCHEREIBER (Peru) said his delegation was not disputing the

inclusion of fisheries in *the agenda for the forthcoming Conference. The guestion
was rather the manner in which the subject should he discussed. Very few
delegations in the Sub-Committee had referred to fisheries, and he did not believe
that a working group should be established to deal with the substance of the matter
until a brosder range of views had become available. It did not seem appropriate
to egtablish a working group which might even go so far as to draft treaty
articles, when only about a third of the Sub-Committee's members had expressed
their views with regard to fisheries. Moreover, his delegation had suggested

that, before any specific subjects were discussed at the summer session, there
should be a general debate on problems relating te the law of the sea, in order

to provide a context for the discussion of specific items,

Mr. MOWCAYO {(Ecuador) said that it would not be desirable to establish
a working group before the debate on fisheries was completed, especially since
such a group would be of restricted membership, so that not all delegations would

have the opportunity to speak on the subject.

The CHAIRMAN said there appeared to be nc consensus in the Sub-Committee
with resard to the proposal to establish a working group. Accordingly, no decision
could be taken on the proposal at the present stage. '

Considerable efforts had been made to reconcile the variocus positions of
delegations with regard to thé list of subjects and issues, However, those efforts

had been inconclusive. Many delegations had stated that the number of amendments

/e



A/AC.138/8C.TI/8R. 32 ~1ho-

(The Chairman)

submitted was too great to allow them to take any immediate decision. In view of
that situaticn, all that covld be done was for the various groups engaged in

negotiations to report to the afternocon heeting of the plenayy Committee on the

progress they had made.
He said that the Sub-Committee had thus completed its work for the current

session,

The meeting rose at 1,30 p.m.
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