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SUMMARY RECORD OF THE THIRTY-THIRD ME}ETiNG

held on Monday, 17 July 1972 at 4.20 pqm.

Actlng Chalrman Mr. TUNCEL Turkey
Chairmen:. Mr. MARTINEZ MORENO El Salvadop-

ELECTION OF THE CHATEMAN
The ACTING CHATRMAN called for nominations for the office of Chalrmen, which
had become vagant through the absence of Mr. Galindo Pohl (El Salvador)s. : .

Mr,: CABTANEDA (Mexlco) nomma.ted Mr. Martinesz Moreno (E1 Salvador), a member
" of the same delegatlon as Mr, Galindo Pohl.

Mr, GARCES GIRALDO (Colomble.) seconded the nonunatlon of Mr. Martfnez Moreno
and proposed that he should be elected by acclamatlon.

Mr., Martfnez Moreno (EI- Salv*erdcr‘)—was elected Chairman of Sub-Comm:c‘ttee—Ii‘"—"'
by acclamation and tock the Chalr.

ORGANIZATION OF WOP.K
The CHAIRMAN invited delegatlons to make proposals concernlng the organlzatlon

of work.
- - “

: Mr. ARTAS SCHREIBER (Peru) recalled that Sub~Committge II, under its terms of
'reference, wag required to prepare a list of subjects and issues re].atlng to the law

of the sea and to prepare draft treaty articles thereon.l/ It had not yet reached
agreement on such a list, but it had before it a draft Iist gubmitted by 56 countries

(4 /AC. 138/66 and Corr. 4) at the first 1972 session. He suggested that the Sub—Committee
should hold consultations through contact groups, with a view to negotiating a final
-decision by the end of the week.

. Mr. BEESLEY (Canada) asked the Peruvian representative to explain whether he
was suggesting that delegations should engage in informal negotiations instead of
consultations within the framework of the formal meetings of the Sub-Committee, or
whether on the contrary he thought that informal negotiations could ftake place on the
list of igsues while the Sub-Committee was gimultanecusly holding formal meetings to
consider other questions, as had been done at the first 1972 session. In the second
cage, the “Canadian delegatlon would hope that the Sub-Cormmittee could begin dlscuss_mn

of the question of figheries during the first week.

: Mr. ARTAS SCHREIBER (Peru) said he saw two possible ways of proceeding. The
Sub—~Committee could, for example, attempt during informal negotiations to define the -
controversial problems and teke & decision at the end of the week; that method would
irivolve creating a framework for the discussions, without thereby preventing
delegations which so wished from raising any matter they thought relevant. Again, the

_3_./ See Offieial Records of the Genera:]_ Assembly, Twenty-—-sixth Session,
Supplement No.21 (4/8421), para. 19. ,
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Sub--Committee might proceed by taking & vote if certain delegations insisted, against
the views of other delegations, that a partioular subject should be refained. He
himself would prefer the first methed, namely, the establishment of a list through
negotiations, and he thought that a time-limii should be fixed for such negotiations. -

Mr, ALCIVAR (Ecuador) felt that a time-limit should be fixed both for the
submission of amendments to-the—draft ligt and for the negotiations designed-to--
produce the final list. The Sub-Committee could then organize its work, adopting the

appropriate methods.

Mr. CASTAﬁEDA (Mexico) agreed with the Peruvian and Ecuadorian representatives
and joined them in suggesting that the Sub-Committee should follow the procedure
adopted at the first 1972 session. = The Sub~Committee would consider certaan gubjecta.
during its meetings, and at the same time informal negotiations would be held on.the -
list of issues to be adopted. As discussion of the list had already been under way
for two years, it should if possible be completed before the end of the week, for
example by Thursday midnight. - The Sub-Committee would reserve the two meetings on. -
Friday for establishing the list of issues, either through negotiations, or by taklng
a vote if necegsary; the discussion of matters of substance could then. begin .on the

following Monday. " He requésted thé Chairmén to submlt his proposal to the Sub— -
Committee for approval.

Mr. YANGO (Philippines) recalled that at the first 1972 session the contact
group for the Asian, African and Latin American countries had done everythlng possgible
to reach agreement with the other groups on the 1list of subjects and issues fto be
submitted to the Conference“on the law of the sea. Agreement had almost been reached
two or three days before the end of the gession but lack of time had made it mecessaxry
to pastpone any decision. As the main difficulty stemmed from ‘the very large number of
amendments submitted, it had been suggested that at the second 1972 session a time-.
limit should be fixed for the stibiiission of amendments. The contact groups would’ Tind.
it very difficult to negotiate .if new amendments were constantly being submitted. It -
had been suggested that the deadline for submitting amendments might be three days from.
the opening of the present session. He supported the Mexican représentativels -
suggestion that negotiations should take place in contact groups and should end on
Thursday, . 20.July, at midnight, but he thought that there should also be a {ime-limit
for the submission of emendments. If Sub~Committee II adopted such a procedure, it
could very probably complete its task by the end of the week.

The CHATRMAN asked the members of the Sub-Committee whether they were
preparsd To accept the Mexican representative’s proposal that midnight on Thursdazy
shoyld be the time-limit for completing the informal negotiations on a flnal list of
subjects and issues to be submitted to the Conference. .

Mr, TUNCEL (Turkey) said he would like more information on the suggested
negbtlatlons. Hig delegation wag one of those which had submitted amendménts and . = .
which favoured.a settlement by consensts. 1t was now propesed that the Sub- Committee
should have recourse to voting. His delegation believed that the Sub-Committee should
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go about its work, which had now reached a critical poin®, in a spirit of csoncllla‘bg_ona
. The success of the Conference depended on the decisions that were to be taken, His -
- delegation accepted the setting of ‘g time=limit for the submission of amendments, but
thought that it was too early to take a decision regarding the negotiations, since
there repaingd too many points to be cleared up and notiring would be gained by voting -

1f the different groups adopted rigid and opposed positions.

Mr. KOVALEY (Union of Soviet Socislist Republics) said he shared the concemrn
of the representatives who considered it necessary to lose no time in settling the
1ist of subjects and issues to be submitted to the Conference on the law of the sea.
His delegation was ready to engage in consultations with all delegations, but it was
opposed to the idea.of taking too rapid decisions before all the possibilities of =
negotiation had been exhausted, Consensus was 2z widely used and well-tried method,
whereas a decision taken by voting would certainly not result in the emergerice of
universal norms of international law in so important a field as the law.of the sea.

The idea of fJ.xJ.ng a time=Jimit for the submission of amendments deserved consideration,
- but there again—it would-be better to :cea,ch agrecnent--on-the question of consensus

rather than. by votmg

Mr, HARRY (Australia) said he too thought that the Sub~Committee should do
everythmg it could to reach agreement quickly on the list of issues. It should,
however, aim at a consensus, and to‘that end it would have to hold negotiations in
which all the States represented would have an opportunity to request the inclusiony”
in the list, of isgues which they considered important. To proceed on the bagis of a
majority vote would not help to ensure the success of the Conference. The Sub—Committee
had to examine all the proposed amendments and take a decision on them, but it was
likely that, in order to reach agreement,-it would often have to look for a compromise
solution. Consequently, in his delegation's view, it would tot be reagonable to
- egtablish a time-limit for the submission of amendments. His delegation was equally

opposed to the suggestion of a vote in case no agreement was reached by midnight on
Thursdey. His delegation favoured an appeal to all delegations that had submitied a
ligt or amendments to strive to reach agreement in the next few days and thus ensble
~the Sub—Committee to send to the plenary Committee and to the General Assembly a list

of subjects and issues established by common accord.

' Mr. STEVENSON (Um_ted States of America) expressed the view that the Sub~
Committee had not yet exhausted all possibilities for comsultation and negotiation among
the delegationsg that had submitted the draft list or amendments. It should not be
forgotten that the list had been drawn up only a few days before the end of the
preceding session and that the amendmentg had been submitted only two or three days
Delegations must therefore be given time to discuss the matter in order to find
The Philippine representative had spoken of
Those groups should not be

later,
a compromise and reach agreement,
negotiations that would tsake place in contact groups.
regional groups; they should include not only the sponsors of the list but also the
representatives of the other groups that had submitted amendments. The interests of

the different countries and regions should be represented.

Mr. KACHURENKO (Ukrainian Soviet Socialist Republic) said that everyone
realized the importance of speeding up the establishment of a complete list of the
gubjects and issues to be submitted to the Conference. It was clear, however, from
rerusing the documents that they needed to be analysed carefully hefore any particulsr
decision was taken. The final objective of ensuring the success of the Conference

mast not be lost sight of,
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~Different views had emerged as 'to the procedu.re ‘which the ‘Sub=Committee ghould
use.in speeding up its work. It hed been suggested that a timé-limit for the” submlssmn
of amendments . ghould be-established, and that seemed logical. It had also been o
suggested that thére should be a time~limit for negotiations and for the consideration
- of amendments; that seemed more difficult, sinde-there.might be a large number of .-
amendments and the Sub-Committee should be givén time to consider them. The best
course would therefore appear to be to establish a time~limit for the submission of
amendments -and, once it had been reached, to considér, in the- 11ght of. the mumer of
amendments, fixing a time-limit for consultatlons and for the consideration of the

amen dment Se

Mention had been made of the role that could be played by contact groups.
Experience had- shown that such groups could be usgeful, since their work had been
instrumental in enabling the Committee and the Sub-Committeés to obtain results on
certain specific questions. Ancther possibility could be. considered: last year;

Sub-Comm:Lttee II had set up a Working- Group, and it m.lght proceed to .determine the
HILS d:elegatlon

detemimng what procedure to follow

‘The -CHATRMAN armounced that the Sub-Committee would meet the following
morning.- He hoped that the members of the Sub-Committee would in-the meantime reach
agreement on a procedure for speeding up ‘the work and enabling the SBub-l‘ommittee to

carry out the task entrusted $o it.

The meet'iﬁg___{ose at S.gj Dol
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SUMMARY RECGRD OF THE THIRTY-FOURTH MEETING

held on Tuésday, 18-Ju1y 1972, at 11.25 a.n.

Chalrman ‘Mr. MARTINEZ MORENO (El SaVador)

CONSIDERATION OF QHESTIONS REFERRED TO THE SUB-COMMITTEE BY' THE COMMITTEE UNDER THE

TERMS OF THE “AGREFMENT REACHED ON THE ORGAWIZATION OF WORK" AS READ OUT BY THE

* CHATRMAN AT ‘THE 45TH MEETING OF THE COMMITTEE, HELD ON 12 MARCH 1971 (4/AC.138/66 and
~Corr.2, A/ACI138/67-71, A/AC.138/72 and Co¥r. 1, A/Ac 138/74 and Corr.l, AJAC.I38/75 and

Corr. l)

Ligt of subjects ‘and issues relating to the law of the gea, to be submltted to
_the Conference on the 1aw of the sea : :

Mr. PISK (CzechOSIOVakla) said that his delegation shared the majority v1ew
that the comprehensive list of subjects and isstiés relating to the law of the sea should
_be completed as early as possible, so that work could begin on the substance of the '

He therefore supported the establishment ‘of a deéddline for.the submission of

issued.
Some time

amendments to the list proposed by the 56-Powers (&/AC.138/66 and Corr.E)
should be allocated for discussing the question of priorities, since it was important

to concentrate on the most important of tne issues that had not yet been settled under
present 1nternatlonal law, ‘such ag the breadth of the territorial sea, the outer. 11m1t

' of the contitiental-shelf and the ‘general régime for international stwaits.

. His delegatlon would prefer a more general and flexible formulation of subjects

and issues that would lead to a.valtiable discussion of all the aspects involved without
prejudging the éventual solutions. The Sub-Committee's task was to compile a generally
acceptable list that would reflect all the different viewpoints, since it was essential
that the principle of consensus should be maintained. Lastly, as a practical measure
-to facilitate agreement on-the.list of subjects and issues, he wished to remind the
Sub~Comm1ttee of 1ts earller decigion to establish a working group. .

‘The CHAIRMAN informed the Sub—-Committee that it appeared from informal
consultations that there was general agreement on the establishment of:a deadline for
the submission of amendments to the list proposed by the 564Powers, in order to speed up

~the vork on the comprehensive list of subjects and issues.

'Sir ‘Roger JACKLING (Unlted Klngdom) sald that, while he fully agreed with the
establishment of a deadline for the submission of new pr0posals for amendments, he would
suggest that proposals for revisions or reformilations of amendments already submitted

.ghould still be acceplied after the deadline, That would facilitate the negotliations
‘between the contact groups, in which agreement might be reached on-sich amendments.

The CHATRMAN suggested that, on the understanding that revisions or
reformulations of previous amendments would still -be accepted, as prcposed by the
United Kingdom representative, the deadline for the submission of new amendments to the
proposed list of subwects and issues should be 8 p.m. on Thursdsy, 20 July 1972. -

It was =o de01ded
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' Mr. YANGO (Philippines), spealking on behalf of the sponsors of the list

- proposed by the 56-Powers, welcomed the establishment of o deadline for the submission
of amendmenis. He infoimed the Sub—Commitfee that the contact groups were ready to
hold consultations with the sponsors of proposed amendments as soon as possible,
-beginning with the group of developing land-locked countries. In order to facilitate _
those consultations, he proposed that all the meetings scheduled. for Sub-Committee IT

for the reet of the week should be cancelled.

- Mr. KHIBSTOV (Union of Soviet Socialist Republics) ‘said that, -while he -
welcomed the . decision to establish a deadlirie for the sultmission of amendments -and
appreclated the,need to give the-contact groups sufficient time. to pursue~the¢r- )
negotiations, he felt thal the possibility of a further meeting of the Sub~Committee
later in the- week should not be ruled out. His delegation, for example, had just
submitted to the Secretariat a draft article on flehlngjy’and would like to Have an.
opportunity "to introduce fthat draft article and give . any explanatlone or: clarlflgatlons
that might be desired by members of the Sub-Committee.

_ Mr. ARTAS SCHREIBER {Peru) said that he was in'full"agreement with the — -
suggestion by the Philippine delegation, which appropriately treated negotiation as the
priority task of the Sub-Committee. As for the draft article which had been anncunced
by the USSR delegation, its introduction should be deferred until the Sub-Committee had
adopted a list of subjeects.. His own delegation would like to give its full attention
to the USSR proposal, -and-it feared that it would not be able to do 80 -if ‘thé proposal
was introduced while the"abgorbing negotiations on the list of subjects wéré still wnder

Way.

. Moreover, his delegation felt that the-Sub-Committee could not embaxk on the study
" of 2 special -subject, such as.that of fishing, hefore discussing the bagic general -

dssues of the.law of the sea.

.- Unless a comprehensive: apprcach was-adopted towards the whole'questienlef'QCeen ‘
gpace, it would be necessary.toc arrange the-subjects to be examined by the ‘Sub-Committee
in an order of priority. On that question of priorities, there were marked dlfferencee
of opinion beiween delegations. The Czechoslovak delegation had suggested that
priority should be given to the consideration of the breadih of the ferritorial sea and
the outer -limit of the. continental shelf« -  Other delegatlons felt, 'omn.the contrary, -
that the first subject to be considered should be the régime of what was still called
the "high seas", followed by the question of the exclusive econcmic zone, ‘the continental
shelf, archipelagoes and land-locked countries, and that the breadth of the terrltorlal

sea and the- questlon of” etralts should be.considered last.

c In v1ew of thosg dlfferences of opinion on the question of priorities, & prellmlnary
debate on the matter would clearly be necessary before the Sub-Committes could undertake‘
the examination of any specific document on a particular subject. -

2/ Subsequemtly circulated under the symbol A/AC.138/SC.II/L.6
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Mr. JEANNEL (France) said that, as was ¢lear from many statements made in the
general debates at previous sessions, the Committee's task was truly enormous, as it
involved reviewing the whole of the law of the gsea. That heing so, every effort should
be made not to delay the work of the Committee and its subsidiary bodies; he feared
that any postponemen®t of the introduction of a specific proposal would have precisely

- that effectf

Therc was also some ccntradlctlon between the de0181on Just taken to set a deadline
for the submission of amendments and the propoged adjournment of the meetlngs ‘of the
Sub--Commuitiee ‘beyond that deadline. He realigzed that, following the subtmission of
amendments, negotiations would have to take place before an agreement could be reached
on a list of subjects. Nevertheless, i% seemed excessive to cancel the meetings of
the Sub-Cormittee-even beyond the deadline set for submitting amendments. = He therefore
urged that the possibility of holdlng a meeting of the. Sub~Committee before the end of
the week should be left open. :

Mr. ALCTVAR (Beuador) supported the Philippine proposal to suspend the meetlngs
of the Sub-Committee in order to facilitate the negotiations on a list of subgects. s

He had serlous_alfilcultles with regard to the USSR proposal. The Sub-Commlttee
was engaged in the preparation of a list of subjects, and it still did no¥ kmow what
the actual contents of that list would be and how the list would be organlzed. ’

As had already been p01nted out by the Peruv;an representatlve, dlfferent v1ews had
been expressed in the contact groups on the question of priorities. TFor his part, he
felt that the first task to be undertaken related to the essential purpose of the
Conference on the law of the sea, which, under the terms of General Assembly resolution

2750¢ (XXV), it was proposed to convene in 1973, namely, the formulation of the principles
of a new law of the sea. It was only after a review of the fundamnntal principles of

- the law of :the sea that it would be p0351ble to discuss specific PrObIGmS¢ -Fishing
- problems were particularly complex and controversial. Besides, they were connecied not
with one, but with several of the subjects to be included in the list.

Mr., STEVENSON (Unlted States of Amarica) said that he entirely supporﬁed the‘
establishment of a deadline for the submission of amendments, with the interpretation
given by the United Kingdom representative and accepted by the Chairman.

As for the other issue which had been raised, he pointed out that, at the second
1971 session, it had been agreed that every delegation had the right to make a concrete
proposal and to introduce it. = His own delegation had availed itself of that right and
had explained one of its concrete proposals. It therefore felt that the Sub-Committee
should not go back on the earlier decision in that respect, and that other delegations
should have the same right to introduce a proposal and explain it to other delegations
50 that it could be considered Ty them. As regards the discussion of a proposal, the

Sub-Cominittiee could of course decide to postpone it.

In conclu51on, he urged that the Sub-Committee should adOpt a work progremme rather
than engage in a prolonged discussion on priorities.
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. Mr. ARIAS SCHREIBER (Peru) said that his delegation had not ‘intended to request
the Sub=Committee to depart from the rule which enabled any delegation to submit 2
preposal. It had simply urged that the Sub-Commities should suspend its meetings until

the important negotiations on the list of subjects were concluded.

, 4t the same time, his delegation could not agree that a sort of de facto prlorlty
should be conferred upon.a particular proposal simply hecause it had been introduced.
The Sub-Committee would have to engage in a comprehensive debate on the whole question
of ocean .space, or else engage in a subjeci-by-subject discussicn; and, in the latter

'case,-the oxder in which the subjects were oonsfdered could not be left to chance..

Innthat connexion, prlorlty in the oon31deratlon of items did not depend on. thelr
respective importance.  Pricrity should be given to the subjects whose parly consldera—
tion would facilitate the Sub-Committee's work.

regarded as a

.. Consideration of what was now being called the “1nternatlonal sea”
~Such a

res communis rather than as a res pullius, would bé an appropriate first gtep.
discussion would make it p0551b1e to determine to what extent the leading seafaring
nations would be prepared to accept the idea that rules—of—international law more
adapted to present-day requirements should govern the use and misuse of what had been.

called until now the high seas.

The CHAIRMAN suggested that, in order to take into account the various views
which had been expressed on the subject of procedure, the Sub«Committee should hold its
next meeting in the afternoon of Friday, 21 July 1972.

Mr. JEANNEL (France) supported that proposal.

The Chalrman 5 proposal WAS adopted unanlmouslv.

Mr. ALCIVAR (Ecuador) salé that in his view the 1ntroduotlon of a proposal did .
not prejudge the issue of the priority of the subject to which the proposal related, and
could not in any way affect the mammer in which the Sub-Committee would. declde to ‘
conduct its work; he wished that view to be plaoed on record.. :

The meetine rose at 12.20 p.m.
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SUMMARY - RECORD OF THE THIRTY-FIFPH MEETING -
held on Friday, 21 July 1972, at 3.30 p.m.
Chaizman: Mr. MARTINE: MORENO Fl Salvador - e

CONSIDERATION OF QUESTIONS REFRRRED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON THE ORGANIZATION OF WORK" AS READ OUT-BY THE CHATRMAN

AT THE 457H MEETING OF THE COMMITIEE, HELD ON 12 MARCE 2971 (continued) |
r.l, A/LC.138/74 and Corr.l,

(?/AC.lBB 66 anaCOrr.zg‘ﬁ/Ac.158*67—71,?/Achlaa 72 and Cox Corr.l

4C.138/8C.11/L.6)

A/AC.138/75 and Corr.l, A/AC.138/76-78, A

Draft article on fighing (4/AC.138/SC.T1/L.6)

Mr, KHLESTOV (Union of Soviet Socialist Republics) explained the reasons which
had led his delegation to submit the draft artiole on fishing (A/AC.138/8C.I1/L.6). ‘
Pishing on the high seas was a complicated problem to which it was necessary to_find a ..
concerted solution. It was linked to other questions which had beén considered by the
Sub-Committee and more especially to that of the breadth of the territorial sea. MMost
delegations, including his own, felt that the bréadth of the territorialfsea should be
fixed at 12 miles, for that limit corresponded to contemporary international-law
and to the interests of the whole ihternational commmity. By the rules of iriternational

' law, territorial waters formed part of the territory of the coastal State and came under

. its exclusive jurisdiction. Thus, foreign vessels might fish in the teérritorial waters

less economic, Tinancial and technical capacity than developed countries.

of a coastal State only with its permission. The idea of limiting the Bfea&th of the
territorial sea to 12 miles was-gainilig ground and was beginning to- be accepted

even by those States -which had contemplated ektending that limit, because it was
understood that to increase that breadth beyond 12 miles would .complicate shipping
and world trade. Freights would be bound o rise and the interests of many countries
in particular of the developing countries, would be harmed. ‘ :

The guestion of regulating fishing beyond the 12-mile limit was extremely
important. Freedom of action of all States on the high seas, including freedom of
navigation and fishing, was recognized in iriternational law. Conseguenily some
countries, more especially developing countries, which had no large fishing fleets,
were handicapped-and felt that rules of international law should be formulated which
would take account of their interests in areas of the high seas adjacent to their
territorial sea. His coumtry supported the claims of developing countries, which had

For
instance, it was difficult for them to establish a fishing industry at short notice,
and their interests must be taken into ‘account when new rules of international law fo
govern fishing on the high seas wére drafted. In view of the widely-varying
gituations and interests of States with regard to fishing, it was necessary to seek
a compromise, in order to arrive al a generally acceptable solution.

The draft ariticle submitted by his delegation took account of the interests of
developing cosstal Siates and would enable them to exploit fishery rescurces beyond the
12-mile 1imit. It alsc took into consideration the interests of States, including
land=-locked States, which had or would have & fishing fleet. Moreover, it aimed at
ensuring the rational use and conservation of fishery resources. In view of the
extreme complexity of the question, the draft article called for detailed analysis.

He would therefore give only a few general explanations of the article, and would go
into greater detall latex.
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The article's main provision was the one which stated.that a developing coastal
State might annually reserve to itself in the areas of the high seas adjacent to its
territorial sea or fishery zone (not exceeding 12 miles), such part of the stocks of
fish as could be tzten by vessels navigating under its flag. The draft also provided
that, with the grow:sh of the fishing fleet of the coastal State, the part of the stock
of fish reserved by it might invrzase accordingly. The question which then arose

was how to define the meximum volume of the reserve part of the catch.” International

-experience, especially of the activities of international fishery ‘organizations,

- showed that it was possible to evaluate the state of fish reserves and to fix the
maximum limits of the reserved catch which would ensure the normal reproduction of
the fish. In fixing those maximum limits, account would have to be taken of the
capacity of vessels navigating under the flag of the coastal State, and of other
objective factors. Such methods had already been successfully applied by fishery -

organizations.

, With regard to States which possessed or would possess fishing fleets on the high
seas; paragraph 3 of the drafi stipulated that the part of the allowable catch of fish
~which was not reserved might be taken by vessels navigating under the flags of other .

States. . It expressly extended that right to land=locked .States.” The interests of a
developing coastal State were safeguarded by the provision that the part resexrved for
it would increase with the growth of its fleet. Regulatory measures must be based on
seientific findings concerning fish reserves, -and on the need to conserve fishery
resources. = Paragraph 5 of the draft provided that the coastal State might itselfl
establish the fishing regulatory measures that should be taken in areas not covered

by the measures taken by international organizations, and that such measures should

not discriminate against the fishermen .of other countries. Faragraph 6 provided that
the coastal State might itself control the observance of the fishing regulatory measures

it lnltlated under. paragraph 5,

The intermational fishery organizations. could supply ‘the necessary statistical
data concerning fish stocks reserves and fishing regulation. They had already made
rational iules:which took account. of the interests of coastal and all other States.
Those - rules, which had proved their value, should be retained and indeed sirengthensd.

. Paragraph '3 of the dra t provided that States entitled to take -an unreserved ,
cateh of fish should exercise that right without detriment to the reproduction of
the fish stocks. That provision showed that account was taken of the legitimate
interests of the peoples of all countries. Indeed, that part of the fish catch which
was not taken by the -devéloping coastal State must clearly be used .for the benefit of
the 1eonles of other countries, for it was unthinkable that use should not be made of

Ll 25
the food resources in the oceans. Countries. which had a large fishing fleet mmust fish
Thus the draft prohibited

in a rational manner, without detriment to.the fish stocks.
the irresponsible use of such resources.-

The draft dealt only with fundamental gquestions and in partlcular contained no
provision for the apportiomment of the unreserved catch of fish among non-ccastal States.
Having regard to the Sub-Committee's deliberations, new articles might be inserted in
the draft. -In doing so, it would be advisable to take account of ianternational practlce
and- especially of the sctivities of international fishery organizations.
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Paragraph 7 of the draft concerned the method of settling disputes between States.
His country subecrlbed to the view that disputes should be settled by agreement between
the countries concerned HoweVer, paragraph 7 provided that disputes might be settled
by arbitration at the request of one party to the dispute. That did not signify
a change of attitude by the Soviet Union; the purpose of the provision was to arrive at
a generally accepiable sclutlon, which would obviously. only be possible if every . :
country agreed to make concessions. The provision in paragraph 7 was therefore proof
‘of his country's desire to settle the problem to the satisfaction of all. The
Soviet Union would appeal to all countries to show understanding, so as o work out a
solution which would take account of the interests of all States and thereby strengthen

international co<operation. -

Mr, CHEN (China) said that his delegatlon had studied the statements made
by the representatives of various countrzes in the Committee. It noted that the
representatives of many developing and other small and medium-sized countries had .
affirmed their determination to defend their sovereignty and national interests,
expressed their dissatisfaction at the plundering of fishery resources everywhere
in the world by the super-Powers and another dletant—water'fIshInchcwer and
resolutely denounced their maritime hegemony. His delegation fully supported that
position and w1shed to explain 1ts own p031t10n on certain questions concerning sea

fishing.:

In recent yéars, the catch taken by the super-Powers and by another Power in
distant seas had Trepresented 70-80 per cent of their total annual catch, wherras. _the
annual catch of. some develcplng countries had been decreasing year by year. Thcse,-
few Powers, disregarding the interests of other coastal States, sometimes concentrated
their fishing fleets in one¢ area for intensive catches, thus‘'seriously. endangering
 fishexry resources. As a result, herring, cod and haddock in the North Atlantic and
North Pacific had serlcusly decreased and a few other specles had almost dlsappeared.

Sea fish resources were an important part cf the natural resources of ccastal
»States, and the shallow seas along their ccasts were particularly important, because
that was where the main species of sea fish came to spawn, seek their food and
hibernate. At present, more than 80 per cent of the world's total catch was made in
shallow sea waters, which comprised only 7.8 per cent of the world's total area of seas
and ocedns, The domination and reckless plunder by those few Powers had. already
caused grave damage to the economic interests and national soversignty of many. coastal
States, including those of Asia, Africa and Latin America, and continued to pose &
serious threat to them, leading to ever greater tension in the area of sea fishing.

It was therefore natural that, faced with that grave situation, the coastal
States. shculd take appropriate measures to preserve their fishery resources. His
delegatlen supported those States, and particularly the ‘developing States, in their’
Just struggle to develop their national economy, safeguard their national scverelgnty
and prevent the supethbwers fronm plunderlng their resources. In his delegation's
view; those countries had every right to delimit, according to their geographical
sitvation and the peeds of their national economy, certain economic zones beyond
their territorial seas so as to protect their Fishery resources.
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A reasonasble solution to the problem of fishing by other States in the sea areas
adjacent to coastal States should be sought through negotiation between the countries
concerned, on the. precondition of non-encroachment on the sovereignty of the coastal
State. BSome Govermments had argued that, if the fish were not caught, resources
~ would be squandered because the fish would perish in-any- case, -and had used that
argument to .justify theoretically their practice of plundering fishery resources
everywhere:. Such reasoning was absurd. His delegation was convinced that the coastal
States were fully . .capable of protecting and rationally exploltlng the flshery resources

in their own economic - zones., -

-dn: words, that coastal States mlght have certaln preferentlal fishing rights beyond
“the limit of 12 nautical miles, but at the same time they were trying to impose

all sorts of restrictions on those rights, saying, for instance, that these should be
"consistent with the objectives of conservation" or-"should not be migued". As .
everyone kmew, the great majority of Asian, African and Iatin-Americdn ‘dountries had
been oppressed by imperialism for & long time; their productive forces had thereby
been seriously damaged and their Fishing techniques and capabilities still lagged far
behind those of the distant-water fishing Powers. Those were the Powers which were
plundering and damaging fishery resources on a massive scale; therefore responsibility’
for the conservation of fishery resources rested with them. By pretendlng concern -
lest other coastal States might abuse their preferential fiehing rights, they were
shirking their responsibilities and diverting public attention. Similarly, when

they demanded freedom of fishing "on a non-discriminatory basis", as if they were
suffering some discriminatory or unfair treatment at- the hands of others, it might
well be wondered whether: they were not- confu31ng right and wrong and txylng to mislead

the public. .

In order to dominate - the seas and oceans, the two super-Powers were both contendlng
and acting in collusion. On the question of delimiting fishing areas and economic
zonesy-they. had ‘been working hand in glove. ~ One of them had stated that it did not
consider it appropriate to define broad fishing areas or economic zones, while the
other had stated even more bluntly that it would continue its opposition to unilateral
claims of fisheries jurisdiction beyond the recognized 12-mile fisheries zone. Those
statements clearly revealed their intention to' enforce their proposal for a "maacimmum
high seas and minimum territorial waters jurisdiction", so that they might use the
so-called "freedom of the high seas" to achieve maritime hegemony, to encroach upon the
sovereignty of other countries, and to plunder fishisyry resources.

His delegation desired to state its views on the draft article on fishing submitted
by the Government of the Soviet Union. Far from placing restrictions on ‘the Powers
which fished in distant waters, that draft article aimed at imposing quantitative
limits on the catches of coastal States in the areas adjacent to their coasts. That
was clearly turning the situation upside-down and attempting to legalize the plunder
of fishery resources of other countries. His delegation considered that® resirictions
should be placed not on ccastal States but on the. supei~Powers and another distant-
water fishing Power; without the consent of -the coastal States, those Powers had no
right whateoever to fish.at will in their territorial seas and economic zones,
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Under the USSR draft, coastal States could do nc more than record the illegal
activities of foreign fishing vessels, and only the States under whose flag those
vessels sailed were empowered to punish them. That clause seemed particularly arbitrary.
As everyone knew, some Latin-American countries had arrested and fined United States
vessels for illegal fishing in their territorial waters, while the United -States.
Covernment encouraged. those acts of piracy by paying the fines and by threatening to
"-Stop "a3id" to the countries concerned_—~It would be difficult to believe that such
a Govermnment would fairly judge and punish pirate fishing vessels on the basis of
complaints made by countries which had suffered from their activities.

What was even less tolerable was that the Government of the USSR had openly stated
in the explanatony note annexed to the text of its draft article on fishing that it
would recognize the right of all nations to share in the benefits of the exploitation
of sea~bed resources only on three conditions: first, a resolution on fishing which
conformed with the views of the Soviet Union must be unanimously adopted; secondly,
the breadth of territorial seas must not exceed 12 nautical ‘miles; and thixdly, freedom
of passage must be guaranteed through those straits which were used by international
shipping. Thus, the Government of the USSR had assumed the right to deny to oountxﬁgs

vhich did not observe its conditions any share in the benefits derived from the - J—

exploitation of the resources of the sea~bed.

His delegation was bound to take the predent opportunity of declaring that the
affajrs of the world must be handled by the peoples of all countries together and not
by any superhfbwer which wanted to decide everything. Any attempt by a super-Power
to dictate to the world would certairly fail. The struggle of the developing countries
in defence of their rights on the high seas and oceans and against the maritime hegemony
of the super-Powers was becoming more intense., Through their long revolutionary
: Struggles, the Chinese people had learnt that the independencé of -a country was .
" incomplete without econonmic independence,  In opposing economic.plunder and in seeking
to protect their resources, developing countries were evercizing their inalienable
sovereign rights as independent States. China would co-operate with all those countries
that upheld justice and join in thelr efforts to achleve a fair and reasonable solvcion

of the marine fishing problem.

~ Mr. ARTAS SCHREIBER (Peru) requested the USSR representative to clarify his
drafi article on fishing., He said that his own delegation maintained its view that the
Sub-Committeé ‘should not hold substantive discussions before approving the. llst ‘of
subjects and issues and establishir- priorities.

His delegation asked the USSR delegation first to specify the extermal. limits of
the area of the high seas directly adjacent to its territorial sea (or.contiguous zone)
referred to in paragraph 1 of the draft. There must be limits to those flshlng zZones,

otherwise there would be confllcts over jurisdiction.

Secondly, raragraph 4 referred to areas where measures of fishexy regulavion were
carried out. through international fisheries organizations. His delegation would like
. it to be made ‘clear what those areas were and what organization was ap901nted to remulate
flshlng 1n, for 1nstance, the south—east Pacific.

Thirdly, his delegation would like to know what were the areas referred to in
paragraph 5 whi-* are not covered by the measures specified in paragraph 4.
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Mr KHLESTOV (Uhlon of Sov1et 8001allst Republlcs) replied that, when hlS
~ delegation was preparing its draft article, it had made enuiries on the présent - )
position.in fishing and had learnt of the existence of about a dozen regional flsherlesg
organizations operating in welledefined regions. There was one for the north-west
Atlantic composed of 15 coastal States and States with fishing fleets operaﬁlng in-
the area, and another in the south-east Pacific. On. the other hand, -in some reg&ons.
for instance the Indian Ocean, there were no regional organizations to regulate
fishing. That was why paragraph 4 prov1ded that in those areas where there ‘were.
fishing regulatory organizations, these should be recognlzed and left to apply the
existing regulationss On the contrary, paragraph 5 stated that where no such
organizations-existed it was for the coasial State concerned to regulate flshlng in
 the high seas adjacent to its- territorial sea and to apply ‘regulatory MEASUTES s~
In reply to the question concerning the delimitation of the area referred to in,
paragraph 5, his delegation considered that the extent of that area depended on the
kind of fish which was caught there; for 1nstance, the fishing area for herring was
very large. Thus, the coastal State concerned would reserve for itself 'a part of the
fishery resources, dependlng or the size of the schools of flsh. -

- Referring to the statement of the representatlve of Chlna, he weloomeu the
delegation of that great nation but regretted the strong terms used by its
representative, who had described certain practices as "plunder'. He hoped that the
Chinese delegation would take part in the discussions in the traditional constructive

splrlt of the Comni ttee.

Mr. mlCEACEEI (Mbrocco) outlined the comments which- precedlng speakers had
prompted among members of his- delegation. His country, which watched impotently its
fishery resources being devastated, was interested in fishing for economic, nutriticnal
and social reasons. Foreign vessels were fishing off Moroccan coasts, and his country
could neither control their activities nor benefit from them. Furthermore, the fish
caught by other countries sometimes came back after processing to compete with the
Moroccan fishing industry, which could net export its products.

Some bodies responsible to FAO prepared planning measures and carried out surveys
of fish stocks, but when action was needed they were ineffective. Furthermore, it
was difficult for.them to do efficient stocktaking, since developed countries which
fished off the coasts of developing countries did not supply any statistics on the
catches of their vessels; only coastal States made statistics available. Goodwill and
a spirit of co-operation should be fostered in the developed countries which exploited
the fishery resources of developing countries, so that steps could be taken to harmess
those resources. Such steps would be effective only when coastal and developing
countries were able to set up fishing zones in which they would control catches,
without thereby excluding the possibility of co-operating with developed countries,
80 as to derive benefit from their fishery resources and develop their fishing fleets.

“Mrs STEVENSON (United States of America) welcomed the participation of the
representative of China in the discussions on fishing, though he regretted the polemical
tone of his speech. His delegation rejected some of that representative's statements
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about United States activities. It declared in the firsi place that the United States
caught 80 per cent of its fish off its own coasts. so thai it was itself a coastal
State rather than a State fishing in distant waters. Secondly, wherever the United
States fished off the coasts of other States, itdid so wnder bilateral agreements with
those States and its vatehes had been within the limits of conservation measures.
When it could not accept the claims of some States, it always endeavoured to reach a
fair solution. Thirdly, on the multilateral level it had put forward proposales aimed
at finding just solutions to the problems with which the whole international community
was faced., In particular, the proposals submitted by the United States representative
during the first 1971 session of the Committee had been amended in response o the
many suggestions made by coastal States, in order to match their jurisdiction to the
importance to them of the fish species off their coasts. His delegation hoped to submit
in the course of the- following week revised draft articles3/ taking into account the
changes which seemed necessary in the light of the comments it had received. On the
whole, it welcomed the opportunity of discussing the vital issue of fishing, and hoped
that those discussions would be objective, considered and calm. ‘

The meeting rose at 4.55 p.m.

3/  Subsequently circulated under the symbol 4/AC.138/SC.IT/L.9
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SUMMARY RECORD OF THE THIRTY-SIXTH MEETING
held on Monday, 24 July 1972, at 3.40 p.m.
Chairman: Mr. MARTINIZ MORENO E! Salvador

CONSIDERATION CF QUESTIONS REFERRED TC THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
.. TERMS -OF THE "AGREEMENT REACHED ON THE ORGANIZATION CF WORK" AS READ OUT BY THE -
CHATRMAN AT THE 45TH MEETING OF THBE COMMITTEE, HELD ON 12 MARCH 1971 (continued) _
(4 Ac.13766 and Corr.2, VAC.].BB 67-71, 4/4C.138/72 and Corr.l, A/AC.I38/74 and Corr.l,
AfAC.138/75 and Corr.l, A/AC.138/76-78, A/AC.138/SC.TI1/L.6) '
Mr, SHEN Wei-liang (China) said that, after hearing the statements made by
**** a number of delegations on the question of straits, his delegation noted that
countries bordering on straits and many Asian, African and Latin Ameriean countries
held that only innocent passage was permissible through straits within the territorial
seas of coastal States, whereas the supér-Powers considered that "freedom of transit"
should include also the right for their warships and aircraft freely to pass through,
or over, such straits. His delegation wished to state its position on that question,

The notion of the territorial sea was entirely different from that of the high
seas. Every coastal State in the world had ‘the right to define the extent of its
territorial sea and to.exercise its sovereign rights therein. Consequently, straits
lying within the territforial waters of a coastal State still came under the natiocnal
sovereignty of that State, everi if they were often used for intermational navigation,
Permitting innocent passage was not at all the same thing as closing the straits, It
implied simply that foreign ships, when passing through the straits, should not disturb
the peace, order or security of the coastal State and should comply with its laws and
regulations. Accordingly, in his delegation's view, it was entirely justified and
reasonable to reguire that prior consent should be obtained before foreign warships
-and military aireraft could pass. In demanding "freedom of transit" and "freedom of
overflight" for foreign ships and aireraft, whether civilian or military, the super- =
Powers were seeking to treat territorial waters as the high seas, 50 as to ensure
their maritime: hegemuny. : :

It should be pointed out that, before the Second World War, the United States of
America had acknowledged that foreign warships had no right of free transit through
the territorial seas of other countries. Various examples could be cited to illustrate
that attitude. After the Second World War, however, the United States had intensified
its expansion over the seas and the oceans, sending out innumerable warships, nuclear~
vowered submarines and military planes and establishing numerous naval bases all over
the world. To meet the needs of its policy of expansion and. aggression, it had changed
its attitude on the question of the right of passage through territorial waters. For
instance, at the 1958 United Wations Conference on the Law of the Sea, the United
States delegation had strongly urged that foreign warships should have the right of
"innocent passage" through the territorial seas of other countries, without the prior
consent of the coastal couniry concerned. In 1960, the head of the United States
delegation to that Conference had even declared, before the United States Senate Committee
on Foreign Relations, that the territorial sea should be as narrow as possible in order
to preserve the maximum possibility of deployment, transit and manoeuvrability on and
over the high seas, free from the jurisdictional control of individual States. In a -
report issued in February 1972, the United States Government had confirmed that position
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in even more blatani terms. In short, the United States wished to treat the
territorial waters of other countries as the high seas, and demanded the right of
free transit through straits within the territorial seas of coastal States. It was
with that in mind that the United States had elaborated the draft articles which it

had submitted in July 1971. 4/

The representative of the Soviet Union had also advocated "freedom of transit".
in his statement to Sub-Comiittee TI on 24 March 1972 (28th meeting), The position - -
taken in that statement was quite different from the attitude which the Soviet Union
had adopted in the past. For a long time, the Soviet Union had adhered to the
principles of innocent passage and prior consent It had adopted that position, for
instance, in the Corfu Channel case, __/ which had come before the International Court
of Justlce in 1949; the BSoviet Judge at that time had pointed out that warships were
different from commercial ships, since they had no right of passage through the
territorial seas of other States, and that, in the absence of a special convention,
the right to regulate passage through stralts belonged to the coastal State.
Similarly, at the 1958 United Nations Conference on the Law of the Sea, the Soviet
representative had referred to the sovereign right of each coastal State to ingist
that the passage of foreign warships through its territorial waters should be subject
to an application for prier-authorization.. Further, the Govermment of the Soviet
Union had made the following reservation wlth respect to article 23 (Rules applicable -
to warships) of the 1958 Convention on the Territorial Sea and the Contiguous Zone:
"The Government of the Union of Soviet Socialist Republics considers that a coastal
State has the right to establish procedures for the authorization of the passage of
foreign warships through its territorial waters". é/ Mention might also be made of
the regulations issued in 1960 by the Soviet Government for the defence of the Soviet
State frontier - regulations which limited the right of innogent passage to foreign
non~military vessels, and stated that the passage of foreign warships was subject to
prior authorization within a fixed time-limit by the Soviet Government. It was in
application of ‘those regulations that two United States coastguard ships had been
refused passage, in August 1967, through the Vilkitsky Straits, which were within
Soviet territorial waters. It was plain, from the statement made by the Soviet Union
representative in Sub-Committee II on 24 March 1972, that the Soviet Government had
made a complete abou*wface, because it was now clamouring for "freedom of {ransit"
through straits, arguing that that principle was generally recognized in international
law and international practice, and that, without it, the realization of the freedom -
of the high seas was practlcally lmp0531b1e. waever, it seemed unlikely that the
Soviet Union would allow the warships of all countries freedom of transit through
straite which were within its own territorial waters, since the Soviet representative
himself had added that the extension of territorial waters to 12 nautical miles should
not of itself lead to any change in the legal status of a considerable number of
international straits. In other words, in order to maintain the status quo, straits
in the Soviet Union which were within the 12-mile 1imit would remain closed to free

&/ See Official Records of the General Assembly., Twenty-sixth Session,
Supplement No, 21 (4/8421), annex IV, p. 241.

5 International Court of Justlce -Reports of Judgments, Advisory Opinions and
Orders, 1949 (Leyden, AW, Sijthoff) (Sales Ne,:15)

6/ United Hations, Treaty Series; vol.516 (1964), No.T4A7T, p. 273.
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transit., On the other hand, the Soviet Union would refuse other States the right to
extend their jurisdiction to straits which had not hitherto been within their .
territorial waters for that would entail a modification of the sfatus quo. Such an
approach was contradictory and hegemonic. Those facts were particularly interesting,
since at the United Hations Conference on the Law of the Sea in 1958 it had been. the
Soviet representative who had accused the United States of changing its attitude
since the Conference for the Codification of International Law in 1930: yet, in 1972
the Soviet Union had unhe51tat1ng1y affirmed in Sub—Commlttee IT that the ‘proposal
submitted by the United States in July 1971 could serve as a basis for an article on

straits.

However, the course of history could neither .be arrested nor reversed. The 56
countries which constituted a majority in the Committee had defined their position on
the question of straits—in-the list of subjects and issues (4/AC.138/66 and Corr.2)
which they had jointly submitted. The demand of the two super-Powers was unacceptable,
because it denied the sovereignty of coastal States. In the Chinese delegation's
opinion, straits within territorial waters, whether or not they were often used for
international navigation, should be subject to regulation by the coastal States
concerned, Foreign commercial vessels might enjoy the right of innocent passage
through them, provided that they observed the regulations of the coastal States,
Poreign warships, om the other hand, imust obtain prior authorization=—aA3l countries
mst play their part in seeking a fair and reasonable solution to the question, in
accordance with the principles of mutual respect for sovereignty and territorial
integrity, non-aggression and non-interference in the internal affairs of States.

The hegemony of the super-Fowers, which were trying to partition and control the seas,

mst be firmly opposed.

Mr STEVENSON (United States of America) said thatnhe did not at present
wish to prolong the discussion, since his delegation had already clearly indicated its
prosition on the question, and h0ped shortly to-submit certain proposals concerning
problems of traffic safety and pollution in straits which should help to allay the
fears of coastal States in that respect. When the Commitiee came to consider the
substance of the question, his delegation would revert in detail to certain points
raised by the Chineeo representatlve. At the present stage; he Hlshed merely to make

one or two brief remarks.

Pirst, the question under discussion was linked to the question of extending the
limits of territorial waters. His delegation, like others, hoped that the new limits
would be fixed by an agreed decision at the international level, and not by unilateral
decisions., The broadening of the territorial sea would create a new situdtion, because
certain straits which had hitherto ipcluded a high-seas channel would no longer do so;
it was to reconcile the various interests that the United States delegation had
suggested the establishment of a more limited right of transit than the traditional
freedein of navigation in those areas of the straits concerned which had hitherto been

goeverned by the régime of the high seas.

Secondly, the 56 countries which had submitted a list of subjects and issues had,
contirary to what the Clilnese delegation thought, not adopted a position of principle
on the substance of the question. : :
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Thirdly, the discussion so far had shown that many countries had been primarily
concerned with the problem of transit through straits, not only from the military
standpoint but also, and above 2ll, from the point of view of trade and the possibility -
Tor certain consumer countries - of receiving the producis they needed for their

exisience,

Mr, KHLESTOV (Union of Soviet Socialist Republics) said he had listened
carefully to the statement by the Chinese -representative—on thé—subject of straits
and on the régime which should, in the Chinese delegation's wview, be applied to them,
In that connexion, the Chinese representative had raised a number of points which
called for very careful study. The Soviet delegation reserved the right to verify the .
assertions which had been made, so as to be quite clear as to the nature of the
arguments which the Chinese delegatlon had used tc substantiate ifs view concerning
the need to apply a varticular régime to territorial waters. After careful
consideration of all those arguments, the Soviet delegation would explain its own

views.

At first sight, the Soviet delegation was inelined to believe that the Chinese
representative had in his statement tended to confuse two notions which were
nevertheless quite digtinect: first, the question of straits and, secondly, the
question of territorial waters, The Soviet delegation wished to point out that,
whenever it spoke on the question of territorisl waters in general, it always took
the view that the territorial sea was part of the territory of a State, according to
a principle recognized in international law, and that the applicable régime was
consequently the same as that which applied to the territory of the coastal State.

In that respect, the Soviet Unien's views on the passage of foreign vessels did not
differ greatly from those of China. On the other hand, with regard to straits, the
situation was entirely different. The new rules which were being studied with a
view to changing the limits of territorial watbers raised a whole series of delicate
gquestions in comnexion with the changes in relation to the straits which would then
be included in territorial waters. The Soviet delegation would explain its views

on that subject in detail when the Sub-lommittee came to discuss’ the substance of the
gquestion., In general, the position which the Soviet Union had often defended was
that efforts should “e made to seek a judicious balance between the interests of
navigation in straits which were actually used by international navigation and served
to promote trade, on the one hand, and the interests of ceoastal States, on the other
hand., The most essential thing was to nrotect the interests of the 1nternat10nal

commnnlty and encure {reedom of trade and navigation.

The meeting rose at 4.15 ».m.
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VSUMMAHY RECORD OF THE THIRTY-SEVENTH MEETING -
held on Friday, 28 July 1972, at 3.20 p.m.
Chairman:  Mr, MARTTNEZ MORENO E1 Salvadlor:

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
" TERMS OF THE "AGEEEMENT REACHED ON THE ORGANIZATION OF WORK" AS READ OUT BY THE CHATRMAN
TETTHE “45TH MEETING OF THE -COMMITTEE, HELD ON 12 MARCH 1971 (continued) gﬁ/AC.IBB 66 and
Corr.2; A/AC.138/67-71, A/AC.138/72 and Corr.l, A/AC.138/74 and Corr.l, A/AC.138/75 and
Corr.l, AfAC.138/76-78, A/AC.138/8C.11/L.6-8)

. Mr, STEVENSON (United States of America) recalled that he had introduced in
detail on-3 August 1971 in Sub-Committee IT (8th meeting) his delegation's "Draft articles -
on the breadth of the territorial sea, straits and fisheries (A/AC.138/SC.IL/L.4)".7/
He wished to reiterate that the objectives of thoge draft articles constituted basic
elements of United States oceans policy. His delegation was now in a position o fulfil
the commitment it had made, at the time when it tabled its draft, to alleviate the
legitimate concern of coastal States regarding navigational safety, by submitting new
proposals on that subject and on the guestion of liability. S '

It should first be emphasized that the right of free transit, which- the United States
was seeking to have incorporated in a treubty on the law of the sea, was onevwhich already
existed in straits which would be affected by a general extension of the terriforial sea
to 12 miles., It was a simple and limited right of transit, which applied to international
straits as defined in the 1958 Geneva Convention on the Territorial Sea and the
Contiguous Zone. To achieve that right, hisz country was willing to forgo the other
high seas freedoms of navigation and overflight which.it considered to exist at present
in straits wider than 6 miles. When exercising the right of free transit, his Government
was willing to observe reasonable traffic safety and marine pollution regulations, that

. is to say, regulations which were consistent with the basic right of transit. His
delegation firmly beliéved that the safety standards to be applied in straits. should be
established by international agreement and should not be unilaterally imposed by coastal
States. -The two specialiwed agencies of the United Naticns which, because of their long
experierice and expertise, were best qualified to establish the necessary international
standards were IMCO in the case of ships and ICAO in the case of aircraft.

The list of IMCO achievements with regard to navigational safety was an impressive
one, and the international community should continue to give that organization, and its
competent committee, the Maritime Safety Committee, the primary responsibility for
establishing the necessary navigational safety standards, bearing in mind the particular
interests of coastal States. More specifically, the United States delegation proposed -
that the future treaty on the law of the sea should provide that all surface ships
proceeding through areas for which international traffic separation schemes had been
developed should be obliged to respect such schemes, in accordance with the rules and
procedures establighed by IMCO and in the International Regulations for Preventing:
Collisions at Sea, 1960. IMCO had already developed 75 trafiic separation schemes,
which were in effect in areas of heavy traffic, as could be noted in the detailed

1/ See Official Records of the General Assembly, Tweniy-sixth Session,
Supplement Wo.21 (A4/8421), annex IV, p.241.
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document en the subject which IMCO had submitted to Sub-Committee III,g/ While such
schemes were already in effect in a number of major straits, such as those of Dover,
Gibraltar and Hormuz, his delegation wanted to make it clear that ifs proposal applied
to all areas of heavy traffic; it therefore hoped that IMCO would establish traffic
separation schemes in all areas where they w:re necessary. '

As was pointed out in the INMCO document, one important difficulty at preseht was.,

that the schemes were not binding and, consequently, a single ship travelling the wrong
way could endanger navigation. His delegation therefore fully supported IMCO .
resolution A.228(VII),éﬁarecommending that Governments of member States should make it
an offence to proceed against traffic where an IMCO separation scheme was in force. It
also supported the proposed new text of rule 11 of the International Regulations for
Preventing Collision at Sea.lQ/ In view of the very technical nature of that subject,.
~the Sub-Committee might wish to consider inviiing IMCO experts to explain in detail how -
traffic: separation schemes operated. His delegation was not proposing that the:. forth-
coming Conference on the law of the. sea should establish new trafficjseparaﬁiqn schemes
or change existing ones, but rather that the treaty on the law of the sea should provide
that the IMCO rules on traffic separation schemes should be made binding on the parties
to the treaty. at approach was similar to the one adopted in the 1958 Convention.on
the High Seas.ld : ) : ' I

- Thus, under the terms of the United States proposal, the right of free transit in

straits would be guaranteed, but a coastal State would have enforcement rights with.
raspect to violations of its laws and regulations over ships exercising their right of
free . transit through territorial seas in straits. Similarly, coastal States would have
the right to enforce compliance with mandatory. internationally agreed traffic safety
schemes. against any ship;that did not comply with them. ‘ '

. - ' A"
- With regard to.the question of free transit for aircraft over international straits,
" and the internationally agreed safety regulations which should apply to aireraft, he
said that the right of an aircraft, scheduled or non-scheduled, privately owned or .
State-ovned, ircluding military aircraft, to overfly the air space of a sovereign State,
including the air.space over its territorial sea, depended on obtaining the comsent of
that State. ' Civil ¢ reraft alrveady had trarsit rights over the national territory of
other States; under the Convention on International Civil Aviation=%/ and.the
International Air Services Transit Agreement,l but such rights were not available
to State airvcraft, either under the Convention or under the Agreement. The United
States had therefore proposed that a right of free transit should be gnaranteed to such
aircraft when overflying international straits, but it had emphasized that States which
adjoined straits need not route Statg aircraft over the strait itself but could.
establish suitable corridors over land areas. The free transit right for aircraft was:
gimilar to the transit right proposed for ships and was essential to preserve.the high
seas right of overflight which already existed over those straits whiqh'would be
affected by the extenmsion of the breadth of the territorial sea to 12 piles.

8/ T1MCO, document MISC (72) 8. .
9/ Ibid., ».19.
10/ Ibid., p.15. _ ,
11/ United Nations, Treaty Series, vol.450 (1963), No.6465, p.82.
12/ Ibid., vol.l5 (1948), No.102, p.295.
13/ Ibid., vol.84 (1951), No.252, p.389.
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- With regard to air traffic safety measures,‘the standards established and the
practices and procedures recommended by ICAC were applicable to all flights through
international air space by civil air carriers of the 124 States which were parties to
the Convention on Intermational Civil Aviation, but the standards were not applicable
to State aircraft, which were obliged only,. in accordance with article 3 (d) of the
Convention, "to have due regard for the safety of navigation of civil aircraft'.

. The United States Govermment realized that nearly every State had an interest in
ensuring: that aircraft navigation was normally subject te safety control., Wishing fo
ensure the safety of overflight of straits by aircraft exercising a right of free transit,
the United States proposed that the future treaty on the law of the sea should provide
that State airoraft exercising that right should normzlly respect the ICAQ standards,
recommended practices. and procedures as they applied to civil aireraft over the high.
seasAand,_secondly, they-should operate with due. regard for the safedy of navigation of
civil aircraft. ' The State aircraft of the United Stales, like its ships, had always
obgerved the hlghest navigation safety standards and would continue to do so.

In conclusion, his delegation believed that the proposals it had just outlined
would -~ if they were adopted and widely observed - substantially reduce the possibility
of accidents resulting in loss of life, property damage and envirommental pollution.
Should accidents Gecur, however, States damaged thereby should-receive-ecompensation. The
users of straits should have a strong incentive %o observe scrupulously all the safety
rules proposed. To satisfy those various regquirements and further to strengthen the
premise that the application of intermationally agreed safety standards was preferable to
any unilateral coastal State regulation, the United States would like to make two specific
suggestiong: first, the treaty on the law of the sea shonld provide for strict llablllty
for all vessels, 1nclud1ng warships, for accidents caused by deviations from traffic
separation schemes established by IMCO; secondly, the treaty should provide for strict
liability for State aircraft, exercising the -right of free transit, for all accidents
caused by deviation from the ICAC standards, recommended practices and procedures. His
Government was studying what the upper limits,. if-any, of liabiliiy should be, and it
would be interested to hear the views of other delegations on that subject.

His. delegatlon hoped that the proposals it had just submitted would go far to meet
the legitimate concerm.of coastsl States, and particularly those borderlng straits,
regarding the safety of navigation by ships and aircraft through and over straits; it
was therefore prepared to take into account all the views and suggestlons whlch members
of the Sub-Committee might put forward regarding the approach it had outlined in the -
foregoing statement, so as to maintain a dialogue which would enable the Sub-Ccmmlttee
to accommodate all the interests involved.-

Mr. NEEDIER (Canada) said that he would like briefly to 1ntr0duce a Worklng
paper on the. management of the living resources of the #ea, which was to be ciroulated
in all working languages at the Sub-Committee's following meeting under the symbol
A/AC 138/SC.II/L.8, and was designed to bring into sharper focus the problems of
fisheries and fishery jurisdiction.

On 15 March 1972, his delegation had outllned in Sub-Committee II (25th meetlng)
the principles which, in its opinion, should fomm the basis for a system 6f management
by coastal States of the fisheries adjacent %o their coasts. The working papeéer which
he was submitting to Sub-Committee II during the present session set out and elaborated
those principles in a form which should bring the Sub-Committee a step closer to the - -
preparation of draft treaty articles. :
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The Canadian working paper was based on the functional approach to the management
of the living resources of the sea. It oublined. the relationship between fisheries
managemént and the management of the marine enviromment ‘as ‘& whole., I% dlfferentlated
between various species, proposed a system of coastal State management of the coastal
specles, and emphasized the special situation existing with regard to anadromous species,
. for which a right of exclusive utilization by the coagtal State was proposed..

The fundamental principle advanced in the Canadian working paper with regard to the
tiansgement of coastal species was that the coastal State had a special interest in and
responsibility for the conservation of the living resources of the sea adjacent to its
coast, and should have the authority required to manage those resources in a menner
cons 1steﬁt with ite special interest and responsibility, as well as preferential rights
in the harvest of those resourtes. In connexion with the limits of the area over which
the coastal State would exercise its management authority;—the working paper 1ndlcated
that they could ke biological (accordlng to the fish stocks being mgnaged) or
geographical in nature.

As the regponsibility of the coastal State for the management of fighery resources
in areas adjacent to its territorial sea would be matched with responsgibility for the -
preservation of the marine eénvirorment in the area concerned, at least two forms of .
Jurisdiction-would be exerciged by the coastal States in that area. Without wishing to
deal at present with specific questions of jurisdictional Iimits, on which it would be
commenting in plenary meeting, his delegation would merely observe the Canadian approach,
as outlined on 5 August 1971 in the main Committee {63rd meeting), was that in 4 broad.
area adjacent to its territorial sea g coastal State should exercise in addition to its
fisheries and anti-pollution jurisdiction, exclusive sovéreign rights for the exploratlun
and exploitation of the resources of the sea~bed, as well as regulatory jurisdiotion, =
with respect to scientific research. Those were, of course, the essential Jurlsdlctlonal
elements underlylng the concept of the economic zone.

The Canadian ‘working paper went on to elaborate a mumber of basic management
principles as guideélines for the exercise of fisheries authority by the coastal State
beyond the limits of its territorial sea. Those guidelines dealt with: first, the
allocation of shares among participants in fisheries under the management of the coastal
State in areas adaacent to its territorial sea, subject to'the coastal State's predomlnat—
ing preferential rights; secondly, the coastal State's control of access o thosé
fisheries; thlrdly, ‘the ‘coastal State's respon31blllty to report on the exerclse_of 1ts
management authority and fourthly, the need for appropriate procedures for the
settlement of dlsputes, “The worklng paper emph351zed that all those guldellnes were
subjedt ta- the overriding priveiple of the safeguarding of the special 1nterests and |
rights of the coastal State.

The Canadlan worklng paper recognlzed that any system of fisheries management
must be fcunded on bagic scientific prineciplés, and that was also true, of course, of
the coastal State management system proposed by Canada. It must, however, be
emphasized that such sciéntific principles could not of theémselves determine the .
nature of the juridieal and jurisdictional sollutions of the problems of international
fisheries. They were only tools to be used by whatever management authority mlght be
establlshed after those ‘juridical and jurisdictional problems had been resolved. * Hence,
after prop051ng a solutlon, the Canadian working paper set forth some seientific
principles whlch seemed to- be necessary to maintain the productlvlty of flshery
resources and the value of their yield. Scientific prin¢iplés should be frequently
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-reviewed and updated, in the light of natural or man-made sliterations in the marine
environment. Such vreview and updating was obviously beyond the scope of the Committee,
Just as juridical and jurisdicticnal matters were beyond the scope of specialized
technical agencies. '

His delegation hoped that the discussions in the Sub-Committee during the present
session would regult in substantial progress on fisheries matters, and that at the
fellowing session an agreement would be possible on the basic form of treaty articles,
particularly in the light of the growing awareness in the Committee of the broad
outlines of a general accommodation c¢n the protlems of the law of the sea. His
“'delegation would have more to say on the guestion of those broad outlines in the

plenary Committee.

The meeting roge at 3.50 p.u.
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SUMMARY RECORD OF THE THIRTY-EIGHTH MEETING
held on Tuesday, 1 August 1972, at 3.30 p.m.
Chairman: M. MARTINEZ MORENO Bl Salvador
ORGANIZATION OF WORK
The CHAIRMAN informed Sub-Committee II that the work of the group of 56
Powers was making good—pregress; and that negotiations were under way- +to—smend the
list of subjects and issues relating to the law of the sea, to be submitted to the

Conference on the law of the sea (A/AC 1%8/66 and Corr.2); some of the amendments
were still being discussed.

Since on the following morning he had to report to the Bureau on the progress
of the Sub-Committee's work, and since no representative had asked to speak, he
suggested that the meeting: should Ye-adjourned, in order to enable the group—of—-
56 Powers to resume its work without delay, provided that the Chairman of that group .
had no objection. '

Mr., YANGO (Philippines), speaking as the Chairman of the group of 56 Powers,

said that, if no representative wished to speak, the group would be glad to meet
1mmed1ately, in order to resume its work.

The meeting rose at 3.25 p.m.
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SUMMARY RECORD OF THE THIRTY-NINTH MEETING
held on Thursday, 3 Magust 1972, at 3.30 p.m.
- Chairmen: - Mp. MARTINEZ MORENO E1l Salvador

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE - -
TERMS OF THE "AGREEMENT REACHED ON THE ORCANIZATION OF WORK" AS READ QUT BY THE . -
CHATRMAN AT TEE 45TH MEETING OF THE COMMITTEE, HELD ON 12 MARCH 1971 (contirmedi/) -
(A/AC.138/66 and Corr.2, AfAC.138/67-71, A/AC.138/72 and Corr.l, A/AC.138/74 and Corr.l,
~~A&fACSY38/75 and Corx.l, A/AC.138/76-78, A/AC.T38/SC.II/L.6~8) o

Mr., BLABHR (Denmark) said he wished %o submit some preliminary comments, on
the principles of an international regulation of fisheries outside national fishing
limits. In each of the three geographically separated paris of Denmark - namely,
coritinental Denmark, Greemland and the Farce Islands - the fishing indusiry had its
own structure and characteristics. In 1970, those three parts of the countiy had
~ together accounted for catches of fish totalling 1.4 million tons, placing Denmark
smong the ten biggest fish~producing countries in the world. -

While Greenland essentially depended on coastel fisheries, most of the Farce
Islands catch came from distant-water fisheries. Continental Demmark depended mainly
on fisheries in the North Sea and the waters sround its coasts. The three areas thus
had different interests in regard to fisheiries, and those differences should be borme
in mind, since they seemed to some extent to reflect the global problems faeing the:

Sub-Committee in its work,

His delegation noted that it was generally recognized in the Sub~Committee that
there was a need for appropriate cortrol and conservation messures for the living
resources of the high seas, and that coastal States should be granted additional rights
in respect of fisheries in adjacent waters. His delegation had been impressed by
statements made in the Committee ahd by the FAO documents 14/ in which it was pointed
out that, on account of the movement and migration potential of fish stocks which were
unevenly distribtuted and which were to be found at varying distances from the coast,
fixed fishing limits fax beyond the territorial waters would not contribute to z just
and lasting solution, It shared the view of FAO that regulatory measures to consexrve
or manage a stock of fish should be applied to the whole stock throughout its entire
range and, accordingly, that the problem would have tc be tackled by a rational and

functional approach at the internaiionsl level, -

His delegation had_studiéd the concrete proposals submitted by the United States-
of Americe (4/AC.138/50.II/L.9) and *the Union of Soviet Socialist Republics
kA/AC.138/806II/L,6) and the statements made by other delegations. All agreed in -

%/ Resumed from the 37th meeting.,

lﬂ/ See the FAO report on regulatory fishing bodies, transmitted to the Committee
under the symbol A/AC.138/64, the FAO report on conservation problems, with special -
reference %o new technology, transmitted to the Committee under the symbol A/AC.138/65,

and the document of FAQ entitled "An expanded and revised atlas of the living resources
of the seas™ (FID/C/126~Rev.1).
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recognizing the need for appropriate conservation measures and most of them endorsed,

in principle, the idea of granting at least to developing cocastal States, the right to
utilize coasial species according to their fishing capacity. In the Danish view,
however, account should alsc be taken of the special needs of geographically isolated
populations which were heavily dependent upon fisheries for their survival. To
safeguard the economy of such populationsy which were dependent not only on coastal — ...
fisheries but alsoc on distani-water fisheries, arrangements should be worked out which
would allow them to continue both types of fishing., In certain cases,: arrangements
should be worked out ‘bilaterally between a coastal State and another State which
'practlsed distant-water fishing in its waters.

Another lmportant questlon was whether the principle of granting to the coastal
State preferential rights corresponding to its fishing capacity would be an sppropriate
solution in comparatively narrow waters such as semi-enclosed seas. In such waters,
it would be more reasonable for the coastal States to work out special arrangements
between themselves for-the conservation and allocation of fish stocks according to the
geographical conditions (see, in that comnexion, the study prepared by the Secretary-—

- _ General entitled "Uses of the Sea} 5/) - -

"The regulation of anadromous stocks presented particular difficulties, and his
delegation could not accept 2 rule whereby only the country in whose rivers the fish
spavned would have the right to utilize the mature fish throughout itis migratory range,
since, according to. scientific evidence, the fish increased its weight by more then
90 per cent in feeding competition with other fish species during its stay in the
open sea. In its view, conservaiion measures and the allocation of fisheries should be
agreed upon in the competent regional fisheries organlzatlonsﬂvln line with what
several delegations had proposed for highly migratory oceanic stocks. It would be .
contrary to the international character of the high seas to reserve the yield of a
mlgratory specles COmpletely for particulax countrles.

‘ Hia delegatlon agreed with the Canadian delegation's views expressed in its

working paper on the management of the 1iving rescurces of the sea (4/AC.138/SC.II/L.8)
on the relationship between conservation measures and the utilization of living resources,
but thought that social conditions as well =s biological and economic considerations . .
should be taken into account. Moreover, the biological and economic principles had not
yet been defined precisely enough io serve as a basis for fixing limits on caiches...
Priorities between the biological and economic criteria would have fo be established

before those crlterla could be applied.

The Canadian delegation took the view that the approprlate formula was to accord
to the coastal State, if not exclusive fishing rights in a given stock, then at least
certain preferential rights. The Danish delegation thought that where a developing
coastal State - or a geographically isolated population heavily dependent upon
fisheries ~ faced the open ocean, the key element to be taken into account should be
the fishing capacity of the coastal State. Similarly, in connexion with the economic
Principle that States should control access to particular fisheries according to an
appropriate formula, so as to ensure that the yield was taken without waste of capital
and nmanpower, the Danisgh delegation wished to stress that full account should be taken

of the relevant soclal condltlons.

15/ E/5120 and Corr.l.
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. At the first 1972 session, the French delegation had raised the gquestion of the
priorities to be established between fisheries for human consumption and fisheries for
the production of fish-meal, and had argued that the latter would be incompatible with
good coastal State administration. But, as the demand for protein could be met by
converting fish into protein concentrate, it would be neither feasible nor desirable
to adopt prlorltles as to how the living rescurces of the sea could best be utilized
to the advantage of man. Also, the price factor itself would often wresult in._
preferences for fisheries for direct human consumptlon.lé/

On tha.questlon of the management of»coastal:spe01es,’whioh, according to the
Canadian working paper, would be entrusted to the coastal State, his delegation wished
to reserve its position, ut it would tend to favour a strengthening of the powers of
international or regionsl—fisheries organizations with respect to comservation and the
allocation of fisheries among- interested fighing nations. That presupposed the adoption
of treaties containing clear instructions, guidelines and formulas for the implementation
of such regulations. The argument that the regional orgsnizations had not made any
substantial progress in that respect was not a valid one, since the organizations had
not been given the necessary powers or guidelines, For its part, his delegation would
be reluctant to delegate too wide powers to coastal States.

There existed a varlety of p0551ble solutlons of mlxed authoxity or Jurisdlctloq.
It could well be imagined that coastal States might be given the right to take action
where other States had failed to abide by internationally agreed principles. In all

instances, provision should be made for appeal to an independent ar%itraior,.and
specific rles should be laid down to solve the difficult question of jurisdiction to

inflict penalties for infringements. In that comnexion, he wished to recall the
principles applied in the Convention on Conduct of Fishing Operations in the North
Atlantic, signed in 1967 by 17 flshlng-natlons, partlcularly the prlnclples in
articles 8 and 9.17/

in conclu31on, he summarlzed the pos;tlon of his delegatlon at the present stag-
as follows: (a) effective management of the living resources of the sea could best
be achieved through a species-by-species approach rather than by the establishment of
wide national fishing zones; (b) conservation measures should be adopted on a non-
discriminatory basis for the purpose of maintaining or restoring the maximum sustainable
vield; (c) if a developing coastal.State, or a geographically isolated population heavily
dependent on flsherles as an essential factor in its economy, had a coastline facing
towards the open ccean, it should be allocated the percentage of the allowable catch of
coastal species which corresponded . its harvesting capacity; traditional foreign
distant-water flshlng should be regulated by negotiation between coastal Stafes end
distent-water fighing States according to criteria established by the Conference on the:
-law of the sea; geographicelly .isolated populations which were heavily dependent on
fisheries as an essential factor in. their economy should be allowed to maintain such
traditional distant-water fisheries; (d) in fairly narrow waters such as semi-enclosed
geas, regional arrangements based on geographical condltlons should: be agreed upon by

16/ 1Ibid., chap.I. section 4. .

17/ See United Kingdom, Final Act of the Fisheries Policing Conference (London,
31 March 1966 to.l7 March 1967) and Convention on Conduot of Fishi
North Atlentic (London, 1 Jine to 30 November 1967), Gmnd 3645 {London, H. M. Statloneny
Office, 1968), pp.l2 and 14. :
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the coastal States; (e) conservation measures and the allocation of fishery rights in
respect of anadromous stocks or highly migratory oceanic stocks should be agreed upon
in the appropriate regional fisheries organization;- (f) authority to implement agreed
international rules on the conservation and allocation of fisheries should be vested
primarily in international or regional fisheries organizations, which might delegate
clearly defined powers to coastal States; (g) agreed inteinational standards and
provisions shoilld be &éstablished for the compulsory settlement-of- dlspuﬁes. '

Mr, GROS ESPIELL (Uruguay) said he would confine his statement to the qﬁestion
of the limits of the territorial sea. Hig delegation welcomed the edoption of the ‘

Declaration of Santo Domingo (4/AC.138/80) by the latin American countries on
9 June:1972. It was essential to overcome the differences between. national régimes and -
o strengthen the unanimous will of the developing countries of- Latin America to define
their sovereign rights over the resources of all kinds contained in the sea and the
sea~bed within their national jurisdiction. :The same comment- applied to the ooncluszons‘
in the general report of the African States' Reglonal Seminar on the Law of the Sea
(A/AC.138/79), which had declared that the African States liad the right to establish
beyond the territorial sea an economic zone ovexr which they would hava an exclu51ve

living resources of the sea and their reservatlon fo:_the primaxy beneflf of their
peoples. ' They also specified that the establishment of such a zone should be-wlthout
prejudice 1o freedom of” navigation, freedom of overflight and freedom to lay submarine

osbles and pipelines.

Those two texts constituted a valuable contribution to the elaboration of a new
internationel law of the sea. The essential thing now was t6 define, in the context
‘of international negotiations, the various maritime zones and to delimit them in &
satisfactory menner, With respect to the zones over which a State exercimed-its
Jurisdiction, agreement would have tc be reached concerning the precise powers to be’
exercised by the coastal State. His country hoped that such negotiations would
culminate in an international agreement recognizing the rights of the coastal Stabe over
a vast maritime area, and paying due regard to geographical and ecological oon51deratlons,
to factors affecting the resources of the sea, and to the need to ensure the welfare of

the coastal countries and safeguard the sovereignty of States.

. Pendlng the draftlng and entyy into force of the convention to be formulated by
the Conference on the law of the sea envisaged in paragraph 2 of General Assembly
resolution 2750 C (XXV), his delegation reaffirmed the legitimate right of coastal’
States - in the light of relevant geograsphical, geological, biological and national-
gecurity considerations and of their duty to protect the development of their peoples
to fix:unilaterally the outer limit of the territorial sea within a reasonable margin.’
That faculty had beén recognized in Latin Amer jca since 1956, the year the Principles
of Mexico on the Juridical Regmme of the Sea bhad been adopted. BSince there was no
universally recognized nomm in international law to delimit the contiguous zone, it was
not contraxy to international law to give the coastal State competence to determine its
maritime territory and the area over which it exercised special rights, provided that it
respected the same rights in the case of a third State and did not threaten the common

heritage of mankind,

;Q/ See Yéarbook of the Internatlonal Tew: Commlssa.onJ 1956 (Uhlted Néilons_
publication,. Sales No.: 1956.V.5, vol.lL), p.249.
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The affirmation of such a right could be prejudicial only to the interests of
countries which used the high seas, or "mare libmm", as a field of activity for their
naval power and their world-wide ambitions. . The 1958 Convention on the High Seas
defined the high seas negatively as being the space in which the sovereignty of States
was not exercised;%ﬁ/ as a result, that space was being used by naval powers whose
warships and military aircraft had absolute freedom of movement.

~The right to define z vast area over which aStabte exercised its jurisdiction was

a. corcllary to the right of development, which was now recognized in international law.
That right did not affect either intermational trade or relations between States, since,
in the area within its jurisdiction, the State would recognize the right of innocent
passage and, in the contiguous zone, it would respect freedom of navigation, freedom
of overfllght and freedom to lay sulmarine cables snd pipelines., His Government
respected that right by virtue of Uruguayan Law No.1%833 of 20 December 1969, which
provided that, if the territorial seaz included a strait used for intermatiional
navigation, the State should respect the right of innocent passage. Ii had been .
correctly maintained that the right of passage represented a delicate balance between
the rights of the coastal State and the interests of the international community. That
idea of the balance betwean various interests had been developed in the opinions
__expressed by two Latin Zmerican judges of the International Court of Jusiice in 1949 in

connexion with the Corfu Channel case. In his delegation's view, recognition of the
right of innocent passage through straits in no way prejudiced the interests of the
international community, the legitimate rights of States, the needs of itrade or freedom
of navigation; in that comnexion, his delegation reiterated the reservations it had
expressed concerning the texts contained in the "Draft sxticles on the breadth of the
territorial sea, straits and fisheries, submitted to Sub-Committee IT by the United
States of America (A/AC. 138/SC 1I/1..4)"20/ and the draft articles on straits used for
international navigation (A/AC 138/5C.II/L.7), submitted by. the USSR,

To conclude, he hoped that the question of the delimitation of maritime zones,
which was fundamental to the elaboration of a new law of the sea that would foster
peace and cconomic development, would be settled in an equitable manner. The forthcoming
Conference on the law of the sea would be an opportunity for all States to give proof
of their sense of rssponsibility. .

Mr. MYSTEN (Sweden) said that the growing use of increasingly efficient and
expensive fishing vessels and equipment had caused heavy overfishing of particular
species in certain areas of the oceans, and had placed in an unfavourable position those
coastal States which lacked such a fishing capacity. It thersfore seemed essential to
elaborate regulations designed to ensure efficient conservation, and to accommodate the
conflicting interests of coastal States and States engaging in long-distance fishing.

As the Mexican representative had said in Sub-Committee II (30th meeting), one possible
solution would be to establish an international authority to administer fishery resources
on the high seas - in other words, to decide who could participate in fighing and under
what conditions; although that proposal was an attractive one, the time was perhaps not
yet ripe for international action along those lines. From the point of view of the

19/ TUnited Nations, Treaty Series, vol. 450 (1963), No,6465, articles 1 and 2,
.82 and 84. ,

g_/ See Qfficial Records of the General Assembly, Twenty-sixth Session,
Supplement No.21 (A/8421), ammex IV, p.241.
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conservation of resources, the propogal which appeared in the draft articles submitted
by the United States of America contained an interesting idea (the "species approach"),
but that too raised practical difficulties. For example, it was known that-an -
anadromous species such as the Atlantic salmon could travel great distences for feeding .
and, when returning to its native rivers, could pass through the territorial - or even
internal - waters of other States. In such a case, it was difficult to detemmine in
which coastal State the fish had been hatched. Was it really correct to let the parent
_coastal State be the regulatory authority throughout the migratory range of the species?

. The Swedish delegation believed that the most appropriate way of tackling fisheries
proeblems was to draw a distinction beltween those relating to the conservation of stocks -
and those relating to the allocation of resources, due regard being given fo the special
interests of certain coastal States. As regards conservation - a prerequisite’ for the
~—exigtence of stocks for allocation - there already existed several international- ___
organizations responsible for particular geographical and biological regions. His
delegation was convinced that at the present time such regional organizations were the
best instruments for the establishment of the necessary conservation regulations. '
Admittedly, there had been much criticism of the way in which those orgenizations. had
been operating; it had been said that they had proved incapable of agreeing on any
far-reaching conservation measures and that when agreements were reached, they ceme
— too late to achieve their purpose. - There was—undoubtedly some truth in that criticism,
‘Consequently, a prerequlslte for the regional approach would be to strengthen the
povers of the organlzatlons concerned and to improve their efficiency. All States
flshlng in a ¢ertain region should in principle be members of the regional organlzetlon
concerned, whlch shduld be given responsibility for {isheries within the region and
ghould declde upon measures for the -conservation:and. rational use of fish stocks. To
make the regulations as effective as possiblé, they ghould be applied from coast:.to. .
coast i.e. within the national fishery limits of the reglon eoncerned. . Of course,
that dld not mean that third States would be aliowed %o fish'within waters under -
naticonal Jurisdlctlon w1thout the prior suthorization of the coastal State concerned.

Conservatlon regulatlons ‘had so far con51sted of rules about mesh sizes, fishing
‘gear, closed ‘seasons, and so on. Such measures were often insufficient. In order to
restrict the total catch of fish within a particular region, it might be necessary to,
allocate access to fisheries among the different States of the region., There.should
be certain general rules which would be applied when guotas wexe 1o be allocated.
Account should be taken of the extent to which fishermen from different: countries had
traditionally Yeen Tishing in the regiony and of the fishing capacity of the States
concerned, As regards”anadromous species, attention should be given to- the interests
of the States in which the 'species were spawning. Other circumstances, such as the
'spec;al 1nterests of the developing countries and certain other countries whose
national economies weré heavily dépendent on fisheries, might also have to be taken
1nto account. Conservation and allocation regulations should be revised by the regional
authorlty at regular intervals; special restriciions or allocations might be necessary

at certaln times for different species.

Flsheny'expefts and sclentigts should endeavour io find better solutions. than
those existing.at the present time for the conservation and rationzl use of fish stocks,
80 as to facilitate the implementation of just and appropriste measures by the regional
organizations. His Govermment had welcomed with satisfaction the invitation of the
Govermment of Canada to an international conference to be held in 1973, under the,
auspices of FAO, on all the technical questions relating to fisheries. _
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In order to implement the necessary measures, it would be necessary, as he had
stated earlier, tg ‘strengthen the powers of the regional organizations. ~That mean?
that, for certain decisions, & system not of unanimity but of majority would be needed.
A mutual right of | lnspectlon in areas outside naticnal jurisdiction might be a practical
way of ensurlng the obseérvance of regional regulations. Such a procedure had already .
been accepted in the NbrthwEast Atlantic Fisheries Commission area. The advantage of
such measures for the coniservation of resources was that they would not require gny
change with regard to access to fishing on the high seas. _ -

On the question of the allocation-of fish regources, in which the interests of’
certain coastal States must be taken into account, his delegation wished first of all
to point out that Sweden had no long-distance flshlng fleet in the proper sense of-the
term. Swedish fishermen were almost exclusively engaged in fishing with comparatively
smell vessels in waters off the-Swedish coast, and their situaiion was thus similar fo
that of the fishermen of the great majority of coastal States. The fishing capacity of
the developing countries was still much inferior to that of the industrialized countries
and the developing countries therefore had considerable gifficulties in asserting their
interests in competition with the long-distance fleets. In addition, there were certain
countries - developed or developing - in whose economies fishing played a decisive role.
The Swedish delegation believed that the interests of those two groups of countries
should be protected-by special arrangements. Their interest could to-some—extent be
taken into account in the allocations detewrmined by the regional organizations for .
conservation purposes, but it would seem necessary to go a step further, especially
if the problem was to be considered on a long-term basis. To that end, the Soviet
Union, in the first paragraph of its draft article on fishing (A/AC. 138/SC I1/L.6), had
submitted a proposal to the effect that in the areas of the high seas directly adjacent
to its territorial sea or fishery mone, a developing coastal State could snnually
resexrve to itself such part of the allowable catch of fish as could be taken by its
vessels. The regubtions needed to implement that principle could, perhaps, be issued

by the regional organizations.

A number of countries, in particular developing countrles, had supported the
concept of special zones extending beyond the 12-mile limit in which they would
exercise jurisdiction inter alia over fisheries. If the Soviet proposal seemed -
difficult o implement for administrative or practical reasons, consideration mlght be
given to wider fishery zones of that nature or other forms of national Fishery
Jurlsdlctlon off . the coasts of the ‘developing countries and other countries with
special fishery interests, on the understanding that the extension of fishery
Jurisdiction would not consiitute an obstacle to necessary regional conservation
measurés. An effort should also be made to ensure that such preferential rights did
not harm the interests of the land-locked countries or other countries in en unfavourable
position. With regard to the great majority of developed countries, in whose economies
fisheries did not play a predominant role, there did not seem to be any social or
economic motives which would warrant a change in the present order of fishery
jurisdiction. In the opinion of hig delegation, therefore, no change should in principle
be made in fishery jurisdiction within maritime areas which were exclusively bordered by
developed countries. It was, however, extremely important to settle the fishery question
for the future, in crder to aveid international conflicts of the kind which had occurred
in increasing numbers during the past 10 years, Tc that end, it was essential to adopt
a flexible approach which ook into account the various opinions held on the question.
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: Mr, STEVENSON (United States of America) said .that he wished once more to
make clear to the Sub-Committee the nature of his delegation's views on the list of
subjects and issues relating to the law of the sea to. be submitted to the Conference
on"the law of the sea, and the reasons for the strength with which it held them. He
felt that some delegations were.adopting an approach which was preventlng a just and
generally acceptable solution to the matter, and was threatening the vexry basis of the
pracess of international 1awamak1ng through the United Nations. He himself had actively
sought Yo convince sceptics in the United States that, through = United Nations-
conference on the law of the sea, there were reascnable prospects of achieving, in the
interests of all mankind, a generally acceptable and equitable comprehensive, treaty on
the law of the sea. The United Stafes had alsc been one of the spoénsors of General

~Assembly resolution 2750 ¢ (XXV), calling for a conference .in 1973, However, the
rumber ‘of those who, in view of the progress made to date, were guestioning the
desirability of holding a conference on the law of the sea in 1973 was now increasing.
That fact in itself was not wnduly disturbing, for it was known that once Governments
-had taken the political decisions required to reach a- consensus, many of the technical
-details could be solved quite rapidly. It was, after all, only in regard to the. sea~
bed régime that a large number of completely new articles were called for, and it was
in that area that the Committee was making the best technical progress. With respect
to other subjects, such as the territorial sea, straits_and fisheries, the relevant
articles should not take long to draft once the critical policy decisions had been

taken.

‘More serious, however, yere the charges of unfairness and of a double standard
which would deny the developed and maritime States an opportunity at the Conference on
the law of the sea to present their proposals and views and to negotiate for an
accommodation that had some prospect of becoming a consensus.. The principal basis for
that criticism was the procedure being followed in the consideration of the list of
subjects and issues., Essentially, that involved a negotiating tectic in which a large
group of countries arrived at a common position on an issue after discussions from
which non-members of the group were excluded. That group then refused to make any -
change in its common position so long as any members of the group, however few,
objected to doing so. That veto within the group prevented tke exploratlon of many
areas .of potentlal agreement and constructive compromise. Such a negotlatlng tactic
might have some short-term political advantages for mémbers of the group, such as the
achievement of a majority on United Nations resolutions which had a strictly :
recommendatory effect. However, in international law-making, that approach was self=-
defeating for all States, not least for the members of the group concerned. A4s a
former practising lawyer, he was convinced that a generzl comprehensive treaty
modernizing the law of the sea was the only solution that would prevent the unilateral
partition of the oceans and avoid an escalation of interxnational conflicts in the
oceans; he saw no prospects of a favourable outcome if the negotiating tactics followed

with respect to the list were continued.

. : .
General Assembly resolution 2750 C (XXV), in paragraph 6 of which the Committee
was requested to prepare "a comprehensive list of subjects and issues relating to the
law of the sea, also recognized that the Conference on the law of the sea must have a
meaningful and fair agenda. TFor that, each member State participating in the Conference
would have to be afforded a full chance to present its views. and to .seek support for
the positions and treaty texts which, in its view, best served the. common interest.
The function of the "comprehensive 1lst of subjects and issues" — which might become the
agenda for the Conference - was, after all, to facilitate fair and full discussion. I%
was in that open spirit that the United States had approached the questions raised by
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the list. For example, he had pointed out in the infoxmal consultations that while

his delegation did not share the views of the Peruvian delegation with regard to the
plurality of régimes in the territorial sea, it would have no objection to the inclusion
of the plurality concept in item 2 of the 1list. It did not in any way seck to prevent
the Peruvian delegation from discussing the concept of the plurality of régimes at the
Conference or from seeking support for its position from other delegations, such as
that of Mexico. A1l the United States delegation asked was that the same reciprocal
flexibility should be shown by certain other delegations which had sometimes objected
to the inclusion, in the list, of certain . items to which the United States atbtached
particular importance. For example, one group of countries continued to oppose the
inclusion of an item 4 bis on free transit through straits used for internmational
navigation. His delegatlon, which had proposed a number of asmendments to the 1list of
subjects and issues introduced by the 56 Powers (A/AC.138/66 and Corr.2), was unable

to accept the attitude of those countries, which wished to maintain their items as they
had formulated them but refused the same possibility to other States. If, for example,
the United States delegation considered that the formulation of item 4 concerning
straits did not adequately cover such concepts as free transit, it -asked to be allowed
to include its own item - in its own formulation ~ especially in view of the fact that
a significant group of countrles ghared its view on that peint.

.In-the-words-of the Chalrman of the Commlttee"—any delegation that w1shed to have -
a partlcular item inciuded in the list of subjects and issues should have an opportunlty
t6 gratify that wish. That was the only way to maintain every country's freedom of
action and to avoid prejudicing any country's position. It was the only approach,that
met the requirements of the General Assembly resolution on the question of the Conference.
More than that, it was the only approach which would maintain the credit of a United
Nations conference on the law of the sea in the eyes of the world because, if one
country or a group of countries believed that they would be prevented at the Conference
from advancing their national positions, the Conference could accomplish nothing.
Clearly, not all the participants were going to obtain general agreement on every one
of their positions.-” It would be for the Conference as a whole to decide in a fair and
democratic way what should be the contents of a new treaty or treaties on the law .of
the sea. The United States delegation appealed to the fundamental sense of fairness
for all delegations, and asked only for treatment equal to that accorded to every other

nation.

Mr, FRANCIS (Jamalca) said he regretted that the procedure which had been
adopted with a view to expediting the preparation of the list of subjeects and issues -
and-which debarred each delegation from speaking at more than two meetings - had not
been complied with. Though some of the statements had been interesting, there had
been a congiderable waste of time on fruitless discussion which, by unduly prolonglng
the general debate, had.slowed up the progress of the Sub—Commlttee 8 work. Perhaps
the Bureasu would take the necessary steps to remedy the situation.

Mr. ZEGERS (Chile) recalled that Chile had been one of the sponsors of
regolution 2750 C EXXV), which had authorized the Committee to allocate the subjects
among its subsidiary bodies. The discussions which had taken place in Sub~-Committee IT
had undoubtedly been much longer then had heen anticipated, but they had helped to
pinpoint the subjects on which negotiations were required, to identify the areas to
which the new law would apply, and to clarify the political implications of the problems
raised. As the United States representative had pointed out, the drafiing of the list
of subjects snd issues could be facilitated only by prior.political agreement, It could



A/AC.138/5C; IT/SR. 39 o dD -

.not be said, therefore, that the Sub~Committee had wasted its time, because each countxy
had been able to explain its interests and mention the items it would like to see :
discussed. Nevertheless, if the Conference was to achieve its obJectlve and States
‘were to -have a reasonable smount of time to prepare fox-it, it did seem: to be time now
to establlsh a 1lst reflectlng a genuine ccnsensus, if not total. unanlmlty

"The draft list prepared by the group of 56 Powers, in which due account- had been
- taken of all the views expressed and” all the amendments proposed, should serve. as a
useful basis for a definitive text. If some articles - or the formulation thereof -
were still the subject of controversy, the best course would be for the delegations
concerned to agree to a comprcmise, in the spirit of flex1b111ty and co-operation

whioch should alwavs prevail in such negotiations.

Mr. FLETSCHER (Norway) sgreed with the United States and Chilean’ represen‘batlves‘
that it was essentisl not to jeopaxdize the success of the Conference and that each
country should be given the opportunity to express its views. . The question’ ‘of straits
was of vital importance and could not be evaded, though some compromlse might be needed

‘on the use of the terms "innocent passage' and ”free ‘pagsage”,

: M. Mr.  YANGO (Phlllpplnes)_sald ‘he was concerned that some delegatlons might-be —
thlnklng of abandoning the consensus method, whose advantages had been clearly restated

by the Chilean representative and which had already proved its worth. He said that the

group of 56 Powers was ready to. meet as soon as possible to consider the new amendments

announced by the Chalrman.

Mr ARTAS SCHREIBER (Peru), after ExpTESSlng his support for the comments
made by the representatives of Jamaica, Chile and the Philippines, reminded the United
‘States reépresentative that his delegation was not alone in thinking that the question

of the plurality of régimes should be considered.

My, HARRY (Australia) suggested that the Secretariat should circulste the text
of the list of subjects -and issues as it stood, mentioning perhaps the alternatlves

proposed but not streSSLng the dlfferences of opinion.

The CHAIRMAN said he could well understand that some members of the o
Sub-Committee were sufferlng from a feeling of frustration. Although, like them, he
regretied that the work was not further advanced, he would like to emphasize that,
despite shortcomings,. some real progress had been made.  The Secretariat would comply
with the Anstralian representative's request as soon as poss1b1e, -and that would
certainly allay misgivings. As to procedures, he did not think it was wige at the
present stage to consider changing them. He invited the group of 56 Powers to hold a
meetlng on the followxng'mornlng, after which informal talks mlght be started.

The meeting rose at 5.40 p.m.
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SUMMARY RECORD OF THE FORTIETH MEETING
" held on Friday, 4 August 1972, at 3.40 p.m.
Chairman: Mr., MARTINZZ MORENO EI Salvador

In the absence of the Chairman, Mr. dekov (Bulgg;ia), Vice-Chairman, took the Chair.

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-CCMMITTEE BY THE COMMITTEE, UNDER THE
TERMS OF THE "AGREEMENT REACHED OF THE ORGANIZATION OF WORK" AS READ OUT BY THE CHATRMAN
AT THE 45th MEETING OF THE COMMITTEE, HELD ON 12 MARCH 1971 (continued)(4/AC.138/66 and
Corr.2, A/AC.138/67-T1, A/AC.138/72 and Corr.l, A/AC.138/74 and Corr.l, A/5C.138/75 and
Corr.1l, 4/4C.138/76-78, A/AC.138/5C.I1/L.6-9) : .

~ Mr. McKERNAN (United States of America) introduced on behalf of his
delegation a revised version (A/AC.138/SC.II/L.9) of the draft articles on fisheries
which it had submitted to Sub-Committee II in 1971. g;/‘ His delegation remained more
than ever committed to the "specics approach"; it considered that both sound
conservation and a rational utilization of living resources should be directly linked %o
the biology and distribution of the resources in question. His delegation also continued
to believe that international and regional fishories organizations would have a vital
role to play in both the conservation and untilization aspects of fisheries and would be
largely called upon to implement the proposed fishery régime.

On the other hand, his delegation had come round to the opinion that the coastal
State should have the right to regulate the fish stocks inhabiting its coastal waters,
as well as its resources of anadromous species, and believed that inherent in that
right was a preference in favour of the coastal State in the'utilization of such stocks.
They were the rescurces upon which the coastal fishermen of such a State relied for
their livelihood and upon which the people of the State depended for a substantial part
of their nutritional reguirements. Accordingly, the revised article would grant to the
coastal State the authority to regulate coasgtal stocks, to the limit of their range, and
the right to reserve to itself all of the available catch its vessels were capable of
harvesting. To ensure that such authority wos not misused, the coastal State would have
the obligation to notify and consult with other affected States priox to implementing

ahny new regulatory measures.

In his delegation's view, any régime adopted should be designed to ensure that all

_ fish stocks were available for human consumption. Consequently, the draft article

provided that the portion of a stock which was not being utilized by local fishermen
should be made available to others. As for the preference in favour of the coastal
State, it should be applied in a manner calculated to minimize its immediate economic
effects on the traditional fisheries of other countries. Moreover, the draft allowed
for the possibility of neighbouring coastal States entering into regional arrangements
in order to share more equitably in the resources inhabiting the waters near their
shores. -However, only international organizations could regulate highly migratory and
- truly oceanic species. : :

21/ Ivig.
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Enforcemeni procedures for the regulatory measures would have to be included in any
fishery régime. Under the United States draft, the coastal State would have, for the
fisheries under its'jurisdictiong not only the right of inspection and arrest, but also
that' of trial and punishment in certain cases. Some other provisions of its draft
article were also interidéd to strengbhen the effectiveness of international

organlzatlons.

His delegation remainegd Tirm in its beliefl that any fishery régime should contain
PTOVLSLOHS for the peaceful gsettlement of digputes, without creating an: obstacle to.the
, appllcatlon ‘of conservation measurves alrcaay promulgeted by coastal States, which should
"remaln ini force periding the outcome of any settlument procedure. Lastly, it was obvious
“that the rational management of fishery TESOUTCES requlred technical expertlse and.
noney . Accordlngwkp the revised dreft article, States hurv;st;ng a ragource under the
regulation of a coasial State would therefore pay z reasonabls fee to help the latter
to defray those costs and = register of experts would be drawn up to whom the coagtal
State cotld appeal- for assistance in formulating effective comservation programmes.

. To conclude, he proposed that a worklng group on figheries should be established
1mmedlate1y by the Sub~-Committes to make a thorough study of the draft artlcle hisg
delegatlon had._ submliied - _ —

Mr. BVENSEN (Norwdy) said that the fishing industry was of enormous imporiance
in the economy of his country which, with a total annual catch of 2.5 to 3 milliom tons,
was fifth among the world's fishing nations. 4 large part of its population, particuwlarly
in the Arctic regions, was almost entirely dependent upon fishing for its livelihood..

So much progress had been made. in world fisheries since the Sccond World War that the
situation had become. crltlcal both for certain species threatened with .extinction and
for coastal populations which did not possess the technical means used by countries
practising distant-water fishing. Various proposals had been put forward. to remedy
that situation and two of them in particular bad'attracted his delegation's attention.

The draft article on fishing submitied by the Soviet Union (4/AC.138/SC.II/L. 6) had
the great merit of being concerncd with the special neceds and interests of the developing
countries, Nevertheless, it could be asked whether it tock sufficient.account of the- '
faict that, in countries regarded as developed, there were coasial reglons whose
population was just as dependent on fisheries as that of the corresponding regions in
developing countries. Moreover, the .extension of States! exclusive fishery zones led to
1ncreased pressure by distant-water fishing' fleets on the living resources and fishing
grounds of other coastal States. For those reasons, hls delegatlon could not support

the Soviet proposal in its present form.’

The working paper on the management Of the llVlng resources of, the sea submitted
by the Canadian delegation (A/AC.138/SC.II/L.8) had a new approach to.+the problem but
one which needed closer study by his’ delegatlon. Although the establlshment of
blologlcal criteria secemed "to avoid some of the difficulties which the ‘extensicn of

national jurisdiction to broad fishery zomes would entail, it would mean setting up a
complex system that would be difficult to administer.

As for the proposals just made by the representative of the United States of America,
which were similar in approach, they too deserved careful consideration.
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Regardless of the modalities of any régime adopted, the Norwegian authorities
thought it, would be necessary to strengthen the scope and powers of international and
reglonal fisheries organizations with respect to the conservation of the living
resources of the sea, the management and allocation of flsherles and the settlement of

disputes.

commenf on the two preceding statements at a later date. For the present, he would
_conflnn himgelf to the question of straits, which, since the first 1972 session, had
given rige to a number of important proposals, partlcularly by the Soviet Union

(4/40.138/50.11/L.7).

Mr., WARTIOBA (Unlted Republic of Tanzania) said that he reserved the right to

- It -was important to remember that a strait was—szn integral part of the territorial.

waters of a coastal State, whose soversignty must be fully safeguarded. The various
reguiations issued by States for their territorial waters, which no one had so far
regaxrded as arbitrary, should thue apply to straits. The absurdity of a special
régime for astraits became obvious if, for instance, the case was taken of a submarine,
which would have to navigate on the surface in the waters of a State without a strait,
wihile it could navigate under the surface in the waters of a neighbouring State which
Tdid posgess a strait. The codstal security of both States should be equally guaranteed
snd it was difficult to see why the proponents of free transit could seriously believe
that the right of innocent passage was not enough., Were they prepared to allow free
transit in the territoriasl waters of all Siates, whether or noi they poggessed &

strait? There seemed to be a lack of loglc.

Similarly, those who, on cne pretext or cther, argued that the establishment of
a l2-mile limit for territoriel waters was an extension of jurisdiction were being
inconsequential., 1% waa nothlng more than an agreement among members of ‘the
international community.

The United Statea and the Soviet Union had suggested that navigatiorn in straits
should be regulated by international rules and the United States had gone further and
proposed (37th meeting of Sub-Committee II) that the rules should be fixad by INCO,
The reply might be that an organization such as IMCO could only fix minimum standards
whereas a coastal State, for the sake of its security, had to fix maximur standards.
Moreover, not all States were members of TMCO and they could not be asked to place
their coastal security in the hands of an organization to which they did not belong.
Purthermore, his delegation did not think that it would be suitable to inviie a
representative of IMCO to submit his organizationfs views on the question of traffic
separation schemes. It was the Sub-Committee's responsibility to lay down the
principles for such schemes, afier which IMCO, as the technically competent
organization, could regulate their application.

It would be still more seriocus 4o leave te¢ ghips! captains the responsibility for
the strict observance of rules for the protection and security of coasts. That
responsibility lay with States. It was true that the United States had suggesied that
coastal States should be entitled to penalize ships which, when exercising their right
of free transit through territorial waters and straits, vioclated laws and regulatiocns.
But what regilations were meant if ships had the right of free transit? They could
only be the regulations applicable to the whole territorial sea.
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To compensate the coastal State for the partlal abandonment of its Jurisdiction
over its territorial waters, it was proposed to impose strict liability on vessels for
accidents. Compensation, howev;r, was only a secondary measure. The primazy
regponsibility was o prevent accidents, ond that responsibility could rest only with
the coastal State, which was primarily.concorned. .

Another important quootlon wasd the free trandsit of airéraft. It had been referred
to at the 37th meeting by the representative of the United States, who had proposed
that military aircraft should be entitled to overfly straits freely. That proposal .
would introduce discrimination between States possessing straits and those not
possessing them, a discrimination justified by no principle and motivated solely by the
——desire of military Powers to maintain a link between their military aircreft and their
naval vessels. 1t was to be hoped that the. lnternatlonal comrunity would not allow
itgelf to be imposed. upon by such a de ire for domination.

‘ In short, it appeared that the right of free trangit through straites was advocated
by certain delegations for reasons totally unconnected with the facilitation of
international navigation. The proposal was aimed only at States with stralts, and its
result would be to subject.some countries _to military servitude. e

- The Sov1et Union and the Unltgd States both provided for the possibility of
agreements excluding the appllcatlon of the rule to straiis for which there were
special regulations. 3But the right to innocent passage was an imporiant principle of
internaticnal law, one which was accepted by every State in the world and which could’
not be changed. It was hardly reasonable to make a law applying to everyone -except-

those proposing it.

%

His delegation was ready fo undertake negotiations on the question of straits,
but the hope of reaching agresment in such negotiations was sllght unless' the attitude

of certain Powers was modified.

Mr. EL HAJ (Libyan Arab Republic) said he would give a brief account of his
delegatlon g Views on a number of subjects falllng within the Sub-Committee's terms
of reference. Different proposals had been made concerning the width of the
territorial sea; some delegations wanted 12 miles and others 200. The position of his
delegation was known:. it accepted a width of 12 nilesg for States on the coast of a sea
and would accepi a greater width for those on the coast of an-ocean.

Secondly, with reference to paragraph 1 of the draft artlcle on fishing subn;t%ed
by the USSR, he considerced that the fishery mone should extend ‘beyond the cuter 1lm1t
of the terrltorlal sea and not be included within it.

Thirdly, his country attached pérticular importance to therquestion of the peaceful
uses of the seas and cceans, in view of the fact that the great Powers ofien made use
of the Mediterranean for their miltitary activities.

Foufth1y5 in,donnékion with stfaits; his delegation was in favour of the ides of
irmocent passage, for the reasons already expounded by other delegations.

Mr. McKERNAN {United States of America) said he would reply to the
representative of the United Republic of Tanzania at a later meeting.
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ORGANIZATION OF WORK

The CHAIRMAN, referring to the proposal by the United States delegation that
a working group on fisheries should be established, asked whether delegations wished to
congider it immediatelyy; or-to refiect upen the matter and make suggestions concerning:
the group's composition and terms of reference the fellowing week.

Mr. ARTAS SCHREIBER (Peru) said he thought it would be better mot to set up
working groups before the list of subjects and issues to be considered had been
established. If countries started asking for working groups to be set up on topics that
were of particular interest to them, the result was likely to be disorganized. The
Sub-Committee should first establish the 1list of topics to be considered and the order
of priority in which they were to be taken. His delegation would like the
Sub-Committee to discuss the matter at its next meeting on the organization of work.

Mr. GHARBL (Morocco) requested that the question of establishing a contact
. group on fisheries should not be congidered in the Sub-Commititee until it had been
discussed by the group of 56 Powers.

Mr. ZEGERS (Chile) said that it had already been agreed that the Sub- Commlttee
would give priority consideraticn to the list of subjects and issues to be studied. He
could see no reason to modify the procedure which had been adopted. A procedural

debate would be a waste of time.

The CEATRMAN invited delegations to consider the various proposals which had
been made to the. Sub-Committee concerning its method of work. He hoped that the
Sub-Committee would hear reports on the groups' deliberations at its meeting on
7 August.

The meeting rose at 4.45 p.m.
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SUMMARY RECORD OF THE FORTY-FIRST MEETING
held on Monday, 7 August 1972, at %.40 p.m.
Chairman: My, MARTINEZ MORENO Bl Salvador

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER

THE TERMS OF THE "AGREEMENT REACHED ON THE ORGANIZATION OF WORK" AS READ QUT BY

THE CEATRMAN AT THE 45TH. MEETING OF THE COMMIDTEE HELD ON 12 MARCH 1971 (continued)

( A/AC.138 66 and Corr.2, A/AC.138/67-T1, AfAC.138/72 and Corr.l, A/ﬁG 138774 and Corr.l,
AC.138/75 and Corr.l, A/AC.138/76-78, A/40.133/5C.I1/L.6~10)

AT_Mro,TﬁNCEL (Turkey) said that he wished to make a few general and
preliminary comments on the following three points: the préparation of the list
of subjects and issues relating to the law of the sea, fhe questlon of fisheries

and that of straits.

w1th reference to the first matter, which, at the present stage, was umdcubtedly
the most important of the tasks entrusted to the Sub-Committee, his delegatlon s
view - ag it had already explained - was that the list should be as full as posscible
but, at the same_tIme, not exhaustive, i.e. delegations should be entitled to include
in it all the items which seemed to them to vequire the attention of the forthcoming -
Conference on the'law_of the sea. It would obviously be desirable for the
Sub-Committee, and then the Committee, to reach an understanding as quickly as
possible, so that the list could be adopted by consensus, since a vote mlght spoil
the chances of holding a conference on the law of the sea at all.

On the problem of fisheries, which had already been discussed on several occasions
at meetings of the Sub—Commlttee at its preceding sessions, a number of important
statements had been made and interesting proposals submitted, particularly by the
delegations of the United States of America, the Union of Soviet Socialist Republics
and Canada. Since all those proposals related to fishing in what it had been agreed
to call the "economic zone" adjacent to the territorial sea of coastal States, and
not to fishing on %the high seas, his deleg~tion felt that certain preliminary obser-
vations” could be made forthwith. It was not yet posgsible to speak of "exclusive.
‘rights in. the economic zone", since no detailed propesals concerning such rights had
been submitted, but it was already possible to talk about the question of "preferen-
tial rights". It was indeed difficult, as the representatlve of Peru had pointed
out (34th meeting of the Sub—aCommlttee)s to consider any item on the list before -
the 1list itself had been finally adopted,; but the problem of a preferential zone
was such an 1mportant one that the Sub-Committee could even now meke arrangements
for considering it later. The United States delegetlon had ‘suggested (40th meeting)
that a working group should -be set up for that purpose. Even if the establishment
of a working group could not be envisaged for the moment, &n attempt chould be made
to define the situation as it now was and %o decide on the machinery for considering
the question in the most appropriate way. FEis delegation had noted with interest
that, in the proposals put forward, particular emphasis had been piaced on the
economic and social aspects of the proposed régimes. The United States delegation,
for instance, had referred to the possible economic repercussions, on tradiiional
fishing fleets, of certain measures by coastal States. The delegations of Sweden
(39th meetlng), Norway (40th meetlng) ané particularly Demmark (39th meetlng)

(which had cited the gpecial case of Greenland and the Farce Islands, where the local
population lived solely by fishing) had also made some interesting statemsnts on



A/AC.138 /50,17 /SR. 41 - 50 -

the subject. Moreover,; the documents which FAO had submitted to the Committee on
fishing in coastal waters, in adjacent waters and on the high seas provided some
information which would be particularly useful for the Sub~Committee's work,
notably concerning the munber of persons engaged in fishing activities, the
situation of the fishing industry, and production for food and for expord.

The conclusions emerging from the FAO documents led him to wonder whether it mlght
not be useful to prépare a study containing detailed information and analyses an
the economic and social aspects of fishing, 80 that the . Sub~-Committee could:take
thote aspecls in¥o account in ome or the other of the régimes to be worked® ou%,
excluaive or preferenﬂale A sinilar study had, in fact, beén prepared by the
SecretaerGeneral on mineral resources (A/AC. L58/73) '

. In the revised draft article on fisheries. pToposed.by the Unlted States
delegation (4/AC.138/8C.II/L.9), there was another point. which deserved attenilon
in comnexion with the préferential rights of coastal States. That was the--
principle that States could cede to other States the portion of the-resources:
vhich they were not themselves able to exploit fully. According to the United
States proposal, priority in the use of such resources should be accorded first fo
tradltlonal fishing States, then to land-locked States borderlng on- the coastal
-Statéy—and, lastly, to States in general without distinction. “His delegatlon = S
prellmlnary view was. that it would not be fair to egtablish an order of priority
among Tishermen from third States. Turkey, for example, like most. countrles represen—
ted in the Committee, was not for the moment fishing in extra-territorial waters, but
its development plans provided for the possibility of distant-water fishing. BSuch
counitries should not be deprived in advance of any possibility of exploiting the
living resources of the sea at some future time, by the establishment of a list which
wotld give priority ~ and a privileged status -~ to traditional distant-water fishing
fleets and then fto neighbouring land-locked States. The affirmation of eguality

of status would, on the conﬁrany, serve the interests of all countries.

Ag for the questlon of straitg, which had also taken up much of the Sub-
Cormitiee's time; some delegations (such as those of Spain and Indonesia, the.
United States of America and the Union of Soviet Socialist Renubllcs) had made, .
during the firs! 1972 session and at the current seseion; some particularly.important
statements. In tuat field, there were <1wo sets of interests: those af .inter-
national navigation, and those of the State or States bordering on a .ebrait.. That
was obviously. a particularly delicate matter, and the work would have to-be conducted
in a spirit of coneciliation’and uvnderstanding to remove 211 obsiacles to- the
adoption ¢f vaiversal common rules. Hitherto, a distinction had been made between
siraite subject o "treaty law"” end those subject to "general law'": "With respect
to treaty 1aw, the 1953 Convention on the Térritorizl Sea and the Contiguous
Zone stated in article 25 that its provisions "shall not affect conventions or other
international agreements in force, as between States Parties to them". 22/

[ N

20/ TUnited Nations, Treaty Series, vol.516 (1964), No.7477, p.222.
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The draft articles proposed by the United 3tates of America gj/ and the Union of
Soviet Socialist Republics (A/AC.lBS/SC.II/L.T) incorporated those provisions of the
1958 Convention, by stating that existing conventions would continue to apply, and
that was indeed in keeping with a universally recognized principle of public inter—
national law, In the case of straits sublcct to general law, greater difficulties
arose. The first step was to draft a definition of those straits vhich might be

within e framework of the general-law régime, TIn that connexion, the two

provosals he had mentioned favoured the.formule "straits used for international.
navigation". But, if that formula were adopted it would still be necessary to
define what exactly was meant by international navigation, what its objectives were,
what commercial or other activities it covered, what the tonnage limits involved
were, etc. The formula would therefore have 1o be clarified and expanded in the
course of the Sub-Committee's future work. Other aspects which would reguire
clarification were those connected with "the geographical situation and geological
structure of straits. Such characteristics differed considerably from one sirait
to another, and it would be difficult to find a definition applicable in all cases.
Perhaps, as his delegation had already proposed at the Committee's first 1972 session,
the studies on geographical and geological characteristice which had been carried
out for the 1958 United Nations Conference on the Law of the Sea could be expanded
and updated.  Such additional studies - the idea of which had not yet been

‘approved — would certainly be required at some stage, in order to facilitate the

Sub-Committeets work.

Several delegations, in their statements on the subject of straits, had expressed
their concern regarding the problems of pollution and navigational safety in straits.
To dispel their concern, the United States delegation in particular had made anh
interesting statement (37th meeting); and the importance of the traffic separation
schemes proposed by IMCO and of the relevant provisions elaborated by ICAO should also
be emphasized. It was obvious that the major - and perfectly legitimate - concexnl
related to the security of coastal States. In a country such as Turkey, vhere the

. width of the straits did not exceed one mile and was sometimes as little as 500 metres,

questions of navigational safety and pollution appeared in all their geriousness.

It was obvious that in that field, too, some very extensive siudies would be required
in order to expand and clarify the definition of straits. In the field of general
law, the judgment of the International Co¢ .rt of Justice in the Corfu Channel case
constituted a useful precedent. The Court had, inter alia, given a clear definition
of "innocent passage" in the case of warships, vhich was based on the following
criteria: ships must not carry out certain manoeuvres; the crew must not be at
action stations; ships must not assemble in large numbers; and they must not

engage in mine-sweeping operations in any part of the straits. In its endeavours

to draft a definition which would satisfy the justifiable demands of -coastal States,
the Sub-Committee could certainly base its future work on the proposals put forward
by the delegations of the United States, the USSR and other countries. The underlying
ideas of those proposals should be elaborated and expanded in the course of future
work on the subject.

The meeting rose at 4.20 p.m.

: 23/ A/ACQlBB/SC.II/L‘4. See Official Records of the General Assembly,
Twenty-aixth Session, Supplement No,21 (A/8421)5 amnex IV, p.241l.
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SUMMARY RECORD OF THE FORTY-SECOND MEETING
held on Tuesday, 8 fugust 1972, at 3.35 p.m.
Chairman: Mr, MARTINEZ MORENO Hl Salvador

CONSIDERATION OF QUESTIONS REFERRED TC THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON THE ORGANIZATION OF WORK" AS READ OUT BY THE CHATRMAN
AT THE 45TH MEETING OF THE COMMITTEE, HELD OF 12 MARCH 1971 (continued) (A/AC.138/66 and
Corr.2, A/AC.138/67-71, A/AC.138/72 and Corr, 1, A/AC.1%8/74 and Corr.1, A £C.138/75 and
Corr.3, A/AC. 138/76-78 A4/AC.138/5C.11/L.6-10) ' :

e M RUTZ MORALES (Spaln) said that his delegation was most interesgted in ‘the
question of straits and shared the understandable concern felt by the representatives
of coastal States about some of the proposals that had been made. -He could not share

‘the satisfaction expressed by the representative of Turkey (41st meeting) with regard to
the alleged safeguards described by the proposals’ sponsors, who were in fact
recommendlng changes in the ordinary law that had been recognlzed and applied for
centuries.

The fact was tha.t the proposals for allow1ng tree passage through straits were
Justified only by the political, military and_strateglc interests of a few States.:

It was amazing that no one had raised the problem of the danger to the security of
coggtal States raised by the passage of submerged submarines, Only surface navigation
had been mentioned, although submerged passage, particularly in the case of nuclear-
powered submarines carrying nuclear warheads, was a very serious danger and was, of
course, cloaked in the strictest secrecy. What route should submarines follow? How
-would IMCO be able to regulate their movements? How would coastal States be able to
ensure that their safety regulations were applled? Those and other questions had

remained unanswered,

Mbreover, -the so~- called safeguards offered by those delegat1ons that recommended
free passage were guite useless, since all they would do was to confirm to a very
limited degree rights already possessed by coastal States under international law.

Far from being a generous concession by the international community, the proposals _
subpiitted would be tantamount to a substantial loss of traditional rights. There was
no need to refer to the Judgment of the International Court of Justice on the Corfu
Channel case, since the legislation adopted by all countries, including the sponsors of
the proposals, provided for the safety of navigation and human life and laid down -that
vessels sailling in territorial waters were not to carry out any naval or naval aviation
exercises and could not without special authorization undertake any exploratory
activities in the marine environment. Not a shadow of doubt had ever been cast on
those principles by anybody. Tt was thus not to be hoped that the coastal States
would accepi“as a generous concession a very llmlted part of the powers they alrea@y

" enjoyed by right.

The proposals in question were still more serious with reference to the over-
flying of straits by military aircraft. The political and strategic motive was even
clearer in that comnexion, because the amendment to the law which was claimed to be
urgent would only benefit military aircraft. On the other hand, it was difficult to
see how aircraft flying at high speeds could observe hypothetical "high-seas corridors"
above straits, which, by definition, were narrow. lMoreover, the sponsors of the -
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proposals had not lost sight of the fact that straits’almost never followed straight
lines and had consequently proposed that aireraft should be entitled to make free use of
air corriders thatv already existed over land. That would be a strange sort of safeguard
for coastal States and such an idea could ¢ ily confirm the anxiety of those who feared a
progressive escalation which would be an infringement of national ‘sovereigniy: the right
to overfly straits without prior auwthorization, then the extension of that right to air
--corridors which already existed over national territory and finally - and why not? - an
"open skies" policy that would favour the strategic interests of the blg waers to the
fullest possible extent.

. The least that could be said was that such a policy would in no way eserve the
interests of the international Lommunlty. His delegation 51ncerely hoped that the
Committee on the Peaceful Uses of the Sea~Bed and the Ocean Floor would not countenance
the pursuit of ends that had so little in common with the United Natlons' goal of
lnternatlonal peace and security. :

.

Mr. NJENGA (KEnya) introduced and e 1alned the draft articles on the concept
of an exclusive economic zone (A/AC 138/SC II/1.10) submitted by his delegation.
Although the draft articles had been the subject of fairly wide consultations .and -~

embodied ideas that had received the support of the Asian-African Legal ‘Consultative
Committee at its recent session, his delegation took full respon51b111ty for the text.
Itd main concern had been to dlspel certain mlsunderstandlngs concerning thé 1dea of the
economic zone and to ensure that the resources of. the sea were divided fairly among the
developing countrles without harmlng the legitimate 1nterests of other countries.

Article T 31mp1y establlshed the principle that all States had the xright to .
determine the limits of their Jurlsdlctlon over the seas adjacent to their coaete
beyond a territorial sea of 12 miles in accordance with criteria which togk 1nto accaunt
their own geographical, geological, biological, ecological, economic¢ and national ’
security factors. It should perhaps be pointed out that the major maritime Powers,
particularly the United States of America, had been the first to assert their Jurlodlctlon
beyond their terrltorlal ﬂaters when that suited their naticnal 1nterests. ’

Article II1 expanded and clarlfled that principle and stressed its importence for
the economic development of coastal States, particularly when the 1living ‘and non—11v1ng
resources of their territorial waters were insufficient and they ‘had to protect
themselves against operators from more developed States with superior technology.

What strictly economic aspect was made even clearer by article 1171, which protected
the rights of third States in all matters ‘not concerned with the exploliailon and
preserviation of the natural resources specified in article IV. Articie V, which set
forth various aspects of: the "economic" Jurlealctlon of the coastal State, also provided
for the granting of concessions to third States by the coastal States. Regional bodies
could play an essential role in the enactment of regulations governing such concessions.

Article VI aimed-aﬂ.pfotecting the interests oflland-locked or‘othereisei
geographically digadvantaged countries. ' '

In the same spirit, article IX stressed the need for agreement between neighbouring
countries.
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Article VII dealt w1th the important question of the limits of the econcmic zone.
With a view to preventing exorbitant claims, 1t proposed that the limit of the economic
zone should be fixed in accordance with criteria relevant to each region, taking into
consideration the resources of the region and the rights and interests of all countries
in the region. In no case was the width of the zone to'exceed 200 miles. -

Article VIII provided for the definition of the economic zone between opposite . and
adjaceént States and for the settlement of disputes.

Article X provided for the peaceful use of the economic zone without undue
interference with the legitimate interests of other States in the region or those of the

international cbmmunity.

Artlcle XI provided that no terrltory under foreign domination or control was.
entitled to establish an economic zone, since such a right would be recognlzed ‘at the

time of achleVlng independence.

His delegatlon hoped that its proposals, whlch had been inspired by the Declaxatlon
of Santo Domingo (4/AC.138/80) and the conclusions of the general report of the
_..African States' Regional Seminar on the Law of the Sea (A/AC.138/79) held atYeoundé-in —
June 1972 would be 1ncorporated in the text of the future international Convention on

the law of the sea.

Mr, CASTANEDA (Mexico) said that his delegation merely wighed to make some’

brief observations following the statement by the representative of Kenya, and that
it reserved the right to refer in detail later to the comments he had made and the very
~ important proposals he had submitted. It should be stressed that the proposals were

extremely close to those set forth in the Declaration of Santo Domingo. The two sets
of provisions in fact contained nearly all the same elements and were presented in a
very gimilar way. Broadly speaking, they were both based on an equation whose two terms
would be the extension of the territorial sea to 12 miles and the establishment of an -
economic zone immediately adjacent to the territorial waters. The nature of the
economic zone envisaged was the same in both cases, i.e. the exercise by the coastal
State of its right of sovereignty would not apply to the zone itself, but to the
resources it contained, It was also indicated in both cases that the size of the zone
‘would depend on a whole series of geographical and geological conditions and on other
- factors, but that it would have a maximum width of 200 miles. It should be stressed
that that was a maximum 1limit and not an ordinary limit common to all countries. In
addition, the establishment of such a zone would in no way affect freedom of navigation
or other customary freedoms, guch ‘as freedom of overflight and freedom to lay submarine’

cables and plpellnes.

The draft articles just introduced by the representative of Kenya also contained
a number of entirely new provisions, such as the particularly interesting one contained
in article VI, or the idea, which was wvich in possibilities, of a particularly active '
form of co-operation between neighbouring coastal States based on similar regional or
local conditions, which was perhaps derived from the particular situation along the
African coasts, but which certainly warranted study. Lastly, the Kenyan proposals
stated that the economic zone would be a zone of peace reserved exclu81ve1y for

peaceful uses.
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All those similarities suggested that there was a good chance of finding a formula
which might serve as a basis for a possible compromise at the future Conference on the
law of the ses. At recent sessions of the Committee, the broad outlines of a solution
had gradually been !iking form, which, if nc’ acceptable to the majority, would at least.
be acceptable to & large number of States, and the progress being made showed that
efforts should be made to strengthen that tendency and that joint positions would then
begin to emerge which might be defended at the Conference planned for ] 1973 ------

Mr. AKYAMAC (Turkey) said that, following the statement by the representative
cof Gpain, he wished to clarify a number of points in order to. dispel any possible. .
misunderstandings. His delegation first'wished to stress that. the statement it had made
at the 4lst meeting had been purely of a preliminary nature. Secondly, it had clearly
indicated that it did mot~think it would be appropriate to make obsdrvalionsg dn the
content of the proposals submitted until the list of subjects and issues had been adopted
and all the relevant proposals were before the. Sub-Committee. Last but not least, what
his delegation had found most welcome in the proposals of the United States of Amerlca
and the USSR was, basically, that they shared the intention to take into consideration
the’ sechlty requirements of the coastal State. . . Fully aware as it was of the ,
difference of' opinion with regard to the régime which should govern navigation through
straits; his delegatlon had considered it advisable to refrain, at the present stage,
fron expressing any opinions on the concepts of innocent passage or freedom of navigation,
advocated by opposing parties. From the general tencr of its statement, it should have .
been clear that, on the question of siraits, as well as on the other two issues touched
vpen, all his delegation had ventured to suggest was that there was a need for a
rcn0171ato:y spirit in the consideration of ‘differences of Oplﬂlon it agreemenfs

catisfactory to all parties were to be reached..

Mr. PANIKKAR (India) said that his delegation had listened with a great deal
of interest to the statement just made by the representative of Kenya and wished to
make scme preliminary observaticns on the points he had raised; . it reserved the right
to refer in detail in the plenary meeting to the substance of hlS proposals.‘ It could
be caid without further ado thait the statement was certainly an important contribution
te the work of Sub-Tommittee II and the Committee. Tdeas very like those put forward
by the representative of Kenya had also emerged from the thorough discussions which had
taken place in the Asian-African Legal Consultative Committee (an intergovernmental body
which met regularly to consider international legal questlons) and from the report, of
the Yaoundé Seminar held in June 1972, which had been distributed as a document of the
Committee.  ~Although it would not, at present, give detailed consideration to the’
content of the proposed articles, hls delegation wighed to stress that the idea of an
econoumic zone -adiacent to the coastal State was one to which it attached great importance.
The way in which such a zone could be delimited and its resources, whether biological or
mineral, could be exploited regquired further study, but, in prineciple, his delegation
strongly‘supporte& the ideas contained in the draft articles presented by Kenya.

The meeting rose at 4.30 p.m.
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SUMMARY RECORD OF THE FORTY-THIRD MERTING
held on Monday, 14 August 1972, at 5.30 p.m.
Choirman:  Mr. MARTINEZ MORENO E1 Salvador

CONSIDERATION OF QUESTICNS REFERRED TG THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON THE ORGANIZATION OF WORK' AS READ OUT BY THE CHATRMAN
AT THE 45TH MEETTNG OF THE COMMITTRE, HELD ON 12 MARCH 1971 (Sontinued) (8/AC.1%8/66 ~
and Corr.2, A/AC.138/67-71, A/AC.138/72 and Corr 1, A/AC.138/74 and Corr.l, A/AC.138/75

and Corr.l, A/AC.138/76-78, A/AC.1%8/5C.1I/L.6-12) “

My, OGISO (Japan) introduced a document entitled "Proposals for a régime for
fisheries on_the high secas’, which the Japanese delegation had submitted (A/AC,IBB/SC,II.
/L.12). The Japanese delegation had already expressed its opposition to any attempt to
solve the figheries problem by recognizing the exclusive economic rights of coastal
States in an area extending far beyond the limits of their territorial sea. At the
first 1972 session, in particular, he had said that it would be inequitable for certain
countries having a long coastline, or bordering upon rich fishing grounds, to have the
exclusive enjoyment of marine living resources. The living resources of the sea were
not evenly digtributed,_and the interests of the underprivileged countries must
therefore be protected, particularly the interests of countries which depended heavily
on figheries for the supply of mutritive substances. The fact that a large mamber of
developing -countries were making great efforts tc expand their fisheries and related
industries should also be taken into account. Moreover, the application of the
concept of an exclugive economic zone would prevent the sound conservation of fishery
regsources, because each coagtal State would apply in an arbitrary manner any measure it

thought fit. , . 5

~ For the foregoing reasons, one of the basic provisions of the Japanese proposals
was designed to establish the right of the nationals of all States to fish on the high
seas, Obviously, that right could net be unrestricted, since it was now clear that the
living resourdes of the high seas were not inexhaustible. States must therefore tzke
the necessary conservation measures, but the formulation of criteria for.the adoption
of such measures was a difficult problem. The 1958 Convention on Fishing and :
Conservation of the Living Resources of the High Scas 24/ had solved the problem only
partially, In actual fact, there was no universal sclution for the problem of
conserving living resources. The cholce of appropriate measures depended on many
factors, such as ecological conditions, the blological characteristics of the stock
concerned, etc., and all those matters were the domain of scientigts and biologists.
Some interesting suggestions in that connexion were contained in the working paper on
the management of the living resources of the sea submitted by Canada (4/AC.138/SC.T1I/L.8°
In his delegation's view, the technical conference planned by FAD for the beginning of
1973 would be the most apprcpriate forum for dealing with such problems, but Japan also
supported the regional approach and thought that the best way to handle conservation
problems was through regional fisheries commissions, in which a flexible approach
suited to -individual cases could be adopted. In general, States should as far as
possible make use of international or regional organizations in taking sppropriate
conservation measuresg; they should strengthen the functions of existing commissions and
co=cperste in establishing new commissions whenever desirable.

24/ United Wations, Treaty Series, vol.559 (1965), Wo. 8164, p.285.
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‘ With regerd to the preferentinl rights of coagtal States, he sald that certain
coastal fisheries, particularly these of develeping countries, could not compete
effectively with large modern fishing fleets, and that situation should be taken into
account in the futv-e treaty on the law of the sea.

He summed up. the Japancse proposals on the question of the fisheries régime on the
high seas as follows. In the first place, the rules concerning the preferential
rights of coastal States should ensure sufficicnt_protection for coastal fisheries,
particularly of the developing countries, in aress adjacent to the 12-mile limit.
Secondly, develcping coastal Statesshould be entitled to an anmual allocation of
fisheries resources corresponding to their hervesting capacity. Thirdly, the general
rules for the protection of coastal States should be flexible enough to take individual
cages inbto account, and should be the subject of negotiation between the coastal and
other States concerned. Fourthly, if negotiativmfailed, the case in dispute should
be referred to a body of cxperts for a binding decision, unless it was settled by some
other meang agreed upcn between the parties. Until the dispute had been settled,
other States should restrain their fishing efforts in accordance with agreed interim
meLsures. Fifthly, international co-operation should be established betweeen the
developing coastal State and other fishing States concerned, in order to protect the
former's interests. Sixthly, no preferential rights of catch should be recognized for
“coawtal States with regard to highly migratory and anadromous stecks of fish.. The
conservation and regulation of such stocks should be the subject of international or
regional consultations or agreements or should be entrusted to existing regional
fishery commigsiong. Seventhly, enforcement jurisdiction under the rules should be
retained by flag States, though ccastal States would have the right to inspect foreign
vessels and to inform the flag State of any violations.

The distinction made by Japan between the preferential rights of developed and
developing coastal States, respsctively, was completely in line with General Assembly
resolution 2750 C (XXV). Nevertheless, the view had been expressed that there was no
need to accord preferential rights to developed countries; he was thinking in
particular of = proposal made by the USSR in poragraph 1 of its draft article on
fishing (A/AC.138/5C.11/L.6).  Japan thought that developed coastal States had
gufficient financiel and technological rescurces to meke their fishing induwstry
competitive, and that the application of &pecial rights should thersfore be reserved
for developing coastal States. However, certain fisheries - usually smell-scale -
in the developed countries did deserve protection as wells in that case, the
preferential right should be acccrded in terms quite different from that recognized for
the developing countries. The Japsnese proposzls relating to the preferential rights
of developing countries weres subject to certain limitaticns, in that the rights were
ensured to the extent that = developing coastel Staie was actually able to fish for a
major proportion of the allowable catch. : T

With regard to highly migratory and anadromous stocks, the United States of lAmerica
had propesed that the regulation of those rescurces should be entrusted to the
appropriate interriational organizatitns, and - Japan shared that point of view. ~Japan
was in fact a member of two international organizetions concerned with the protection
of tuna: the Internationsl Commission for the Conservation of Atlantic Tuna and the
Inter-American Tropical Tuna Commission.  With regard to anadromous stocks; he agreed
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with the view expressed at the 39th meeting of the Sub-Committes by the representative
of Demmark that they should be equitably regulated by special agreesménts or through
appropriate international or regional fishery commissions. The yield of migratory
species should not he reserved for particu “r countries, sinc: the major part of their
. life c¢yclé was spent in mid~ocean far from any coasts. The problem of anadromous
gtocks was one which mainly affected the northern hemisphere, and was already being
dealt with by a number of bodies ~ particularly with respect to salmon. .

¢

His delegation pre&"fb.hé?é an opporfunity to elaborate upon the proposals he had
Just introduced, once a working group on fisheries had been set up.

‘Mr. JEANNEL (France) said that the two main problems to be dealt with - the .
extension of the prerogatives of coastal States, and the conservetion of theé resources
_ of the sea'=- could not be solvcd without reference to the many existing regulations and

institutions.

L

With regard to the extension of the prerogatives of coastal States, the first
step was to determine how the legitimate concerng of the developing countries could be
met on conditions that were acceptable to the .international community as a whole. The-
prerogatives of coastal States could not be extended unless the proper conservation and
sound management of the biologica}—yeseurcesiofmthe.sea were easured. Po-that—end, it—
was necessary to develop a system of rights and obligations for those States which
would be compatible with existing internatiomal practice.  The rights of coastal
. States should not simply be preferential rights; they should help to give the "economic:

zone"‘concept = which seemed to be gaining increasing support - a universally :
acceptable content.

It had been suggested that that could be done by first making a distinction between
species, and the French delegation thought that more detailed studies should be
undertaken at the international level, so that the different local conditions could be
taken into consideration. As it was clearly possible to devise world-wide solutions
that would be valid for a1l coastal States, efforts should rather be directed towards
regional solutions. A11 that could be dor: on a world-wide scale was to draft Some
-general rules emboaylng principles that weie unive rsally applicable.

In the interests of all States, it was essential .- and it was sound economics -
" tc obtain an optlmum yield which would ensure good returns on the catch in relation to
the number of ships used and would at the same time create the best possible conditions
for the reproduction of the species. The coastal States were in the best position %o
appreciate the importance of the conservation measures to be taken in co~operatlon w1th
international fishery organizations, in a broad areas adjacent to thelr territorial
waters. The coastal States, which would be the first to bear the cost of the ‘
~ conservation measures, should in return be allowed to derive a reascnable income from-
fishing, partlcularly by teserving a large proportion of the exploitable resources for
their own ships. One factor to be taken into account in that connexion wag the amount
" of fish which the coastal State's ships could catch., The French delegation belleved
that the highest priority -ghcould be given to human nutvltlon, and ‘that other :
requirements (animal nutrition, fertilizers, industrial uses, etc.) should not be
considered until human consumption requirements had been satisfied.
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Coastal States should also abstein from taking arbltrﬂrv measures for their own
benefit. That could,be avoided if the prerogatives accorded to the coastal State were_'
exercised within an international framework ~ in other words, on the bagis of criteria
that were lnterngﬁlmﬂally valid, and of scicntific studies undertaken by existing =
internationsl fishery orgsnizations. The FAO Fisheries Committee was 2 consultative
body which could play a very useful role in that respect, and assistance could also be
obtained from the international commissions existing in varicus regions. = If the
coastal States wished to extend their fishing prerogatives toareas adjacent to their -
territorial waters, and if those arcas came within the competance of one of the
international commissions, it would be for the coastel State concerned to decide to
what extent it wished to participate in the activities of the commission and on what =
terms it would be prepared to negotiate the amendment of the comnission's rules. If
the State exercised policing and survelllance powers in the joint flshlng zrea, 1t

would do so on behalf of the regional body, and could derive special benefits therefrom.

However, %I a coastal State was situated in an arca not covered by any international
convention, it could itself take protection measures in its cconomlg fishing zone, but
- such measures should be preceded by international comsultations., ~The coastal State
‘ghovld obtain advice and scientific information from the competent intermational experts
and orgamizations, and also from the other coastal States concerned and from States
_which had traditionally or recently been fishing in the area concerned. If an
international convention was later adopted, the coastal State should accede to it and
could derive preferential bencfits from it. Any dispute which arose between the coastal
State and o rumber of other States conorrned or an international flshery commigsion,
shonld be settled by arbitration. If the allowablc catch was small, the coastal State
should give priority to States which had traditionally fished in the area, and to other
coastal States. - States which did not come within either of those calegories could
share in the resources without discrimination if stocks permitted.

The PFrench dclegatlop insisted that the rlgh 5 and obligations of coastal States
should be applied on an international basis. - Thus, the coastal State, by accepting the
minimimm of constraints, could eytend its competencb to the area adjacent to its
territorial sea.

Me, SETTER (Australlﬂ) recelled that during the Committee's second 1971
session (6th mecting of the Sub-Committee), his delegation had proposed that the
Sub-Cormmittee should con81dcr the possibility of permitting’ each coagtal State to
esteblish a fisheries mensgement zone in an adequately wide area off its coast, and of
recognizing preferential rights of exploitation for the coastal State within that zone.
In view of the statements made by other delegations and as a rosult of copsultations
which had taken placc porticularly with members of the New Zeala nd - delegation, the
Australian delegation considercd that it could make a further contribution to the
Sub-Committce's work. = Together with the WNew Zealand delegatlon, it had submitted a
working paper proposing a set of principles for a fishories régime (A/AC 138/80 II/I 11)
The paper did not neccgsarily represent the definitive views of the Australian or the
New Zealand Government, but the two sponsoring delegations belicved thet it could help
in narrowing the gap betwesn the positions of the various groups of eontries.
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According to principle I, the coastal State would have exclusive jurisdiction over
the living resources of the sea within an adequately wide zone of the high seas adjacent
to its territerial sea. As was explained in the introduction to the decument, the :
over-all cbjective of any régime should be to establish conditions that would zllow the
retional utilization of each particular stoék of fish. It was also necessary to bear
in mind ‘the special characteristics of fishery resources, which, while admittedly
capable of regeneration, were extremely susceptible to deplbtlon by over=exp301iatlon,
Thus, the coastal State had a twofold regpongibility: to ensure the ravional :
utilization -of —the resources, irvvolving, in particular, management to maintain the
stocks, and to provide the maximum possible production of food from the available
resources. At some stage, it would, of course, be necessary to agres upon a specific
limit to the fishery zone in which the coastal State had jurisdiction, but the working
paper did not contain any proposal in that respect. It merely indicated that the
responsibility and control exercised by the coastal State should cover the free~

SWinming spé01es that inhabited nutrient-rich areas adgacont to the coast.

Principle IV state& that pursuant to its exclugive Jurisdiction, it would be for
the coastal State to determine the allowable catch of any particular species, and to
allocate to itself that portion of the catch, up to 100 per cent, that it could harvest.
But exclusive jurisdiction would not be inconsistent with the existence of‘consultative
procedures for settling certain legal issues with other inferested States. Principle V
stated that, where the coastal State was unsble to take 100 per cent of the allowable
catch of a spe01959 it should allow the enbry of Fforeign fishing vessels, with a view
to maintaining“the maximum possible food supply. FPrinciple VII provided that, when
the coagtal State intended to zllocate to itself the whole of the allowable catch of a
gpecies, it should enter into consultation with any other State which reguested such
consultations and was able tc demonstrate that its vessels had "ecarried on fishing in
the fighery resources zone on a substantial scale for s period of not less than [ten]
yaars'. Under principle VIII, the coastal State, as an exercise of its exclusive
Jurisdiction; would have powers of boarding, arrest and detention of fishing vessels.
The working paper also dealt with the question of wide-ranging species which were
exploited within the limits of the zone, since it seemed evident that international
arrangements would be necessary to ensure the proper management of those resources.

The sponsors of the working paper had taken account of the views of various
delegations concerning the management of anadromous species (principle XT). It was
also provided (principle XTIL) that any State might question the manncr in which a
coastal State was exercising its responsibility in respect of wtilizing the living
resources of the zone. Principls XIV dealt with the role of international bhodies and
referred, in that commexion, to the Canadian working paper. Finally, it was the
respon51b111ty of the coastal State to ensure that its fishing operations in the fishery
zone were conducted in such a way as not to inferfere with other legitimate uses of the
waters of the zone. In that connexion, a dispute settlement procedure was suggested.

The sponsors of the set of principles had considered the possibility of including
in it a reference to encouraging the establishment of joint venture projects, under
which the developed countries might assist the develeping countries to expand their
fishing operations. They thought, however, that such arrangements, which might be
extremely useful in certain cases, were rather a matter for the countrles concerned and
should not be included in an international régime
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He drew the Sub-Committee's attention to the large number of documents and reports
on the living resources of the sea which had been assembled for consideration by the
Sub-Committee. That information should be examined and discussed in more detail than
was possible within the Sub-Committee itself. For that reason, the Australian delegation
supported the proposal to set up a working group on fisheries at the carliest posslblc
gtage, to enablb the Sub-Ccmmittee to meke progress in its work.

Mr. SMALL {New Zealand) said that his.country wes an island State 1solated :
in a vast oceanic environment and over 1,000 miles distant from its nearest neighbour.
In view of the length of its ccastline ﬂnd the width of the continental margin, the.
fishing industry was of considerable importance for New Zealand. According to recent
‘gtudies carried out by FAO, it secmed that demersal stocks were already heav11y
exploited. Hlthertoy New Zealand's fishing activities had generally been conducted
near the coasts and had been limited to the saleé of fresh fish, but in recent years the
economic situation had made it nccessary to devote increasing attentlon to the export
of frozen fish and lobsters. In order to diversify its cconony, New Zealand had to be
sble to export figh to other countries. The 1971 catch was already 50 per cent nigher
than that of 1961. Fish exports to other countries had douvbled in five years. 5o far,
the pelagic species which were found at a considerable dlqtancb from the coasts had only
been 1ightly worked, but New Zealond was intere sted 1n them.

Another point to be taken into consideration was that fishery resources around
New Zealand's coasts were receiving increasing attention from distant-water fishing
State New Zealand offered a classical case of a developing fishing industry which
was of inerecasing value to the local economy, but was confronting difficulties due to the
gctivities of the fishing fleets of distant countries. -

Accordlngly, New Zealand wanted to cnsure that the fighe ry resources of its
surrounding weters were not over-expleoited. Thoge resources needed careful nanagement
and New Zealand, as the coastal State in thé centre of a large productive area, had a -

special responsibility for management.

Wew Zealand also-tock the view that the exploitation of the area should be
controlled in such a way that the local fishing industry was able to expand. The
fishing irdustry of a coastal State should have 2 prefcerential position related to its
capacity for expansion. It was with those considerations in mind that the New .Zealand
delegetion, in its statement at the 62nd plenary mesting of ‘the Committee on 26 July 1971
had urged 2 readjusiment in the ex1s+1ng law on flshﬂrles,

In order %o conv\y 1ts ideas in more specific forn, the New Zealand delegation,
together with the Australisn delegabtion, had submittcd working paper A/AC 138/SC II/I 11,
which might serve ag & basis for negotiations. The working paper took a specifically
zonal approach. It was possible that a system of control founded on the ascertained
characteristics of particular specics was feasible in other parts of the world, but in
the. seas around New Zealand the demersal species were mixed, and the zonal approach
seemed to be preferable. Moreover, practical experience in the administration of a
fisheries 1limit ~ at present 12 miles - suggested that the cstablishment of a clearly
defined zone had mahy practical advantages. . The working paper did not specify the
width of the zone; that was a question which would have to be further considered by
the Committee, but New Zealand thought that 1t might extend tc 200 miles from the coast.

The fisheries zone proposbd in the worklng paper might form part of a more general
economic zone covering not only fisheries resources but also non-living resources. Many
of the statements made in the Committee suggested that that idea was gaining increasing

support.
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Mr. STEVENSON (United States of America), replying tc the comments by the
representatives of the United Republic of Tanzania (4Cth meeting) and Spain (42nd
meeting) on the question of the right of frre transit through straits, said that -the
proposals submitted to Sub-Committze IT Ly vhe United States delegation (57th meeting) _
represented an effort in good faith to alleviate the legitimate concern of coastal
States regarding navigetional safety.

The United States recognized a three-mile 1imit for the territorial sea. At
present, United States flag ships and aircreft exercised high seas freedoms in straits
more than six miles wide. Conscquently, an extension of the territorial sea to
12 miles would change *the status of certain areas; including parts of certain
infernational straits. The United Stutes was prepared to accept such a result if ths

——future treaty on the law of the sea preserved, with respect to international straits, .
free transit for all ships and aircraft.

The right of free transit proposed by the United States was a limited right, i.e.

& ship or aircraft exercising that right could only enter a strait, pass through or

over it on the most direct course and leave it at the other end. - In pariicular, it
was not entitled o engage in activities prejudicial to the security of a coastal State.

" 'In the United States' view, that right of free transit wes =n inscparsble adjunct to the
freedom of navigation and that of overflight on the high seas themselves. In addition,
the régime of inmocent passage provided for in the 1958 Convention on the Territorial
Sea znd the Contiguous Zone 25/ was inadequate when applied to intermational straits,
becavse it was a standard which could bhe abused if a coastal State interpreted it
subjectively. Some delegations had in fact said that certain types of passagés - for

example, by muclear~povered ships and super-tankers ~ should be considercd as non-
imnocent per se. .

The representative of the United Republic of Tanzania had said that a strait was an
integral part of the territorial waters of the coastal Statc and that any special '
arrangement should apply to the entire arca. The United States delegation could not
agree that special arrangements made for straits used for international navigation must
necegsarily be made fer the entire area of the territorial ses as well. The United
States proposal related to straits in which many  States, 1n addition to the coagtal
State, had an intersst. There was, for example, a direct relationship between the
degree to which merchant shipping could pass freely over the oceans and through
international straits, and the price of goods paid by consumers in different countries.
The composite of interests was, in fact, that of the intermationsal community ss a whole.

Some criticisms had been directed against the United States proposals with respect
to the mandatory application of the IMCO traffic separation schemes. It had been said
that maximum standards could be achieved only by the ccoastal State. Thers was, however,
ne reason to believe that IMCO was incapable of developing satisfactory stanhdards. The
separation schemes could, of course, be improved in the light of experience gained and
tile recommendations of interested Covernments, but they did constitute sound and
reagonable safety measures. If observance of fthe schereswere made mendatory, much
would be done to ensure navigational sefety in areas of congested traffic, including
straits, = The work of IMCO was accomplished by many government representatives who were
experts in matters of navigational salfety. Morcover, the establishment of navigational
standards by an internatiocnal organization such as IMCO was likely tc balance the
interests of the entire international community much better than coastzl State regulation.

25/ Ipid., vol. 516 (1964), No. 7477, sect.ITI, p.Z2ld.
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With regard to the United States Govermment's propesals concerning liability in
the case of accidents caused by the failure of ships or aircraft to observe
international safety standards, he agreed with the representative of the United Republic
of Tanzania that provention was much better than compensation 1% was, however, difficult
to eliminate accidents at sea altcgether:

In +the proposal it had made at the 37th meeting, the United States delegation had
advocated that tiue observance of the IMCO traffic separation schemes in straits and
other congested areas should be mandatory for all surface ships. The reprnsentatlve
of Spain had pointed out that that proposal did not apply to submerged submarines.
Therc were a number of reasouns why existing traffic separation schemes did not apply to
submerged submarines. First, IMCO had not seen £it to develop such schemes for :
submarines, because stbmarine traffic accounted for such a small proportion of
maritime activity. Secondly, a submarine was less dangerous to navigatien-when it was
submerged than when. it was. on the surface, since on the surface it was difficult- to see
even in good visibility. TFinally, = submarine on the surfacce was less manoeuvrable
than when 1t was submerged. Obvicusly, should future developments indicate a concern
for safety due to increased subnerged traffic, the United States would want to give
consideration to any special safety procedures applicable o such -traffic and based,
for example, on depth crlterlr

In view of scme remnrks which had been made in the Sub-Cormitteec, it might be
appropriate to describe briefly some of the built-in safety characterigstics of the
raclear-powered ships, including submarines, in operation in the United States Navy.
The reactors used in nmuclear-powcred. ships were degigned to minimize potential hazards
ts the environment cven under the worst conditions, including the actual sinking of the
ship. It was physically impossible for the corc of the resctor to explode. The -
materials in the reactor fuel elements were highly resistant to _eorres ion, even in
sea~water, and, if a reactor s=ank in sca-water, the fuel would Temain intact for -an
jirdefinite period. The reactor was fitted with protective devices which prevented any
release of radioactive materials. To give an idea of the effectivencss of the
safeguards, he would merely mention that the United States Navy's muclear propulsion
rrogramne had accumlated the eguivalent of over 950 years of -perational experlence,
covering over 20 miilion miles without = single reactor sccident.

The representatives of the United Republic of Tanzania and Spain had also apoken of
the United Statez! rromnssl concerning a free transit right for aircraft over ' :
international straits. They had rightly pointed out that existing multilateral
aviation agreemcnts did not provide transit rights for Stote - including military -
aizcralt. In addition, airecraft ~. civil or militery — did not even now under
international law have a xight of innocont passage over the territorial sea. Because
of the United States position on the breadth of the territorial sea, United States
aircraft at present exercised a high seas freedom of overflight in straits widex than
gix miles. The purpose of the United St ates frec transit proposel regarding aircraft
was to preserve the existing right of transiti over straits 24 miles wide or less.
Aczording to the proposal submitted at the 37th neeting by the United States delegation,
the obzervance of ICAD procedures durlng transit over straits would be the usual
practice. The Convention on International Civil Aviation did no% of course apply to
militery.aircraft, but the United States had alwoys operated its State aircraft in the
spirit of that Convention and it anticipated that the overwhelming majority of flights
by its Stale alrcrafi would continue to comply -fully with ICAO procedures. -~ Hewever,
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there might be cccegional instances when State airceraft. would be unable 1o comply fully
with TCAQ procedures. The State alreraft of many countries were at present flying over
international straits with high seas arcas in them without difficulty, and there was no
reason to believe that the United States free transit proposal would result in-an _
increase in alr traffic over international straits and a corresponding increase in the
possibility of mishap. United States State aircraft had an exfremely good safety
record; and his Govermment wanted that record to remain unblemished. Also, under the
United States proposal, State mircraft exercising the right of free transit would be.
strictly liable for accidents czused by deviations from TCAG stendards and procedures.

- It was true that the United States Government was seeking the right of free
trangit partly for reasons of national Security. That was quite understandabloe,. since
the security of the Unitod‘State‘ and its allies depended to a very large extent on
freedom of navigation on and overflight of the high seas. . More oxtensive %erritorial
seas, without thb right of free transit 1n straits, would thrn%ton that security.

Mr. GREKOV (Byelorussian Soviet Socialist Republic) said it wag important to
‘find a sclution to the problem of fisheries, both from the standpoint of a more
efficient use of the living resources of the sea by the international community for
rutritional purposes and from the standpoint of the protection of the interests of the
various countries.  Some countries maintained that the living resources of the high
- seas belonged- to everyone, others that they belonged primarily to the coastal States.
He wished to remind the Sub-Cormittce of the situation of the land-locked countrics,
- particularly the least developed land-locked countries, which because of their _
geographical situation were faccd with many difficulties and naturally hoped thet an
equitable solutlon would be found. )

“Thet problem, which had existed for more then,half o century, had genora 111y been
"solved in the interests of the imperialist Powers and to the disadvanta ge of the less
developed, dependent countrics. The socinlist countries, for thelr part, had always
helped the young land-locked States in & disinterested manner, in accordence w1th the
principle of equality of rlghts and mutuql edvantage.

Most land—locked countries were fa01ng great difficulties because of their
geographical isgolation ond, in scome cases, because of the consegquences of the colonisl
régime, and the guestion arcse as to whether provisions faveuring those States should be
introduced into international low. During the Sub-Committee's discussions, it had -
been proposed that the non-rescrved part of the catch night be allocated to the vessels
of other countries, particularly the lend-locked countries. His country supported that
proposal and hoped that it would be given favourable congideration by all countries,
particularly by thosc which had comnon borders with the land-locked countrics.

He wished to emphasize, however, that it was one thing to accord = specific right
to the land-locked countriecs, hoth developed and dpveloplng, and guite another thing to
make that right offective. He understood the misgivings of countries which demanded
not only the freedonm to fish in the high scas, but also a guarantec that that frecdom
would be accompanied by othcr measures rolating e transport and the usc of port.
facilities,

In view of the high cost of the transit of goods through the tcrritory of
neighbouring countries, the land-locked countries were perfectly justified in demanding
neasures to solve related guestions of general pelicy, formelities and materiel
resources.
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Some of the problems of the land-locked countries hed already becn dealt with in
various international instruments.’ The 1921 Barcelona Convention and Statute on
Freedom of Transit 26/ iaid down the principles of freedom of transit and non-
diserimination, and the 1958 Convention on the High Ssas defined the principle of free
access to the sea on a reciproczl bagis, and provided for the settlement by mutual
agreenent of all gquestions relating to freedom of transit and equality with regard to
the use ,of ports. Lasily, the United Nationg Conference on Transit Trade of
Land-locked Countries had led to the adoption in 1965 of the Convention on Transit
Trade of land-locked States 21/'which dealt with freedom .of transit and non-diserimi---
nation. However, a large number of problems remained $6 be solved, such as those
relating to frec movement from and to the sca,” freedon of transit, transport and
commexions, equality of treatment in ports, ete.

The Byelorussian SSR could not support the proposal for the establishment of
fishing zones reserved for coastal States, since it ran counter to existing
internaticnal law relating to the freedom of fishing in the high seas, and it also
represented a threat to the economies of otuer countrics, particularly the land-locked
countries. His delegation comsidered that, if the width of the territorial sea was
fixed at 12 miles, that would provide o solid basis for the full application of the
fundamental principles of international maritime law, and particularly the principles
of freedom of navigation and freedom of fishing in the high seas. His delegation, of
course, understood the legitimatc concerns expressed by certain maritime developing
countries which could not at the present time, in view of their economic difficulties
and the inadequate sizme of their fishing fleets, take advantage of the cguality of all
States on the high seas as recognized by international law.

It was important, however, tc consider what attitude should be taken with regard
to other countries, particularly the land-locked countries. It was necessary to
eateblish the principle that the resources of the sea could be exploiied by all
countries, developed or deviloping, maritime or land-lecked, since in the ncar future,
as a result of scientific and technological progress, all developing countries would
undoubtedly have large enough fishing fleets to cnable them to take full advantage of
their right to exploit the living resources of the sea. It was egsential %o take into
account the imterests of all countries, in view of the universal character of the future
organization of the peaceful exploitation of the resources of the sea-bed. -

The Soviet Unlon's draft article on fishing provided that a developing coastal
State could armualiy reserve for itself, in the arcas of the high sca directly adjacent
to ite territorial sea, such part of the allowablc catch of fish as could be taken by
vessels navigating under that State's flag; with the growth of its fishihg fleet, the
part it reserved to itself could be increased (sce A/AC.lBB/SC.II/L.6, para.l). It
was clcar that that provision, which was in the interests of the developing counirics,
maintained the principle of freedom of fishing in the high seas. Such a solution in
no way hindered the effective exercise of the freedeom of fishing in the high seas by all
nations, large or small, developed or developing, maritime or land-locked. Un the other
hand, the Byelorussian 3SR could not subscribe to the proposals for the creation of
so—-called economic zones, or for the attribution of difforent preferential rights to

gé/ League of Nations, Treaty Series, vol.VIT, 1921~1922, No.171, p.11.
27/ United Fations, Treaty Series, vol.597 (1967), No.864l, p.42.
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coastal States. ~ The crestion of such zones would do more than protéct the rights of
developing cozstal States; it would also favour certain coastal States to the
disadvantage of geographically isclated countries, and of maritime countries which did

not have sufficient living resources in thiir coastal waters. In gddition, the
Byeloruseian S5R could not accept the position of certain developed coastal States
which, on the basis of their interests alone, werc txying to solve the problem of
fisheries by unilateral messures, withcout taking account of the interests of the
disadveniaged countries or of the international community as a whole. It hoped that
the problem of the usc of the living—resources of the sea would be golved in the
intercsts of =ll.

Mr. CARROZ (Food and Agriculture Organization of the United Wations) said that
in reply to requests made at the Committec's first. 1972 segeion, a new sorieg of FAOD
fishery country profiles had just becn distributed. The new series dealt with many of
“the countries that had not beon ineluded in the first series made available during the
preceding "session.” It was expected that proflles for the few remaining countrles
would bg ‘prepared in tlmb for the Committee's next session.

Two other documents were also being distributed: fthe first was a circular
concerning sedentary, migratory and intermingling sp001es §§/‘ Three species, North Sga
plslce, Forth Sea herring and Mexican Gulf shrimps, had been selected as examples for
“case studies on the distribution and migration of fish species. If the type of
information given in the paper was considered useful, additional case studies on
North PalelC galmon, North Atlantic cod, West African sardinellas, tunas, whales and

perhaps 2 mumber of other specics could be prov1ded.

The sccond document was a circulax dcaling with the conserxvation of fishery
resources. 29/ At the first 1972 session, FAO had been reguested to supplement the
paper it had submitted on conservation problems with special reference to new technology
EQ/ by & more detailed document that would specifically indicate, first, sea arcas
where resources werce over-exploited and speciecs affected by over-cxploitation; secondly,
fishing methods likely to have adverse offccts on the conservation of fighery resources;
and thirdly, biological and cconomic advantzges that would be derived from a
strengthencd regulation of fishing on the high seas. The circular FID/C/147 would
deal only with the second of those questions. '

Every cffort would be made to submit to the Committec at its next session the
technical documents that FAO had been asked to prepare. He had noted the observations
made by the represeatative of Beuador at the 25th meeting of Sub-Committee III and of
the suggestions made by the represcentative of Turkey at the 41lst meeting of .
Sub-Committece IT. ' '

8/ Subscquently circulated unde > . the symbol FID/C/148.
29/ Subsequently cireulated undur.the‘symbol FID/C/147.
30/ Transmitted to the Committee under the symbol £/AC.138/65.
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The CHAT RVAN thanked the FAG representative for the very useful documents
schmitted by FAOC and e expressed the view that the other case studies in course of
preparation woa]d be equally ugeful to the Sub-Committee.

Mr, WAEIOBA (United Republic of Tanaanla) thanked the representatlve of the
United States for explaining the position of the .United States delegation. However,
the Tanzanian deélegation still had misgivings on a -number of points. The United States
representative had spoken at length on traffic separation schemes, referring to the
rules established by IMCO. In so-doing, however, he did not appear to have answered
the point made at the 40th meeting by the United Republic of Tanzania, which
considered that the application of those rules should not be restricted to straits -and
that they should, also where necessary, be applied in the territorial waters of certain

States that did not have any straits.

Mbreover, the United Repiblic of Tanzania did not belleve that IMEO an’
organization that was not universal in uharacter, wags competent to estab11Sh mandatory
rules for all States parties to a treaty on the law of the sea.  Nor would the
Conference on the law of the sea be competent to amend the rules established by IMCO on
traffic separation gchemes, which were not mandatory. He hoped therefore that the
Unlted States delegatlon would prov1de further clarifications.

Hid delegation ‘also thanked the United States delegation for the information—it—
had given on the transit of military aircraft. It had certain misgivings, however,
concerning the observation that in some cases such aircraft might not be able to
comply fully with ICAQ procedures. If exceptions were to be permitted, they should be.

mentioped in the future Convention.

Lastly, the United States representative had reiterated that up to the present the
United States had recognized only a three-mile limit.  Any straits wider than six .
miles were, therefore, regarded by the United States ag international straits. But no
agreement was possible on the basis of purely individual criteria, since some States
recognized a distance of three miles, others a distance of 12 miles and others a -
distance of 200 miles, and it was essential to establish truly internmational criteria.
On that question, too, further clarifications by the United States delegation would be

welcome.

. Mr. YTURRIAGA BARBERAN (Spain) said that the ﬁxplanatlons given by the
United States representative had merely served toc heighten his misgivings, since they
seemed to confirm that the attempts being made to change the existing intermational
rules on innccent pasgage were prompted. exclu51ve1y by military and strategic
congiderations that had nothing to do with the subject of the discussiocns. Spairn
reserved the right 4o reply at a later stage to the arguments advanced by the
United States. TIn his delegation's view, the opinions of the great Powers on thelr -
vital interests did not necessarily coincide with international interests. '

The.meeting rose at 5.55 p.m.
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SUMMARY RECORD OF THE FORTY~FOURTH MEETING
held on Wednesdasy, 16 August 1972, at il;BO Gelle

Chairyman: Mr. MART1Nws MORENO Bl Salvador

CONSIDERATION OF QUESTIONS REFERRED TO THE sm;comszﬂE BY THE COMMITTEE UNDER THE

CHA.T_BBM AT THE 45TH MEETING OF THE COMMITTEE, REID OF 12 MARCEH . 1971 (con‘tlnued)

(ﬁ/AC 13&766 and Corr.2, zyAC .138/67-71, A/AC.138/72 and Corr.l, A/AC.138/74 and Corr.l,
A/AC.138/75 and Corr.l, A/AC.138/76-78, A/AC.138/5C. 11/1.6-12, A/AC 138/sC.11/L.14)

List of subjects and issues relating to_the law of the sea, to. be submltted to the
Conference on the law of-the sea (continued)*/- T ¢

Mr. YANGO (Philippines) introduced an informal document containing a revised
draft list of subjects and issues relating to the law of the sea, to be submitted to
the Conference on the law of the sea, préepared by 56 delegationms. Since the time when
his delegation had introduced the original list (4/AC.138/66 and Corr.2) in. :
Sub-Committee II at the first 1972 session (29th meeting), great efforts had been made
to narrow down aremy of disagreement. As a result of the spirit ‘of compromise shown
on all sides, it had been possible to produce a common list,. despite a considerable
number of difficult problems that had arisen during the negotiations. After drawing
attention to some minor changes, he read out the list and pointed out that item 25
would be omitted, Also, item 6 big (Coastal States' preferential rights or other
non-exclusive Jurigdiction over resocurces heyond the terrirorial sea) would be
renumbered as‘item T, with the-consequential renumbering of items 7 to 24.

_ L

Mr. AKYAMAC (Turkey) referring to item 7,(High‘seas), said that in view of
the 1971 Convention on Psychotropic Substances, which prohibited illicit traffic in
psychotropic substances, tke wora "marcotic" should be deleted from item 7. 5, unless

the words "and ‘psychotropic substances" were added

In reply to a question by the CHAIRMAN, My, GAUCI (Malta) gaid that his
delegation, which had originally proposed, in its amendment to the original 56-Power
list, the inclusion of item 7.5 (see A/AC.138/67, item 7.6), agreed to the deletlon of
the word "narcotic" proposed by the represantatlve of Turkey-

The Turkish amendment‘was adopted.

. Mr, STEVENSON (Unlted States of .Amer:l.ca) said that his Government had
accepted the formulation of item 4 (Stralts used for international nav1gatlon) on tha
understanding that the formulation of the list was a procedural and not a substantive
matter. Moreover, his Government could accept the revised formulailon of item 4,
because it in no way derogated from its position on free transit through and over
straits used for international navigation and it provided an opportunity for & full
presentation of its position. In that connexion, he reiterated his Government's position
in favour of agreement on a 12-mile territorial sea coupled with free transit in

#/ Resumed from the 34th meeting.

31/ B/CONF.58/6.
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international straits, and said that the objectives of his Government's propcsalé on
those points must be taken into account if a final settlement was to be reached on the
law of the sea. The right of free transit waes defined precisely in the draft articles
his delegation had s;bmltted and his delegation had made proposals to meet the
legitimate concern of coastal States, and particularly States bordering straits,
regardlng the safety of nav1gatlon through and over straits.

-y, BACKES. (Austrla), speaking on behalf. of- the. group of nine countries that
had submltted.amendments to the list (A4/AC.138/72 and Corr.l), said that the group
had accepted the wording of items 6 and 6 bis, subject to its right tc discuss the
special rights, interests and obligations of land-locked countrles with reference Jo
those items.

“The CHAIRMKN informed, the Sub—Commlttee that he had Teéeived a lettsd from
the Chairman of the Committee urging the group of nine cointries and the delegatich’ of
Malta to follow the example of the group of seven, which had accepted the list without
entering any reservations. The letter stressed the fact that the list wad only a-
framework for the discussion and drafting of necessary articles and mentioned that the
group of seven had made it clear they relled on the explanatory note at the head of the

list. L

M. OLMEDO—VIRRBIRA (Bolivia), speaking on behalf of his own delegatlon and
w1thout prejudice to the views of other mefibers of the group of nipe countries, said
that the group of seven had found it easier %o waive their right t6 enter reservations,.
because they were not defending the ecrnomic development and improved standards of
living of their peoples and because they would be able to ensure that their interests
were properly discussed and fully taken into account at the Conference on.the. law of
the sea. If the exclusive ecoriomic zone were to extend in the‘seas around Asia, Africa
and Tatin America to a -distance of 200 nautical miles, countries such as his own, which
vere both land~locked: and among. the developing countries, would suffeér a double
disadvantage. He pointed out that, even if an endeavour was made to accommodate the
interests of the maritime Powers by imparting a permissive and not an obligatory
character to the delimitation of the exclusive economic zone, that concept did not
protect the rights of the land-locked developing "ountrles, since it was Just in those
areas 4o which they belonged - Asia, Africa’and Latin America - that the coastal States
were isolating them more and more from the sea and cutting them off from the enjoyment
of the resolrces, to which they were entitled, defined as the common heritage of mankind.

He was not opposed to the claim that the 56 Powers proposed to advance, provided
that the concept of the exclusive economic zone was regishal in outlook and scope. He
urged the coastal States to set an example of progress towards. an international
solidarity based on justice; %o that end, the progress made should produce such
repercussions as would extend the benefits derived to thosée countries which were the
poorest and most dlsadvantaged on account of their geographlcal aituation.

Therefore, 50 long as items 6 and 6 bis of the llst of subjects and issyes were
not drafted in that spirit, he would express every reservati-n with regard to then.

M, GAUCI (Malta) said that he was not in a pos;tlon %o withdraw his
delegation's reservations., He reminded the Sub-Committee that Malta's basic philosophy
had always been that States should exercise responsibility for the international
community and that they would bepefit individually in doing so. EHe had already
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endeavoured to modify his delegation's formulation to suit the wishes of other
delegations, but he believed that that formulation was essential, if the Conference on
the law of the sea was to take a short-term as well as a long-term ¥iew. In conclusion,
he made an appeal for the inclusion of the :mendments propcsed by ‘his delegation in'the
list. of topics to be discussed at what would be a very important conference which
required a universalist approach,

_____ ng_gggggugg noted that the group .of nine countries and Malta were unable fo-
withdraw thelr reservatlons.

Sir Roger JACKLING (United Kingdom) said that his delegation had accepted the
inclusion of items 4, 6, 6 big, 7 and 12 32/ subject to the qualifications contained in
- the explanatery note at the head of the list. He had not been expecting 6 big %o be
—renumpered as item 7 and considered that if ghould be discussed in congunctlon with
item ‘6.  He noted that the reservations entered by some delegations. dl& nob detract
from.the understandlng that he had referred to.

- Mr., KHLESTOV (Unlon of Sov1et Sceizlist Republlcs) -said that hls delegationts
approach to the preparation of the list was that it should consist of the various

unresolved questlons relatlng to the law of the se sea that needed to be examined as a = __
Nevertheless, it had not

~obaected to a broad list, having regard to the wishes of the developing countries, which
had expressed interest ir discussing all aspects of the law of the sea in the development
of which thelr nations had not participated. : :

He stressed that his delegation had accepted the list subject to the quallflcatlons
contalned in the explanatory note and that its adoption by the Commititee would be -
without prejudice to the existing principles and norms of intérnational maritime law,
as expressed 'in international practice and in'conventions, including.the 1958 Geneva
Conventions. The fact that his delegation had not entered reservations must not be
1uterpreted as meaning that it had changed its position with regard to the substance
of some of the. questions included ir the list, such ‘as the. question of plurality of
régimes or exclusive or other types of econumic zones. _

His delegation did not consider that because an item was included in the list it
shoyld negéssarily become the subject of a draft article, or that it should necessarily
be put forward for consideration by the Conference on the law of the sea. In its work
on the substance of the draft articles, the Committee might well find it advisable to
delete or clarify certain items on the list. He agreed that items 6 and 6 bis should
be considered together.

Mr. GREKOV (Byelorussian Soviet Socialist Republic) said that his .delegation
agsoclated ifself with those delegations which had stated that their basic premise wag
that adoption of the list of subjects and issues would not in any way prejudice the
position of any State or commit any State in respect of any particular item on the
list. He w1shed also to empha51ze that the adoption of the list dld not 1n any way

32/ In the revised list of subjects and issues subsequently circulated under the
symool A/AC.138/66/Rev.1, these items are mumbered 4, 6, T, B8 and 13 respectively.
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prejudge the need for a dyvaft article on each of the items included. In his delegatlon's
view, the adoption of the list and the further discussion of the subaects and issues in
the Committee should not lead to any change in the basic principles of the law of the

sea slready established by a number of interuationsl conventicns.

My. OGISC {(Jepan) said it was his delegation's understanding that the adoption
of the list did not in any way prejudice the position of any State with respect to the
substance of any of the items. Nor did it prevent any State from putting forward any
guestion it wished to be discussed by the Conference. There had been no mention of

. renumbering item 6 big during the negotiations and, in view of the close relationship
‘between item 6 and item 6 big, hig delegation con51dered that they should be digcussed
together and would urge that the numberlng should not be altered at the present stage.

M, HARRY {Australia) said that his delegation did not propose'to enter any
reservations, since the explanatory note preceding the list constituted a sufficient
general reservation to protect the position of any delegation. Recommendation of the
ligt would not prejudice the position of any delegation regarding the inclusion or
nen~inclusion of any item in the eventual agenda for the forthcoming.Conference on the
law of the sea. It was his hope that the Sub-Committee's further work on the list
— would solve some of the substantive problems and make it possible to have a somewlmt ——
"more streamlired list for the actual agenda. Fe would be glad to have confirmation that

—:~the foot-note to item 1.5 would be retained in the final document.

Lastly, he wished to suggest that the Sub-Committee should give some thought to _
the question of its future work. His delegation was intending torclrculate a document

outlining a possible approach.
A

The CHATRMAN confirmed that the foot—note to 1tem 1.5 would be retalned in the
final document.

Mr. de la GUARDIA (Argentine), referring to item 9 of the list of subjects
and issues, pointed out that the Spanish text of the original list (A/AC.138/66) .
referred to "interesss y necesidades" wherees the English text referred to "rights and
interests". While he did not object to the wording of the English text, he wished to
bring that differeénce to the notice of the Secretariat. Lastly, he wished fto state that
it was his delegation's clear understanding during the regotiations that item 6 bis was
to be renumbered as item 7 and the remaining items renumbered accordingly.

. ' Mr. JEARNEL (France) said that, in his view, the explanatory note at the head
of the list of subjects and issues made it perfectly clear that the adoption of the
1ist did not prejudice the position of any delsgation in any way whatsoever. He found
it difficult, therefore, to understand why there should be any talk of reservations at
the present stage. In view of the statements made by other delegations, however, he
felt obliged to state that his delegation's acceptance of the list did not mean that it
approved of all the items included in it. Lastly, in his view, the Sub~-Committee should
not take -a decision on such an important guestion until the text of the list of subjecte
and issues was available in all the working langusges.
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My, BEESIEY (Canada) gaid that his delegation had no difficully in accepting
the list on .the basis of the explanatory note, which reflected the approach adopted
from the outset. The adoption of the list would not prejudice the submission of any
proposal or the position of any delegation on the substance of any item. While he would
have preferred a solution without reservations, he stronaly supported the right of
delegatlons to express them. Many of the delegations in question had withdrawn
amendments precisely on that understanding. Lastly, he wished to support the suggestion
made by the Australian representative that the Committee should give some thought to the
question of its future work. Hig delegation intended to co-operate with the Australian
delegation and to ~Co-sponsor the document referred fo by the Australian representative.

Mpr. ZEGERS (Chlle) sald that his delegatlon had already suggested as a -
compromise solution that the Sub~Committee should separate the items on the exclusive
economic zone beyond the territorial sea and those on the preferential rights of coastal
States, and for that reason would prefer item 6 big to be renumbered as item 7. The
second paragraph of the explanatory note elready indicated that the list did not
establigh any order of priority, and if it were also made- clear that the consideraticen
of any one item iA no way prejudiced the comsideration of another, he believed that that
might satisfy the delegations that wanted to retain the item as 6 bis.

Although, as wae stated in the explanatory note, the list was intended to serve
merely as a framework for discugsion, it wae clear that, in the spirit of General
Assembly resolution 2750 ¢ (XXV), it ensured the comprehensive nature of the forthcomlng
Conference and safeguarded the element of progressive development of the Taw of the sea,
expressly referred to in that resolution. The list adequately reflected existing
international and regional practice and constituted a good framework for the adaptation
or creation of international norms. appropriate to the polifical and econcmic realltles
of the present day, created by the emergence of newly independent States and :
techmnological and scientific progress. The preparation of the list had considerably
facilitated the identification of the main aspects of the forthcoming international
nezotiations, had ensbled all delsgations to define clearly their own national interests,
and, above 211, had facilitated the work of preparing the necessary political framework
for an international solution as a basis for the forthcoming Conference.

Lastly, his delegation considered that the approval.of the list would enable the
Sub-Committee to make substantial progress at its next session in the preparatory work
for the Conference. It would be able not only to prepare draft articles on the various
subjects included in the list but also to give substantive consideration to such drafts.
In his delegation's view, that exercise was already clearly defined and there was no
need for the Sub-Committee to. prepare a programme of work; it would, however, welcome
with interest any ideas put forward on the future work of the Sub—Commltfee.

The CHATRMAN, referring to the question of the numbering of iftems 6 and 6 bls,
suggested as a compromise that item 6 big should be renumbered as item 7 and that it
should be clearly stated in the Sub-Commitiee! s report that both iftems could be dealt
wath Jointly at the forthcoming Conference.

It was so agreed.

The mesting rose at 1.20 p.m.
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UNWARV RECORD OF THE FORTY~FIFTE MEETING o

held on Wednesday, 16 August, 1972, at 3. 40 P.m.
Chalrman" . MARPINEZ MOBENO El”Salvador

CONS mmuwzouf OF QUESTIONS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERME OF THE "AGREIMENT REACHED ON THE ORGANTZATION OF WORK" AS READ OUFT BY,THE CHATRMAN
AT TER 45th. MERTING OF THE COMMITTEE, HELD ON 12 MARTH 1971 (concluded)
(A/AC.128/66/Rev.1) R

Ligt of subjects_and igsues relating to the law of the sea, to be submitted to the
Conferencs on the law of thoe sea, (corcluded) ,

gratification thac a llst of subgects and issues whlch might serve as. the basis for
fature work kad finally been produced. He congratulated all those who had played a part
in its preparatlors and stressed the imporfance which his delegation attached, from both
the practical and legal standpointe, to the explanatory note preceding the revised text
__of the list (4/AC.138/66/Rev.1).  Every State remained free to adopt any position that —
it wight deem anpropriate on a particular question, and to propose to the Conference on
the lew of the sea the delebion or addition of one or more subjects or issues; in the
cpinion of his delegation, it would Dbe in the interesis of the Conference to focus its
dabates so rar as possible on the most pertirent aspects. Similarly, it should be
anderstood that the question of priorities remained open, The Chairman had been right
30 siresgs the close relationship between items 6 and 7 of the’list; - there was no deubt
inat they would have to be considered together. The Sub-Committee would henceforth have
%o devote its efforts to the preparation of draft articles, which constituted the
escensial part of its mandate. ‘ :

Mic. SMOQUINA (Italy) ewpressed gratification at the successful conclusion of
the long debates ard numerous negotiations held in the Sub-Committee and thanked all
. those vho had confributed %o it. Therc shonld, however, be no delusions about the fact
that the preparatiorn of drafl- articles would cerualnlf be a deiicate process which would
glve rige Yo many difficulties.

The Ttslian dzlegation was nrepared to approve the ligt of subjects and issues
VﬂtdOUt Pnuerlné any particular reservations since it thought it sufficed %o refer to
the Shird wparagraph of the explanatory note preceding the revised list. It requested,
howsver, thai ilhe foWTOWan points, on which its approval of the list was based, should
- be bronght ouf in the summary record of the meeting.

Ii: his d@lé@atiOu 8 ¢cpinion, & new law of the sea could not be envisaged as the -

sult of a direct, exclusive confrontation between the so~called maritime States and
thos, which were termed coastal Staltes; such an approach could only be preJudlclal to
the intoresis of the international community as a whole. It would be essential to _
balance the rights and obligations of all States, and in particular, %o bear in mind the
exigtence of land-locked or "shelf~locked" States, constituting what might be called a
~silent madorityg which would be unable %o accept such an‘extreme approach. = In that
'co:uexlon it was interesting to note that the number of  "shelf-locked" countries was
srowirig at the same rote ag the amoitions and objectives of the two other categories of
States,  That majority could no%, indeed, conceive of any infringement of its rights of
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navigation on the high seas and exploitation of the sea-bed, all the more so since it
did not in any way intend any threal to security, public order, economic interests or
ecological balance in the other countries. The Conference would have a duty not to
neglect the interests of the land-locked or "shelf-locked" States, which could not agree
to the high seas becoming either the preserve of a group of Powers, or the subject of
exclusive negotiaiions between parties holding opposing views.

S Mr., VOHRAH (Mzlaysia) said.that his Government, which had carefully examined,
and was continuing to examine, all aspects of item 4 of the list, relating to straits
used for international navigation, would not fail te take account of the observations
made on that subject by the United States representative (44th meeting). He did not
doubt that the spirit of co-cperation which had made i% p0551b1e to draw up the list of
subgects and issues would prevall in future negotlatlons.

‘Mr. OLSZOWKA (Poland), said that, although it was regrettable that the
preparatlon of the ligt should have taken up so much time, the remarkable spirit of
co-operation and compromise displayed in that arduous task was most gratifying.
Referring to the explanatory notes, he expressed the view that the Conference on the
law of the sez would have to concentrate its efforts on those problems which had not so
far been resolved. Its task should be, not to undertake a general revision of the law
~ of the sea, but to adapt certain of its provisions to the economic situationmamd to —
‘technical and scientific progress, while taking particular account of the interests of
the developing, land-locked and "shelf-locked" countries.  Tntil those adaptations had -
been made and universally accepted, no State should infringe existing law or compromise
the outcome of the Conference by presentlng other States with a fait accompli;
unllateral measures could result only in chaos and further disputes. .

My, ZOTIADES (Greece) commended the spirit of concilihtion which had made it
pogsible to agree on a generally acceptable ftext and to the efforis of those who had
participated in its preparation. Endorsing the observations made by the French
representative (44th meeting), he praised the clarity of the' explanatory note, which
made any reservabtion unnecessary. The discussions which had taken place in the
Sub-Committee had helped to highlight present trends in the law of the sea, whose
age-old and sacrosar:t elements were the freiodom of the high scas, on the one hand, and
the Jjurisdiciion of coastal States over their territorial waters, on the other.

. Mr. KEDADT (Tunlsla) congratulated those who had produced the text submitted
to the Sub-Commitbtee for its approval and noted that, although the wording of item 19
(Régime of islands) had been amended in the course of the informal negotiations, it did
not entirely satisfy his delegation. In a spirit of conciliation and in order to avoid
delay, his delegation had not wisghed to request a new amendment, but it had expressed the
wish that as comprshensive and flexible a wording as possible shculd be adopted, so that
the Conference would have the possibility of examining all aspects of the question; it
hoped that meny delegations would support lts views on that question at forthcoming

SeSSlOIlS s

Mr. IMRU (Bthiopia) thanked those who, although confronted with so many
difficulties, had succesded in bringing ths debates snd negotiations to a successful:
conclusion. The list now submitted to the Sub-Committee for its approval had been
deviged with a view to sxpediting future work and not with a view to depriving that work
of all effectiveness; consequently, it should be treated flexibly and considered as a
nop~comnittal document. Already, several reservations had been expressed and various’
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interpretations had been given; in any case, in the interpretation of the list, it was
by promoting the interests of the international community as a whole that fthe case of
individual countries would be strengthened, National objectives might have to give way
to some extent to international cobligations, and countries would be in a better position
to share fully in and benefit from the common heritage of mankind when the bonds that
existed between neighbours were respected and strengthened., . In that connexion, the
dire needs of the land-locked and partially land-locked countries should be taken into
account.,

Mr. 1ESLOUB (Algerla) congratulated all those whose unflaﬂglng efforts had
finally proved successful. The list produced, which was to be used as a basis for a
far-reaching reorgasnization of the law of the sea, would enable the Conference to find
selutions equitable to all, parfticularly the developing countries, and thus to carry
out the entire task entrusted LD it, o -

Mr, NJENGA (Kenya) said.he was particularly pleased that the Chairman, to name
only one of those re: respongible, had made the wording of item 7 acceptable to the Kenyan
delegation; as a result of his wisdom, that wording could now serve as: the basig for
congtructive discussion. In his delegation's opinion, it was not necessary to draft
articles on each of the items in the 1lisgt.

Mr, FRANCIS‘(J‘__ica) “expresged gratitude to the Chalrman of the Commlttee,
Sub-~Committee II and. the group of 56 Powers, and to the representatives of Spain,
Punigia and Egypl, who had succeeded in finding a compromi ge golubion for items 4, 7 and
18, and alsc to the members of the group of 7 countries, who had withdrawn the
amendments which they had intended to submit on a number of p01nts.

When agrenmpnt had been reached on the present list in ﬁhe group of 56 Powers, it
had been understood that some land-locked countries would join the sponscrs. That,
unfortunately, had not bsen the case, and reservations had been expressed during the
negotiations. The question had arisen whether a State was entitled to meke reservations
and whether it would be appropriate to reflect them in the repori;i..admittedly, it was
for the land-locked States themselves to determine their own interests, but it would be
advigable not to leave any doubt about their position in that respect,. He hoped that
those countries would review their positions. '

. . The CHAIRMAN invited the Swp-Committee to adopt the revised list contained in
document A/AC.338/66/Rev.l.

¥Mr. LAGARDE (France) recalled hig delegation's statement at the 44th meeiing
that, although it had no substantive objection to the list as prepared in kEnglish, it
would not be able to take a final deblslon until the French translation had been

distributed.

The CHATRMAN expressed regret thét, for practical reasons, it was not possible
to distribute the text in all the working languages before the end of the meeting.

Perhaps the French delegation would be good enough nct to delay the work of the
Sub~-Committee, on the understanding that the Secretariat would at a later stage make any
amendments to the translationsg that mlmhu prove necessary in order to ensure. complete
conformity among the various texts.

The list of éubjects and issues relating o law of the sea, to be submitted to the
Conference on the law of the sea (A/AC.138/66/Rev,.l) was approved without objection.
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‘DRAFT REPORT OF SUB-COMMITTEE II (A/AC,138/5C. II/L 13)

., ABDEIFHANID (Egypt), Rapporteur, introducing the draft report
(A/Ac 138/SC.II/1.13), explained that the list of subjects and issues relating to the
law of the sea that had Jjust been approved by the Sub-Committee would be circulated
within the next few heours as an addendum to the draft report. He suggested that the
BSub-Committee should proceed with its consideration of the draft report paragraph by
paragraph. He indicated, in addition, that in paragraph 5 the name of
Mr. Bzedine Kazemi (Iran) should replace that of Mr. Mohammed Ali Massoud-Ansari {Iran)
in the ligt of Vige~Chairmen.

: The CHAIRMAN, at the suggéstion of the Bulgerian delegation, invited the
Sub-Commitiee to adopt en bloc paragraphs 1-12, which constifuted sectlon I of the draft
report, and paragraph 13, the first paragraph in section II.

v Section I (paragraphe 1—12) and section 11, paragraph 13

3 Mr, DUDGEON (United Kingdom) said he wished to suggest a drafting amendment to
paragraph 7. In the passage between square brackets at the end of the first paragraph
of the Chairman's statement, the words "in paragraph 7 above“ ehould be replaced by
"above in this paragraph".

© Section T (paragraphs 1n12) and. eection II,Aperagraph 13, were adopted.

Section IT, paragraph 14

Mr. STEVENSON (United States of America) said that, in order to bring the text ’
of paragraph 14 into line with .the expressions used in the explanatory note accompanying '
the list of subjects and issués, the wbrds "would not prejudge, in the second sentence
of paragraph 14, should be repleced.by the’ words "would not establish'.

The United States amendment wes'edopted.

Paragraph 14, os amendeéd, was adopted.

Paragraph 15

Paragraph 15 was adopted.

rParagraph 16

Mr. ABDEL~HAMID (Egypt) Rapporteur, said that reference would be made to the
1list of subjecis and issues relatlng to the law of the sea submitted by Malta at the

first 1972 session. .

Sir Roger JACKLING (United Kingdom) said he wondered whether it was really
necessary to indicate all the amendments that had been submitted to the Sub-Committee,
since not all of them had been accepted and the list had just been adopted. It would
be sufficient to send to the General Assembly the proposal of the 56 countries and the
list that had just been adopted. -~ Consequently, his delegation proposed that
paragraph 16 should be reformulated and should state that the Sub-Committee had had
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before it a list of subjects and issues submltted by 56 countries and that amendments had
been submitted and canSLdered on’ the basis of which a final list had been drawn up. The
raragraph would also indicate in which paragraph the final deécision taken by the Sub-
Committee was reprod.ced. , .

Mr. PARTO (Malta) prOPOSed, havlng regard to the comments made by the United
Kingdom representative, that a sentence should be added at the end of paragraph 16
readlng "Thege documents were the subgect of 1ntense consultatlons, which led to the

The M@l?ese“amendmgﬁt was sdopted.

Paragraph 16, as amended, was_adopted.

Paiggiégh'11' 

Paracraph 17 was adopted.

Parag%aéh 18

Mr. FRANCIS (Jamalca) proposed that the second part of the sentence, beginnifig —
with the words "either in connexion with", should be deleted and replaced by the words
."elther contalned in working papers submitted or in statements made in the Sub-Committee'.

The Jamai.can arendment was adOpted.
Paragraph 18, as amended, was adopted.

Paragraph 12

“Mr. DUDGEON (United Klngdom) proposed a sllght correction’ 4o the English text;
~the reference in the middle of the paragraph should be to Thistoric waters" and not to
"historical waters"

 Mr. AKYAMA? (Turkey) gaid he  wished b ‘propose sevefal amendments to
paragraph-19. - Firstly, the first set of parentheses should be deleted and the first
parenthesis replaced by the wards "such as"; secondly, ‘after the words "to define such
breadth" the words Mincluding thé drawing” of Base-lines" should be inserted; thirdly,
after the deletion of the second set of parentheses, the words "drawing of base-lines"
between the words "for instance" and the word "delimitation .+." should be deleted.
Iastly, in order that the report should give a balanced reflection of  the discussions of
the group of 56 Powers responsible for drawing up the list, he proposed that between the
words "opposite States" and the word "etc.'" the words "and that of certain islands"

should be inserted.

Mr, ZOTIADES (Greece) szid he was opposed to the last amendment proposed by fhe_
Turkish representative, since it was contrary tc United Nations practice for the report
to contain anything other than the official discussions of the Sub-Committee.,

Mr, AKYAMA —(Turkey) pointed out that his delegation had submitted a formal
amendment on the.question, which had beéen circulated as a document of the Sub-Committee
(A/lc 158/74 and Corr.l)but had not been officially submitted to the Sub-Committee, because
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it had been decided to establish a consultative group of 56 countries in order to
examine the amendments to the list, = The results of the consultations of the group of
56 Powers could not therefore be considered as entirely unofficial, since those
congultations had been held pursuant o a deClSlOn of the Sub~-Commitiee.

Y, ABDEL-HMID (Bgypt), Rapporteur, accepted the Turkish a,mendments relatlng
to the deletion of the brackets but requested him not to insist on the reference to the
questlon of lslanas dn-paragraph 19, since that question was dealt w1th later in the
report.’

Mr, AKYAMAC (Turkey) said that the Turkish amendment to the list of subjects
and issues did not relate o item 19 of the list, concerning islands, but precisely to
the gquestion dealt with in paragraph 19 of the draft report. He wished to maintain his

~amendment . . o

Mr. SMOQUINA (Italy) asked the Chairman to glve a ruling to settle the question
of procedure, since the report was supposed to reflect only the discussions in the

Sul=Committee.

Mr, GAUCI (Malta), pointing out that the list of subjects and issues would be
- amiexed to the Sub-Committee's report, wondered whether there was any point in _ =
reproducing in the body of the report the subjects and issues contained in the list.
In his view, the paragraphs in guestion could be delated.

Mr. AGUILAR (Venezuela) said he shared the view of the Maltese delegation.
With regard to the procedural question raised by Greece in comnexion with the Turkish
amendment, to the kunowledge of his delegaftion there were no examples of the report of a
United Natlons body contained an account of anythlng other than the discussions .covered
by the  summary records.

Mr. YANKOV (Bulgaria) proposed that the adoption of paragraph 19 should be
postponed,- in order to give the Rapporteur time to settle with the delegations concerned

the procedural question at issie.

Mr. CUENCA ANAYA (Spaln) said he wished to mske a comment on the Spanlsh text
of paragraph 19. fle noted that in the Bnglish text the passage commencing: with the
words "not préjudicial to ..." was based on the text of article 14, paragraph 4, of the
1958 Convention on the Territorial Sea and the Contigucus Zone jﬁ/ and he proposed that .
the Spanish verdion should alsc be based on that text, i.e. the word 'Egbllco" after the
word "orden”~shoul& be déleted. N

The CHAIRMAN suggested that the Sub-Commitiee should take up tne cons;deratlon
‘of paragraph 20 ‘as proposed by the Bulgarian delegation.

Paragraph 20

Mr. PARDO (Malta) proposed that a sentence should be added at the end of

paragraph 20 reading: "In this connexion, reference was made to the protection of

international rights and interests in the zone'". That guestion had been mentioned
geveral times by his delegaiion in the Sub-Committee, :

33/ United Wations, Treaty Series, vol.516 (1964), Wo.T7477, p.2Ll4. |
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Mr, ABDEL-HAMID (Beypt), Rapporteur, observed that the question had already
baen referred to in the last sentence of paragraph 15. If there were no objections,
from other delegations, he proposged that he and the Maltese representative should get
together to prepare the text of the sentence the Maltese representative wished to be

added to paragraph “Je

The CHAIRMAN invited the Sub-Committee to take up the con31deratlon of
paragraph 21 untll the text of the ¥Maltese amendment to paragraph 20 was available.
Parggraph 21

‘Mr. ABDEI-HAMID (Egypt), Rapporteur, said that the word "archipelago" should be
perhaps replaced by the words "archipelagic States".

Mr, DUDGEON (United Kingdom) thoughi that it would be more correct to say
"straits between the islands of an archipelago".

. ¥r. DIALAL (Indonesia) preferred the formala proposed by the Rapporteur, which
was perhaps linguistically less correct but was much closer to the idea which his
delegation had wished tc express. o

Mr. PARDO (Malta) wondered what exactly was meant by the word “dlfference" at
the beglnnlng of the paragraph.

Mr. ABDEL—HAMID (Egypt) Rapporteur, said that that term had already been used
in the 1971 report. )

Mr, HARRY (Australla) suggested that the beginning of the paragraph could be
amended to read: "With respect to straits, reference was mrdeé to differences in thelr
relative importance for international navigation".

Mr. MOVCHAN . (Uhlon of Soviet Socialist Republics) said that the amendment
proposed by Australia seemed to reflect most clearly the essence of what had been gaid in
the discussions; he therefore supported tha! proposal.

He added that his delegation assumed that, in accordance with the usual practice, it
would be able to work in close co~operation with the Rapporteur and the Secretariat in
the preparation of the Russian text of the draft report, which was now being considered ...
in the English version. On the basis of that assumption, hisg delegation was refraining
for the time being from any. statement on matters of form.

M, ABDEL-HAMID (Bgypt), Rapporteur, confirmed that that procedure would, as
usual, be followed for the final Russian and Chinese versions of the report

The Australian gmondment was adopted.

Mr. CURNCA ANAYA (Spaln) suggested a drafting correctlon in the Spanlsh text,

Paragraph 21, as amended, and taklng into gccount the other changes suggesteds was
adopted.
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Paragraph 27

M., HARRY (Australia) said that, in the phrase in parentheses, the words
"prevention against risks'" should be replaced by the words "prevention of risks? or
"precaution against risks".

Lfter a brief exchange of views between M. FRANCIS (Jamaica) and My, LUGOYE
(United Republic of Tanzania), the words "prevention of risks" were approved.

Mr. DJALAL {Indonesia) said that the word "could" in the third and sixth
sentences should be replaced by the word "would".

Mr. DUDGEON (United Kingdom) said that ‘the verb used in the present text
reflected an existing situation in intermabional law, whereas the vexrb proposed by the
Indonesian delegation would retflect a commitment whlch coasgtal Btates wished fo make

with regard to their future action.

Mr. DJALAL (Indonesia) maintained hlq proposed amendment, which corresponded
to the stgtements msde during the discussion.

Mr. CUENCA ANAYA (Spain) said that he would prefer the change to apply to only
the first of the two verbs. ' _ o

Mr. HARRY (Australia) proposed that the third sentence should read:

"It was mentioned that such enactment of regulations and their implementavion were
never arbitrary and that, in accordance with the law as recognized and regulated at
present, innocent passage should not be suspended through.straits used for
international navlgatlon"

The CHATRMAN suggested that paragraph 22 as a whole should be approved, on the
understanding that the Rapporteur would, together with the delegatlons of Indonesia,
Spain and Australia, work out an approprlate wording.

It was so-decideﬁ.

Paragraph'23

Mr. STEVENSON (United States of America) proposed that the begimming of the
third sentence ghould read: "It-was added that in the event of international agreement
on a maximum breadth of the territorial sea of 12 miles, free tran51t should be
maintained ...".

Mr. NJENGA (Kenya) said that such an amendment was likely to jeopardize what
had already been accomplished, since present 1nternatlonal law already recognized the
12-mile limit adopted by many States.

Mr, CASTAREDA (Mexico) agreed with that view. The "further extension”
referred to related to the extension which might be agreed upon beyond the limits at
pregently recognized by international law. The 12-mile 1imit had already been enforced
by many countries, including his own, for more than 40 years and was recoghized by
international law. Consequently, the propogal of the Thited States representative




- 83 - A/AC.138/SC.IT/SR. 45

woild not refléct the real international situation; a “further extension! could not be
an extension up to 12 miles., A more neutral formula should therefore be found which
would take into account the real situation - that States were now authorized to have a
territorial sea exceading 12 miles in width - and would not provide that an increase from
3 to 12 miles reprec.nied a "further extension'" accepted by all.

Mr., STEVENSON (United States of America) said that there seemed 0 be a basic
misunderstanding, because in his opinion the:paragraph under congideration expressed a =
point of viéw. which was quite different from the one set out in the preceding paragraphs,
since it referred to rscognition in an international treaty of the establishment of a
12-pile limit., * The expression Y“further extension" was meaningless, because it was not
known what wag Veing extended. ILike other paragraphs, the paragraph should reflect
exactly the point of view of delegations to which it was suppeosed to refer.

Mr. DIATAL (Indonesia) agreed with the representative of Mexico that the
12-mile limit was already recognized in international law. = The beginning of the
sentence under consideration could, if necessary, be amended to read: "It was added that
if ‘there was no international agreement on & further extension of the territorial sea,
free transit should be maintained in the new expanded territorial sea through and over

straits used for international. nav;gatlon eaelle -

: ' Mr. MDVGHAN (Uriion of Soviet-Socialist Republlcs) recalled that hls delegatlon
had made no attempt to have paragraph 22, which had reflected the point of view of
coastal States, amended in the belief that those States were in the best position to
assess the correctness of the text, since the report should only include what had been

goid.

Paragraph 2% reflected what had been said by States which advocated the maintenance
of free transit through straits used for international navigation. The Soviet
delegation had contributed to that discussion, and recognized that the Rapporteur had
done an excellent job in balancing the various positions expressed. - It was therefore at
a loss to understand the attempts of some-delegations which had not taken part in the
discussion, such as the Indonesian delegation, to upset a balance which had been so
difficult to achieve. The Committee should not open a new discussion of substance, but
merely report on what had been said. In that connexion, the United States proposal
appeared to improve the present text, but if it caused difficulties, the Soviet
delegation considered that all reference to a "further extension" of the territorial sea
could be simply deleted and the sentence could start: "It was added that free transit

should be maintained through and over straits ...".

Mr. STEVENSON (United States of America) accepbed that proposal.

The Soviet amendment was adopted.

Mr. PARDO (Malta) pointed out that no mention of the principle of non-
discrimination had been made in paragraphs 22 or 23. He therefore.wondered whether the
end of the fifth sentence of paragraph 2% might not be amended to read: "... which the

coastal.State and the flag-State would enforce without discrimination'.

Mr, REBAGLIATPI (Argentina}, Mr. VALDIVIESO (Peru) and Mr, CUENCA ANAYA (Spain)
suggested changes in the Spanish text of the fourth and ninth sentences of paragraph 23.
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Mr. STEVENSON (United States of America) said that the ninth and tenth
gsentences of paragraph 23 reflected the proposals made by his delegation. The present
wording of those two sentences mighi leave the impression that the United States:
delegation had suggested that existing civil aviation regulations should be supplemented,
whereas its view was that those measures should be taken within the framework of the
future treaty om the law of the sea. The ninth sentence should therefore be amended to
read: "In addition, it was stated that the law of {the sea treaty should require State,

" including military, aircrafi normally to-observe existing civil aviation regulationg, and
also require State aircraft to operate at all times with due regard for the safety of
navigation of civil aircraft", The following sentence would read: "State aircraft
exercising a free transit right would be strlctly liable for aCCLdents cauged by
dev1atlons from such regulations".

Mr, DJALAL {(Indonesia) asked why Tetereuve was made to a "free transit right@-—
in the penultimate sentence of the paragraph, whereas all the preceding paragraphs
merely mentioned "free transit'". _

Mr. STEVENSCON (Uhited.States of America) said that the use of the word "right"
was intended to ensure that any aircraft exercising that right could be held liable.

Mr. AKYAMAC (Turkey) asked whether thé word "particular" in the last sentence— —
could not be deleted, since he considered that it had been understood that international
law, where it had existed, had spplied in all cases; in addition, that word had not been
used in any working papers or statements. B B

The meeting rose at 6.30 p.m.
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SUMMARY RECORD OF THE FORTY-SIXTH MEETING

held on Thursday, 17 August 1972, at 11 a.m.

Chairmen:  Mr. MARTINEZ MORENO El Salvador
DRAFT REPORT OF SUB~COMMITTEE IT {continued) (A/Ac.13s/SC.II/L.13 and Add.1}

Section II (comtimmed) (A/AC.138/SC.II/L.13)

Paragraph 20 (concluded)

V. ABDEL-HAMID (Egypt), Rapporteur, informed the Sub—Commlttee that he and
the represeniative of Malta had agreed to recommend that the following sentence be
added at the end of paragraph 20: “In this connexion, reference was made to the
protection of international rights and interests in the zone".

It was so decided

graph 20 as amended, wag adopted. il

_Paragraph 22 (concluded)

My, ABDEL-HAMID (Egypt), Repporteur, 1nformed the Sub-Committee that after
consultations with all the parties concerned, he recommended that the word "coculd" in
the third sentence of the peragraph should be retained and that the word "could" in the
sixth sentenne should be replaced by the word "would“ N , :

It was so d901ded.

Paragraph 22, as amended, was adopted.

Paragraph 23 (concluded)

My. ABDEL-HAMID (Egypt), Rapporteur, asked that the last three sentences of .
the paragraph should be replaced by the following btext:

"In addition, it was stated that the ireaty on the law of the gsea should -
require State, including military, aircraft to normally observe existing:
¢ivil aviation regulations, and also reguire State alrcraft to operate at
all times with due regard for the safety of navigation of c¢ivil aireraft.
State aircraft exercising a free transit right would be sirictly liable for
accidents caused by deviations from such regulations. Finally, it was
underlined that existing intermational agreementq on straits should not be
affected.m.:

It was so_ decided.

Paragraph 23, asg amended, wag adopted.
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Paragraph 19 (continued)

Mr. SMOQUINA (Italy) seid he would like a ruling from the Chairmen on the
question of what should be included in the report in accordance with United Nations
practice; i.e. whether the report should reflect only points made in the official
meetings of the Sub-Commitiee, or whether it should algo reflect ‘points made &urlng

uncfficial negotlatlons,

Mr. ZOTIADES (Gfeece) gaid he wished to associate himself with the Italian
representative’s request for a ruling on that question. I% was his understanding that
the report should be drawn up purely on the basis of the official records of the
Sub-Committee. That had always been United Natlons practlce and in his view, it
would . be unwise to deviate from.it.

- Mr. FRANCIS (Jamaica) said that the informal negotlatlohs held by the
Sub—Commlttee had been of a rather unusual type, and in view of -the importance of the
report it would be unfortunate if various points were left out just because they had
been made in informal meetings of the Sub-Committee. What mattered most was that the
report should glve a neutral and balanced account of what had happened.

" Mr. AKYAMAC (Turkey) said a ruling from the Chair on that question was not -
only undesirable ut mlght be prejudicial to the future work of the Sub~Committee.. It
was clear from paragraph 13 of the report that the Sub-Committee itself had decided to
hold-informal meetings and those meetings could not be regarded as the usual informal
exchange of views between delegations. Sponsors of amendments had introduced their
smendments at those meetings because-he Sub-Committee had decided to follow that
procedure, and if the views expressed were excluded from the meport, it would create
an atmosphere of mistrust and delegations would in future have to insist on expressing
their views in the formal meetings as well. ' :

The CHATRMAN said he would prefer to consult the United Nations Legal Counsel
before ruling on such an important question. He did not feel that a ruling at the
present stage would facilitate the work of the Sub-Committee. The best solution would
perhaps be to take each case as it arose and see if some kind of compromise sclution
could be found.

Mr. DIALAL (Indonesia) felt that the problem raised by the words in the
second ‘set of parentheses in paragraph 19 might be solved by referring simply to
"delimitation between adjacent or opp051te States and matters relating thereto",.as
already suggested by the Rapporteur.-

_ Vi, ABDEL-HAMID ° (Beypt), Bapporteur, said that an alternative solution. would
be to delete the parenthetical words in question entirely.

Mr. ZOTIADES (Greece)_sax& he was w1lllng to accept the last proposal by the
Rapporteur, since that solution would be in line with his delegation's thesis that the
Sub-Committee should not depart from United Nations practice in drafting its report.

Mr. AKYAMAC (Turkey) said that his delegation would prefer someth;ng that
would reflect, at Teasnt obliquely, what had been discussed in the Sub-Committee and
the informal meetings, although, with regard to the wording suggested by the Indonesian
reprogentative, it would prefer the words "circumstances relating thereto" rather than
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"matters relating thereto". He did not believe that it would be out of order for the
report to. include a reference to the Turkish delegation's amendment, since it had been -
referred to in official meetings of the plenary Committee and the Sub-Committee.  His
delegation could not, however, take any final decision on the proposals made concerning
. paragraph 19, since 1t wag still awaiting instructions from its Govermment on the
guestion.

- Mx, PARDO (Malta) suggested that the Sub=Commitiee should leave paragraph 19
in sbeyance and proceed with its consideration of the remaining paragraphs.

It was so decided.

Par_graph 24

Mr. PARDO (Malta) suggested that, in the perultimate phrase of paragraph 24,
the words "the continental shelf of ceriain islands,” should be deleted, since reference
to that aspect was made in paragraph 36.

Mr. SMOQUINA (Italy) pointed out that, when the time came to consider
paragraph 36, his delegation would probably sugggsﬁ_a_nagﬂwgyding for it.

Mr. ZOTIADES (Greece) gaid that his delegation had some difficulties with
paragraph 24 and that it wished to enter a reservation on its wording for the same
reasons that it had entered g reservation on paragraph 19. It had carefully studied
the summary records of the Sub-Committee's meetings, but had found no reference to.the
position of the Turkish delegation on iglands. It was therefore of the opinion that
the wisest solution would be to reproduce amendments which had been withdrawn in the
annex to the report of the Sub-Committee. Thus, nothing of the reportts balance would
be lost by following the United Nations practice of using summary records as a baSLS
for the preparation of reports.

Mr. REBAGLIATTT (Argentina) said that, near the beglnnlng of paragraph 24,
the word 'obligacicneg" ipn the Spanish text did not correspond exactly to the word
"duties" used in the BEnglish text. His delegation therefore suggested that the word
"obligaciones" should be replaced by the word "deberes" in the Spanish text. Also,
it was of the opinion that the idea expressed would be clearer if the words "duties of
States" were followed by the words '"in respect of” instead of the word. ”1n“

- The CHAIRMAN said that, with regard to the first suggestion by the dslegation
of Argentina concerning the Spanish text, he did not think that there would be any
difficulty in replacing the word "obligaciones" by the word "deberes". With regard to
the second observation made by the delegation of Argentina, he thought that suggestion
clarified the idea expressed. If he heard no objection, he would assume that the
suggestion of the delegation of Argentina was accepted.

It was 8o decided.

= Mrs JACOVIDES (Cyprus) said that he appreciated the efforts made by the
Chairman and various delegations to facilitate the Sub-Commitiee's work. However, a
guestion of principle was involved and hig delegation's undersianding was that, on the
basis of United Nations practice, only statemenis included in the summary records should
be used for the preparation of the Sub-Committee's report. It therefore considered that
postponing consideration of certain paragraphs of the report could only delay the
Sub-Committes's work.
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Mr. FRANCIS (Jamaica) said that he had understood that the purpose of
postponlng the consideration of certain paragraphs was to make it possible to reach a
compromise solution. The traditional approach to the preparation of the report was to
use summary récords, but in 1971 o more pragmatic approach had been. used in the
preparation of the report of ilie plenary Commitiee and the report of Sub-Committee Ii.
He therefore considered that it should he possible to find a compromige solution i‘oqf'/ZL
the present situation.

Mr. AKYAMAC (Turkey) said that the representative of Greece had inacourately
stated that the Turkish amendment had been withdrawn. That was not the case and, if
necessary, nis delegation would have to request the opportunity to introduce its
amendment. formally. '

Mr. WARIOBA (United Republic of Tanzania) said that if the consideration of

certain paragraphs of the report was postponed at present, the same problems would
arise again at a later stage:. His délegation was of the opinion that unless it was .
possible to find & compromise solution, it would be necessary to adjourn the debate on
the adoption of the report and tc hold a meeting in order to glve delegatlons the
opportunity’ to gtate their positions again.

The CHATRMAN agreed with the suggestion made by the Tanzanian representative.
However, it would first of all be necessary for delegations with different points of
view'to try to find a compromise solution. He therefore suggested that the.
congidergtion of- paragraph 24 should be left in abeyance and that the members. of the
Sub~Comm1ttee should go on to consider paragraph 25.

It was s0 agreed. 4 : v

Paragraph 25

Mr. ARYUBI (Afghanlstan) said that paragrsph 25 was of particular interest
to the developing land-locked countries. His delegation was~“therefore surprised to
see that it contained no reference to the rights and interests of those countries.
It considerr  + 4 *‘he paragruph was not balanceéd and that it should be improved so

as to refle.: tne differing views-bf-délegations.

Mr. ABDEL-HAMID (Egypt), Repporteur, thought that the point raised by the
representatlve of Afghanlstan was covered in paragraph 33.

Mr ARYUBI (Afghanistan) said that his delegation was aware ol the reference
to the interests and vights of the land-locked countries in paragraph 33, but that
would not help to balance paragraph 25. In addition, a reference was made in
paragraph 33 to regional or bllateral arrangements, with which his delegatlon could

not agree.

Mr. AGUILAR (Venezuela) said that his delegation had some difficulties with
the arrangsment of the ideas in paragraph 25. It therefore suggested that the first
sentence of the paragraph should be deteted and that the rest of the paragraph should
be divided into twe parts, the first beglnnlng with the words "With regard to the
exclusive economic zone' at the beginning of the present second sentence, anhd the
second with the words "With regard to ‘coastal State preferential rights" at the
beginning of the present third sentence. Flnally, a8 to the last two sentences . of the
paragraph, his delegation would agree to their deletion or, if the Sub—Commlttee w1shed

to their forming a separate paragraph. : .
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Mr, PARDO (Malta) said that his delegation wished to suggest that the woxd
"some" in.the last sentence of paragraph 25 should be deleted.

 Mr. OIMEDO-VIRREIRA (Bolivia) said that his delegation shared the concern
expreased by the representative of Afghanistan that the wording of paragraph 25 did
not reflect the p081t10n of the land-lockgd countries. '

_ Nhn MHLANGA (Zambia) said that his delegation shared the—view- of the
delegatlons of Afghenistan and Bolivia that paragraph 25 did not adequately reflect
the balanced nature of the formal and informal discussions held by the Sub-Committee.
The permltimate sentence of {the paragraph contained a cross-reference to paragraphs 27
to 31, but his delegation was of the opinion that it should also refer to paragraph 33.

My, MOVCHAN (Union of Soviet Socialist Republics) said that he did mot want
to complicate the woxk on the adoption of the report but he pointed out that, so far,
practically every paragraph of the draft report had been the subject of debate. It was
impossible in a short report to satisfy all delegations, since the report in itself was
a result of a compromise. Every report was different, but the most important thing was

that it should be balanced.

He therefore requested delegations to keep in mind the fact that the report
provided information on what had taken place at the Sub-Committee's meetings. He
considered that paragraphe 1 to 25 of the report contained no substantive decisions
and that they d4id not prejudge the positions adopted by delegations. Paragraphs 25
to 40 reflected the list of subjects and issues and the unofficlal negotiations held
on that gquestion. He therefore wondered whether it was worth while to make changes in
any part of the report if most delegations could agree that the report was balanced and
that the first 25 paragraphs were only for information and did not refer to matters of
principle. He suggested that those paragraphs could be taken together and approved as

a whole.

Mr. YANKOV (Bulgaria) ga2id that he 4id not think the balance of paragraph 25
would be disturbed if the Afghan proposal was accepted. He suggested that a new .
penultimate sentence should be added to rezad as follows: '"Reference was also made to
the righte and. interests of land-locked States with regard to different ocean areas".

As to the Venezuelan suggestions, he expressed the view that, if the paragraph
were to be divided, it would have to be divided intc four rather than two separate
paragraphs. He suggested the addition of the words "referred %o in paragraphs 26
and 27” at the end of the paragraph. :

M. ZEGER§ (Chlle) supported the Venezuelan suggestion and said that it was
impoxtant that the report should follow the order of the list of subjects and issues.
The position of the land-locked countries could be covered in a separate paragraph.

His delegation could accept the references made in the report to the economic zone,
on the understanding that it was also dealt with in the report of the plenary Committee.
In his view, the paragraph should also contain a reference to the draft articles on the
concept of an exclugive economic zone (A/AC.lBS/SC.II/L.lO) stbmitted by the Kenyan
delegation and to the Declaration of Santc Domingo, approved by the meeting of Ministers
of the Specialized Conference of Caribbean Countries on Problems of the Sea ‘ -
(a/AC.1%8/80).
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. Mr. YANGO (Philippines) agreed that the two main topics dealt with in the
paragraph should hecome separate paragraphs. He also agreed with the suggestion of the
representative of Bulgaria concerning the land-locked countries, but that it should
relats to paragraph %3, in order to cbviaite repetition or overlapping with regard to
the interests and needs of land-locked couniries.

Mr. MOVCHAN (Union of Soviet Socialist Republics) said that, although his
delegation considered the paragraph acceptable as it stood, if ithe Sub-Committee did
decide to restructure it, it would prefer to see it resitructured in the following
manner: “the first sentence would not be deleted, as the representative of Venezuela
had suggested, but would become a separate introductory paragraplr comparable to -
paragraph 21; the next sentence would then become the new paragraph 26; the third -
sentence would become the new paragraph 27; and the last two sentences would become
the new paragraph 28. With regard to the suggestion made by the representative of
Malta, he expressed the view that both the word "some" and the words "and areas'" in
the last sentence should be deleted. He drew the Sub-Committee’s attention to the
fact that the first sentence of what would become the new paragraph 28 was appllcable

to the new paragraphs 26 and 27.

Hig aelegatlon fully supported the position of the land-locked countries and felt
that the first sentence of paragrapk 25 should refer to that positiom.

Mr. AGUILAR (Venermuela) expressed support for the Soviet suggestlon and
agreed with the Rapporteur that there should be separate paragraphs for separate
subJects.

The CHATEMAN said that, if there was no objection, he would take it that,
gubject to a decision on the Chllean suggestlons, the restructurlng of the paragraph
on the basis of the Soviet representative's résumé, together with an additional
sentence to be drafted by the Rapporteur on the basis of the one suggested by the
representative of Bulgaria, was acceptable td the Sub-Committee.

1t was so0 agreed.

My. ABDEL-HAMID (Bgypt), Rapporteur, pointed out that a reference to the
draft articles submitted by Kenya was contained in parasraph 30.

Mr, ZEGERS (Chile) veplied that that pavagraph did not refer to the economic
zone but to fishing and the conservation of living rescurces.

My. MOVCHAN (Union of Soviet Socialjist Republics) said that the Declaration
of Santo Domingo would in any event be referred to in the report of the plenary
Committee and he doubted whether the Sub-Committee's report should refer to documents
that had heen submitted elsewhere. :

Mr. AGUILAR (Venezuela) expressed support for the view of the Soviet
representative and said that the Sub-Committee's report should reflect only what had
been said in its own debates. :

: Mr. ZRBGERS (Chile) said that, even if there was no mention of the Declaration
of Santo Domingo, there should be. a reference to the draft articles submitted by Kenya
at the end of the new paragraph 26, since the draft articles had in fact been before
the Sub-Committee, : : .



- 01 - AJRC,138/80C.11/SR. 46

Mr. YRANCIS (Jamaica) expressing support for the representative of Chile,
sald that there was a precedent for including in the report of the Sub-Committee
natters that related to it.

Mr. CASTANEDA (Mexlco) sald that he saw no reagson why the report should not
usay that-in the debates reference had been made tc the Kenyan dreft articles and the
Declaration of Santo Domingo. _ .

Mr. PARDO (Malta) felt that the references in paragraphs 17 and 50 were
adequate and that a further reference would be superfluous

Y. STEVENSON (United States of Amerlca) endorsed the remarks of the
representative of Malta and said that, if references to documents submitted by some
delegationg were to be repeated, the szme course would have to be followed in the case

of other delegations.

Mr. REBAGLIATTI (Argentina) agreed with the representative of Mexico and )
rointed out that, in introducing his delegstion's draft aTrticles, the representatlve
of Kenya had in fact referred to the Declaration of Santo Domingo.

Mr. NJENGA (Kenya) confirmed that he had mentioned that Declaration and said
that he had no objection if other delegations wished to have repeated references to
their own documents.

Mr. ZOTIADES (Greece) expressed support for the view that all delegations
that had submitted docoments to the Sub-Committee had a right to see that fact
mentioned in the report. v

Mr. MOVCHAN (Union of Soviet Socialist Republics) said that if amy individual
proposals were to be menticned then all should be mentioned.

Mr, FONSECA TRUQUE (Colombia), supporting the Chilean suggestions, said that
there was no point in referring to all the draft articles that had been submitted. The
Declaration of Santo Domingo, however, had not only been submitted but had been
referred to in the Sub-Committee's debates.

Mr. SHITTA-BEY (Nigeria) also supporited the view that a veference should be
made in the report to the draft artlcles subritted by Kenya and to the Declaration of
Santo Domingc.

 The meeting rose at 1.35 p.m.
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. SUMMARY BECORD OF THE FORTY~SEVENTH MEETING
held on Thursday, 17 August 1972 at 3.55 p.m.
-Chéirman-.‘ lir. MARTINEZ MORENO — E1 Saivédor
DRAFT BEPORT OF SUB*COMMITTEE Il (concluded) (A/AC 158/50 11/1.13 and dad. 1)

* Section 11 (concluded) (a/ac, 138/30 I1/1.13)

Paragraph 25 (gew_paragraphs 25 - 28) (concluﬁed)

Mr. PARDO (Malta), referrlng to the. prOposals made at the 46th meeting, said:
that he had no objection to—a reference in the new paragraph 26 to the Declaration of
Sento Domingo, as suggested by the Chilean representative, but in that case he thought
there should alsc . be a reference to the conclusions of the report on. the Yaoundé .
Seminar'(A/AC,138/79). - He said he had no objection, either, to the excellent drafi
articles on the concept of an exclusive economic zone, submitted by Kenya, being
mentioned in the paragraph, but he.would ask that there should also be a reference
to .the relevant chapter of the "Draft Ocean-space treaty: working paper submitied by

Malta (A/AC 138/55)", 34/ ——

My, ABDEL-HAMID CEgypt), Rapporteur, said that he would add at the end of
that paragraph a sentence indicating- that during the debate there had been a reference'
to the draft articles submitted by Kenya and to the Declaration of Santo Domingo. ;
Similarly, there. should be added at the end of the new paragraph 27 a sentence on the
following lines: '"During the debate, reference was made tQ'draft articles and working
papers submitted by Malta, the Union of Soviet Socialist Republics, Canada, the United
States of !merica, jointly by Australia and New Zealand, and by Japan". -

‘ Mr. REBAGLIAPTI (Argentina), replying to a questibn from the Chairman, said .
that his delegation had decided, in-a spirit of understanding and conciliaiion, not fo
press the suggestions it had made at- the 46th meeting. _

Paragraph 25 (ﬁew-paragraphs 25‘-~28), as amended, wés'adopte&.q,

Pargggaph 26 _(new paragraph 29)

Mr, VONAU (Poland) said that on many occasions, both at the present session
and at earlier sessions of the Committee, his delegation had stressed i¥s view that
freedom of .fishing was absolutely inseparable from regulation of fishing, in view of
the conditions in which that freedom was being exercised. Conseguently, the Polish
delegation wished that, in order to reflect more accurately the view expressed by
Poland durlng the debate, the phrase beginning with the words ‘in particular to = .
fishing and regnlation" in the first sentence should be amended to read: Min
particular to freedom of fishing and its regulation, management and conservation ...

- Bee Official Records of the General Asgsembly, Twentyw31xth Seggion,.
Supplement No. 21 (A/8421), amnex I.11, p.105.
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. Mr, YANKOV (Bulgﬁrla) siipported that suggestion.  Furthermore, in order bo
follow the Terminology used in exis$ing conventions on the law of the sea, the end
of the first sentence of the paragreph should be amended toc read: "az well as to
the freedom of laying submarine cables and pipelines on the bed of %he high seas’.

M, AGUILﬁR (Venezuela) said that he would nct oppose the amendments that
had just been suggested although they did not accurately reflect what had been said
during the debate, but he considered that if they were adopted a number of other
changes sghould be made in the paragraph to take account of the views.of sother .
delegations, partiocularly on the questions of the limitations to be imposed on flshlng
on the high seas, the regulation of fishing on the high seas,. and the part to be. '
played in that respect by the international (world or reglonal) authorl’by° Thus,
two solutions were possible: = either the whole paragraph should be changed so as tfo
take account of.all the views expressed; or - the solution that “the Venezuelan delegatlon
would prefer - the existing text should be left unchenged.. That text had been very
carefully drafted in order %o avoid the type of controversy that was now begimning,
and such phrases as "and-other freedoms and uses, in particular to fishing and
regulation, manpagement. and conservation of the living resources of the high seas”
were specifically designed to ensure a balance between the positions of the various
delegations, which-had been discussed at great length duxgng the 1nformal consultatlons.

Mr., NJENGA (Kenya) agreed with the representative of Venezuela that the
paragraph as it stood. was balariced, based on the facts, and S0 drafted-as not to give
rise to controversy.  That® halance would certainly be upset if there were any ‘mention
of freedom of-fishing as such: He therefore appealed to the Polish representative not
to press his suggested amendment, or slse %o agree to the addition of the words "to
the question of" before the new wording he had suggested, in o“der ‘o make it clear '
that all the delegations were not in agreement en the point. ‘

On the other hand, the delegation of Kenya had no objection to the .suggestion
made by the Bulﬁarlan representative concerning the end of the first..sentence. :

My, AKYAMAC (Turkey) thought ‘that in order to brlng‘the text of the report
inte line with what had finally been decided concerning the 1i %, the penultimate
sentence of the parsgraph should be amended to read:.. Mand. i1licit traffic in

narcotic and synthetic drugs®,

Mr. YANKOV (Bulgaria) said that he was prepared to agree to the sub-smendment
suggested by Kenya, and that he supported the suggestion just made by Turkey.

- Mr., PARDO (Malta) also supported the amendment suggested by Turkey.

Mr. FRANCIS (Jamaica) asked whether the Turkish delegation meant by "synthetic
drugs” the psychotropic substances to which Turkey had previously referred during the
discussion on the list of subjects and issuves (44th meeting).

Mr. AKYAMAG (Turkey) said that that was so, but he would prefer the broader
tem- - ’ . -
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Mr. ABDEL-HAMID (Beypt), Rapporteur, felt that it would be better o
follow the terminology used in the list of subjects and issues and adopt oply the
amendment previously proposed by Turkey, namely, the insertion of the 31ngie word
"illieit",

Mr, AKYAMAC (Turkey) agreed.

It WAS 80 de01ded

MT PARDO (Malta) sald he would 1liké o ses added at the end of the
penultimate sentence of the .paragraph the words "and other matters". He was thinking
in particular of such questlons as those of artificial 1slands or floatlng harbours.

"~ The Mgltese amendment was adopted. L e —

Mr. VONAT. (Poland) said that the paragraph dealt with the questlon of the
freedoms of the high seas; 'consequently he did not see why, in listing those freedoms,
a digtinction should be introduced with reaspect to f{reedom of fishing by the insertion
-of the words "to the question of"

K o Mr, AGUITAR (Venezuela) said that-dit- waSAPrecrseiy in the case of fishing -
that freedom on the high seas gave rise to problems. ..No queetion had ever been
raised regarding freedom of navigation through or overflight of +the high’ seas, or
freedom of laying submarine: cables and pipelines., With respect to freedom of fishing,
however, divergent views had been voiced during the debate; some delegations
believed that in fubure there should@ no longér be any freedom of fishing on the high
seas, while others, on the contrary, wished to maintain that freedom, and others again
‘considered that it should be strictly regulated by international auvthority, so that it
was a question that had to be finally resolved by the future Conference on the law of-
the sea. The suggestion made by Kenya therefore appeared fully justified,
particularly as it did not greatly affect the balance of the paragraph. :

‘g;, PONSECA TRUQUE (Colombia) and Mr. de SOTC (Peru) supporte&,those
observations. T o : o

Sir Roger JACKLING (United Kingdom) said that the wording originally
proposed by v the Rapporteur was completely satisfactory to his delegation, ahd
wondered why the Polish delegatlon could not accept such a well balanced text.

After a discussion in which Mr. VONAU (Poland), Mr. YANKOV ?Bulgarla),

Mr. AGUILAR (Venezuela), and Mr. TELLO (Mexico) took part, Mr. VONAU Poland) asked
whether it would not be better simply to delete a part of the first sentence of the

paragraph, beginning with the words "to freedom of navmgatlon” and endlng with the
words "and regulation',

Mr. YANKOV (Bulgaria) said that, in view of the difficulties Yaised. by the
various amendments proposed, he would be w1111ng to agree to a return to the crlglnal
text provosed by the Rapporteur. .
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The CHATRMAN said that, in order o permit the discussion to make progress,
he wished to appeal tothe spirit of co-operation of delegations, and reminded them
once more that the original formula proposed by the Rapporteur was the result of long
and detailed work aimed at arriving at a balanced text on the difficult problem in
question.

B Mr. VONAU (Poland) said that he was prepared, in a spirit of conClllatlon,
to withdraw the amendmants he had proposed.

Paragraph 26 (new paragraph 29), as amended, was adopted.

Paragraph 27 (new paragraphk 30)

Mr STEVENSON (United States of Amerlca) suggested that the begiming-of
the first sentence of the paragraph should be amended to read: "... beyond the
territorial sea, refevence was made to rational utilization of such resources because
of their 1mportance in ensuring men's nutrition ...".

The Uhlte& States amendment was adopted.

My, PARDO (Malta) suggested that the end of the penultimate- phraseé in the
paragraph-should be amended to read "....the protection of the marine environment as
a whole and the conservation and msnagement of the living resources of the sea ...".

| The Malbese smendment was adopted.

Mr. DUDGEON (United Kingdom) euggeeted two mlnor draftlng changes in the
Engllsh text

Mr. FRANCIS (Jamaica) thought that at the beginning of the paragraph after
the words "dependent upon their coastal fisheries for their", the text should be
amended to read "liwvelihood or economic development, to the interests of other States,
particularly geographically disadvantaged States, including land-locked and «..".

: Mr, OLMEDO-VIRREIRA (Bolivia) said that he would prefer the deletion of
the reference to land-locked and ”shelf—locked“ countries, and the amendment of the
proposal made by Jamaica to read ".., to the interests of other States, partlcularly
countries that were the least advanced because of their geographical situation".'

Mr, FRANCIS (Jamaica) pointed ouit that what was involved was o statement by
a delegation that had been found particularly strikihg by the representatives ef
many countries, and it should be reported accurately.

Mr, OIMEDO-VIRREIRA (Bolivia) said that he would leave the matter to the
Rapporteur, who could flnd in the summary record the wording used by the delegation
goncerned,

Paragraph 27 (new paragraph 30), as amended, and subject to the amendment to
be made by the Rapportesur, was adopted. -
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Paragraph 28 (new ‘vparagraph 31}

_ Mr, KUMAGAT (Japan) thought that the beginning of the paragraph sounded
somewhat too subgectlve. He suggested that it should read "Reference was made to
the need for more precise rulesin...".

Phe Japanese amendment was adopted:

Paragraph é@ (new'paragraph 31), as amended, was =dopted.

Paragraph 29 (new paragraph 32)

Mr. ABDEL-HAMID (Egypt), Rapporteur, indicated that the last comma_in the
paragraph should be deleted. - o

Mr. VINDENES (Norway), speaklng on behalf of the delegatlons of Dermark,
:Sweden, Norway and Iceland, said “that those delegations had no.objection to the text
‘as drafted by the Rapporteur Nevertheless, they would 11ke to gee the third’
sentence replaced by the following wording: "Particulaxr reference was made to
developing coastal States and to other 5 States or -areas heavily dependent on fisheries.
"~ The view was stated that any future régime -should safeguard the special interests and
needs -of such States and areas"

Mr., TELLO (Mexico) proposed that the first sentence should be amended to
read "It was generally recognized that cocastal States sought to.reserve for their
. nationals the living resources of the sea in. areas adjacent to thelr coasts"

M; KUMAGAT (Japan) congidered that, as 1n the precedlng paragraph, it
would be more accurate to say 'Many delegations expressed the view- that coastal
States ..."qf

Mr. Mr. HARRY (Australla) suggested that the second eentenue be amended to
read "There was a wide support for the view that this enfailed certain specific
rights and duties for all coastal States with respect to utilization ...".

_ Mr., AKYAMAG (Turkey) proposed the following wording for the last phrase in
the paragraph: "taking into account, the interests, traditional and other, of :
dletant—waters flsherles” '

_ ‘Mr. VALDIVIESO (Peru) supported the proposal of the Mexican representatlve
and suggested that it should be supplemented by adding the sentence: "On. the other
hand, other delegations considered it advisable to take into account the interests
of traditional distant-water figherieg". The last sentence in the paragraph would

then be deleted.

, My, FRANCIS (Jamalca), referring to the proposal by the Norwegian -

. representative, said that the draft report simply restated a universally recognized
" principle, which was included in the Declaration of Principles contained in General
Assembly resolution 2749(XXV)., He believed that it would be more prudent not to
introduce a new idea, and hoped that the Norwegian representatlve would not press
for the inclusion of his amendment.
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Mr, PONSECA TRUQUE (Colombia) supported the Mexicen: propﬁsal, addlng that |
there should also be a reference to "sovereign rights", , ‘

Mr., BEBAGLIATTI (hrgentina) said e supported the Mexican répresentativels
proposal, but wondered if it could not be combined with the original text by seying,
for instance: "had a special interest in reserving for their nationals the living
resources ...". He supported the suggestion of the Colombian répresentative and
that of Australia, but believed that there might be a compromise between—the latter
and the Norwegian representative's proposal, in view of the.reservations expressed by
the Jamaican representative; the reference might, for instence, be not to "all coastal
States" but to "some coastal States". L

Mr. NJENGA (Kenya) supported the Mexican proposal as reworded.by -the
representative of Argentina. He hoped that the Japanese representaﬁlve would not
insist on his suggestlon, since no one in the Sub-Committee had questioned the interest
of coastal States in the living resources of the sea in areas adgagent to their coasts,
and the wording used by the Rapporteur was extremely flexible. However, if the
Japanese representative maintained his proposal, a second sentence should be added to
read;: "One delegatlon expressed a contrary view”. The amendment proposed by the
Aistralian representative gave rise to no problems. ‘As to the Norwegian
representative's proposal, it was true that the view reflected had been expressed on
gany occasions, but perhaps it would suffice to add a 51ngle gsentence to the existing

ext : :

Mr. PARTO (Malta) said taat it would be more accurate in ‘the last sentence
of the English text to say "distant-water". He also suggested that in the same
sentence the words "mder various schemes" should be deleted.

 Mr. ABDEL-HAMTD (Beypt), Rapporteur, said that the representatives of Mexico
and Peru had just given him a text, on which they had agreed, to replace the first
sentence. - That text read: "It was generally recognized that coastal States sought
to reserve for their nationals the living resources of the sea in areas adjacent to
their coasts. On’ the other hand, some delegations conegidered it adv1sahle tc take -
into account thé intérests of traditional distant-water fisheries".

Sir. Roger JACKLING (United Klngdom) sald that: the large number of amendments
and sub-amendments proposed made it very difficult for his’ delegatlon to take & o
position on them. He therefore suggested that the Sub-Committee should pass on
1mmedlately to the consideration of paragraph 30 and revert to paragraph 29 when the
Chair was able to Submlt a néw text - unless, of course, delegations preferred to
adopt the paragraph as orlglnally drafted by “the Rapporteur, vhich would undoubtedly

be the best solutlon.

Mr. TELLO (MExlco) agreed with the United Kingdom representatlve.‘

Mr. ABDEL-HAMTD (Egypt), Rapporteur, agreed with the speakers who had asked
that paragraph 29 should be adopted ‘a5 it stood, apart from the inelusion of the
amendment submitted by Australia and & sentence, as proposed by the representative of
Xenya, to meet the suggestion of the Norwegian representative. Co
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Mr, STEVENSON (United States of Americe) approved the Rapporteﬁr*s proposal.

Mr. VINDENES (Norway) said that he had followed the discussion with close
attention, =znd wished to repeat that the delegations for which he spoke had no
objection to the existing text, or to the various amendments that had been submitted.
They only wished that the report should contain an appropriate reflection of the

~position they had always maintained that there shouwld be a peference to coastal States
that were heavily dependent on fisheries. He thanked the representative of Kenya
for his suggestion, and said he was prepared to consider any compromise wording that
that representative might wish to propose.

Mr. PARDO (Malta), supported by Mr. KUMAGAT (Japan) and Mr. KEDADI (Twnisia),

suggested—that paragraph 29 should be considered and adopted sentence by sentence.
That would no_doubt help to clarify the situation. :

It was. so agreed.

The CHATRMAW invited the Sub~-Committee o consider the first sentence, to
which améndments had been submitted by the representatives of Mexico, Peru and Japan.

pir. KUMAGAT (Japan) withdrew his proposed amendment.

Sir Roger JACKLING (United Klngdom) thought that the word "adv1sable“
saggested by the Peruvian ‘representative was too weak, and should be replaced by elther

"egsential" or 'necessary".

Mr. STEVENSON (Unlted States of America) thought 't’hat the only way of giving
the proper balance to the sentence suggested by the Mexican representative would be to
say: . "A number of delegations referred to the aspirations of the coastal States i..".
‘As to the sentence proposed by the Peruvian representative, he himself would prefer a
different wording, such as "Other delegations expressed the view that coastal States
should be given appropriate preferences on the coastal and anadromous specles, taking
into account the lnterests of distant-water fisheries". , : : :

- The CHATRMAN suggested thaf to find a way out of the impasse the
representatives of Mexico, Peru, the United Kingdom and the United States should
consult each other and submit a joint draft for the first sentence.

“Mr, MOVCHAN (Uhlon of Soviet Socisiist Republics) said that 1t seemea
pointless at that late hour to think of starting to redraft a text which, after
numerous consultations, had been drafted with the greatest care by the Rapporteur
during his long hours of work. After all, the Sub-Committee was produclng‘only an-
information document, whose form would have no effect on the conduct of its work.

If new negotiations were nevertheless to be undertaken, hig delegation would ask to
take part in them, after rece1v1ng the Russian version of the wvarious amendments
proposed. “He appealed again to the members of the Sub-Committee to accept as it stood
the perfectly balanced and impartial text of the Rapporteur.
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_ The CHAIRMAN recognized the soundness of the arguments advanced by the
Soviet representative.  If the Sub~Commities wished to adopt a procedure different
from what he himself had thought it appropriate to suggest, he would cextainly not
obJect. .

: Mr DJALAL (Indonesia) associated himself with the representatlves of the
United Xingdom and the Soviet Union in ipviting the members of the Sub-Commlttee o
withdraw theix amendments and adopt the text a8 drafted by the Rapporteur.

Mr LAGARDE (France) also supportea that view, He pointed out that hls
delegation had not proposed any amendment, and that the amendments made to early
_ paragraphs had not in any way changed the substance.

' Mr. VINDENES (Norway) suggested that the Sub-»Gommlttee ‘should maintain the .
Rapporteur's draft, adding only a fourth sentence readlng. "Bqually reference was
also made to States or areas heavily dependent on fisheries whose special interests
and needs should be taken fully into account in any future régime".

Mz, FONSECA TRUQUE (Colombia) obgerved that any. amendment to a perfectly
“balanced text ‘would necessarily entail thé adoption of ancther smendment to offset it.

Mr. CASTANEDA (Mexico) said he wished to maintain his propoéed“amendment
and would accept the reference to anadromous species suggested by the United States,
.as well as the suggestion by the Uhlted Kingdom thaﬁ the word "adv1sable"-be replaced

by the word "mecessary".

The CHATRMAW invited the Sub-Committee tc adopt the first part of paragraph
29, congisting of the proposals by the Mexican, Peruvian and- Australian representatives,
with the amendments proposed by the United States, the Unlted Kingdom and Turkey.

. Mr. REBAGLIATTI (Argentlna) asked the Mexican representative lf he would
agree to the following wording in the Spanish text: "los estados cosieros desean

reservar para sus nacionales ...;;, An the Tirst sentence.

Mr, GASTAN_EDA (Mexico) said that he would.

Thé‘first part of paragraph 29 (the new paragraph 32), as proposed by Mexico,

Peru and Australla, and amended by the Uhlted States, the United Kingdom and Turkey,

was adopted.

The CHATRMAN 1nv1ted the Sub»Commlttee to consider the second part of the .
'paragraph, namely the sentence proposed by Norway, whloh would be inserted after the
third sentence of the present paragraph 29. :

The -fourth sentence of paggg;gph 29_£the new paragrqgh 52!, proposed by Ndrwgg,.

was adopted. .
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The CHATRMAN invited the Sub-Commi ttee to decide on the Colombian amendment,
referring to exclusive "sovereign" rights -instead of to exclusive "fishing" rights
before the reference to preferential rlghts in the last sentence.

The Colombian amendment to the 1ast sentence of paragraph 29 (the new paragraph 3%2)
was adopted

Paragraph 29 (new paragraph_jE)Q as a- whole, 28 amended, Was adopted

Paragraph 30 (new paragraph 33)

- Mr, NJENGA (Kenya) proposed that the words. "sovereign rights and the
exercise of" should be inserted before the words "exclusive Jurlsdlctlon" in the
second sehtence.

Mr.‘CASTAﬁEDA (Mexico) éndorsed the Kenyan amendment,-

Tha Kenyan amendment was adopted.

“approach which his delegatlon had dlscussed. It would read:’

"A zonal approach under which there would be international management of ocean
fisheries, together with exclusive jurisdiction of the coastal State over

‘living resources withjn a 200-mile economic zone to be exercised in accordance
with treaty-defined principles, was contalned in the draft ocean-space treaty

submitted by Malta'.

The Maltese amendment was adopbed.

Mr _BEEBY (New Zealand) sald that the words "right and responSLblllty” in
.-the 27th line of the paragraph should be in the plural.

The New Zealand amendment Was adopted

Mr. CUENCA ANAYA (Spain) proposed the following amendments bo the Spanlsh
‘text of paragraph 30: the deletion of the words "la admlnlstra016n....reglamentarla“
in the thirteenth and fourteenth lines, and of the words "como guardig in the.
fifteenth line of the Spanish text, and gubstitution of the words "en oalldad de
guardidn, la administracidn exclusiva y la compebtencia para reglamentar'. Moreover,
the words "entre otrog" should be uaed instead of "entre otras cosas' in the fifth

11ne of the Spanlsh text.

The CHATRMAN said that, if there were no objections to those correctlons to
the Spanish text, paragraph 30 could be adopted

Paragraph 30 (new paragraph %3}, as amended, was adopte&.
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Paragraph 31 (new p aragraph 34) .

, Mre BLAEHR (Denmaxk) proposed two addltlons, The first ‘consisted of--
inserting the folloring text at the end of the third sentence: "Another ¥iew was. that
this was also the case with respect to anadromous species”, The second was the
~e2ddition of the following gentence at the end of the paragraph: "It was.also
“stgeested that' contrel and eAfdrcement. powers "ghould prlmarlly be vested in ﬁhe
regional flshezles organizations', . - S :

The two amendments propose& by“Deﬁmérk'Were gdopted.,

Mr, PARDO (Malta), spesking with reference to the role of internsticnal
fishery organlzatlons, proposed the addition of a sentence which would mentlon the

criticism voiced by some delegations. The sentence would read:
expressed was that internationel fishery organizations should be 1ntegrated w1th1n a

more comprehensive framework"”.

The amendment proposed by Malts was adopted.

M, VALDIVIESO (Peru} proposed that the wérds "if was stated" in fhe'%hlrd
sentence should ‘be replased‘by "some delegations stated". ‘

The amendment proposed bv Peru was adOpted

gggaph 31 (new p__ggraph 34), as anended, was adopted.

Paragrapn 32 -(new pa_r%graph 35); _ . | | C

Paragraph 32 (new pavagraph 35) was_adopted.

Pavagraph 33 (new paragraphs 36 and 37)

Mr. OLMEDO—VIRREIRA (Bollv1a) said that ‘the Spanish text of the paragraph ..
should be revised, pecause - ~it did not clearly bring out the different views which had

been expressed.

My, VALDIVIESO (Peru) said that a clearer distinction -should be made between
the situation of. land~locked coumtries and that of other countrles.‘”“

. M, MITANGA” (Zambla) suggested a redeaft of paragraph 33 but, after comments
thereon by Mr. NJENGA (Kenya)}, Mr. REBAGITATPI (Argen'bma) and Mr. KEDADI (Tunisia), -
he said he would be, satisfied’ w1th the following changes: thé word "Verlous" to be"
inserted at the begimming of the paragraph; at the beginning .of ‘the’ gacond sentence,
the words "Reference was made to" to be replaced by wording which suggested that
agreement had been reached on the points subsequently listed; 'in the same sentence,
the words "as well as to agreed arrangements (regional or bllateral)“ tobe. deleted, .
the full stop at the end of that sentence to be replaced by a comma, followed by the
words "and more specifically +eo"s lastly, towards the end of that sentence, the
phrase "the living resources of the sea" to be changed ‘to "the ' natural ‘Fesdlirées of
the sea', although he would not press that amendment if it gave rise to objections.
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Mr. REBAGLIATTI (Argentina) observed tha® agreement had.been weached only
on 'z list of points, not on the poinis themselves.

M. ABDEL-HAMID (Egypt), Rapporteur, said that, to cover the suggestions
which had been made, the second and third sentences might be revised to read:
"It was agreed to consider the general principles of the law of the sea concerning
such countries and more specifically the following points: free access ..." The
list of points in the third sentence would then follow. — The-referencé to:regional -~
or bilateral arrangements would disappear. The word “Various" would be inserted
at the beginning of the paragraph, but the word "living" near the -end of the sentence
would bz retained, inasmuch as the Zambian representaxlve was not 1nslst1ng'on its

being changed.

M. UPAJJHYAY (Nepal), Mr. BACKES (Austria), _Mr NJE}TGA (Kenya), and
Mr. OLMEDO-VIRREIRA zBollvia) agreed to the wording read out | by oy the Rzpporteur.

Mr. REBAGLIATTI (Argentina) replying to a comment by Mr. ARYUBI :
(Afghanistan), said that the reference to "agreed arrangements (regional or bllateral)“
could not be omltted. Several delegations; 1nc1ud1ng his own, had spoken of such

_ ™S SHITTA-BEY (ngerla) and Mr. KAZEMI (Iran) agreed with the. representative
of hrgentina. a

Mr, KEDADI (Tunisia) said that he too felt that a reference to regional or .
bilateral arrangements should be made in the réportu He suggested that they should .
be the subject of a separate paragraph which might read:/ "Reference was also made to
agreed arrangements (regional or bilateral), although that réference vas questioned
by the land-locked countries."

Mr. KACHURENKG (Ukrainian Soviet Socialist Republic) and Mr. PARDO (Mal'l:a.)
endorsed the<word1ng proposed by the representative of Tunlsla. _

: Mr, MHLANGA . (Zambla) sald that, in a spirit of compromise, he too would -
accept it.

: Mr. OIMEDO-VIRRETRA (Bolivia) said that the land-locked countries wanted
widely applicable agreements that would meke their pos;tlon less dependent. That
view should also be reflected in. the report. -

Mr. REBAGLIATTI (Argentina) suggesied that the wording proposed Yy the
representative of Tunisia should be amended to read as follows: "In this respect,
reference was also made to agreements (bilateral or regional) to be concluded,
although likewise this reference was questioned by delegations of land-locked
countries, which considered that their interests would be better safeguarded by
general agreements." That might meet the w1shes of the Bolivian representatlve.

Mr. ARYUBI (Afghanistan) said that he could support the Argentlne text
but. would’ prefer the reference .at the end of the paragraph to be %o "lnternatlonal"

egreements,
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" Mr, UPADHYAY (Nepal) also supported the new wordlng as just amended by the
representatlve of Afghanlstan.

My, MHALANGA {Zambia) suggested that the end of the new paragraph should read
as follows: "which considered that their ir terests would be botter and more -
appropriately safeguarded by international sgreements.”

—-- - The CHATRMAN said that if he heard no further obgectlons he would suggest
that the Sub-Commlttee should adopt paragraph 33, with the amendments proposed by
the Rapporteur, along with the new paragraph proposed by the representative of Tunlsla,
as anmended by the representatives of Argentina, Afghanistan and Zambia.

_ Paragraph 33 (new paragraphs 36 and 37), as amendedirwas adopted.

Paragraph 34 (new paragraph 38)

My, TELLO (Mexico) suggésted that the end of the paragraph should be
revorded to read: "including the countries with broad Eontinental]shelves which had
exerciged soverelgntv over them for a period of %ime"; for what was involved was
soverelgggy, rather than jurisdiction. - o ) '

Mr, PARDO (Malta) suggested that, for.the sake of clarity, the first few
words should read "including those which had exercxsed ceees

The Mexican amendment. as amended by the Maltese representatlve, Was_ adopted

Paragra’ph 34 (new pa,ragraph 58), a8 amended., Wag adop"aed.

Paragraph 35 (new paragraph 39)

Mr. ABDEL-HAMID (Bgypt), Rapporteur, said that he would like to make a few
changes in the wording of the paragraph. In the first place, the word "archipelago
in the English text should be replaced by "archipelagic! vhen it was used as an
adjective. Secondly, in the last sentence the clause following the words Mapecial
régime" should be changed to read: '"which wenld 2lso accommouate other interests by
providing for the innocent passage of foreign ships through d951gpated sea lanes in

archipelagic waters".

1t was so decided.

Paragraph %5 Cnéﬁ paragraph %97, ag amended, wag adopted.

Paragraph 36 (new paragraphs 40 - 43)

Paragraph 19 (concluded) and paragraph 24 (conclude&)

The CHAIRMAN said that tollowing the comments made at the 46%h meetlng
regarding paragraphs 19. ”4 and 36, the representatives of Greece, Italy, Tunisia
and Turkey had met and, in an exemplary spirit of compromise, had jointly drafted two
new paragraphs to » % -» paragraph 36. The two new paragraphs would read: '
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"Reference was made to the various kinds of islands and to the criteria
applicable to them, such as their size, their location, their population and
the marine space related to them, in order to make a thorough study of the
different situations which may arise. = In particular, the régime of islands

- was referred tu.in connexion with islands undex colonial dependence or
foreign domination .or control or under the sovereignty of a State and located
in the continental shelf of another State in z different continent. Islands
were also mentioned in general, as well as in specific¢.contexts such as those —
"of the territorial séa and the continental shelf and their delimitation, the
exclusive economic zone beyond the territorial sea and other related matters."”

"On the other hand, views were expressel by some delegatlons which
emphasized the. 1nd1v151b111ty‘of territorial sovereignty and jurisdiction
and referred to the dangers xnherent ln draw1ng any . dlstlnctlon between
between island States on the one hand and 1sland¢ wmder the Jurlsdlctlon ‘
of a State on the other. Stress was furthermore laid on the non-existence
of a generally recognized conocept of continent or of continental shelf, as
well as on the unacceptablility of puttlng'forth notions which would apply
to some continents and not to others. The wégime for enclosed and  _.
semi-enclosed seas and for artificial islands =nd installations was also
referred to."

He added that the delegations of Jamaica and of Trinidad and Tobago, which had
origirially wished to present amendments.to the above text, had finally accepted 1t,
subject to its belng'supplemented by the two following paragraphs.

"It was emph33lzed that the foreg01ng reference té islands in no way
relates to island States, More particularly, with respect to the law of
the sea, no distinction in the application of rules could be made between

coastal States and island States.!

"It was also stated that dependent island unitse maintain their
inherent right, on attaining independence, o claim, on a basis of
equality, all rights enjoyed by independent coastal States.”

Mr, ABDEL-HAMID (EBgypt), Rapporteur, pointed out that some parts of
paragraphs 19 and 24 should now be deleted: in paragraph 19 the words in the second
set of parenthesis "(for instance ... States, etc.)", and in paragraph 24 the words
"and the special problems related to the continental shelf of certain 1slands"

towerds the end of the paragraph.

I@zegfaph 36 as originally drafted would thus be replaced by four new paragraﬁhs
- the two proposed by Greece, Italy, Tunisia and Turkey, and the two proposed by
Jamaica, and Trinidad and Tobago. They would appear in the final version ofthe

report as paragraphs 40 fo 43.

My, CUENCA ANAYA (Spain) said that vhile he did not object to the amendments,
he regretted that the text of the proposed paragraphs had not been distributed earlier
and that a Spanish vérsion was not available.
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_ Mr, PRIETO (Chile), Mr. OLMEDO-VIRREIRA (Bolivia) and Mr, FONSECA TRUQUE
(Colombia) supported the remarks of the representative of Spain.

Mr. LAGARDE (Prance) said that he too would have liked to have had the
opportunity to examine the proposed new paragraphs more carefully, prefersbly in French.

Mr, FRANCIS (Jamaica) pointed out that tﬁé'deiegatlons submitting the new
paragraphs had met for consultziions in the course of the day. - -The delegation of
Trinidad and Tobago had seen the proposal of the four other delegatlons for the first

time only & short while previously.

The CHAIRMANW said that, if there was no objection, the four new paragraphs

be amended in line w1th the Rapporteur's suggestlons.

It was so decided.

Paragraph 36 (new paragraphs 40_- 43), asg aménde&, was adopted.

Paragraphs 19 .and 24, azs amended, were adopted. - e

Paragraph 37 (new paragraph 44)

Mr. PARDO (Malta) proposed the insertion of the words "the quality and".
between the word '"preserve" and the words "the ecological balance" and the words
"and duties" between the word "rights" and the words "of coastal States' near the

end of the paragraph. _ . N

The Maltese amendments were afdopted.’

Paragraph 37 (new paragraph 44), as amended, was adopted.

Paragraph 38 (new paragraph 45)

‘Paragraph 38 (new paragraph 45) was adopted.

Paragraph 39 (new parsgraph 46)

Mr. PARDO (Malta) proposed the addition of a new sentence at the end of the
paragraph, reading: "A further point mentioned was control in the use of such '
technology as might have serious effects on the marine environment".

The Maltese amendment was édqpted.

Paragraph 39 (new paragraph 46}, as amended, was adopted.

Parsgraph 40 (new paragraph 47)

Mr. TELLJ (MEcho) requested the deletion of the words "por ultlmo" at the
beginning of the Spanish text of the paragraph.
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Mr. AKVAMAG- (Turkey) observed that the Rapporteur had been guided by the.
list of subjecty and issues relating to the law of the sea which had been drawn up
in compliance with General Assembly resolution 2750 C (X(vV). However, the question
of the effects of the provisions which would be adopted at the .fiuture Conference on.
the law of %he sea on earlier multilateral conventions on the subqeqﬁ, originally
included in the list, had since been deleted. Accordingly, the reference to that
question in J(;hé paragraph under consideration should also 'be deleted

Mr TELLO (Mexxco) obgected that the questlon had’ been discussed at 1ength
in Sub~Commibtee 1T and that fact should therefore be reflected in the report.

Mr. HARRY (Australia) agreed

. Mr:”AKYAMA (Turkay) suggested that, if the queatlon wag to be mentloned,
the referefice 1o aftér the words 'national jurisdiction" should be amended to read:
"the relationshifp:- of the provisions adopted at the future Conference of the law of
the sea to the 1958 Cenvention and to the earller-multliaieral conventions of a
general nature on the subjedt". :

Mre, TELLO (Méx1co) wished to know which multilateral conventions the
representative of. Tarkey had in mind. :

_ Mr. ABDEL—HAMID (Bgypt), Rapporteur, felt that the representatlve of Turqu
should not press for a reference to the 1958 Convention.

Mr, PARDO (Malta) suggested that the disagreement on the paragraph should
be settled by deleting the words "the effects of the provisions adopted at the future
Conference on the law of the sea on the earlier multilateral conventions on the
subJect", a8 the representatlve of Turkey had originally suggested.

It was so declded

Paragraph 40 (new paragraph 47), as smended; was adopted.

Section ITI (4/AC.138/8C.II1/L.13/43d.1)

Paragraph 41 (new vparasraph 48)

Mr. ABDEL-HAMID (Egypt), Rapporteur, referred to an “hmendment which had %o
te mede for technical reasons. In the English text, the second sentence should '
reads "The approved 1ist is hereby transmltted to the Committee"

. It wvas so decided.

Paragraph 41 (new parsgraph 48), as amehded, was adopted.
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Paragraph 42 (new paragraph 49)

7 Mr, NJENGA (Kenya) suggested that the word "agreed" at the begimning of
the paragraph should be replaced by the word "proposed". ! number of delegations,
including his own, Lad considered that items 6 and 7 were separate items.

There followed an exchange of views, in which Mr, MOVCHAN (Union of Soviet
Socialist Republa.os), Mr. STEVENSON (United States of America), Mr. BVENSON (Norway),:
Mr. XUMAGAT (Japan), Mr. BLABHR (Denmark), Mr. KEDADI (Tunlmas Mr. PARDO {Malta)
and My. SHITTA-BEY (nger1a5 took part. ' '

Thereafter, Mr. STAVROPOULQS (Under—Secreta:rynGeneral fox Legal Affairs,
United Nations Legal Counsel) expressed the view. that the discussicn was pointless,
since 1tems 6 and 7, by their very nature, would hare “to be treated slmultaneOusly.

Mr. _SHITTA-BEY (ngena) ym. ZOTTADES (Greeoe) and Mr, :raogr:z_:g= {Bulgaria)
thought that 1t would be better to delete paragraph 42 altogether, inview ¢f the -
opinion expressed by the Legal Counsel.

Mr, STEEL (United Kingdom) pointed out that the paragraph recorded a

compromise which the members of the Sub~Committee had reached, afier much dlfflcultyr" 
a few days earlier, and which should be reflected in the report.

Mr, NJENGA (Kenya) said that he would accept the Rapporteur s text in a
spirlit of conciliation, but hls delegatlon still felt that items 6 and 7 were
separate items.

The CHAIRMAN assured the representa%ive of Kenya that his statemént would.
appear in the record of the meeting. He suggested that paragraph 42 should be -
adopted as it stood. ' _ :

Paragraph 42 (new paragraph 49) was adopted.

Paragraph 43 (new p: ragraph 50)

Paragraph 4% (new pesragraph 50) was adopted.

Paragraph 44 (new paragraph 51)

Mr, TELLO (Mexico) requested *the inclueion of the following sentence at
the end of the paragraph: "Other delegations pointed out that the reservations in
no way affected the pr0v131ons contained in paragraph 3 of the explanatory note of

the list".

| Thé Mexican smendment was adopted.

Paragraph 44 (new paragraph 51), as amended, was adopted.
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Section IV (4/AC.138/SC.IT/L.13/44d.1)

Paragraph 45 (new paragraph 52)

Paragraph 45 (new paragraph 52) was adopted.

Section V (4/AC.138/SC.II/5.13/Add.1)

Paragraph 46 (new parasraph 53)

Paragraph 46 (new paragraph 53} was adopted.

The draft report of Sub—Committee IT (A/AC,1%8/SC.II/L.13 and Add.l), as

as amended, was adopted.

CONCLUSION OF THE WORK OF SUB-COMMITTEE II FOR THE SESSION

After the usual exchange of courtesies, the CHATRMAN declared that
Sub-Committee IT had completed its work for the current session.

The meeting rose at 10 p.l.
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