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CONSIDERATION: OF QUESTIONS REFERRED TO THE SUB~COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON ORCANIZATION OF WORK" AS READ OUT BY THE CHATRMAN
AT THE FORTY-FIFTH MEETING OF THE COMMITTEE BEID ON 12 MARCH 1971
(A/4C.138/80.11/L.21~41) (continued)

Mp. JAGOTA (India) introduced the proposal entitlsd "Draft'Articles on
Fisheries" (4/AC.T38/SC.II/L.%8 and Corr.l), which was sponsored jointly by his
delegation and those of Canada, Kenya, Madagascer, Senegal and Sri Tanka. As had
been explained at previous sessions of the Sub-Commitiee, his delegation took the view
that a proper balance should be established between the interests of the developing
countries in fishery resources and the need to establish a fair and effective legal
order as a whole. o '

Indis had a doaétline.over 4,000 miles long and a million fishermen traditionally
fished in inshore waters from small bhoats. They c¢aught over a million tons of fish
a year, but India's annual per capita supply of fish was barely 2.8 kilograms, which
was one of the lowest in the world. There wag, however, a great abundance and variety
of fish breeding and feeding near fthe Indian coast, so that fish was an lmportant
part of the nation's resources. With some asgsgigtance from friendly nations and
international organizations, India was now developing its'fisherﬁ'resources and
increasing the cateh by infroducing larger and better-equipped boatls capable of fishing
in deeper waters. Harbour and shore facilities were also being developed. Fish was
thus increasingly a source of animal protein to the Indian people as a whole, and
at the same time it was improving the economic prospects of the fishermen, providing
employment and generating a new scurce of foreign exchange earnings. Accordingly
greater emphasis would be laid on the development of fishing_activities in India's
forthcoming Fifth Five-Year Plan. S

It was estimated that the present amnnual cateh of fish from the Indian Ocean,
of some 2.5 million tons, could be increased to at least 10 wmillion tons. The
countries bordering the Indian Ocean wers, therefore, naturally very interested in
exploring and managing its fishery resources and justifiably anxious legt they be
taken away by other fishing nations under cover of the principle of freedem of fishing.
What was more, éven highly migratory species wére now being over-fished and might
become'depleied, giving rise to new prqblems, unless global regulations were made and

an adeduate regulatory body empowered Lo enforce them. -
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The developing countries therefore had a special interest in establiéhing.a fair
international legal order for thHe proper distribution and utilization of fishery
regources., For the Saﬁé reagsong they believed that the concept of the exclusive
fishery mone should be separated from the concept of the territorial sea, and that
&ll fishing activities should be regulated, by the coagtal State within the exclusive
fishery zone and by regional and global regulations in other areas and with regard
to particular species. !

As could be seen from the introductory Note to document A/AC.138/SC.II/L.38,
fivst, the prdpcSal elzborated an impOrtantlelemeﬁt of thé concept of the exclusive
economic zone; and secondly, it was presented to promote‘discﬁssion and. did not
reflect the final views of the sponsoring delegations.

The propogal contalneé 14 articles: article-11l, on anadromous species, had. yet
to be elaborated, and article 14 would contain the final clauses. He summarized
the main features of the remaining twelve articles.

Mr. RAJAPAKSE (Sri Ianka) stressed that the proposal contained in
document A/AC.lBB/SC.II/L.BB dealt with one particular aspect of the exclusive
economic zone, namely the conservation, management and exploitation of its Iiving
resources, a.éuhject to which his Govermment attached the nighest importance. — From
time immemorial large sections of Sri lanka's population had depended for their’
livelihodd on the sea, and the Government was meking increasingly substantial
investments in the development of the fishing industry.

Ee wished to comment on only a few specific points of the proposal; beginning
with the nature of the coastal State's rights in the zone. Article 1 was similar to
article 2, paragraph 1 of the Conveéntion on the Cohtinehtal'Shelf, but gave the
coastal State a more complex role in relation to the living resources of the zone than
it had under the Convention. ‘ ' -

It was aﬁticipated that the actual extent of the exclusive fishexy zone would be
a matter for negotiation within the maximum limit to which the.draft referred. Some
States would be prevented by their geogfaphical location, for example, from extending
their exclusive fishery zone to the full extent permitted by the articles. As all
States should be informed of the 1imits.of any coastal Stafe's exclusive fishery zone,
article 3 of the draft called for notification of those limits to a permanent body with

international public functions.
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Articlen 4 and 13 emphasized the difference between the concept of the excluéive
fighery zone and all pfonosals, however 1liberal, for giving preferential fighing
rights o ueVEloplng coastal States. The non-exhaustive 1ist {in arvticle 4) of
terms and condltlonu under which a State might permit another State's nationals to
fish 1n ity exolu 1ve flﬁhery Zone underllned not only the exclusive nature of the
Zone but also the pvoprletary nature of the coautal State's rlghtr to ite ]1v1ng :
resources.

Phe exclusiveness of the fishery zone wag not ilncompatible vlth.the idea that a
coastal State might allow foreign nationals to exploit the zone in order to ensure
optimum_ufilization of its rescurces. On fhe contraxry, once'ﬁheir sovereign rights
over the fishery zone ﬁere reéogniied, most coastal States of'iimited fishing capacity
might be expected to pursue liberal policies in that regard. Such-policieé would be
dictated essgentially by two factors, namely‘conservation ériteria and the competitive
nature of the offer made by fthe forelén:nétional geeking to exploit the zone. That
offer might include not only the payment of fees buil also théwtfaining of coastal
State persommel, gTantg of equipment and other opportunltles for the ra@ld,%ranofer
of marine science and technology. ' '

Article 5 was designed to pressrve the historic rights enjoyed by nationals
of one State in the exclusive zone of ancther State, provided that the foxmer
State was a developing country and in geographical proximity to the latter. The
rights must also be founded on long usage and economic denendence, which must be
understood to mean ugage over past centuries, not merely in a vecent era of
technologlcal progress, and dependence for the very llvellhoodioz a $ubstantléi A
part 6f‘the population, not merely for the maintenance of a high stendard of
living. '

Article 6 concerned the granting of fishing rights to land-locked States.

There, as in article 5, the facilities offered were restricted to nationals of the ‘
State concerned, which was a logical consequence of conferring such facilities

ypon developing States only. It would defeat the purposes of the articles to

allow those enjoying the facilities in question to introduce their technologically
advanced partners into the ecomomié zone of another State on the grounds Qf

gollaboration in a Jeint venture.
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Articles &, 9 and 10 emphaszirzed the need for systematic management of the living
resourcaéfoutside the exclusive fishery zone. Coastel States, regional. arrangements
and iﬁternational organizations all had s part te play. Article § gave the coastal
State preferential rights in an ares of unipecified size adjc_ning its exclusive
fishery zone. The extent of that ares would have to be determined taking into account
the extent of the exclusive fishery =zone.

Article 9 gave expresgsion to a concent which his delegation hed been consistently
advocating for years, ndmely the regulation of fisheries on a broad regicnal basis.

.

The provisions of the draftc relating To national and régional management rights and
responsibilities did not preclude the posggibility of joint efforts by the developing
countries to co-ordinate their respzotive mensgement systems. There could also be
co~operation between States and intermational crganizations in the management of
certain highly migratory species. Within the limits set by the concept of the exclusive
fishery'zoﬁéa the coastal States and organizations such as FAQO would be sxpecited to
co~operate as closely as possible in the adoption and application of international
regulatory norms relating to ¥he menagement and conservation of such species.

There were several references in the text fo "the amthority designated for the
purpose by the Conference on the Law of the-Sea". That neutral phrase had been used
in order to allow for the possible emergence of new ingtitutions, but it should be
borne in mind ‘that existing institutions such ss FAQ, with its regiomal fighery
compisgions, might well ve called upon to wmdertake the respongibilities in question.

My, NEEDIFR (Canada) said that since the draft articles co-sponsgored by

his delegation (4/AC.138/5C.1T/

O U . . . .
1.35) did not reflect the final views of the sponsoring
iz

delegations, it seemed appropriate to describe his covntry's position with regard
to figheries, especially in sc far .as those articles were concerned.

He wished to print oud first of all thet Canada, though rightly considered
to be in some respecits o developed country; did have communities highly dependent .
on fisheries. On the Atlantic coast especially there were many long=—established
commanities in which fishing or fish precessing were the only means of earning a
livelihood, and & meagre livelihcod at thet. The establishment of a regime which
would be as effective ap possible in maintaining the yield of the fisheries at a
high level was therefore no less important to Canade than to the many other nations

which fished off the Canadien coasts. In his dilegation's view the coastal States,
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Article 9 drew atﬁention to the impofténbe of the regional approach to the solution
of fishery develoﬁmént aﬁd‘management problems; Although it referred only to activities
outside'the'iimiﬁs'of the exclusive fishery zone, neither fish nor fishéry problems
respected éuch boundaries, as he had just demonstrated. Canada had henefited frowm the
activities of more then one regional fishery body.' It appreciated, Tor exsmple, the
progress made bj the International Comnission for the Northwest Atlantlc Plsherles
(IONAF) in the reNulatlon of fighing., 4 general Conventlon on the Law of the Sea
would not of itself establish the exclusive fighery zones of the coastal States, the
modalities of which would be decided by the coastal States themselves, nor would it of
itgelf put an ena to bodies such ag ICﬁAh for the future of the conventicns on which
reglonal bodles were based resteu w1th the member States. His delegation envisaged a
serious attempt 1o retaln the best elemenis of existing arrangements through
consultation among the States concerned..

Article 13 dealt with the settlement of disputes, which was a sensitive area
deserving the clcse_attenﬁion of all delegations., The sponsors cf the draft would -
welcome comments ag to how faﬁ_they-should go towarde laying dowm compulsory dispute-
settlemeﬁt procedires. His delegation would be prevared to go further than the
present article required. Some delegations, however, could accept the basic proposals
reflected in the draft articles only on condition that effective compulsory third-party
dispute-gettlement procedures were egtablished, while others would have difficulty in
accepting any compulsory dispute-settlement procedures. The issue might, he thought,
prove central to the resoiution of the many new problems to which new concepts were
being applied. Canada for its part could not agree to litigation over the validity
of the basgic rights which wefe'being propesed for the coagtal States, but would readily

agree to 1itigationrconoerning the exercise of those rights.

Mr, ZODIADES (Greece), intrcducing the draft article on the régime of
islands proposed by his delegation in document A/AC,138/3C. II/L 29, said it was based
on existing international law and embodied the pvlnclple that an island, whatever lts
size, population or location, was an integral pari of the terrltorJ of the State,
irregpective of whether the State consisted solely of islands or of both conﬁlnental

and insular territory.
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Paragraph 1 repeated verbatim the dellnltlon of an island in article 10 0¢
the Geneva Convention on the Territorial ®éa and the Contlguous Zone. That-
définition, which excludéd man-made islands and structures; had been acéepted by
the International lew Commissién and seversl -other international legai_ﬁddiesf
Patagraph 2 embodied the mle of international law on the inbegrity and '
iadivisibility of a StatefS”soVéreignty'ovef‘its entire territory, and was based’
on the wording used in ariticles 1 and 2 of the Convention on the Territorial Sea
and the Contiguous Zone, and article 2, paragraph 1, of ﬁhe Conventlon on the’
Continental Shelf.- ) S ' '

Paragraph 3 embodied the principle of the equality of territorial sovereignty:
over territorial waters, reaffimming the existing fundamental mile of law and of
international practice that an island was entitled to have its own territorial waters.
That principle was also embodied in article 10, paragraph 2, of the Convention on
the Territorial Sea and the Contiguocus Zone, under which the same legal proviéions
applied‘to the measurement of the territcrial ses of an island as to the measurement
of the territory of the State as a vhole. Every island outside continental
territorial waters, whether it was a State by iteelf or part of a State, possessed
its own territorial waters. The provision in paragraph 3 of the Greek proposal
was designed to ensure equality of treatment for islands, notwithstanding the fact
that their;géqgraphical relavionship to other islandsg and to adjacent or opposite
States might affect the breadth of the territorial sea. Islands did not constitute .
an exception to the rule of ferritorial integrity. In international practice and
international cust.mary and conventional 1w, delimitation botween opposite and
adjacent States was based on the median line, every point on which was eguidistant
from the nearest point on the baselines from which the breadth of the territorial’
sea of each of the two States was measured. The principle of*equidistance was
generally accepted The draft articles proposed in documents A/AC 158/L 16 and
L.19 were re]evant to that quevtlon ‘ .

Paragraph 4 of the Greels draft was based on article 1 (b) of the Conventlon
cn the Contlnental Sh@ll, which applled the same definition of the contlnental shelf
to islands as to other parts of a State & terrltory. That was in harmony with _
customary international law, under which the dellmltatlon of the contlnental shelf
generally followed the same principles, irrespective of the continental or insular

character of the territory. Under intemrmational law, as established by international
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pfac%ice~and agreements on the delimitation of the continental chelf, islands, like
any ofher p@rt.of;the coast, were entitled fo a full sea-bed area. In the case of
islends cloge to another State, delimitation of the continental shelf was based on

the principle of equidistance, as provided for in article 6, paragraph 1, of the
Geneva.Conventionﬂonithe Continental Shelf. _

Howeﬁer, that article provided for the congideration of special circumstances,
in the ocase of continental ghelf delimitation, which did not follow the same strict
principles ag delimitation of territorial waters. Under intermaticnal law, the
notion of special circumstancsé could not generally be applied to iglands.
Acceptgnce:of the; rule that only some small islets or rocks were covered by that-
vague notion was implicit in the decision of theﬁIntefnatiogal Court .of Justice
in continental ghelf cases. It had stated that, for purposes of coptinenﬁalfshelf
delimitation, the presence of islets, rocks.and minor obastal projeciions, whoge
disproportionally distorting effect could be eliminated by other means, "could be
ignored". However, in international practice, as borne out by agreemente on
&elimitatiog of maritime space, contiguous zones and fishing zones, even small
iglands or minor coastal projections were taken into account in the determination
of the median line between States whose coasts were adjacent or opposite each
other. _ _ _ ‘

_ Where g in the case of the ferritorial sea provisgion was made for equal
jreatment of all coasts whether coniinental or insular, a.differént régime might
prove necessary for other zones of national jurisdiction, since jurisdiction in
tnem would not be l:gally eguated with sovereignty. The ferm "zones of national
Jurisdiction"” in paragraph 4 of the Greek draft covered the new concept of an
egonomic zone. The parégraphwlaid-down.a general rule, but permitied exceptions,
leaving*open the posgibility of negotiated solutions in individual cases. However,
tilateral sgreement could not be conoluded in a legal ~vacuum but should be in
harmony with internationally accepted principles. : , :

The last paragraph in the draft recogmized the special character of the
determination of the baselines of archipelagic islands in stating that the-

provieions of the article did not prejudice. the régime of guch iglands.
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The reglme of lslandg could not ke 1egally uased on criteria of size, populatloﬂ,
geouranhlcal looatlon or geologlcal conflguratlon ¥ thout Jeonard121ng the prlnclples
of soverelgn equallty ﬂna the 1ntegrlty oI terrltor_al soverelgntj. The differen~
tiation of 1slands accordlng to thelr 1nternatlonal status would alsoIV1olate the
principle of the indivisitility of terrltorlal uover91dnty The fact that on island
had acceded o lndenendence and statehood should not 1e9d 0 diserimination agalnst
islands which were an integral part‘of the terrltOfy of a State with continental
territoﬁy as well. As the repreéentative of Dénmark had rightly pointed out, the
£Cononic disadvantageg imposed on some i$lands Ty their geOﬁraphioai'location Justified
the granting of at least the sgme ghelf rights tc such islands as te continental “
territory. The Greek propo¢al appileag of course, only ic iglands which were an
integral pﬂrt of the national terrltory of a Suac@. |

Mr. M'BAYA (Cemeroon), introducing the draft articles on the exclusive
economic zone proposed by African States in document A/AC 138/80. II/L A0, Sald that
artlcle I proclained the principle of the coastal State’s right to estzblish an
exclugive economic zone beyond its tervitorial sea. The breadth of the terrltorlal
ses was not specifiedglas the question was étill being c*tud.ieél in OAU. Article I
defined the basis of that right and the extent and nature o? the coastal Staﬁe s
jurisdiction in the zone., Those provisions were complemenﬁed vy others in article VII
The provision proclaiming the exclusive character of the coastal State's rights in ‘
the zone was baged on the 1958 Geneva Convention. The third paragreph of.artidle II
would conétitute a separate article. - | _ |

After reviewir the provigions of asriicles ITI {o VII, hr pointec.out that
article VIII defined the righté nd privileges to be enjoyed in the zone by countries
in a geographically d¢sadvanuageous posiftion. BSuch rights and privileges would not
apply to minersl resources. Thal was in accordance with intcrnaﬁional‘law, since thé
rroposed exclusive econeomic zone would include the continental shelf, over which the
coastal State had exclusive soverelign rights under the Gensva Convention. Those
exclusive rights did not apply, however, %o 1iving resources in the continental sheif
area. The words "and the area to which they relate" might lead $0 confusion and
should be deleted, Article IX dealt with the déliﬁeation of the economié zone befween
adjacent and oppoéité States; it seemea to be géﬁefally acceﬁted.that, in the absence
of agreement between the States concermed, the principle of equidistance should apnly.
Article X provided for co-cperation between developning countries in the exploitation
of the living resources of their respective economic zones. Article XI would ensure
that only Siates with legally-constituted régimes based on democratic principles
would enjoy the rights conferred by those articles. Ardicle XIT dealt with the
régime'of islands. The title of that article had been inseried inadverfentiy and
should be deletked.
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The concept of an'exoluSive economic zone had been criticized by the representative
of Uruguay; although he himself had made a distinction between a relatively narrow
territorial sea and e broader zone beyond, in which the proposed régime seemed %o
correspond closely to what wag envisaged by others for an economic zone or
patrimonial sea. The concept of an exclusive economic zone seemed simpler, butb the
two different legal approaches would lead to almost. identical results. Consultations
between the twe groups of delegations concerned could perheps close the gap between
the two positions. The draft articles proposed by the African countries could still
be improved in form and substance. There were some. omissiong, fof examnple provision
for countries with a continental chelf wider than 200 nautical miles, which would be
Temedied later. _ .

My, WARTOBA (United Republic of Tanzania) endorsed the Camerconian
representative’s introductory commentg on the African countiien’ proposal and its.
poseible improvement. The second paragraph of article VIIT would alsgo have to be
reworded; the exact text would be submitied to the Secretariat. Replying to points
raised by the United States representative on the previous day, he expressed surprige
at the latter's apprehensions concerning the coastal State's efforts to protect the
interests of the imbernational cormunity in its exclusive economic zone. He failed
to see why it was cousidered so lmportant to ensure the application of international
standards in that zone instead of wzelying on the coagstal State to take appropriate
action to prevent pollution, conserve living resources, etc. Such measures would be
a primery concern of the coastal State, since they would be in its own interests,
which surely coincided with those of the international commmity. There wag ne
reagon why 1t should disregard those_intereste,\or fail,to.coeoperate Pully with
the international and regicnal orgahizations cohcerned, or with the international
community as a whole. LI the coastal State was not to be allowed to formulate and.
2pply regulations for the profection of its own interests in its own eccnomic zone,
but wag tg be subject to imposed international standardg, the concept of an_exclusive-
econeomic zone would he mesningless. |

Insistence on provigion for the compuléory settlement of digputes as a condition
of agreement on a convention along the lines envisaged was inappropriate and would

jeopardize any further progress. In practice, compulsory settlement provisions had
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proved ineffective. The findings'éf dispute settiement institutions such as the
Internafional.Court of Justidé'were generally hedged with reservations and often
disregarded by the States concerned, '

The integrity of invesiment was an extraneous slement from the point of view
of drafting general international legislation. It was sn issue which arose, not
between States, but between a State and other entities, and its introduction into
the present digcussion could only lead to serious disagreement. States had an
interesgt in encouraging foreign investment and adopted suitable legislaiicn;' It
would be inappropriate for the Committee to try to lay down rules Tfor the internal
1egislation of States. Moreover, the quesiion of the integritj of investment did
not apply specifically to the law of the sed. '

Like the representative of Maita; he found the present trend of the debate
disappointing, Speakers wereIStoutly defending existing international law and
existing conventions on the law of the sea. The USSR, for example, had defended
the Convention on the Continental Shelf and had submitted a proposal based on it.
The fact that only 41 States were parties %o that Convenfion, out of a total of
over 130, suggestéd that it wae not entirely satisfactory. The Committee had
been established in 1967 precisely because the existing law wag inadequate. The
time had come ic wevise 1%, retaining what was good but trying fo strike a balance
between the various interests involved: those of the coastal States, the
international community and the land-locked countries. The matter was eseentially
& political one and had been approached from political positions. It was now time
to reach agreement onh principles and draft a more appropriate law, Much had been
said about scientific facts and criteria, but the discussion had shown that
so-called scientific facts could be adduced to support widely diffevent positions and
were of little use where the interests of States were concerned. Bxperience had
shown that it was impractical to base international lawe on the existing state of
scientific knowledge since they could be invelidated by scientific or technological

DPTOETOsS,
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Mr. CHAO-HICK TIN (Singapore), speaking on behalf of hig own delegation and

those of Afghanistan, Austria, Belgium, Bolivia and Nepal, intro&ucéd the draft articles
contained in document A/AC.lBB/SC.II/L.39,-which were an attempt tc reconcile and
accommodate the vital needs and major interests of all States, ccastal, land-locked,
disadvantaged coastal -and distant-water fishing States.. - The sponsors had taken-into
consideration existing international law, including the four Genevs Convenbions of.
1958, the fact that the principle of the common: heritage of mankind had emerged as
a fundamental norm in the law of the sea, and-ihe nesd 1o ensure that'the'maj0r
interesis of all States should be recognized and accommodated in the new law of  the
sea, bearing in mind the principle of equitable sharing. The sponscrs did not believe,
however; that the 1958 Conventions should be regarded as sacrosanct and felt that there
wasswide~spread dissatisfaction with a number of their provisgions. 0f course, all
States had their own particular views as Lo which aspects 5f the Conventions were -
satisfactory ox unsatisfactory, and the task before the Committee and the Conference
was to attempt to intreduce such modifications and adjustments as would be generally
congildered jusf.

In the 'light of the new principle of equitable sharing ¢f the resources of -the
sea, for instance, the existing principle of freedom of fishing would require amendment.
Account had to be taken of the interests of coastal States in securing a fair share
of the living rescurces off their coasts, which might be seriously depleted by the.
activities of distant-water fishing States. Generally, account had to be faken of
the interests and needs of land-locked and other disadvantaged States. land~locked’
States did not ask lor special, preferentia’ treatment, but they did want equal
treatment with -coastal States with regard to living resources.  The draft articles .
aimed at achieving an squilibrium in the exploitation of the living resources of. the |
sea, depriving no State of the right to figh and fesd ite people with much needed
protein, while disallowing over—-fighing by some States at the expense of others.

1t was also obvious that changes would have 4o be made in the 1958 Convention
on the Continental Shelf, which discriminated in favour of develcped countries

generally and countries with broad continental shelves in pariicular.:
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The draft articles recognized in principle the right of coastal States to
establish a resource-zone beyond the territorial sea, but its title, being | _
unimportant, and its breadth, which was suﬁject to negotiation, had been left opeﬁi
While his cwn delegation was flexible on the breadth of such a zone, it felt that
the concept of the common heritage of mankind and the need to create effective and
viable international machinery should be constantly borne in ming.  Although the
coastal State concerned should have jurisdiciion over the zone, neighbouring land-
locked and digadvaniaged States should have the right to fiéh on an equal bagis in
the zone. Such groups of . States should agree on what arrangements should govern the
exploitation of the living resources of the zone. It was important to ensure that
the right thus accorded to land-locked anéd disadvantaged States should not be
transferred or assigned to third parties, tut at the same time no provision should
be allowed te stlifle the development of a viable fishing industry fer such States,
vhich might need technical and financial assistancea. : '

With regard tc¢ bilateral and ragional co-operation, which was encourzged by
article IT (1) of the proposal he stressed that such arvangements, if they were to
be effective, would have to be worked out within the framework of general laws
laying down the rights and duties of States. In that connexion, he agreed with
the Greek delegation's statement that bilateral relations could not be worked cut
in a vacuum. If bilateral or regional arrangements were to be the only way in
which land-locked and disadvantaged States could benefit from'thé 1iving resources
of the sea, it woild put the coastal States in a position of dispensing grace and
favour and the land-locked States in a very weak negotiating position.  Another
drawback was that domestic political squabbles within a coagtal State might mske
it much more difficult to make equitable arrangements for neighbouring land-locked
and disadvantaged States. He suggested that article IT provided an eguitable
balance on that point.

The draft articles also sought to sccommodate the interests of distant-water
fiching States, which ghould be allowed to exploit that part of the maximum allowablé
vield of the living resources of the zone that the States primarily interested therein
could not harvest. They would observe the regulations laid down by the coastal

State concerned and make an appropriafe payment for the right to fish.
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Since the sponsors believe that the new law of the sea should be development-
oriented and aimed at improving the economics of the developing countries, the.
draft articles provided that a developed coastal State which established a zone
should contribute a percentage of “thé revenuss derived from the exploitation of the .
living resources of that zone to the international authority.

The draft articles also provided that coastal States should meke a contribution
to the international suthority in respect of reverue derived from the exploitation
of the non-living resources of the zoune. Differential rates of contribution were
recommended, based on the 200 meire igobath or A0 nautical mile ¢riteria and
according to whether the coastal State concernsd was a'developed or a developing
country. '

The drafi articles did away with the concept of the continental shelf, since
that appeared to e the main trend of ovinion in the Sub-Comnittee. - In that
counexion, he mentioned that the Judgments in the Worth Sea Continental Shelf cases
did not support the argument that the conitinental shelf alsc covered the continental
slope and rise. '

The spomsors of the draft articles feli thal there should be an impariial
settlemnent procedure embodied in the new law of the sea to cope vith possible .
disputes that could not be settled by negotiaiion, consultation and conciltiation.

In conclusion, he informed the Sub«Committee that the eponsors were opennminﬂed
on thelr draft articles and were ready fto make amendments thereto,-providéd that .
account was taken ol the need to give meaning to the fundamentsl norm of the common
heriteage of mankindy of the principle of equiteble sharing and of the intereets and
needs of the.developing countzies. y A o

Mr, SEAEL (Nepal), speakiﬂg as a co-gponsor of the dralt articles contained
in document A/AC.lBS/SC.II/L.39, endorsed vhat had been said by the vepresentative
of Bingapore and explained why his. delegation had wished to sponsor the draft
articles, which while not necessarily reflecting the final wposition of his
Govermment, would, he hoped, represent a useful contribution to the work of tﬁen

Sub--Committee on the gquestion of the limits of national jurisdiction.
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He expressed satisfaction with the fact that the Sub-Committee had now begun
to discuss the precise limits of the so-called exclusive economic zone and that
coaghal States had at last recognized that the guestion of limits was a central
igsuve. Horeover,. gome of them had now siated their views on the question of
precise 1imite, Apart from that, his delegation saw little ground for satisfection,
and felt that ccastal States had not only staired excessive claims for ocsan space,
but had alsc unreascnably asked for compensaticn for the alleged loss of naticnal
assets as a consequence of the cstablishment of the international sea-hed régime.
Those claims had no basis in existing intermational law but rested on individual State
practice and the so-called scquired xights under the 19538 Convention on the Continsntal
Shelf. 'Yet, it was generally agreed thal that Convention was ineguitable, and the
Committee was now endeavouring to replace it with one that would be fairsr and
would recognize the concept of the common heritage of mankind, TFurthermere, it .
was illogical to seek compensalion on the basis of zcguired rights under a particular
conveniion, while at the same time seeking to replace that convention by a new one.
In that connexion, it should be borne in mind that ihe Conference on the lLaw of
the Sea had as its object the creation of a new intermational order, which might
affect interests of many other countries.

His delegation's concern about the doctrine of acquired rights, which throughout
the course of history had been used as an insbrument for the encroachment by some
nationg upon the legpitimate, undeniable and alienahle righte of others, lay in the
fact that it diminished the concept of the common heritage of mankind. If any
particular group of States did deserve compensation, it was the land-lodked countries,
which were destined by geography fo be in a disadventageous position in respect of
their economic development and the promotion of international trade. In his view,
the ﬁain purpose of the Comnittee's worlt was to ensure that the interests of the
land-locked countries would be protected and promoted,'and it was futile for the
Sea-bed Declaration to deéignate the intemmational area and its rescurces as the
common heritage ol mankind if it were not meant for the primazy benefit of the
disadvantaged States. It was a fundamental assumpiion of the Declaration that
there was a limit to national jurisdiction, and that was not compatible with any
right of coastal Siates under existing international law to extend theix Jurisdiction

over unlimited areas of ocean space.
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Although no delegation had disavowed the concept of the common heriitage, the trend
of discussions generally had given greal cause for concern, because if all the
excessive claims tuat had been made were recognized, there would be no profitable
area left for the international régime to explore and exploit., Consequently, the
zap between the advantaged and disadvantaged States woﬁld widen. Moreover, the
international sea~bed authority, for which plans were being made in Sub-Committee I,
would find itself completely stymied. While recognizing that the claimg of developing
coastal States were being made on the basis of the present and future requirements
of thelr own peoples, his delegation sincerely howed that they would be reasonable
end. compatible with the concent of the common heritage. The relalively lower
ecbnomic development of Nepal and other landulocked countries was directly
attributable to its distance from the sea, and their pesition was much worse than
their developing coastal neighbours. Their need for the resources of the sea
was no less urgent or basic than those of the peoples of the coastal countries.

Tt was with those facts in mind and in an endeavour to reconcile the vital needs

and interests of all countries, whether advantaged or disadvantaged, that the

six sponsors had submitted the dralt articles contained in document A/AC.lBS/SGII/L.BS.
Mr, DJALAL (Indonesiz) said that the delegations that had submitted draft

articles and proposals had done much to help the Sub-Committee achleve its abjectives.

I particular, fhe QAU Declaration had been particularly valuable, and he wisghed

te express his delegation's appreciation to its members for their recognition of

the position of the archipelagic Stabes an’ for thelr endorsement of the principle

of archipelago, specifically relating;to the principle of straight baselines Irom

the outermost parts of the cutermost islands in measuring the territorial sea.

His delegation was also grateful fo the delegations that had submitted draft

articles on the Continental Shelf, on its various aspects such as delimitation,

fisheries, the problems of passage, etc. He also wished to thank those delegations

that had endorsed the princinle of innocent passage through territorial seas and

gstraits used for international navigation.
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‘His delegation was not altogether clear about the propossls on straits submitted by
the representative of Italy in doocumens A/A0.138/SC,11/1.30, which appeared to have
adopted & different approach from that‘taken in the Eighi-Power proposél contained in
document A/AC:138/SC.II/L.18, of which his own delegation was a sponsor. The Indonesian

- view was that the régime of the territorisl sea, as part of the sovéreign territory of
a coastal Staté, wa,s indivisible and. that dbnéequently the applicable régimé*of-
passage could not be differentiated. FHe could not agree with the Ttalian proposal
that the régime of innocent passage should be applicable in gstraits of less-than
6 miles, because it regarded 12 miles rather than 3 miles as being the extent of the
terrvitorial ses, in accordance with existing customary international law. He had
noted, however, that the Italiazn proposal did -accept that the régime of -innocent
passage should be applied in straits which formed part of territorial seas.

With regard to paragraph (B) of the Italian proposal, he was not sure whether
the intention was to take the three exceptions singly or together and he found (B) (3)
incomprehiensible. . . :

The Italian dréft article provided that "the freedom of transit should be so
exercised as to avoid all (unnecessary) obstruction of itraffic', but it did not refer
te the security of ccastal States, nor did it sfate who should determine whether
chetruction existed. - In the view of Indonesia, coastal States should have the
authority to make such a.determination..

Hig delezation was alse umsure about paragraph‘(A), gince Indonesials own
archipelagic waters, lying as they did bhetween the Indian and Pacific Oceans might
be considered és connecting two parts of the high seas. Such a concept was
wnacceptable to Indonesia, because of security. considerations and the political
Jdmplications for its national unity. Consequently, he would like to have the assurance
of the YTialian delegation that the article was not intended to cover archipelagic
vaters.  Archipelagic States were prepared to admit the sxistence of the right of .
Imnocent passage through their waters but not the new concept of free transit.

Iagtly, he expressed the view that the Italian approach of dividing the régime of
straite according to width and position and the provision that narrower straits should
be goveined by a different régime From wider ones ran counter to the whole concept of
territorial soverelignty and unity. His delegation would study the Italian proposal

most carefully.
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My, POCH (bpaln) presented his delegation's views on the Italian draft
article on straits contained in document A/AC.138/8C.II/L.30.

With regard to the three criteria set out in paragraph (B) of thé draft article,
he expressed surprise that the Italian delegation had chogen gix miles as the maximum
width of the straits to be considered, because traditicnally, Italy had, like Spain,
supported a six-mile limit for its territorial sea. Morsover, in view of the 1956
decision of the International Law Commission, it would have been more logical for the
Italian delegation to have chosen twenty-four rather than six milss for its criterion
in (B)(1). = The figure of six miles was arbiltrary, not only in respect of Italian
law but also in respect of international law and could not therefore provide a legal
basis for a general régime.

The second criterion in paragraph (B) concerﬁed gtraits that lay between coasis
of the same State, and the Ttalian representative had said that that criterion referred
to straits that were of predominantly national interest. 1In the view of the Spanish
delegation, such a criferion was imprecise and juridically unsatisfactory. On the
contrary the established doctrine in_international law was that straits in which ihe
freedom of transit could be exercised should be those that were used for international
navigation and which comnected two parts of the high seas, and he was surprised that
the firsi oritericn of that doctrine had not been included either in parasraph (A) or
in parsgraph (B) of the ftalian draft. The reagon for that was to be found in the
third criterion, which was that straits should be near other routes of commnication
between the paris of the ==z connected by the straits, That criterion was not new, |
since it had been submitted to the International Court of Justice by one of the parties
in the Corfu Channel case. It was the old idea that some straits were of secondary
importanée for international ﬁavigation. His delegation zould net, however, accept
that view and agfeed with the statement of the great British jurist, Sir Eric Beckett,
that the thesis that "there are highways and highways" was unadceptable, That view
was supported by the InternationalkCourt's Judgment in the Qorfu Channelrcase, part -
of which he read out to the Sub-lommittee. In short, the third criterion in the
Italian draft was”jﬁridically irrelevent, not to say conirary to international law
and there was no significance in proximify to other routes of communicétion:between'

the parts of the sea.
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Tﬁfﬁiﬁg'ﬁb'pardgraph (4) of the Itaiiaﬁ éiaft, he expressed the view that the
Italian delegation had contradicted its @lf, and in support of that view quoted the
statement maderby‘the Italian representative_at the 15%th meeting oif the Committes.
The Spanigh delegation considered it unnecessary to add anything to the argumeats
put forward on thaet occasion by the repregentative of Italy, which were juridically
gound.

With regard to the firei part of paragraph {(B), he szid that the régime of
jipaccent passage had never been apnlicable to alroraft, as was made clear in one
of fhe prevareiory documenis of the Wirst United Wations Coniereuce on the Léw of
the Sea (DOU.A/CO“T l)/u, narTa.18). from which he quoted.

Tn conclusion, he said that the proposal (5/AC.758/SC.II/1.30) could not eorve
as a basls for esiablishing a satlsiactory rédgime for navigation in straits, because
T

we régime of immocent paspage through tervitorial geas, including ?%ralt

o

ervher
wai not.satisfactory from the peint of view of the international community, in waich

ease it ghould be replaced by ancthber move appropriate .pigime applicable fo all

i3 masd for internatiohal pnvigation without exception ~ or, on the contrary,

Sgime ol i satisactory, as couvid nurhaps be deduced from

En.

vl

whe faolh That case of certain stralts, in which case, it

vas, ondy it mLJnowb OX;“pulon co all s+ramts._ What could ot bHe

zevepted, in. Ty evant. wag an”aftempu e Justify different TOWlMG“ ox the basis
of arvificial. cafeSOWJoq of ntT&1 5

Mr. ACCT . ( 'UFUl”j said he agreed with the represeatative nf Cam@roon

hat- Thrre was » consideredlie mepsure of agozement betlween the Uruguaysn nroposai

A/aﬁhiZB“oC Ti/T.24) cand  fhe bext of which Cameroon was a spiosor kA/kC HQSbeJL%/I 40}

In he Urvznaryan wro?obalﬁ cgponsorzd by Cumercon giffersnt legal tezhnigues

had baew aonlied with gimilan vesuids.. He also thought thet both texds hod points

in COTHON winh uyl 7 proveoals. partvicularly those subnlitied by Colombia Re?lﬂo
: k2 L - k . 7

and. Verezaela (A/AU lfv,h*,llfL.Zi)g Douador, Panamo and Peru-(éfﬁﬂ.lBS/Su.II/L.2T),
Braril (44401 158/80.IT/1.25) , China. (4/40.1%8/80.71/%.34), Australia ond Yorway
\ﬂ/AC,lEQ/SQWII/L-Q6):&nd.@:ggntina“kAfhu,JjB/kUHUI/L )7).

The %ime hod, eome Lo wo-ordinate. the viegwe of the varicus delegations, and

his ¢ legation was zpady to begin the necessary negotiations immedlately. The

¥
Goxprelanszive; tablae currenily leing preparved hy the uecretaﬁlat_should prove ﬁost

useful in vhat connexionm. He streosed his delegntion's desire o reach awreed y
golubicas. e aleo ;:,AeJ the view of the Tanszenian reprosenbative that the COMW1+tee's
tazk wag ot fto deferd the sriablished ordsr - thovgh it had certain valld elements
which should be retained — but to adapv the Taw of the Sea to nresent--day needs. The

revolntion that was faking place wag a peanelful oo,

"he meeting vose at 6,30 m.n.
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