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A/AC. 138/SC. !I/SR. 68 ' .  

CONSIDERATION OF QUESTIONS REFERRED TO TH~ oU#-CO~.~':~ITTEE BY THE COI'J~ETTEE ~ZTD~ 
TB~ TFA~MS OF THE "AGP~E~.'~NT RFH~CHED ON ORGANIZATION OF WORY~" AS RF~D OUT BY T~ 
CHAIRMAN AT T~ FORTY-FIFTH ~'~ETING OF TB~. CO~'.~TTEE KELD ON 12 ~,L~CH 1971 .(continued) 

The C~Iid~&N informed the Sub-Coimnittee that the comparative ~ table of 

different proposed versions of the draft articles~ which had been drawn up by the 

secretariat~ would be circulated in the afternoon° It was an excellent piece of work~ 

with a system of cross-references ~:lhich made it easy to consult, He expressed the 

Sub-Cormmittee's ~o~ati~ude to the secretariat~ and especial&y to the Under-Secretary- 

General~ ~@. Stavropoulos~ a1~d the Secretary of Sub-Committee II~ ~o@ Barsegov. 

~. NA!~AN (Fiji) said that in the course of the debates in the 

Sub-Committee concepts had become clearer and the relative imports/nce of the 

particular interests involved had come to be appreciated. That phase of the ~rork, 

which could be called the conceptual phase~ should now end~ the Sub-Co~nittee ~.~as 

entering the definitive phase~ ~ojhich ~,~as concerned with the formulation of draft 

articles for the future convention on the la~..~ of the sea° 

It was a difficult kind of work. He took as an example the question of innocent 

passage through the territorial sea: a~reement had been reached at the conceptual 

level~ but practice varied from one State to another~ and there was no clear and 

universally-accepted definition of the term. 

Agreement had like~.~ise already been reached on a number of other concepts~ but 

their practical application had yet to be considered. Other concepts had not been 

generally accepted~ there again it ~ould be helpful to envisage in advance ho~ they 

migl~t be applied in practice~ for ~fi~en the effects of such application had been 

identified the concepts themselves might perhaps be found more acceptable° 

In the document entitled ~:Draft Articles Relating to Passage through the 

Territorial Sea" (A/AC°I38/SC.II/L°42)~ Fiji considered how the concept of innocent 

passage was to be applied in practice. That ~:~as One of the fundamen~a! questions 

upon which the success of the Santiago Conference might depend. As an archipelagic 

State~ Fiji wanted coastal States to retain the right to re@ulate and control the 

passage of ships through their ~aters _.or£ the .... ]%tr]~oses of safeguarding tl~eir 

security~ combatin~ pollution~ carrying out normal customs and sanitary controls and 

_ ~ ~ " regulating immigration In the 1958 Convention passage u~as s~±c~ to be i~ocent-so 

long as it was not prejudicial to the peace~ good order or security of the coastal 

State. in order to give effect to that definition Fiji had specified~ in paradraph 2 



. .  

of draft article 3~ ~en types of activi t~:, 3, which could be prejudicial to %he. peace : 

good order or security • of the coastal Sta~eo Thob'e ten activities could not of course 

be considered prejudicial if they ~rere carried out with the consent of the coastal 

State~ or were rendered necessary by force majeure, in paragraph 4 of" the same 

article an attemp~ was • made to remedy another omission in the existing Convention by 

providing tha~the coastal State '~shouid not discriminate against the ships o-f any 

particular State or against ships carrying cargoesto~ from or on behalf of any 

particular State". Article 5 also sought -~o remedy a deficiency in the Convention 

by spellin~ out in detail the matters ~fl~ioh might be the subject of re~uiation by the 

c o a s t a l  S t a t e .  

The F i j i a n  t e x t  a l so  reco~inized-bhe need to make s p e c i f i c  p r o v i s i o n  f o r  sh ips  
. .  

having special charact "~-*" erzo~mcs. Three ~ypes of ships were involved ~. submarines~ 

ta~fl~ers and other ships carrying nuclear or Other dangerous substances~ and marine 
.. • 

research and hyd~og~±~aphic survey ships. In tl~e case of submarines the Fijian text 
• 

was aimed at relaxing the existing rules siightly~ in ]particular by anticipating the 
.. 

possible introduction of colmmercia! submarines. ~l~e conditions governing" the passage 

of submarines ~ere laid doom in paragrs@h I~ sub-pars~g~aphs .(a) and (b) of article 6~ 

they might be required to naviga-~e on "~he surface~ except in cases where they had 

given prior notification Of their passage to the coastal State and confined their 

passage to such seaianes as might be designated by the coastal State. Ta~fl~ers and 

other ships carrying dangerous substances would have to meet similar condition'S 

(para&~raph 2)~ the aim was to confine their passage to areas in ~-~hich they ~ouid 

present the least danger to the coastal State and in ~hich the coastal State had means 
• 

of dealing with any incident that might occur. Nuc!ear-po~:~ered ships were .not 

included in that caterscry,, as the ±~m~ianI'~'~ ~o~ vernmen-~ considered that a particular form 

of prol~Isio~-~ co~l~., no-~ be deemed ~o be dangerous-per seo Similar conditions were 

also to apply to marine research and hydro~raphic survey ships, in order to prevent 

the use of information ga1~hered, by such ships agains~ the interests of the coastal 

State. In the designation of the sealanes referred to in article 6~ the Coastal 

Starewas to take into account the factors liste& in paragr.aph 8 of the ss~:~e article. 
• . • 
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The draft articles were also intended to provide a more explicit definition of 

the innocent passage of warships. Paragraph 2 of article 12 stated that the rules 
. 

contained in Section I of the draft~ to which he had just referred~ should also apply 
.. 

to warships. Additional restrictions were envisaged in paragraph 3 of the same 

article. Warships should not carry out any ma~aoeuvres other than those having a 
. 

direct bearing on passage~ since such manoeuvres might have the effect of 

intimidation. Furthermore~ as warships were usually equipped to carry out 

hydrographic surveys~ it was natural that provisions comparable to those contained in 

paragraphs 4 and 5 of ar~mc_e 6 should be applied to them Paragraph 4 oe article 12 

sought to give effect to an existing practice of States which was not reflected in 

the 1958 Convention: the coastal State might~ if any w~rship failed to comply with 

its laws and regulations~ suspend the right of passage of such warship and require it 

to leave the territorial sea by such route as might be directed by the coastal State. 

In the same paragraph it was also provided that the coastal State might prohibit the 

passage of that warshi p through the territorial sea for such period as might be 

determined by the coastal State~ ~hat provision was designed to prevent a warship from 

returning and resuming its activities. 

Finally. article 14 introduced another modification of the existing rules by 
b 

providing that the flag-State should bear the liability for damage caused to the 

coastal State~ its environment~ its installations and so forth as a result of ar~v 

non-compliance by any warship or other government ship with any of the la~s or 

regulations of the coastal State~ or with any of the provisions of the proposed 

articles or other rules of international lawo 

Hr. LEIFER (Austria) said that his delegation was a co-sponsor of 

document A/AC.13S/SC.!I/L.399 on which the delegations of Singapore and Nepal had 

already made excellent introductory statements. He now wished to explain the motives 

and ideas which had led his delegation ~o becon~e a co-sponsor. He also wished to 

er.~phasize the preliminary nature of the draft articles~ they were open to 

improvement both in wordin~ and in substance. 

The views of a country such as Austria concerning the jurisdiction of coastal 

States over ~he resources lying beyond their territorial seas had been explained by 

his delegation in a plenary meeting of the Committee (A/AC.13S/SR. 52). 19~e 



. . - , . .  . - . . . .  

.. ". ... •. . . - . . . . .  

Aust.ris~n delegation' s position had also been • summari, z ed,.in document A/A.C 138/55~ which 
.. .... . ,.• .. . ~ . . . . . .  • ~ . . .... . . .. , . a 

had..:c..o.m,e t o ; . b  e .  known.,, as .  t h e  r r s e v e n - P o w e r . ,  d r a f t " o .  . . ..- S u b s e q u e n t l y ~ ' . _ .  . . . . .  d u r i n g  . t he .  d e b a t e  ...in. 

the .}forking Group o ~ the.. W%ole .of Sub-committee II~ .held. in New Yor!< on a Jzpril 197..3., 
. .  . .  " . . . .  - . .  . • . . - -  . . . .  - . . , . . . . .  . . : . • 

Au..si:~ria .had given, its. vie~:~-s on. the new concepts which had-been formulated." ..-- .-. 

At the .present session the Working Group.of the.:.~.~hote of Sub-committee. II had.:... 

begtm its deliberatians trader encouraging .condi%ion.s .In. that connexion he. paid . . . .  . ,  . . . .  " .  . . "  . . . . e . , ,  , . . 

tribute to the Tanza,nian delegation for reminding members.of the need ...to balance %.he 

interests of all groups of States in accoz'dance.with the concept of the common... : 

heritages, to the Canadian delegation for insisting on the notion of equity.in r.egard to 

receipts ~ud contributions under .the r@gime that was to be esta,blished~ and to the • ..... 
. . . . . . .  . • . . ,~ 

Indian delegatiqn~f.or saying, that India was ready to me_ke sacri:fices in the-interes~t.s 
• .. 

of the international community, In the course of the past three weeks~ however..~ ..... ~. 
. . -  . . . . , . . . . . . .  .: 

delegations had been. establishing negotiating positions rather than seeking common , 
. . . .  : . . . .. . , ... . - .. . ..... '.-~ 

ground, It was for that reason that several delegations~ Austria.among them~ had 
• . :. ".,/ .~:.'.... " . . . .  . . .. , • _ ~ . . . . . . . . . . . . .  • . . . . . . . . .  , .~-i 

elaborated a @~ocumen% which ought %o...help the Sub-committee to find a formula..-. • , 
• ~ D : .  ..., :.'i~.,!) ~~ '. i.. " " " . . ' " ... .'-~ - .. ' ": 

accommodating~ in an equitable manner~ the vital needs and major interests of all 
," ~ -.. • .. ' .;.." ..... " . . . . . . . .  . . " .~. ... . , . . ,  '.~ .r -...~,.., ' , ' .... -.; . :. • .-. 

members.. ,°fl the intezmat:i°nali comm.,~mi~g, ot " ~ " • Auo rz.a ~or atS part }lad s tart.ed from th.ree 

premises~ first~ [.that the Sub-Committee's endeavours_ -. shoul~ contribute. :to the .. 
.. 

narrowing of the g'ap between rich and poor countries~ secondly~ that ithe ~rinciple of:. 
• . , . ,  ~ . . . . . . ~  , . ' : . . " .  . • , . .  < • - . , . .  - .  . . , . . . . . . . ~ . ' . -  . . : . .  

the common.heritage of mankind should be effectively implemented so as %q .a,.ccommoda%~e 
• : ' ~  " . . '  " " : '  " " " . , .  " " " " ~ - . .  i • : -  ; - -  - ' .  - .  ' . "  : . "  

legitimate interests .of all States~ +~hird].y~ that a system should be establi.s.hed ....- 
• . . . . .  " ' • . .  " - .. . ' i . "  .. . " . "  " .  2 . '  "<  ~ .  , ' : .  " ; .  : . . . .  

capable of ensuri.ng the rational development and maximum utilization of the re sour.ce.s . 
• " • " . . . .  " ~ " ~ . . . . .  ' [ . . : " " . i - 1  . . . . .  . ' "  " " ; . . . . . . .  : < ' . ' . . " :  • . 

of the oceans. ... • 

. . .  . . .  , . . .  ' i ,  . . . .  . .  . .  - ;  . . . .  . . , .  • . . " . , ' .  . .  , ~ ' . .  . . . . . "  . . . .  

• The l i t s t  o f  those  prem4ses i n v o l v e d  two e l e m e n t s ,  f i . rs%,  i:% .must be. reco&,n ized 
- -  ~ , • . - . . .  1..  . : - "  . . '  - . . . . .  • ( , . .  : .  . . .  

t h a t  d e v e l o p i n g . c o a s t a l  S ta tes  must be the  f i r s t  b e n e f i c i a r i e s  o f  th.e res.ou.rc.e..s l y i n g  
. . . . . .  ~. . . . .  . 

• .., • . . .  . .  , 

in areas .adjacent to their territorial waters..~ secondly~ it must be borne in mind that 
. . . . .  . • .. 

..... . . . ,~ • ,: ..... . 

geographical characteristics were arbitrary and that s~ecial treatment should . . . .  
• . . "  • . . "  ' . - " ~  : • • . . , . " . ~ . - . .  ". . . . . .  . .- ~ ' . . . '  . ~ - ' .  . -  " ,  

therefore be granted to States which had no.possibili%.y of extending their, jurisdic.~i0n. 
. . . . .  

(Imp_d-locked States~. coastal.Sta:tes bordering o~_ or situated opposite-~o othem coastal 
• . . . . . . .  

States~ States with short coastlines~ or those for which arl extended jurisdiction .. . ~,, 
.. ~: , . .. ::, 

.,. .. . 

would be of no interest in terms of resources). ..... 
. . . . .  

.° 

. . . 
° 

• i .. 

.. .-, ,. : - . : ..... . - : ! "  .'.... '.. 

. . . .  . ... .. 
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In connexion with the second premise~ too little attention had been paid %o the 

question of what should be comprised ~vithin the area to which the international r4gime 

would apply~ and too little thought had been given to the source of financial means 

which would enable the machinery to perform its functions properly- especially if 

the Authority were to be entrusted ~ith carrying out all exploration and exploitation 

activities. With regard %o the claims made concerning the rights of coastal Sta.tes 

%o explore and exploit the resources in the zones adjacent to their territorial 

waters~ the Austrian delegation wished %o make two remarks° 

First~ as %o the geographical extent of coastal States' rights~ what ~Jas 

necessary ~ms not so much to find a frame-work for an equitable distribution of 

resources, but rather to ensure an equitable sharing by all States in the benefits 

derived from those resources~ as stipulated in the Declaration of Principles. The 

draft articles in document A/AC.138/SC°II/L.39 was based on the idea of revenue- 
sharing which had already been put fo~,mrd by Mr. Pardo o£ ~,~alta and which was 

reiterated in the Canadian and United States proposals concerning custodianship. 

That idea had 'f'ou~d its most detailed expression in a recent number of the Ocean 

Develop_me_nt.and International Law Journal~ I~. 

Seoondly~ as to the legal character of coastal States' rights over resources, an 
~. 

important distinction between the notion of sovereignty and that of jurisdiction had 

recently been drawn in the Working Group of %he ~,,~ole. The rights set forth in 

article I~ paragraph 2~ of %he draft ar%ic!es in document A/AC.138/SC.II/L.39 were in 

lin  notio  of so e ei  y ae i ea aoo en  A/ 0.158/S0.11/ .40 • 

submitted by 15 African States, Sovereignty thus defined must no% exclude the 

principle of sharing %0 the extent necessary to harmonize %he legi%imate in%eres%s of 

all members of the international community 

In connexion with %he third of %he Austrian premises~ he said %hat if a country 

did no% have the %echnicai or financial means to develop the resources under its 

jurisdiction~ provision should be made for enabling %hose resources to be exploited 

in such a way that all the legitimate interests of the State in question were 

safeguarded and that i% received the principal economic benefi%s~ while providing an 

incentive %0 %hose %~ho were in a ]?osi%ion %o assist in %he development of %he 

re s ouro e s. 

Turning next to fur%her articles in document A/AC.138/SC°II/L. 59~ he said %ha% 
i ~ the tion o£ resources and should not be taken the document was only concerned w_~h ques 

to reflect the views of %he sponsoring delegations on other questions Moreover~ the 
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artioies were not mean% to prejudge the question whether a uniform r4gime should 

apply both to the sea-bed of the zone and %o its superjacent ~.,,aterso Article iI.~ 

concerning living resources and Article Iii on non-living re,sources were no% 

necessarily co~\p!imentary~ if a zone of coastal-S%ate jurisdiction Over living 

resources was established~ Article !II would not be appiJ.cab!e~ and %he dots before 

the word "zone" in Article II could be replaced by the word "fisheries". 0n the 

o"-~"~,,:.er hand~ _if the rights of coastal States over non-living resources in the area 

beyond their territorial waters were recognized~ Article Ii would not apply and the 

dots should be replaced by a word denoting the object of such rights. Lastly~ if 

a g r e e m e n t  were  r e a c h e d  on a zone  whe re  t h e  j u r i s d i c t i o n  o f  c o a s t a l  S t a t e s  w o u l d  e x t e n d  
. .  

I.;o both living and non-living resources~ the dots could be replaced by a term 
• : 

e.:.'~pressing such concepts as "economic zone" or "patrimonial ~-~ " 
, . :  

Article II~ ~:lhich deal% with living resources~ e~cpressed views very similar to 
.. 

those set out i n  a r t i c l e  9 o£ the O_&U Dec la ra t i on  (A/AC.158/89),  which recogn ized  

that land-looked and other disadvantaged States were entitled to share in the 

e~ploitation of the living resources of the economic zone of a neighbouring State on 

an equal basis with nationals of that State. i% also gave recognition $o the 

principle laid down in article 3~ section 2 of document A/AC.138/SC.II/L. 54 submitted 

by China~ and to article 82 of the iraft articles submitted by the delegation of 

}'[alia in docnment A/AC.138/SCoIi/Lo28. Lastly it incorporated the p r i n c i p l e  of 

reciprocity expressed in Article 6 of the draft articles on fisheries submitted by 
.. 

s i x  States (A/AC.138/SC.II/L.38) and. i n  article X of the draft by 15 / ~ f r i c a n  States 
.. 

(A/AC.158/SC.Ii/L.40). &r%ic le I I  p rov ided f o r  the possibi! :{ . . ty of r eg i ona l  or  sub- 

regional arrangements which would only be obligatory in cases where nationals of a 
... 

81sadvantaged State ~,~ere not granted +]reatment equal %o that of rmtionals of the 

coastal State. In that connexion he referred to the draft articles submitted by 

ce-~tain La t in -Amer ican corm%ties (doo'~ments A /AO, l~8 /SCoI I / I , .27 ,  Lo24 and i ] .57) ,  " 

according %0 which disad:Tantaged ~°%ates ~ere given preferential treatment Only over 

third parties, , Austria considered that all land-locked States~ in ~,.:hatever continent 

they-were situated~ should receive the same treatment° It was also necessary that %he 

exercise of special rights by a disadvantaged S-late should no~ be at the discretion 

of the coastal S%ate~ or concI/tional on the political relations existing bet~.~een the 

States concerned. 



~{hich States were entitled $o-the special rights provided for in .article II~ 

paragraph.l? In !~iS delegation's view; those provisions applied onlyi%o developing 

coun%ries~ al~hough:"%,}ie !at%er were no%specigica!iy"mem%ioned since i%. was highly 

improbable tha t  %he coas ta l  S%a-bes o£  cont±i:ten%s in ~/nich dev.eloped.,.t.and-locked S ta t e s  
. .  . 

were"si%ua%ed would establish .a zone in .which such S%a+Jes. would enjOy"special righ%S, 

• l -"1 ¢ .1  The sponsor's ns, a also wi,~_~ed to avoid a formulaeion Wh@reby a country now qualified as 

"developing" would lose i t s  Spec ia l  r i gh t s  as  i t  became :"developed", 
. .  r .  . 

The authors had, also rejected %he th@ory according" to which land-locked States 

possess ing s~ple mineral resources  should no[~ beg±ven  p r e f e r e n t i a l  .treatment~ because 
. .  

%he purpose Was %o provide for the sliaring betw@en all Sta~es of resources which had. 

not yet been placedunder the jurisdiction ofapartic~2.al ~ .State~ but which.had, been 

declared %o be the common heritage of m~nkinE~ f, hey were nd-b~ ~herefore~ being taken 

away from any State, - Moreoveri minerai"-.resources might bethe mos.% important .single 

source of inOome of a'land-iocked Std%e~ just as fishing might be for a coas+~s,! S%ate~ 
• . . 

why~ then~ Should %he latterls ' rig?it. %o"~ali %he proceeds from fisheries .be .recOgnized 

and those of the former to She %oral proceeds from the resources ,underits jurisdiction 

be contested.? To SUm. up~ i$ was ~he"overa].llevel of development which woUld 
. . 

de%ermine ~h@ extent to which a land-locked State could, gain from the redistribution 
, - . : ~  

of revenue". ~ 
• . . 

ACcording %0 Article !I~ paragraph2~ a coastal State ~,~as- f-tee %o de%el~mine each 

year wha~ev@r q:aan%ity and species of fish i% wished %0 reserve fori%self, having 
_. . • 

regard td $he needs Of disadvantaged S%o]%es authorized %0 share in She resources of 

%he zone, ~he reference ~oa ";maximum allowableyield"' reflected a conc@rn for the 

maintenance Of the productivity of living- resources which had. ]seooie scarce The 

reference to "relev~m-g J..nternali0nal ~ " ~  " • l,.nerzes organizations" expressed a desire %o • 

reg~.la%e ms~agemen%~ to safeguard productivity and go preven% overfishing throuEh- '- 

co .... opera%ion be-~.:.reen neighbouring c0a.s%a! Sta%es wi-~hin an insti%uf, ior~.al frame~0rl<. 

~he formula used. ~,.~s,s cer%air,!y over--simplified~ bug the authors of the Article .had 

no t ' "in% ended. %o tik.e a p0si%ion on %he question whether fishe~"ies should be re~J.la%ed 
• . . • 

by zones orby species, " 
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Paragraph 3 was designed to ensure the full exploitation of living resources° 

Other States were given the right to harvest, against payment~ that part of the 

remaining allowable yield which the coastal State had not reserv@d to itself or did 

not exploit. 

Paragraph 4 contained two principles to which Austria attached particular 

importance~ to prevent the abuse of the.special rights (cf. ~rticle 13~ paragrai0h 2, 

of document A/ACoI38/SC°II/Lo27, section VII of.document A/AC.138/SC.II/L. 24 and.. 
.. 

Article 6 of document A/AC.!38/SC.II/L.38)~ and to avoid hampering ~he development 

of the fishing industry of a disadvantaged State through the application of the first 
... 

principle. 

Paragraph 5 was based on considerations of over--all equity and on the necessity 

to raise funds for the development of fishing industries in developing and other 
• . 

disadvantaged countries. Exceptions would cerGa_nly have to be made for countries 

where an important sector of the popu!ation~ or the whole economy~ depended primarily 

on fishing in terms of employment s~d national income That aim would certainly be 

difficult to achieve. Nor did the sponsors wish to set a precedent for applying the 

principle of benefi.t sharing to fishing outside the zone. Lastly~ the 

benefit, distributing agency would not necessarily be the International Authority~ 

but might be a fisheries institution which would thus be enabled to provide 

developing countries with financial s;ad technical assistance in developing their 

industries. 
.. . ... °. . . : )• ... , ., 

Paragraph 6 subjected S~ates fishing in the zone to the regulations and measures 

pertaining to "the management and conservation of living resources in that zone~ it 

did not deal with the question of how and by whom those regulations were: to be 

established and enforced. 
• .. 

• . 

Article III~ which desAt with non-living resources~ was much shorter than 

Article II. In Article II~ it had been necessary to spell out the rights of 

different groups of States to participate directly in the exploitation of living 

resources beyond the territorial sea of a neighbouring State. Article III implied 

thai the coastal State had e~clusive rights for undertaking~ authorizing and 
... 

controlling the exploration and exploitation of minerals lying in the sea-bed within 

the zone. It would further be noted that there were two important omissions in 
.. 

.. 

Article III: one concerning the !imiis of the zone and %he other the percentage of 
. . .  

the income derived from exploitation which should be paid in the form of contributions° 
• 

.. 
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• . . • 

With regard to the limits of the zone, the•oauthors had not indicated any 

particular figare beoause~ in the Declaration of Principles, the precise extent of 

the area subject to the "common heritage" principle had yet to be determined. Ino 

drafting those provisions~ the authors had been concerned to respect the legitimate 

interests and rights of all States~ while attempting to satisfy the four following 

criteria" first~ the hope of reconciling interests and claims ~by an equitable 

distribution~ not of resources~ °but of the benefits which they yielded~ second, to 

t~e into account the rlonts acquired by States under existing~ generally recognized, 

agreeraents and practices~ hence~ third~ to establish an international area that was 

economically meaningful~ so as to ensure that the internationai machinery served a 

genuinely useful purpose~ and fourth~ to share the benefits so as to bring about 

equity in terms of both the receipts obtained s~d the contributions made. 

.... T!~e criterion of 40°miles or 200 metres in no way prejudged the choice of the ! 

distance or depth to be used as a criterion for determining the continental shelf~ 
. . '~. . . . . .  • : . . . .  

the 40 miles/2OO metres criterion applied exclusively to the determination of the• 

rate of contribution ~d represented an approximation. In the authors' view~ a 

coastal State possessing a shelf with rich deposits could pay a larger contribution~ 

and the 68 per cent of the estimated ultimate hydrocarbon potential should not be 
. . . . . .  .°. 

totally exempt from the benefit~sharing i~rinciple. .° • 

The second omission concerned the sharing percentage~ it was linked to the 

first, since the wider the zone ~as~ extended sea~<ards, the more the international 

area was reduced and the lower the revenue ~ootential of the international r4gime 

would be. On the contrary~ the wider:the economic zone of the coastal State~ the 

greater its gains° That State's contribution to the international~uth0rity should 

therefore offset the • 10ss sustained by the r4gime applicable to the common heritage. 

That was ~ why the percentage referred to in Article !II Par agrs&oh 2~ was conditional 

upon ~h~ ° distance chosen by the coastal State under Article I, paragraph I. The . 

r~te was°a • ~variable one: it would depend on the width of the zone established by the 

coastal State • and would diminish with the depth~ because off-shore exploitation costs 

increased with depth. 

Drawing the Sub-Cormnittee's attention to.:foot notes (a). and (b)~ he said %hat the 

rate of contribution wou!e be liii<ed to the nationsl income level and %o any tsx 

exemptions ~,~anted by a _country wishing to .encours~ge investment in theexpl0itation 

of resources° Thus the rate of contribution would depend on the dists/~ce~ the depth, 

of water~ the standard of living' and -the level of tax exen\ption~ 
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• .. . . . .  ' . . . . . .  .-'-' ,[ . . . .  ~ .. . .. i~ ~. , .. - .... 

Austria attached gre.at .i~por%a.nce to the,.e:stablishment of an area that would be 
. . . .  

economically meaningful, and the various proposals submitted to-the.Committee 
• . . 

concerning that zone prompted it tO make the following observations and remarks. :. 
.. 

In connexion with %he proposal that .the l~nit of the economic zone should be fixed 
, -. ...g: 

at 200 nautical miles, he pointed out that 87.per .cent of total Inydrocarbon resou, r,oes 
• .. ... 

were found within 200 miles and 68 per cent within 40 miles. If the limit were tO: 

be fixed at 200 miles.~ without some formula .for contributions to be paid by the 

coastal State out of the benefits derived from the resources e~ploited within those 

l'Imits~ it would be impossible %o claim that the principle of the equitable sharing 

of resources by all States had been respected. On the other hand~ if it was decided 
. . . .  

that all exploraiion and e~p!oitation aciivities were to be carried out by an organ 

of the Authority~ where would the necessary funds %o finance such activities come 

from? Austria considered :%hat contributions should be levied out of the benefits 
.. .: 

derived from the exploitation of resources situated near the coast and on the.. 
.. 

co nt i nenial, she I f. .. . 

If the limit of the .continental shelf was fixed at the outer edge of the 

continental margin, the common heritage area would include barely half of the entire 
• . 

sea-bed and ocean floo~ that would throw doubt on the v e.ty murpose of the 
• ~ .; • ".-L" '~ -. " 

Committee's undertaking and jeopardize the effectivenesis of the international rggime. 

Hardly 20 States out of 140 had a continental shelf extending beyond 200 miles. 

His delegati0n , however~ did not intend to put forward argumer~ts for or against 

the 200-miles limit and it recognized the need to tsd{e account of aoguired rights~ 

to an extent compatible with the aims of the Committee. But the question would still 

remain to be .satisfactorily setbied~ how far a given State had acquired 
. . . .  

indisputable right s over a par%icuiar zone~ and it was also question,able whether 
• ~. . . . • 

the "adjacent zone" principle could be invoked beyond I00 nautical miles. 

Once again, if agreement could not be reached on limits measured in reruns of 

distanoe~ the notion of benefit-sharing might provide a partial solution. Instead 

of considering: the revocation of concessions already granted~ why ntt introduce a 

system of contributions paid to the international community out of the revenues 

derived from such concessions? The Austrian delegation wished to revive an idea 

put forward by the United ICir<.~dom de!egation in Harch~ namely that %he sovereign 
.... 

rights of coastal States might to some extent be modified. Delegations which had 
• . • . 

so cogently argued for the need to modify existing international law to adapt it %o 

r~ - • ~ . the new realities would be lalllr~, in logic if' they did not themselves submit to the 

law of evolution. 
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In any evenS, an unequivocal and practical delimitation of the continental shelf 

would inevitably involve the abandonment of the e~ploitabi!ity criterion ~, which was 

lacking' inboth certainty-and justice since itfavoured the cotmiries rich enough . 
• ...~ 

to undertake: %.he exploitation of .-t~,e .:shelf .i% .should be noted thai Article~'-Ill:O-f 

the dra.£t in. dOcument A/AC.138/SC:.i."I/L 39 did not imply the abanaonment"of ..t-h@ .. 

cbncept Of the"cOntinentai shelf as such, any-more than-it e~ressed a preference 
. .... either for the dis%ante or for-the depth criterion. " 

Article IV dealt with the Se%tlement of disputes arising from"the interpretation 

and application of the provisions of the draft' articles. It did not prejudge the " 

question: as towhich organ or organs should perform that task, nor the gUestion:of 
.. 

their Membership or competence, in settling disputes between States in a given " 

region, the best solution would be a settlement made in accordance with regional " 
. . . .  

arrangements, as envisaged, for example, in the OAU Declaration on the Law of ~he 

Sea. BUt provision should be made .for the case .in which-ail the procedures had been. 

tried without success~ the country which considered itself injured.:should • then.be- • 

able to have recourse to an institution having .the competence to review such"oa-~es " 

and the power to .render a decision Which was binding on both parties. DisadVantaged 

States needed the safeguard provided~by such a decision~ becausethey had no o.th@r ~ 
"h. . 

means of ensuring that their special, rights under the draft articles .w~ald be : 

respected. TO-.deny."the principle"Ofdecisions bindingon both parZies might..mean ... 

that many of. the provisions .... remained, adead ~l@tter,. There was no danger Of Sta~es 

losing their " sovereignty, " b~cause the questiona~ issue, was one of.obtaining " 

recognition f6~r • .rights Which had not yet been ackn0wledged and Sanciioned by-~the ' 

• internaiional icomm~ty. " " " ' 

M_~.,__!I~. ~4/N :(Lib@/ria)-. said that the del/~nitation of marine spaces had been ~. 

taken up.~~in many:decl&rations: and draft articles~ it was cie~r thit some delega~ions 

saw i% in terms. Of acquired ~ights~ others in terms of the deiimita%ion Of .... the ..'~' ..i 

continental shelf and yet others in terms of the epicontinental sea, But there 

remained, the "~hole probiem of how %0 delimit %ha%-"zone wh-ich~ by virtue of"a - 

political decision- i- had been recognized as the ~Omm~on"heritage Of mankind] '.Some- 

delegati6ns considered"the zone- situ&ted beyond n£tionai, jurisdiction-: as an 

area totally alien to the. purposes and interes~-~'/!:of--.their~~6Ountries. That" was an " 

error."..The heritage-o~f mankind belonged tO all count:~fe.s :~nd: a]"l must agree id.- 

certain sacrifices if its creation were toha~e any point.°-:.- ~: ' ' " " : 
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The doctrine of acquired rights, s~s certain countries currently wished to apply it~ 

•.. . ..... . . . . . . .  Sissies would a-c$ as a brake on any, possible ..progress. .Indeed~ if ..... which renounced 

their epicontinental sea rights were to be compensated, why should not States fishing 

in the high ses~s also be compensa%ed~ on the same basis of ~cquired rights? His 
. .  

delegation thought .that compensation should be paid to coun~ries that had a!read~.~ 

made °investments ~ in the con.tinental shelf and ~ ran the risk of losing them upon ~ithe 

entry into.• force of .the: new ,law.,of the sea, ]out that no special compensation should 

be paid beyond that, ~inoe all States wou!d have access to the common heritage. 
- 

Some. ~delegations. thought-that anotherpossible solution would .be to. compensate . : 
. . .  

the coas.tal States or to establish a system .that would recognize ~heir rights in the . - 

matter of management of resources and tske due. account, of the. in terests-..of other 
• • . 

States "by ,means .of provisions such as the sharing of revenues. His delegation thought: 

t h a t  the i d e a  o f - r e v e n u e - s h a r i n g  was-:.even l e s s  a t t r a c t i v e  than t h a t  of  compensat ion,  

since it ~:,rould invo!ve the setting up of a complex and tangled system, There would b.c. 

an ill-defined zone tha.t would be an inexhaustible source of disputes. It .wo.uld.then. : 
. :  

be necessary. %o create procedures for the compulsory settlement of disputes. ..Liberians 

did-nOt think that the settlement of the. problem o£ protecting foreign in~.es,tments-~,.Tas. 
• . 

a part~ of ,the law of .the .sea. It s~ould not be forgotten ~a% the Committee.-was. , 

meeting ::to prepare, in common agreement, a new law of the sea, not to ensure protection 

f o r  f o r e i g n  i n v e s t m e n t s .  With r e g a r d  to the ques t ion  of compensat ion,  t h e r e  was no 

rule: as far as Liberia was aware that stipulated-.that ~ compens,ation was due before or 

a t  ghe moment of. e x p r o p r i a t i o n .  I n t e r n a t i o n a l .  p r a o t i c e  requi red ,  t h a t  the e x p r o p r i a t i o n  

of f.o~reign: a.ssets ~ras compensated adequately~, rapidly and effectively. T.he situation., 

must.be avoided~..in which States compelled to expropriate foreign assets could be 
• . . 

dec-lared %o have..vio!ated the international law of the sea. .. ~ .. 

• The :6eve!oping countries, for their part~ sought a law of the sea,tha% ~,zould. be ., 

fairer They .must not be asked to put their interests in jeopardy. They were .also : 

beginni.ng to weary of hearing i"t said that, by requesting the.establisbnnent of vast 

zones subject to national jurisdiction, they were asking for something to which they 

were not entitled. Their delegations were attending .the Committee as the ... 

representati:ves of sovereign States which had.a total right to ts/~e 3~hatever decisions 

• . 
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suited them, even if those decisions displeased other states. All they asked was 

an economic Zone extending: to 200 nautical-mile.s at the most, and States that were 

not compelled to submit such claims did not have to do so. 

He went on %o %race the history of the OAU Deolaration (A/AC.I~8/89), which had 

been adopted by 41 African Heads of state in June 1973. The Declaration was 

far-reaching in scope. ::.fin the summer of 1972, the African members of the Committee 

had prepared texts on the major questions before the Committee~ taking account of the 

position of all States and all regions~ so as to submit recommendations %o OAU and %o 

harmonize the views of African countries, in the following spring the African 

delegations had ~ succeeded in drawingup a Declaration ~hich had been submitted to a 

Conference of African Experts on lhe Law of the Sea. ~-~fter lengthy neg~:tiations, 

the experts had succeeded in completing the drafting, of the Declamation, which had 

then been submitted to the Ministers for Foreign ~ffairs of OAU-'s member States at a 

meeting at Addis Ababa and Subsequently adopted by the Heads of State with only one 

amendment, the effect of which was to leave the limit of the territorial sea- 

~sp@cified. Several African Heads of State had Preferred to a~{ait the acceptance 

bythe :Conference on the Law of the Sea of the new concept of the exclusive economic 

zone before ta/~.ing a position with regard to the limit of the territorial sea, although 
• ~ .. 

in the opinion of several of. them, a limit of 12 miles was already established in • 

customary international law. 

The Declaration was of great imporT.ance not onlybecause it had been adopted by- 

the Heids of State of almost one third of the States Members of the United Nations but 

also because the African States had succeed~d in that Declaration in reconciling..the 

most diverse interests and needs. Everyone knew that the Africm% continent was made 

up of a variety of countries with very different characteristics, and the fact that it 

had Been possible to produce such a text and to secure its acceptance by 41 States was 

clear evidence that the Sub-Con~ittee was not confronted by an impossible task. 

Under the system proposed in the Declaration, questions relating to the territorial 

sea: and the exclusive economic zone were closely linked. Since about half ~he 

land-locked and disadvantaged countries in the world were in Africa, those countries 

consAdered that they should have the acknowledged right not only to access to .the sea, 

but also to participation in the exploitation of the living resources of neighbouring 

economic zones under conditions of equality with the nationals of the coastal States, 

on the basis of Africam solidarity and which would be reflected in ~]y future 

bilateral or regional agreements. 
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With regard ~o international navigation in straits~ the Declaration approved in 

principle the r4gime of innocent passage bus recognized that the r4gime needed 

clarification. Some delegations had wished it to be stated that the African States 

were against the notion of free transit in straits~ but the final decision had been to 

present-the position of the African States in a positive rather ths~ a negative form.. 

Such a position shouldmake it possible to achieve a solution that would reconcile 

the need not to impede international navigation with the need to safeguard t°he sechri%y 

and interests of States adjacent to international straits. 

The-Declaration upheld the principle that %he baselines of all archipelagic States 

should, for the purpose of delimiting the territorial sea of such States~ be a line 

linking the outermost points of the archipelago. Although the principle Was stated, 

it still had %o be defined in detail. ~ doing so~ the objective should be ~o s%rike 

a fair balance between the need for archipelagic States tO assure their security and to 

protect their vital interests, and the need for the international community to ensure 

freedom of navigation. 

With regard to the r4gime of islsm_ds, a highly flexible system was proposed~ 

because it was onlypossible in that sphere to establish general rules that would have 
'k.. 

to be supplemented by arrangements entered into bet~,reen the States concerned, tsl~ing 

account of particular circtuustances. 

The Declaration recognized that a coastal State had the right of permanen~ : 

sovereignty over the living and mineral resources of the exclusive economic zone, 

without prejudice~ however~ ~o other legitimate users of the sea in that zone: 

Scientific research and marine pollution control would be subjeC~ to the jurisdiction 
• 

of the coastal State. In the view of his delegation~ however~ that did not mean tha~ 
• 

the control exercised by the Coastal State Should be of an exclusive nature. ~ view 

of the interest of the internsjtional community in scientific research and marine 

pollution control, that jurisdiction might perhaps be exercised jointly by the coastal 

State and an international authority~ but should in any even% conform $o internati6nally 

accepted rules. 

The OAU dec!aration~ provided a basis for negotiation and~ because of the wide 

variety of interests that it reflected~ the majority of the draft articles before the 
• ". .. 

Sub-Co~mittee could be considered within its frame~.Iork. Consequently~ %here was no 

reason for pessimism. Lengthy negotiations would still be necessary~ but %he essential 

....... elements for success could already b~ .... sa&d to ...... be in existence ..................... 
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Fb.  VOHPAH (Malaysia) wished t o  state his delegation's position on the 

question of straits Used for international navigation, with particular reference %o 

the draft article On Straits submitted by Italy (A/AC.138/SC I I/L.30). For Malaysia 

the question of navigation through straits forming part of the territorial sea of a 

coastal State was nei%her more nor lessthan the question of navigation through the 

territorial waters .of %ha% State~ for in %he vie~.T of %he Malaysian Government, such 

straits formed an integral par% of the territorial waters of the. coastal State and 

were inseparable from i-t. 

His delegation was fully conscious of the importance %o the international community 

of international maritime communication9 but i% desired pro.%eotion for the vital 

interests of States near ~.rhose shores such passage took place. In fact the interests 

of the international community and of. the coastal State were not at odds~ they could 

even be harmonized by virtue of the right of innocent passage, which had long been 

recogniZed as an integral part of the Law of .the ~- ..... oea. That right had, indeed, gradually 

evolved into a rule of law~ and no State could deny its exercise t 0 aay member of the 

international Community. 

His delegation had been somewhat surprised to see that in the Italian draft, the 

principle of innocent passage was applied to transit through and flight over straits 

which were not more than six miles wide. Did that mean that t~e principle of innocent 

passage, which might be regarded as a form of international servitude imposed on a 

coastal State with respect to its territorial sea, was to be applied to the airspace 

of that State as well? Malaysia took the view that the breadth of the territorial sea 

should be fixed at twelve miles. It appeared that Italy likewise accepted that limit. 

His delegation was therefore tempted to believe that the provision in the Italian 

draft was intended to accommodate a particular situation, in which case it could not 

be used as a basis for an international navigation r6gime. His delegation therefore 

wished to express a reservation on the Italian draft article on straits . . . .  
• . . .  

At the end of the previous week several delegations had advocated free transit 

through and over straits. His delegation could not share sach a view~ for it ran 

counter to the principle of national sovereignty. At present coastal States were 

"geographically-disadvantaged states" for they were exposed to very grave risks, 

including that of nuclear pollution. Consequently it would not be fair to seek to 

impose a further form of servitude on a few States which were alrea@4~ disadvantaged 

by their geographical situation. There was no point in mentioning overflight, as that 

question was not within the compe:bence Of the Sub-Committee. 
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. . .  He drew the Sub-Committee's attention to the working paper submitted by the 

Chinese de!.egation ~/(A/AC.158/SC:!I/L.34), paragraph 7 of Part 1 of which read as 

follo~zs' "A strait lying within ~the territorial sea, whether or not it is frequently 

used for international navigation, forms an inseparable part of the ~territ~orial sea 

of the .coastal State". That provision tallied exactly with the position of his o~¢n 

d~elegation~, which believ.ed that only.by starting fromsuch a principle would it be 

possible to negotiate an international navigation r4gime. " . . . . .  .- . ~.. 

. His delegation supported the position set. out in the OAU Declaration 

(A/AC. 13,8/SC. II/L. 56)concerning..innocent passage. 

• ::.. • -Mr. HARRY (Australia) said that with Zhe:Chairman's permission he •would 

• like to summarize before the .Sub-.Committee the. expI~na~ions he had given to ~he 

......... WorkingGroup 0n 17 July:, when he had introduced A/AC,lSS/SC.II/L.36. • ' • 

In that document t heAustralian~ and Norwegian delegations .had submitted a 

proposal for establishing.an economic Zone or patrimonial sea within whioh-.the • 

coastal Statewould: exercisesovereign rights over the natural resources of the • 

zone ~ the zone itself, ho~/e.ver,~ was ~not to be confused either in theory or in ..... : 

practice with the territorial :Sea.-The principles Undelrlying the proposal were very 

simi-,lar to those found in the proposalsubmitted by. Colombia, Mexico mud Venezuela 

in document A/AC..158/SC.oII/L.21: Those: proposals differed, however, on two points. 

Instead of setting up a separate r4gime for the continental jshelf, the. Australian 

and Norwegian proposal provided that the coastal State•had :.the-right t6 retain, :~ 

where the natural Frolong~°tion of its: land mass extende°d beyondthe afQrementioned 

'zone, the S0vereign rights with-respect to that area: Of ~the sea-bed an¢l the subsoil 

thereof Which it had enjoyed under international la~¢'before .I the e nt~j into f~rce of 

the .~ new ::convention•; ~ He explained thatthe phrase "the co•astal :State has the right" 

implied that if the • State did nO t-wis~ to retain its rights, it was free to •establish 

a smaller zone or to limit its righ~ts ~o:that zone..In i additbn, the Australian and 

Norwegian proposal did not define the•:outer edge of the ~ continental margin in : 

relation to the continental bank.• and • ~Sbyssal plain. 
.. 

." . . 

.. ~" . • - 

1 

:':. 

! " ... . . . .  
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Within the ~ ecbnomic zone ships and aircraft would enjoy the right of freedom of 
.. 

navigation rand ovegflight~ all Stat"es would retain certain rights connected wit:h the 
• . . :: 

.. ;" ... 

reiating"to the pro%eoti0n and exploitation of the natural resources. :There would 

also have to be provisions on the subject of fisheries. The authors of the proposal 

had confined themselveS to setting out some basic principles on %he nature and- extent 
. . . .  

of the economic zone. 

A novel feature of the draft was %he group of principles on delimitation. The 

fact that the coastal State retained sovereign rights over the iContinental/sh61f :and 
• 

that coastal States had. ~n ec0nomio zone 200 miles widewould create new situations 

entailing a need for delimitation between the. coastal States concerned, One of the 

cardinal principies should be that adjaoent or opposite States should reach agreement 

on the deiimita~ion of their economic zones and corresponding sea-bed areas in 

accordance " with equitable principles, Another principle was that no State could. 

claim or exercise rights over the na%b~ral resources of any area Of the sea-bed and ..the 

sub-soil %here0f over Which another State already had sovereign righ%.s. In the 

absence of either a special s$~reemen% or existing rights %he d~rawing of a boundar~j 
• 

along a median line would certainly give rise to difficulties, ~ The authors of the 

d:raft had attempted %o state a reasonable and balanced,, yet precilSe .rule in .. .... 

principle D. " . 

ORGANI~TION OF WOP~ (c. 0nt.~nued) 

" " "9~_:CiL~~'~ounced that a number of speakers had asked to take the- 

floor, ei%her:~o exp~a±n%heir proposals or to exercise %heir .righ%..of ,re:ply. The 

Sub'Committee would no% be Nble %0 meet in She 81ternoon~ as a meeting-of :.~he 

Working Grouphad been scheduled~ but he would take %he ~necessary steps to enable the 

$~b-Commi%tee to meet as esmiy as possible in the course of the wee_~Ir~ 

• }-~. KOLE, SN_I~_ (Union of Soviet Socialist Republics) ssid %hat .in view of the 

importance of %h4Sta%ements which had just been made~ it ~,~ould be preferable to 

continue %he discussion in~nedia%elyand %0 schedule a.meeting ,of .the. Sub-Committee in 

the afternoon~ accordingly c~celling the meeting of the Working Group. 

t~ Z UL~,.~__25;fOPmE~ (Colombia), ~r. AR.. IAS_SCPLP~iB~ (Peru) and. 

}@. Y.MNKOV (Bu lga r i a )  supported the proposal  made by the  r e p r e s e n t a t i v e  of the 

Sovi.e% Union. 

........ Mr-:--~-~'~.L~JCE__L (~u~key) ~ also supported +~ha% proposal and pointed ou~ that %he 

Working Group might perhaps be able to mske use of the three afternoons in the week 

which were st ill free° 
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Mr. KEDADI (Tunisia)~ spes/cing as Chairman of the Working Croup~ pointed 

out that the Croup had no + met for four days. Moreover~ the comparative table ~Tould 

be ready in the a£t moon and several delegations had already asked to take the floor. 

It would also be possible~ however, to adopt the Turkish representative's suggestion. 

It was of coumse up to the Sub'Committee to take a decision. 

The CHAI~~ in response to a comment made by ~_-I~ETHTNE~ (~5:ance)~ said 

that the Secretariat would be able to circulate the English version of the comparative 

table on that day~ while the Spanish and French versions should be available in two 

days' time and the Russian and Chinese versions probably a day later. 

~Ir. ZULETA TORRES (Colombia) pointed out that the oompsmative table did not 

indicate precisely ~hat the positions of delegations were~ and that it ~rould be useful 

to hear the sponsors explain their various proposals before going on to consider the 

table ~ 

Following an exchange of views~ the CHAIP~AN proposed that the Sub-Committee 

should meet in the afternoon° 

It w___as s o cle_o_i~ e d. 
~T.be_me e t ~ _ ~ r . ,  o_se a t  1...._....__._20~, m_~,.. 

L 
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