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CONSIDERATION OF QUESTLONS REFERRED TO THE SUB-COM{ITTEE BY THE COMATTTES UNDER
THE TERMS OF THE "AGREEMENT REACHED ON ORGAWIZATION OF WORK" AS READ OUT BY THE .
CHATRMAN AT THE PORTY-FIFTH MBETING OF THE COMMITTEE EELD ON 12 MARCH 1971 (contimued)

_ The CHATHVMAN informed the Sub-Committee that the comparative table of
different proposed versions of the draft articles, which had been dvawn up by the
secretariat, would be circulated in the afternoon. It was an excellent niece of work,
with a system of cross-references which made it easy to consult. He_exprgssed the
Sub-Committee's gratitude to the secretariat, and especially to the ﬁnder~8ecretaryh
General, Mi. Stavropoulos, and the Secretary of Sub-Committee II, Mr. Barsegov.

Mr, NANDAN (Fiji) seid that in the course of the debates in the
Sub-Committee concepts had become clearer and the relative importance of the
particular inierests involved had come to be appreciated. That phase of the work,
which could be called the conceptual phase, should now end; the Sub-Comnittee was
entering the definitive phase, which was concerned with the formulation of draft
articles for the future convention on the law of the sea.

It wag a difficul’ kind of work. He took as an example the guestion of innocent
passage through the territorial sear agreement had been reached 2t the conceptual
level, but practice varied from one State to anotheyr, and there was no clear and
universplly-accepted definition of the term. BN

Agreement‘héd likewise already been reached on & mumber of cother concepts, but
their practical application had yet to be considered. Other concepts had not been
generally accepted: there again it would be helpful to envisage in advance how they
might be applied in practice, for when the effects of guch application had been
identified the concepts themselves might norhaps be found more acceptable.

In the document entitled "Draft Articles Relating to Fassage through the
Territorial Sea! (4/AC.138/8C.IT/L.42), Tiji considered how the concept of inmocgnt
passage was to be apnlied in practice. That was one of the fundamental questlons
upon which the success of the Santiago Conference might depend. As an arohipeiagic
State, Fiji wanted coastal States to retain the right to regulate and conirol the
pagsage of ships through their waters for the nurposes of safeguarding their
security, combating ﬁollﬁtiom, cérrying out normal customs andlsanitary controls and
regulating immigration. In the 1958 Convention passage was‘said to be lnnocent so
long as it was not prejudicial to the peace, good order or security of the coastal

State. In order to give effect to that delinition Pijii had specified, in paragraph 2
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of draft article %, ten types of actividy which could be'prejudicial to the peaoce
good order or gecurity of the coastal State. Those ten détivities gould noet of course
be considered prejindiciel if they vere carried out with the consent of the coastal
State, or were rendered necegsary by force majeure. Ia pavagraph 4 of the same
article an attempt was made to remedy another omigsion in the existing Convention by
providing that the coastal State "should not discriminate againsb the ships of any
particular State or against ships carrying cargoes“to; from or on behalf of any
particular State'. Article 5 also zought o remedy a deficiency in the Convention
by spelling out in defail the matters vhich might be the subject of reguiation by the
coastal State. ' :
' The IMjian text also recognized the neesd to mak‘ apecific pfovision for ships
having spscial characteristics. Three types of ships vere involved: submarines;
tankers and other shipsg carrying nuclear or other dangerous substances; and marine
research and hydrographic survey shins. In ihe case of submarines the Fijian text
vas aimed at relaxing the existing rules slightly, in particular.by anticivating the
possible introduction of commercial submarines. The conditions gbverning the paggage
of submarines were laid dovn in paragraph 1, subnparagrap%§‘(a) and {b) of article 6:
they might be recuired to navigate on the surface, excepl in cases vhere they had
glven prior notification of their passaée to the coagtal State and confined their
passage to such sealanes as might be designated by the coastal State. Tankers and
other ships carrying dangercus substances would have to meet similar conditions
{ paragraph 2); the aim was to confine their vassage to areas in which they would
present the least danger to the coastal State and in vhich the coagtal State had means
of dealing with any incident that might occur. Nuclesr-powered ships were not _
included in that category, as the Fijian Governmernt congidered that a particular form
of propulsioi could not be deemed to be dangerous per ge. Similar conditions were
alpo o apply to marine research and hydrographic survey ships, in order to prevent
the use of information gathered by such ships againsl the interssts of the coastel
3tate. In the designation of the sealanes referred +to in article 6, the coastal

Gtate was to take into account the factors listed in paragreph 8 of the same article.
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The draft articles were alsc intended to provide a more explicit definition of
the innocent passage of warships. Paragraph 2 of article 12 stated that the rules
contained in Section I of the draft, %o which he had Just referred, should aleo apply
to warships. Addltlonal restrictions were envisaged in paragraph 3 of the same
article. Warshlpe should not carry cut any manosuvres other than those hav1ng a
direct bearing on passage, since such manoeuvres might have the effect of

intimidation. Furthermore, as warships were usually equipped to carry out
hydrographicrsurveyo, it was natural that prov1srons comparab]e to those coﬂtalned in
paragraphs 4 and 5 of articie 6 should be applied tc them. Pars, raph 4 of article 12
sought o give effect o an existing practice of States which was not reflected in

the 1958 Convention: the coastal State might, if any warship failed to comply with
its laws and regulations, suspend the right of passage of such warship and require it
to leave the territorial Oea.by such route as might be directed by the coastal State.
In the same paragraph it was 2ls0 prov1ded that the coastal State might prohlblt the
passage of that warshlp through the territorial sea for such period as might be
determined by the coastal State; that provision was designed to prevent a warship from
returning and resumlng its activities.- ‘ .

Flnally, artlcle 14 introduced anocther modification of the existing rules by
providing that the flag-State Should bear the llablllty for damage caused to the
coastal State, its envirenment, its installations and so forth as a result of any
non—compiianoe by any warship or other government ship with any'ef the Laws or
regulations cof the coastal State, or with any of the provigions of the proposed
articles or other rules of internaticnal law. .

Mr, LEIFER {Austria) said that his delegation was a co-sponsor of
document A/ﬂC.lﬁS/SC.II/L.599 on which the delegations of Singapore and Neﬁal had

already made excellent introductory siatements. He now wished to explain the motives

and ideas which had led his delegation %o become a co-sponsor. He also wished to
emphasize the preliminary nature of the draft articles; they were open 1o
improvement both in wording and in substance.

The views of a country such as Austria concerning the jurisdiction of coastal

States over the resources lying beyond their territorial seas had been explained by

his delegation in a plenary meebing of the Committee (A/AC,138/SR,52). The
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Austrlan delegatlon?“ pos¢t1on had alsc bheen summarized.in document . A/AC 138/55; which
had,pgme tofbg known as the "seven-Power draft".. Subseguently,” during the debate in-
the Working Group of the Whole of Sub-commitice II, held in New York on 4 April 1973, .
Aystria had given its views on the new concepts which had -been formilated.

At the present session the Working Group of the Whole of Sub-committee IT had:
begun its deliberations under entouraging conditions. .In that connexion he. paid
tribute to the Tanzanian delegation for reminding wembers of the need o balance the
interests of all groups of States in accordance with the concept of the common .- -
heritage, tou the Canadian delegation for insisting on the notion of equity in regard to
receipts and contributions under -the régime that was to be established, and to the
Indian delegation for saying that India was ready to make sacrifices in the interests
of the international community., In the course of the past three weeks, however, -
delegations had teeﬁ establishing negotiéting pogitions rather than seeking common -,
ground. it taé for that reason that several delegations, Austria among themy, had
elaborated a document wh&ch ought %o help the Sub-commilttee to find a formula .
accommodatlng, in an equltable manner, uhe v1ta1 needu and magor 1ntereots of all
members of the infernational community. . Aujurla for 1tS part had utarted from three
pfemisés‘ﬁ firat, tnat the Sub~Comm1ttee ] endeavouru should contribute %o tha ... ... .
narTOWlnF of the gap between rich and poor countries; secondlv, that the prlnblple of .
the common. herltage of mankind ghould be effectively 1mplomented so as 1o .accommodate
1eg1ttmate 1nterests of all Stateu,_thlrdly, that a syutem should be eétab113hed
capable of ensur;na the ratlonal development and mQY1mum utlilzaulon of the resourcesﬁ
of the oceans. o _ _ : L

The flrst of thoee prem1ses involved two elementS’- flrgt, lt pipEs t be recognlzed.
that deve7op1ng coabtal States must be the first beneflclarles of the resources 3y1ng
in areas adaacent to thelr terrltorlal waters, becond1y5 it must be borne in mind that
geographlcal charaoterl thu were arbltrary and thau pn801a1 treatment ghould
therefore be granted to States which had no pODololllty of extendlngthelM Jurladlotlon
(1and—100ﬂed States,.coastal States boraevlng on or situated opposite. o other coastal
States, States with short coagtllﬁeuﬁ or tﬂOoe for which an extended jurisdiction

would be of no interest in terms of Tesources).
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In connexion with fthe second premise, ftoo little atiention had been paid to the
guestion of what should bhe comprised within the area to which the international régime
would apply, end too little thought had been given to the gource of financial means
which would enable the machinery to perform its functions properly - especially if
the Anthority were to be entrusted with carrying out all expleoration and exploitation
activities. With regard to the claims made concerning the rights of coastal States
to expleore and exploit the resources in the zones adjacent to their territorial
waters, the Austrian delegation wished to make two remarks.

Firgt, ag o the geographical extent of coastal States' rights, what was -
necegsary was nei so much to find a framework for an équitable digtribution of
resources, but rather to ensure an equitable sharing by all States in the benefits
derived from those resources, as stipulated in the Declaration of Prineiples. The
draft articles in document A/AC.lBB/SC.II/L.39 was based on the idea of revenue-
sharing which had already been put forward by Mr. Pardo of Malte and which was
reiterated in the Capadian and United Staites proposals conderning custodianship.

That idea had found its most detailed expression in a recent muber of the Ocean

Development and International Iew Journal, 1973.
Secondly, as %o the legal character of coastal States' rights over resources, an
v

important distinction between the notion of sovereignty and that of jurisdiction had
recently been drawn in the Working Group of the Whole. The rights set forth in
article 1, paragraph 2, of the draft articles in document A/AC.lBB/SC.EI/L.B? were in
line with the notion of sovereignty as defined in document A/AC.lBB/SC.II/L.4C
sutmitted by 15 African States. Sovereignty thus defined must not exclude the
principle of sharing to the extenl necessary o harmonize the legitimate interests of
all members of the international community

In cormexion with the third of the Austrian premises, he said that if a country
did not have the technical or financial means to develop the rescurces under its
jurisdiction, provision should be made for enabling those résources.to be exploited
in guch a way that all the legitimate interests of the State in questign were
saleguarded and thai it received the principal sconomic benefits, while providing an
incentive to those who were in a posi%ion to assist in the development of the
ragources,

Turning next to further articles in cocument A/AC.IBB/SCGII/L,593 he szid that
the document was only concerned with the guestion of resources and should not e taken

to reflect the vieus of the sponsoring delegations on other guestions. Moreover, the
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articles were nct meant to prejudge the guestion whether a uwniform régime should
apply'both to the sea~bed of the zone and to its superjacent waters. Article II,
cencerning living rescuxces and Ariicle III on non-ilving resources were not
neoeésarily complimentary; if a zone of coastal-State jurisdiction over living
resources was established, Article ITI would neot be applicable, and the dots before
the word "zone" in Artisle II could be replaced'by the word "fisherieg". On the
other hand, if the xights of coastal States over non-living resources in the axea
beyond their territorial waters were recognized, Article 11 would not apply and the
dots should be replaced by a word denoting the aobject of such rights. Lastly, if
agreement were reached on a zone vhere the jurisdiction of ccastal States would extend
to both living and non-iiving resouroeés the dots could be replaced by a term
expressing suchuéonoepts as "economic zone' or ”pétrimonial gea’.

Arfiole IT, which dealt wifh living resourceég expregsed views very similar fo
those set out iq article 9 of the OAU Declaration (A/AC,158/89), which recognized
that land-locked and other disadﬁantaged States were entitled to share in the _
exploiftation of the living resources of the economic zone of a neighbouring State on
&n equal basis with nationals of that State. It alse gave recognition to the
principle laid down in article 3, gection 2 of document A/AC,138/SC.II/L.54 submitted
by China, and to afticle 82 of the draft articles submitted by the delegation of
Malta in document A/AC,lBS/SC,II/L,ZS. Lagtly it incorporated the principie of
reciprocity expfessed in Article 6 of the dratt articles on fisheriesg submitted by
six States (4/AC.138/5C.TI/L.%8) and in article X of the draft by 15 African States
(4/AC.138/8C,T1/L.40). Article II provided for the possibility of regiomal or sub-
regional arrangements which would only be obligatory in cases where nationals of a
CGisadvantaged Sitate were not granted trealment equal td that'bf uationé;s of the -
coagtal State. In that cormexion he referred to the draft‘afticles submitted by
certain latin-American countries (documents A/AC.138/SC.IT/L.27, L.24 and L.37), -
according to which disadvantaged States were given preferential trealtment only over
third parties. . Austria congideroed that all Tand-locked States, in whatever continent
they were S:I,tua‘*‘ted;r should receive +the same irealment. It was also necegsary that the
exercise of speclal rights by a disadvantaged State should not be at the digcretion
of the coastal Stete, or conditional on the political relations existing belween the

Sthates concerned.
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Which States were entitled to the special rights provided for in article 1T,
paragraph 1?7' In'hié'delegation’s view, those provisions appiied on1y7ﬁo developing
countries, slthougl the latter were not specifically mentioned since i+ was highly
improbable that the ooaétai States of continents in which developed land-locked States
wers' situated would establish o zone in which such States would enjoy special rights.
The sponsors had also wished to avoid a formulation whéreby a country now guszlified as
”devéloping” would lose its special vights as it became "developed,

The authors had aleo rejec%éd the theory according o which land-locked States
posséssing ample mineral resources should not be given preferential treatment, because
the purﬁdée'Was'to provide for the shafing‘betwéeﬂ all States of rescurces which had -
not yet been placed under the jurisdiction of a pariicular State, but which -had been
declared o be the common hefitagé of mankind; they were ridt, therefore, being taken
away_from'any State. °© Moreover, mineral-resources might be the most important single
source of income of a'land-locked Stdte, just as fishing might be for a coastal State:
why, then, should the latter's right to all the proceeds from fisherdies beé recognized
and those of The former to the total oroceeds from the resources under ids jurisdiction
be contested? To sum up, it was the overall level of development which would
determine %hé.extent to which a land-locked State could gain from the redistribution
of revenue. B v

ACéor&ihg to Article IT, paragraph 29 a coastal State was free to determine esach
year whatever quantity énd species of fish it wished to reserve for itself, having
regafd ﬁclfhé‘needs of disadvantaged States authorized to share in the resources of
the zone. The reference to a Moaxdimum allowable yield" reflected a concérn for the
mzintenance of.the productivity of living resources which had become scarce. The
reference to "relevant international fishéries organizations" expressed a desire 1o
regulate manageﬁent, to safeguard productivity and to prevent overfishing through
COWGpéraﬁion'béﬁween neighbéuring coastal States within an institutional frameweik,
The formila used a3 ceffainly over—simplified, but the authors of the Articie Had
not'intended'to take a position on the questidh'whether fisMeries should be regulated

by mones or by specids.
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Paragraph 3 was designaed to ensure the full explcitation of living rescurces.
Other States were given the right to harvest, against payment, that part of the
remaining allowable yield which the coastal State had not reserved to itself or did
not exploit. .

 Paragraph 4 contained two principies to which Austria attached particular
importance: to prevent the abuse of the special rights (cf. Article 13, paragTaph 2,
of Qocument A/AC.138/SC.IT/L.27, section VII of document 4/AC.138/8C.I1/1.24 and .
Article € of document_A/AC.lBS/SO.II/L.BB); and to avoid hampering the development
of the fishing industry of a disadvantaged State through the application of the first
?rinciple. ) '

Paragraph 5 was based on congiderations of over-all equity and.on the necessity
to raise funds for the development of fishing industries in developing and other
disadvantaged countries. Bxcepiions would certainly have to be made for countries
where an imporiant .eector of the population, or the whole economy, depended primarily
on fighing in terms of empioyment and national income. Thal aim would certainly be
difficult o achieve. Nor did the sponsgors wisgh to zet a précedent for applying the
principle of benefit sharing ‘o fishing ocutside the zone. ILastly, the
benefit-distributing agency would not necessarily be the International Authority,f .
but might be a fisheries ingtitution which would thus be enabled to provide
developing countries with financial and technical assistance in developing their
industries. ' : ' , . ; : _ )

Paragraph 6 eubjected States fishing in the zome to the regulations and measures
pertaining to the management-an& conservation of living resources in that gone; it
did not deal with the guestion of how and by whom those regulations were to be .
established and enforced, .

Article ITT, which dealt with non-living resources, was much shorter than
Article 17, In Article II, it had been necessary to spell out the rights of
different.groups of States to participate directly in the exploitation of 1living
resources beyond the territorial sea of a neighbouring State., Article ITT implied
that the coastal State had exclusive rights for undertaking, authorizing and
controlling the explofation and expleoitation of minerals lying in the sea~bed within
the zone. It would further be noted that there were two important omissions in
Article IIT: one concerning the limits of the zone and the other the pefcegtage of

the income derived from exploitation which should be paid in the form of_contributions,
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With regard to the limits of the zone, the.authors had not indicated any
particular figure because, in the Declaration of Principleg, the precise extent of
the area subject to the "common heritage" principle had yet to be determined. In
drafiing those provigions, the authors had been concerned to respect the legitimate
interests and rights of all States, while attempting to satisfy the foui following
criteria: first, the hepe of reconciling interests and claims by an equitable
distribution, not of resources, but-of the benefita which they yielded;. second, to
take into account the rights acquired by .States under existing, generally recognized,
agreements and practices; hence, third, o establish an international area that was
economically meaningful, sc as to ensure that the international machinery sexved a
genuinely useful purpose; and fourth, to share the benefits so as to bring about
equity in terms of both the receints obtained and the contributions made.

- The eriterion of 40 miles or 200 metres in no way prejudged the choice of the .
distance or depth to be used as a criterion for determining the continental shelf;
the 40 miles/ZOO metres criterion applied exclusively torthe detormination of the. .
rate of contribution and represented an approximation. In the suthors' view, a
coastal State possessing a sghelf with rich deposits oqpld.pay a larger contribution,
and the 68 per cent of the estimated ultimate hydrocarbon potential should not be
totally exempt from the=benefit+shafinggprinciplg. L

The second omission concerned the sharing percentage; 1t was linked to the
first, since the wider the =zone was extended seawards, the more the international
area was reduced and the lower ths revenue potential of the international régime
would he. On the contrary, the wider.the ecopomic zone of the coastal State, the
greater ite gains. That State's contribution te the international authorlty ghould
therefore offset the loss sustained by the régime applicable to the common heritage.
That was why the percentage referred to in Avticle TIT paragraph 2, wep conditional
upon thir distance chosen by the coastal State under Articie I, paragraph L. The.
rate was a variable one: it would depend on the width of ithe zone estéblished by the
nozstal State and would diminish with the depth, because off-ghore exploitation costs
increased with depth.

Drawing the Sub-Committee's attention to foot notes (a) and (b), he said that the
rate of contribubtion woula be linked to the nabional income level and to any tax
exemptions granted by a country wishing to cncourage invesiment in the exploitafion
of resources. Thus the rate of contribution would depend gg_ﬁhe distance, the depth

of water, the standard of living and the level of ftax exemption.
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Austria atiached great dmportance to the . establishment of an area that would De
geonomically meaningful, and the_vérious proposals submitted to the_Cqmmittee
concerning that zone prompted it to make the following observations and reﬁérks.

In commexion with the proposal that the iimit of the economic zone should be flxed

at 200 noutical miles,; he pointed out that 87 per cent of ftotal hydrocarbon Tesourees

were found within 200 miles and 68 per cent Wlﬁhln.40 miles., 1f the limit were to .

‘be fixed at 200 miles, wighont gome formila for'oontributions tc be paid by the
coagtal State out of thelBenefits derived from\thé resources exploited wi%hiﬁ those .
limits, it would be impossible to claim that the prineciple of the equitable.shariné
of resources by all Sfates had been respected. On the other hand, if it was decided
that all exploration and exploitation activities were tc be cérried out bf an orgén
of the Authority, where would the necessary funds to finance such activities come
from? Austria consideredrthaﬁ_cpntributions shou;& be 1evied_qut of the benefits
derived from the .exploitation of resources situated near the coast and on the.
continental shelf. . _ .1 | . |

If the 1imit of the continental shelf was fixed at the outer edge of the
continental margin, the common heritage area would include barely half of the entire
sea~bed and ocean floor; that would throw doubt on . the ve¥y. purpose of the
Committee's undertaking and jeopardize the eFfe0ulveness of the international régime.
Hardly 20 States out of 140 had a continental shelf extending beyond 200 miles.

His delegation,; however, did not intend to,put forward argumenis for or against

the 200-miles limit and it recognized the need to take account_of acquired rights,

to an extent compaiible with the aims of the Committee. But the question would still
remain %o be sgtisfactorily settled, how far a given State had acguired
.in@iqutable_rights_ovgr a particular zone; and it was also questiéﬁépié whether

the "adjacent zone'" principle could be invoked beyonﬁ 100 nautical miies,

Once again, if agreement could not be reached on limits measured in‘terms of
distance, the notion of benefit-sharing might provide a partial solution. Instéad
of considering the revocation of concessions already granted, why*pgt introduce a
system of oontributions paid to the internmational community ou% of.the_révenues
derived from. such concessions? The Aﬁstrian delegation wished to revive an idea
put forward by the United Kingdom delegation in March, namely that the sovereign
rights of coastal States might tc some éxtent be modifisd. Delegations which had
80 cogently argued for the need to modify existing international law to adapt it to

the new realities would be falllng in ioélc if they did not themselves submit to the

law of evoiution.
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In sny event, an unequivocal and pracviecal delimitation of the conitinental shelf
would'inevitably'infolve the ahandonment of the exploita%ility critericn, which was
lacking in both certainty and justice since it favoured the countries rich enough
to underiake the exploitation of-the shelf., It should be noted that Article TII of
the draft in document A/AC.138/SC.IT/L.39 did not imply the abandonment of thé
concept of the -continental shelf as sueh, any more than it expressed a preferenca
gither for the distance oxr for- the depth criterion. ' ' '

Avticle IV dealt with the settlement of dispubes arising from the interpretation
and application of the provisions of the draft articles. It did not ?rejﬁdge the
question as to’ which organ or organs should perform that task, nor the queéstion of
théir tembership or competence. In settling disputes between States in a given =
regich, the best soltion would be a settlement made in accordance with regional
arrahgements, ag envisaged, for example, in the 0AU Declaration on the Law of the
Sea. But provision should be madé for the case in which 41l the prdcédureé had bheen-
tried without stccess; the country which considered itself injured-éhoﬁld~theﬁ*be‘-
able to have recourse to an institution having the competence to reviéw such cages
and the power to render e decision which was binding on both parties. Disadﬁaﬁtaged
States needed the safeguard provided by such-a declsion, because'they had ne-other
means of ensuring that their special rights under the draft ar%ic1e51WDuld be ‘_
respected. To -deny the principle of decisions binding on both pariles might méan -
that many of the provisions“reﬁained‘a'deadflé%térg There was no danger of States
loaing their sovereignty,: because the guesticn at igsue was one of obtaining
recognition for rights which had not yet been acknowiedged and sancticned by the
1nternatlonal -comminity. ” ' o

-, TUBMAN (Liberia) said that the delimitation of marine 'spaces had besn™
taken up“iﬁ maﬁyfﬂéciawﬂtioﬂs and draft articles; it was clear that soime delegatlons
gaw it in tertis of acqulred Fights, others in temms of “the delimitation of the '
continental shelf and yet others in terms of the epicontinental sea. But there
remained the ‘whole problem of how to delimit that’zone whick, by virtue of'a
political decision; had been recognized as the common heritage of mankind. Some
delegatiéns Ponsi&erad'the zohe - si%uatéd béydﬁd nétioﬂal jurisdidtion ~ a3 an

""" 'That was an
error. - The heritage of markind belongeu to 'all ‘dountiies and all must agree o

certain sacrifices if its creation were fo have any p01nt
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The doetrine of acquired rights, as certain couniries currently wished fo apply it,

would act as e breke on any possible progress. Indeed, if States which renounced

their epicontinental sea rights were to be compensated, why should not States fishing
in the high seas also be compensated, on the seme basis of acquired rights? His.
delegation thought that compensatiocn should be paid to countries that had already

mede investments in the continembal shelf and ran the risk of losing them upon :the

entry into force of the new law of the sea, bubt that no special compensatioﬁ should

be paid@ beyond that, since all States would have access to the common heritage.

Some delegations thought that another possible solution would be to-compensate‘lvt
the coastal States or $o establish a system that wouid recognize their rights in the |
matter of menagement of resources and take dus account of the interests .of other .
States by means of provisions such as the sharing of revenues. His delegation thought.

that the idea of revenue-sharing was even less abtractive than that of compensation,
There would he

It wonld  then .

since it would involve the seiting up of a complex znd tangled sygiem.
an ill-defined zowe that would be an inexhaustible source of disputes.
be necessary to create procedures for the compulsory settlement of disputes,
did not think that the settlement of the problem of protecting forelgn invesiments was
a part of the law of the sea. It should not be forgotten that the Committee was

meeting bo prepare, in common agréement, a new law of the sea, not %o ensure protection

CEiberians

for foreign invesiments., With regard to the question of compensation, there was no
rulé as far as Liberia was aware that stipulated that compensation was due before or

at the moment of expropriation. Imternational. practice required that the expropriatiocn
of fereign assets was compensated -adequately,  rapidly and effectively. The situstion,
must-be avoided:in which States compelled ‘o expropriate foreign assets couid be
declared to have violated the international law of the sea.

‘The -developing countries, for their part, sought a law of the sea.that would. be
fairer. - They must not be asked to put their interests in jeopardy. They were also
beginnirig to weary of hearing it said that, by requesting the. establishment of vast
zones subject to national Jurisdiction, they were asking for scmething to which they
were not entitled. - Their delegations were attending the Committee as the '

representatives of sovereign States which had -a total vight to teke whatever decisions
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sﬁited them, even if those decisions displeased other States. A1l they asked was
en economic zone extending to 200 nautical-miles at the most, and States that were
not compelled to submit such claims did not have %o do so.

He went on to trace the history of the OAU Declaration (A/4C.138/89}, which had
been adopted by 41 African Heads of State in June 1973. The Declaration waz
far-reaching in scope. - -Tn the summer of 1972, the African members of the Committee
had prepared texts on the major questions before the Gbmmittees taking account. of the
position of 31l States and all regions, so as to submit recommendations to OAU and to
harmonize the views of African countries. In the following spring the African
delegations had succeeded in drawing up a Declaration which had been submitted fto a
Conference of African Experts on the Law of the Sea. After lengthy negatiations,
the experts had succeeded in completing the drafiing of the Declaration, which had
then been éubmitted'to the Ministers for Foreign Affairs of OAU's member States at a
meeting at Addis Ababa and subsequently adopted by the Heads of State with only one
amendmént, the effect of which was to leave the 1limit of the territorial sea -
 ﬁhs@écified. Several African Heads of State had preferred to await the acceptance
by the ‘Conference on the law of the Sea of the new concept of the exclusive economic
zone before taking a position with regard to the limit of the territorial sea, although
in- the opinion of several of them, a limit of 12 miles was alyready established in
customary intevnational law. |

The Declaration was of great imporbance not only because i1t had been adopted by -
the Heads of State of almost ome third of the States Members of the United Nations bui
also because the African States had succeedsd in that Declaraiion in reconciling. the
most diverse interests and needs. Everyone knew that the African continent was made
up of a variety of countries with very different characteristics, and the fact that it
had been possible to produce such a text and to secure its acceptance by 41 States was
cleatr evidence that the Sub-Commitier was not confronted by an impossible task.

Under the system proposed in the Declaration, questions relating to the territorial
sea and the exclusive economic zone were closely linked, Since about half the
land-locked and digadvantaged countries in the world were in Africa, those countries
congidered that they should have the acknawledged right not only to access to.the sea,
but alsc to participation in the exploitation of the living resources. of neighhouring
economic wones under condifions of equality with the nationals of the coastal States,
on the basls of African solidarity and which would be reflected in any future

bllateral or reglonal agreements,
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With regard to inbternational navigation in straits, the Declarétion approved in

principle the régime of innocent passage but recognized that the régime needed

clarification, Some delegations had wished it to be stated that the Africen States

were against the notion of free transit in straits, but the final decision had been to
present- the position of the African States in a positive rather than a negative form,
Such a positicn should make it possible to achieve a soluticn that would reconcile
the need not to impede international navigation with the need to safeguard the security
and interests of States adjacent to international straits. '

The Declavation upheld the principle that the baselines of all archipelagic States

should, for the purpose of delimiting the territorial sea of such States, be a line

linking the outermost points of the archipelago. Although the principle was stated,

it still had to be defined in detail. In doing so, the objective should be to strike

a fair balance between the need for archipelagic States to assure their security and to
protect their vital interests, and the need for the international community to ensure
freedom of navigation. o

With regard to the régime of islands, a highly flexible system was propoééd,
because it was only poésible in that sphere to establish general rules that would have
to be supplemented by arrangements entered into between the States concerned, taking
account of particular circumstances. ' o

The Declaration rccognized that a coastal State had the right of pérmanen%:
sovereignty over the living and mineral resources of the exclusive esconomic zoné;,
without'ﬁrejudice, however, %o other 1egitimafe'users'of thé sea in that zone.
Scientific'researéh and marine pollution control would be subject to the jurisdiction
of the coastal State. In the view of his delegation, however, that 3id not mean that
the control exercised by the coastal State should be of an exclusive pature. In view
of the interest of the international commmunity in scientific research and marine '
pollution control, that jurisdiction might perhaps be exefcised jointly by the coastal
State and an international avwthority, but should in any event conform %o intérnatidﬁally
acceptad rules. | |
- ‘The OAU declaration, provided a basis for negotiation and, because of the wide
variety of interests that it reflected, the majority of the draft articles before the
SuB—Cdﬁmittee'could,be congidered within its framework. Congequently, there was no

reason for pessimism. Lengthy negotiations would still be ﬁecessary9 but the essential

elements for success could already be said to be in existence.
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Mr. VOHRAH (Malaysia) wished to state his delegation's position on the
question of gtraite used for international navigation, with particular reference to
the draft article on straits submitted by Italy (4/AC.138/SC.ILZ/L.30), TFor Malaysia
the guestion of navigation through straits forming part of the territorial'sealof a
coastal State was neither more nor less than the question of navigation through the
territorial waters of that State; for in the viev of the Malaysian Government, such
straits formed an integrai'part of the territorial waters'of the coastal State and
were ingeparable from it,

Hig delegation was fully consciocus of the importance to the international commuenity
of international maritime communication, but it desired protection foxr the vital
interests of States near whose shores such passage took place. In fact the interests
of the. international communiiy and of, the coastal State were not at odds; they couvld

even be harmonized by virtue of the right of innocent passage, which had long been

recognized as an integral part of the Law of the Sea. That right had, indeed, gradually

evolved into a rule of law, and no State could deny its exercise to any member of the
international community.

Hisg deiegation had been somevhat surprised to see that in the Italian draft, the
principle of innocent passage was applied to transit through and flight over straits
which wére not more than six miles wide.. Did that mean that the principle of innocent
passage, which might be regarded as a form of international servitude imposed on a
coagtal State with respect to its territorial sea; was to be applied to the airspace
of that State as well? Malaysia took the view that the breadth of the. territorial sea
should be fixed at twelve miles. It appeared that Italy tikewise accepted that limit.
His delegation was therefofe tempted to believe that the provision in the Italian
draft was intended to accommodate a particular situation, in whicﬁ cage it could not
be used ag a basis for an international navigation régime. His delegation therefore
wished to express a reservation on the Italian dvaft article on straite. . -

At the end of the previous week several delegations had advocated free transit

throuvgh and over straits. His delegation could not share stch a view, foxr it ran

counter to the principle of national sovereignty. At present coastal States were

"geographically-disadventaged states";, for they were exposed to very grave ricgks,

including *that of nuclear pollution. Consequently it would not be fair to seek to

impose a further form of servitude on a few States which wers already disadvantaged
by their geographical situation. There wag no point in mentioning overflight, as that

question was not within the competence of the Sub-Committee. o
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He drew the Sub~Committee's attention to the working paper subﬁitted by the
Chinese delegation (A/AC.138/5C,TI/L.%4), paragraph 7 of Part 1 of which read as
follows: "A strait lying within the territorial ses, whether or not it is freguently
used forvinternational navigation, forms an inseparable part of the territorial sea
of -the coazgtal State", Tha%‘provision_tallied exactly with the position of his own
delegation, which believed that only by starting from such a prinmciple would it be
possible to negotiate an internationsl navigation régime. - L

His delegation supported the position set out in the OAU Declayation
(A/AC.138/8C.I1/L.36) concerning .innodent passage. '

‘Mr. HARRY (Austra¥ia) said that with the Chairman's permission he would
~1ike to summarize before the Sub-Committes ﬁhe:expldhaﬁions he had given to the
“Working Group on 17 July, when .he had introduced A/AC.138/5C.II/L.36. -

In that document the Australian. and Norweglan delegations had submitted a .
proposal for establishing an economic zone or patrimonial sea within which:the:
coastal State would exercise sovereign rights over the natural resources of the
zone; the gohe itself, howevery was not to' be confused -either in theory or im -
practice with the territorial sea.:. The-principleS'underlying the proposal were very

-similar to those found in. the proposal submitted by Colombia, Mexico and Venezuela
in document A/AGEIBS/SCTII/Laalz' Those proposals differed, however, on two poinis.
Instead of getting up a se?arate régime for the continental shelf, the Australian
and Norwegian proposal provided that the coastal State had the’right to retainy -
where the natural rrolongation of its land mass extended beyond ‘the aforementioned

‘Zone, the sovereign rights with respect to that area of #he-sea-bed and the subsgoil

thereof which it had enjoyed under international law before the entry into foirce of
the new ‘conventior. He explained that the phrase "the coastal State has the right"
irplied that if the State did not wish to retzin its righits, it was free to establish

a smaller zone or to limit its rights to thalt zome. In additon, the Australian and

Norwegian p:opOSal-did not defire the outer edge of the continental mergin in

relation to the continental bark and dbyssal plain.
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\Within the economic zone:éhips and aireraft would enjoy the right of freedom of
nav1ﬂatlon and oveirflight; all States would retain certain rights connected with the
hlgh sec\sp and the right of the coasbal States should be limited to functions
relatlng to the proﬁeculon and,exp101tailon of the natural resources. There would
alsc hawa %o be provisione on the subject of fisheries. The authors of the propoaal
had confined themselves to setting out some basic principles on the nature and extent
of the economic zone. b ' _ B

A novel feature of the dralt was the group of principles'on delimitation.

Tact that the coastal Siate reitained sovereign rights over the cohtinental ‘shélf ‘and

The

that coastal States had an economic zone 200 miles wide would ¢reatée new situations
entailiﬁg'a need for delimitation between the coastal States concerned. One of the
cardinal principles should be that adjacent or opposite States chould reach agreement
on the GEIimitéﬁion of their economic zones and corresponding sea-bed areas in
accordatics with eguitable principles. Ancther principle was that no Siate could
claim or exercise rights over the natural resources of any area of the sea-bed and the
sub-goil thereof over which another State already had sovereign righis. In the
absence of either a special agresment or existing rights the drawing of a boundary
along a median lifne would certainly give rise to difficulbtiesy The authors of the
draft had autempted to state a reasonable and balanced, yvet precige rule in .
pr1n01ple D,

ORGANIZATTION OF WORX (continued)

“The CHAIRMAN ‘anrounced that a number of speakers had asked to take the
floor, e1ther to explain their proposals or to exercige thelr xight of reply. The
Sub-Committes would not be able to meet in the afternoon. as a neeting of the
Working Group had been scheduled, bt he would take the mecessary steps to enable the
‘Sub~Comm1ttee to meet as early as possible in the course of the week.

Mr. K KOLEDNIK (Union of Soviet Socialist Republlcs) gaid that in view of the
importance of thé statements which had Just beer mede, it would bhe preferable to
continue the discusgion immediately and to schedule a meeting of the Sub-Committee in
the afternoon, accordingly cancelling the meeting of the Working Group.

Mr. ZULETA TORRES (Colombia), Mec. ARTAS SCHREIBER (Peru) and

M, YANKOV (Bulgaria) supperted the proposal made by the representative of the

Soviet Union.
M. PUNuEL {turkey) also supported that proposal and pointed out that the

e s

Wbrking Group might nerhaps be able to make use of the three afternoons in the wesk

which were still frea.
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Mr, KEDADL (Tunisia), speaking as Chairmen of the Working Group, pointed

| out that the Group had not met for four days. Moreover, the comparative table would
be ready in the aft:rnoon and several delegations had already asked to tske the floor.
1t would also be possible, however, to adopt the Turkish representativel!s suggestion.
It was of course up to the Sub-Committee to take a decision.

The CHATRMAN, in.response to a comment made by lMr. JEANNEL (France), =aid
that the Secretariat would be able to circulate the English version of the comparative
table on that day, while the Spanish and French versions should he available in two
days' time and the Russian and Chinese versions probably a day later.

Yy, ZULETA TORRES (Colombia) pointed out that the comparati#e table did not
indicate precisely.what the pogitions of delegations were, and that it would be useful
to hear the sponsors explain their various proposals before going on o consider the
table.

Following an exchange of views, the CHATRMAN proposed that the Sub-Committee
should meet in the afterncon.

It was so decided.

The meeting rose at 1.20 p.m,

w
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