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CONSIDERAT ION OF QUESTIONS REFEREED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TEWS OF THE "ACGREEMENT REACHED ON ORGANIZATION OF WOBK'" AS READ CUT BY /THE CHATRMAL
AT THE FORTY-PIFTH MEETING OF THE COMMITTEE HELD ON 12 MARCE 1971 (continued; . -

Mr., KOLESNIK (Unicn of Soviet Socialist Republics) wecalled that his’
delegation had submitted some concrete proposals on the vegime of straits at previoﬁs
sessidné.' In July 1972 the Soviet delegation had submitied detailed draft articles
on straits used for international navigaiion.(A/AC.138/SC.II/L.7). That proposal was
based on ithe principle of ensuring a balance betwéen the interests of the Siabes
users of gtraits, whioh arelinterested in freedom 6f passage; and the interests of
the adjacent States, and it included concrebe securi%y safeguards and provisions for
compensation by the State users for any damage caused during passage or overilight,

The role played by intern@tlonal straits connectlng two parts of the high seas,
their social funciion, made it LneV1t1ble that the reglme cf those scea routes could
not and should nol be determined by one or two States to the detriment of others. It
was common knowledge that over the centuries customary.rules of international law had
been established providing LOT freedom of passage through lnternaulonal stralts without
any discrimination as to flag. Those rules had later not only Dbeen reflectod in the
works of jurists and siatesmen but had been incorporated in a series of international
instruments. Provisions on "freedom of passage! could be found in the Treaty between
Argentina and Chile of 28 July 1881; in the Copenhagzen Treaty of* 1857 on the exemptién
from Zundes duties, as well as in a number of agreements on-the Strait of Gibraltar.
Without w:LshlnD to dwell upon the substance of those documents, he would cite
articlie 7T of the Pfanco~Br1tlsh Declaration of 8 Anwil 1907, which stipulated that
"passage through the Strait of Gibraltar shall be 1*ee” That provision had later
been reaffirmed by the Franco-Spanish Treaty of 19i2. ,

Although those documents were part of history, the freedom of passage through the
straits fixed in them remained unimpaired.. The rules on free passage through stralis
uged for internationdl navigation had become an imherent atfribute of freedom of high
seas, since it was obvious that'if Vegseis could not freeljfpdSs from one paxﬁ*of thg
high seas to another, the very princinle 4of the frecdom of the high seas became a
fiction. 7 ' - - h

He had mentioned the established rules of law relating to internaticnal straits
because the Committee had before it a draft in which an aﬁtemjt was made to revise
those rules (A/AC°138/SC.II/L.lB/ReV.l). The main shortcoming of the elght-Power
proposal was that it confused the regime of territorial waters with the regime of
intermational straits vepeating meinly the provisions of the re@lme of terrltorlal
waters - an igsue already seitled in the Geneva Convention of 1958 on the Terrlﬁorlal

Sea and Contiguous Zone. Straite used for internaticnal navigation were referwed 1O
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in the proposal incidentally, as i1f such strailts were a mere continuation of the
territorial sea and nothing else. The matter was presented in a way that assumed thatb
no difference existed or could exish between the regime of the territerizl ses and the
Tegime of straites of the category in guestlion.

In an attempt to justify.sguch an over-simplified spproach the gponsoxg of the
elght-Power proposal cited the Geneva Convention of 1958 apparentiy withoud suspecting
that that Convention did not assert such an approach, but on the contrary rejected it.

Firgt of all, the Convention aliot-fed guspension of inmocent passage through the
territorial sea, but it banned auy suspension in the case of giraits used fox
international navigation.  Thus, the Convention made -a very important distinction
hetween the regime of the territorizl sea and the regime of straits. Consequenﬁly,
the two regimes could not in any case be identified, and the draft in gquestion, which
permitted such identification, was wrong in ite very approach to the problem. Hor
wag it correct for the sponsors of the draft to asgerv thal 1t followed from the
Geneva Convention thaf only the regime of innocent passage: could exist in wespect of
international straits. .

it waé.cléar from. the Convention that it was not designed to detemmine the regime
of straits connecting. twoe parts of high seas and used for international navigation.
That clearly emerged from the discussion of the question in-the International Lews
Commission, which had drafted the convention. One section of the Geneva Convention
concerned rules of inmocent pagsage through territorial waters, bubt obviously neithex
the International Laew Commission, nor the Geneva Convention of 1958 had intended - or
could have intended - to exhaust the problea of straits by on: phvase, conbained in
paragraph 4 of article 16. That had been imposgible at'%he_time,

As was knowmn, the Geneva Convention xeferred to two categories of straits uged for
international navigation: .(1) straits comnecting two paris of the high seas; and
(2) straits connecting the high seas with the territorial sea of a foreign otate.
Retaining that division, i% could be stipulaied that the regime of stralis connecting
the high seas with a territorial sea was determined by the rules of ilnnocen® passage,
and the USSR delegation was prepaved to include a provision to that effect‘in_iﬁs draft.
Ag to the sbtraits commeciting twe parbts of the high seas, the regime of free passage

through them should be codified in the future international convention, taking into
' A%

congideration the greabt importance of such straits as parts of werld sea roulbes. _
the same $ime, the coastel State should be given appropriate guarantees of its security
and of protection against noilubion of the wabtewrs of its adjacent strails.

Tt would seem that the poinl was nol whether the lawful interests of the coastal

State ghould or should net be ensured. The point was that the concept of immocent
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passage could not be accepted as applyinw to the princival straite usged for
intermational navigation because it was too widely interpreted as a concept giving, so
to speak, "the last word" to the coastal State or Stabtes concerned. According to that
concept vhe coastal States could in the end decide by themselves whai regime of the
straits would bhe applied, who should be allowed passage through the straits, and who
should in particular circumsbances. be denied such passage irregpective of the fact that
vital interests of a user State misht depend on the passage of ite vessels through the
stralt59 or irrespective of the fact that the vexry existence of States that were
victims of imperialist aggression and colonialism might depend to a very great exitent
on freedom of passaze. If earlier there could have been scme hesitation on whether
the regime of innccent passage could be inderpreted in such a way, the sponsbrs of the
eight-Power draft had clearly shown that in their endeavours to apply that regime to
the meost important straits used for intermational navigation they inftexpreted the
concept as one giving them the right to establish arbitrarily an authorization or
notification regime for the passage of certain vessels through straits and the right
to decide unilaterally the question of their passage through the stralvs..

It was scarcely necessary to prove that such a concept of "innocent passage"
had never been and could never be applied to such straits az those of Glbraltax,
Doverg Malacca, Singapore and Bab-el-Mandeb, vhere Freedom of nawigation had always
been enjoysad.

The Soviet delegation did not concur with the criticism that had been made of the
Italian draft article on straits A/AC.lEB/SG 11/1.30). In ite view, the assessment
given to that draft article by a number of delegations lacked a constructive approach.
That was not the way to find an acceptable golution.

The Ttalian draft taken as a whole recognized the principle of free passage
through international straits. That was its chief mexit. It was quite obvious that
refusal to wvecognize the principle of free passage through stralts would practically
mean. establishing the domination of only 12 to 15 Siates adjacent to straits over the
pagssage of the vessels of some 130 States of the World.

There were, of course, some provisions of the Ivalian drafi with which his
delegation could not agree. As he had alweady said, it &id not share the idsa of
the regime of free passage being applied to straits commecting the high seas with a
T4 aleo had cerbain objections tc the provisgions of paragraph "B

gtraite gix miles wide. It would be more reasonable

territorial s=ea.
of the Italian drafi concerning
to apply the provisions of thatl paragraph to gbraits which were narrvower and were
rarely used for intermatbional navigation becsuse, as the Italian draft implied, theré

were wider and more convenlent strails nearby.
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One need only look at the map of any archipelagic Stalte to see that the realities
envisaged in the Italian draft were not specific and in fact did exist in many other
regicons of the world. ‘

The Soviet delegation would”welcome.constzuctive means of working out drafi
articles on straits. It wag ready to make gsome changes and amendments in its
drafs articles on straits, provided other countries displayed a similazxly conciliatoxy
attitude. For example, it was ready to delete from its draft articles on the
passage of vessels through straite the worde "as they have on the high seas". As
a matter of fact, the Soviet dralt articles did envisage banning some actions in
straits which were permitted on the high seas.

The Soviel delegation was prepared to define more clearly the rules goveming
two-way traffic separation schemes in straits. It was also ready to include in its
draft arilcles a paragraph which would ﬂfOVlde that the pr:nclple of innccent passage
ghould be applied in gtraits connecting the high seas with the territorial sea of a
coastal State and leading only to that particular tevritorial sea. The Soviet
deleggtion was also prepared to discuss thoroughly the draft article on overflighit of
gtraits and examine ways of‘bringlngd;ffe cent pogitions into accord.

It expressed the hope uhat other delegations, too, woqu adont flexible and
constructive positions in order to reconeile their points of view and find a mutually
acceptable solution.

Mr. CHAD (Singapore) said that earlier in the session. the Sub-Committee had
requested the Secretariat to prepare a comprehensive table of all the proposals or
draft ﬂr’t:u,cless submitted by 16 July 1973, and he understood shat that document would
be available shortly for digtribution. He believed that the task of the Law of the
Sea Conference could be greatly facilitated, if the large number. of proposals and
draft éx{icles before the Sub-Committec could be consolidated and combined on the basis
of the list prepared by the Sscrelariat.. Tt might be possible to_re@uqe the number of
preoposals to three or four main ibtems and he suggeéted that perhaps that ftask might be
undertaken by the Chairmen of the Sub-Commiitee in conjunchion with the Chairman of the
Working Group, who he undergtood wasg alreaéy in the process of preparing z consolidated
texd on ﬁerritoria] waters.

The ain of the Sub-Commitiee was of course to reach compléte agreement, but it was
at the smame time realistic to appreciate that such auweement might not be posaible and
to conslder on that assumption hov best Yo prepare the way for the Conference.

Mrs., WARNER (Trinidad and Tobago), referving to the question of
delimitation as it related to isglands, Said that her delegation did not wish to entex

into a political dispute with any other m@mpr of the Committee bub wished to warn the
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Jub-Committee ageinglt the danger of sccenting any rules that would have the effect
of establishing systems prejudicial to gmall and wezk States. Delimitation between
tates must be based on egquitable principles, the most importent of which was the
sovereign equallty of all States.

There must be no distinction between islands and continental land masses, and’
the rules relabting to delimitation of the fteiritorial sea, the aly space above it,
the contbinental shelf, the exclusive economic gone, and the pabtrimonial or
matrimonial sea must apply to islandz in the same way as they applisd o gontinental
land masses. Her delegation, representing a small archipelagic State, rejectad
categorically the creation of any separste régime for islands.

Mr. LARSSON (Sveden) said that his delegation had noted with satisfacticn
that the overwhelming majority of new nroposals before the Sub-Committee took account
of the problem of aéoommodating the interests of the land-locked Sltateg and States
in a similar disadvantaged geographical pogition that would arise if the Conference
onn the Law of the Sea accepted the principle of economic zones. His delegation
fully supporbed the basic ideas behind the draft article proposed by the delegations
of Afghanistan, Ausbria, Belgium, Bolivia, Nepal and Singapore (A/ﬁC.lﬁS/SC.II/L.39),
the main aim of which appeared tc be to mitigabte some of the adverse effects which
a world-wide acceptance of the "economic zone" philosophy might have. It was quite
logical to draw a distinction between the jurisdiction of coastal States over the
living and the mineral resources of the sea. The wigh fto extend coastal State
jurisdiction over the living resources sbemned mainly from the conflicting interests
of coasstal States and distani-water fighing States, and in resolving'that confiict,
it was important to dvoid damaging third parties, such asg the neighbouring land-locked
States or States in a similar disadvantaged geographical position.

The boundary of coasital State jurdsdiction over minersl resources sgexved to
balance the interests not of individual States but of the coastal State and the
international community. Consequently, there was no need for the same sort of
profective clavse as for living resources, and it was to be hoped that coastal States
would adopt a generous approach that would benefit the international community as a

whole.
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| His delegation felt that there should be a link between the exbension of the
sea~bed area and coastal State jurisdiction, on the cne hand, and the percentage

of net profits from the exploitation thereof which was 3o be transferred to the

international authority on the othzr — tivwe the wider comstal State. jurisdiction over

sé&—bedfreéources, the higner the percentage fo be paid to the iniernational

comni ty . He was glad to note that the proposals on the subject by the delegatiohs

of China (A/AC 138/5C,11/1.54 and of Uganda end Z@mbla (a/nc. 138/30 11/L. zu) were in
line with his own delegation's thinking.

In the draft articles on an exclugive economic zone proposed by a number of
African countries (4/AC.138/5C. EI/L 40), the accommodation was restricted to _
developlng 1and locked States, which was a varlatlon from the DAU'Declaratlon. "His
delegatlon preferred the OAU formulation if the drafd artlcles contalned in’
document. A/AC 138/80 I1/L.40 were intended to apply aleo in reglons out81de Africa.

He pointed cut that the d;stlnctlon made in document A/AC 138/30 II/L.4O would have_

a somewhat sﬁrange effect 1n reglons bordered by developed States. If the

accommodation was to be restricted fo Caveloplng  land=-locked countries, it would
mean that developed,qoaetalustatee would have a more privileged economic zone than

developing eoastal Stateegueiﬁce the'fovmer would'not have tolshere the liviang
resources of the zones Wluh their land locked. nelghbours. )

In conclu51on, he supported the Slngapore suggestlon Lhat efforte should be
made to reduce the total namber of proposals that had been submitied, so as to
fa0111tate the work of the Sub~Cormittoe

Mr. TUNC. L (Turkey) said that th e subaects had, fi'quently been referred
to in the Sub Commi ttee. The first, Whlch was mentioned in some ten draft artlclesg

was tne Jurldlcal nature of the maritime ef@cee of the coastal State. The

territorial integrity of *H coastal Staie wis unquestioned, but the actual exer01se

of its right of sovereignty was less cleur, Two proposale (a/ac. 138/5C. II/L 21 and.
L. 41) reproduced the stlpulatlon in the Geneva Oonventlon that govereignty would be

exerclsed in conformlby with the provisions of the Convention and. other rules of
international law. It remained evident, however, that one of the principal tasks
of the forthcemlng Genference on the law of the Sez would be to deterﬁine the rights
to be exercised by States over their ferritorial sea, contlnental shell, economic
zone and. patrlmonlal sea.' ; . .

The second main eubjeet was that of deiimitation; Various criteria that had
been put forward in the draft articles relating to delimitation had been criticized

as "subjective, "vague" or "confusing'". He wished to point out, however, that
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similar terminology was used in many legal texts, 1ncludlng the Geneva Goﬁventwons.
At all evenis, to preclude any subjeciive wtilization of those criteria), hlS )
delegation had proposed & procedure of peaceful settlement.

The third subject, that of islands, would eventually COQSbltute one of “the host
important questions to be. dealt with by the Conference, and many of the draft artlcles
gubmitted to the SubsCommittee contained references to it. Hls‘delegatlon thought
therefore, that a study on the geomorphological aspect of islafds would be useful.

In that comnexion, it would be recalled that the International Hydroﬂraphlo
Organization had offered its services to the Sub-Cormitiee. He fofmally ﬁronosed
therefore, that the said Organization be requested to prepare a agtudy on bhe
geomorphological structire of islands for presentatlon to the OOnference."

Mr, ZULETA {Colombia) said that his delegation had noted with satisfaction
that the majoriiy of the proposals before the Sub-Commitiee were in 1ine with the
basgic formulations submltted by Mexico, Veneruels and Colombig during the Sprlng
segsion. He aldo noted that the three-Power propesals, which referred to the
"patrimonial sea® had been approved by the Caribbean couniries in the Santo'Domiﬁgb
Declaration. ' ' S

_ His delegation was very conscilous of the enormous responsi@ility before the
Committee and of the fact that the delegations 1o the Sentiago Cénference would have
to establish @ basic political aireement in advance, if the Gon;erencef;ﬁhiéh was to
inaugurate a new era of international uo—operatlon w;thout preoeden% in the hlstory
of the law of the sea;, were Lo be successful. Already some progress had beer i
achleved, such as the Declaration of Principles, which pointed the way 4o an equitable
solution, and the iist of Topics and Questions which enswured an lﬁnartlal and balance&
agenda. There were also numerous drafts and texts before the Commitiee. Perhaps, .
however, the most valuable asset of the Confervence was the structure of its
yreparatory. committes and the persorns forming its merberships

2 8inee 1969, there had been a widespread feeling that the 1958 Geneva Conventions
and some of the other elements of internatioal law on the sea requifed'amendmentﬂ ' _
But that 4id not mean that because they had defects; existing legal 1nstruments should.
he totally ignored,: and a great effort had to be made "to merge’ tradﬂtlonal elements '
of the law with the new institubions that were being created by the Commlttee.' In
that contexdt, it should be poinmbted out that these countries that‘argué& in favour of

scquired rights came Ho the sessions.of the amaittes to exnlain their legal position and
& it 3
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not mevely %o receive cash offers in exchange for uhe1r _Lﬁ‘uu. ilgﬁfﬁbéé'of'ﬁhe_session
was b0 enable sovereign States to seek agreement through ﬂegotlayions and compxgmise'—
for the benefit of mankind, - o | ' -

Subject to the polztioal will of Governments, it should be p0831b1e to draw up
a Convention capable of - seourlng universal aoceptance that would protect the 1eg1t1mate
rights of ‘all States without neglectlng the urgent needs of ‘the developlng countrles, ‘
partloularly the land ocked countries or those disadvantaged by weovraphy '

He waz glad to note that the proposals on the subject of the patrlmonlalléea
proposed by China (A/AC 138/SC.T1/1.34), by Argentina (A/AC 138/5C. 11/1. 37), oy Ca.nadag
Kenya, India and Sri Ianka (A/AC 138/3C.1T1T/1.38) and by 16 Afrlcan countrles o
(A/AC.138/8C.11/1.40) were close to the views held by CoTombla. _ After referrlng o ;_
the proposals of Australis and Norway, (4/AC. 15’8/80 IT/L. 36), the Unlted States
(4/AC.138/8C.11/1.35) and. Urugusy (A/AC 138/5C.11/1.24), he noted that the onl;y _
document that put forward a traditionalist poqltlon Wa.s that of the SOV1eﬁ Uhlon _‘
(a/ac. 138/80 II/L.26) . ‘

His delegatlon,felt that the Alrlcan proposa19 whlch soug it to establlsa a balance
between the 1nterests of coastal States and the 1nterests of the communlty in the zone
%0 be declared the common herltage of manklnd mlvht be caﬁable of belng comb;ned w1thh
the traditibnal concept of “the contlnental shelf, partlcularly 1f the abstract consept.
of eXplOltablllty were omltted .

The recognltlon by a number of delegatlons of the need to frant spe01al treatment
in the exclusive economlo gones to the developing landwloched countrles and other .
geographlcally dlsauvantaged States 1n the same region was a éODd omen for future
progress Ey at Teast on one baSlC questlon9 namely the drafting of texts that reflected .
the comlng togeuher of views on the economic zone or the patrimonial sea, in which .
coastal States would have certaln soverelgn rlghts and functlonal jurisdiction over-
natural resources. _ . ) .

Hig dele'atlon was veny w1111n" to participate in thai work and belleVed that 1t
could be successxul, partlcularly lf delegations remembered that bhe law did not slmply
derive from phllosophlcal theories orlglnatlng in 1vory towers, but had ths purpose
of solving 11v1ng problems amidst changing cultural and economic condltlons and wag.
the result of civilized compromises between communities that w1shed to live together

and, Progress.
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Mx. EEESLEY (C anada, seid it was engouraging te note that -the Sub-Committee

"wao now COBSldETlmg‘SD801fLC textg raﬁher thun a range of ideas .and concepts ;. it -was.

mov1ng fromJtae genefal to thp partlcuiar. He w1sheﬂ to refer to. fhree proposals,.
whlle reserv1ng hlS rlght to comment on them further at a 1ater sfage,

Ulth xegard to the flrStg_Wthh was that of the, Auﬂtr¢an and Norweglan.
delegatlons (A/AC 1)8/80 II/L )6) hn-only w¢shec ko reafflrm thet its -substantive:

provisions, partlcularly with veﬁnid to the contlﬂenual shelf, reilected his .owsn .

&elegatlon s p051t10n. . - . . _
The Second Was the é?ait artlcies rela+1ng to passage through,the terrlﬁorlal

ses Submltted by the éeloggtlon of PlJl \A/AC 138/sC. II/L 42) He wished to
compllment the Flslan oelegat¢or on thau proposal amd o, its excellent 1ntro&uctory !
statemetit . The text represeﬂtcd a uophlstlcated autpmpt o bOlVG one. of. the most.
intractable problpms faclng the forthccmlng‘Conference namely the questlon of
1nnocent passage and passag“ through st?alts lnAgeneral. It brough+ a. fresh approach
to ways of solv;ng'that pxoblem and took sccount of all the key 1ssues lnvolved

His delegatlon dld not in all cases flﬁd the propoged olutlons 1n keeplng'wlth 1ts
o v1ews ut would glve them qerlouq con51derat1on Wﬂere the de81gnatlon of sea. . .
léfes and the questlon of 1nnovent pabsmge were conuerned for example? there wag the |
prdblem of balan01ng the 1nteresﬁ9 of coastal States w1th those of the Jnternatlonal o
communlty in order to malntaln the freedom of commerce ama navxgatlon. He noted w1thzt
interest the pr0V151onu enabllng coastal utates to make ana enforce 1aws and
regulatlons. “The 1dea that aithough tha boastal Btate exercmsed authorltJ over 1ts
territorial waters9 tne sealanes’ w1th3r them hould be generally open, to all trafflu:_ d
except in certqln 01rcumutanﬂes, mlght apnear contradlctorJg but he dld not think lt e

wou1d” glve rise %0 any'dlf*lculules. Fé also noted WLﬁh approval the prov; 1on45,i

requlrlng tankers and o%hef sa¢p ylng ﬂanﬂeroua suastanoes %0 glve prlor ot

notificatics of thelr pdssage \ortlcle 6. . The wttempt to eSuabllSh 3 ¢eg1me to i e
proﬁept the peace and securlty of coaotal Stmte (artlclc 12) was quel and o
cons‘cructl\feJ as wau “the' UIOVlSlOﬂ thaL pharges mlgh b@ 1ev1ed upon a fore1gn thp
passlng through fne terrltorlal sea as pevmemt only for sp601f1n serv1065 Iende“ed td”
the ship - (artlcle f) ' Tho lattev‘ehoulu a]lﬂv dﬂf fearu that ’+011ugatea“ mlgh% |

be set’ up at the 11m¢d of eccnomLP zonegs'
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The third proposal was that submitted by the delegations of Afghanistan, Austria,
Belgium, B011v1a Népal and Singapore in documen1 A/AE 1)8/30 II/L 39. Tt
represented & sincere and constructive attempt fo reoom0119 the interests of the
land-- locked States with those of coastal States. It also raised questions which had
not been.ralsed before and approacned some of them in a novel way. His delegation,
in explaining its attitude to the question of fisheries, had stated that it did not
envisage exclusive ownership of the living resourceé of the'écénomic'zcneg hut a

sharing of them with preferential righfs for the coastal State. Such arrangements
night not be suitable in all regions, howeVer and their su1tab111ty'would also
depend on decisions taken with regard to flsherles. He understood that one reglonul
group of couniries had alreadJ agreed on the sharing of llVlng resources, and
thought that their case dese°ved careful consideration. Another point requlrlﬁg
Turther study was the poss1h111ty of drawing a distinction between sharing the catch
end sharing the proceeds of it. | ' .

He welcbmed the attempt made in document A/AC.lﬁS/SC.II/L:BQ o approach the
vroblem on the basis of reVenueusharing ”hat apnrdéch raiséd a host of guestioms,
but they could undoubtedly be fesolve&; He noted with approval that artlcle 1
provided that coastal States should have +the rlght to establlsh a Zone adgacent to
the territorial sea; the acceptance of that prov181on by'the land-locked countries
was v1tally 1mportant to the succeus of the Conference, The sponsors were to be h
compl;mented on their effortu to make thelr pr0pogal as widely acceptablo as ‘.
possible, instead of merely puttlng forward thein preferred pOSltlon.“ He anproved
the thinking behind the proposal, and was enooq;aged by the spirit of‘compromlse
which it expressed. _ . | “__ | ‘

His delegation welcomed any attempt %0 establish a common basis‘for the work
of the Uonference. Some of the propbsaiu which had been submitted certainly had
sufficient elements in C O O to lend themselves to the preparatlon of a compromlﬁe
text.  I1 was still boo early to set up & worklng group or draftlng group to
undertake that task, however, for memners needed time to consider the more recent

propouals and exchangp views on them Canformally. His delegatlon was prepaved t01 "

take paxrt in that process and also to assist in the comordlnatlom of pfoposalu.
He believed that the possibility of preparing a compromise téxt for submission to

the Coaference was greater now than it had been earlier.
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Sir Roger JACKLING (United Kingdom) said that in some of the recent proposals

relating to the jurisdiction of the constol State over the resources of the sea beyond
its'territorial gea, the extent and noture of the zones proposed conflictéd‘with
freedoms to fish on the high seas long enjoyed under internctional low. In several
instances no provision was made for interngtional'regulation or consultation in the
exercise of guch Jjurisdiction. His delegation therefore considered it imporfant-to
remind the Sub-Committee of certoain considerctions which should be boxrne in mind in the
study of those proposals in so far as they related to fisheries.

His delegation recognized that constal States had a special interest in the living
resources of the sea adjocent to the territorial seo end should be given-a gpecial
position in respect of them:; nor waeg it unmindful of the overriding need 40 conserve
the sec's living resources and prevent their depletion. It believed, howéver, that the
constal Staté's‘rights should ndt be uniimited, and fhat the crucial issue.befdfé the
Conference would be that of striliing the correct balance between the rights in regoard
to fisheries of individual coastal States and the rights of the international community.

| He believed thob conflicting interests could be reconciled by establishing scme
nathod of international regulation. The experience of Regionol Commissions in the
Worth Aflentic had shown that, given adéquate powers, they C6uldmperform that function
both gquickly ond effeétively. A colleague of his, specking nearly two years previously
in defence of the North East Atlentic Fisheries Commission, had obsexrved that the few
foilures in the maintensnce of fish stocks within the Commission's area could generally
be aitributed not to the depredations of distant~water fleets but $o technological
advances. The resulting increase in their fishing effort by'thé States concérned had
not oaly outstripped the Commission's powers but had olso led to a radical fevision
of fhe-scientific advice available to the Commigsion.

Increased fishing effort had also been o major worry in the North West Atlantic.
The inﬁernational Commission for the Worth West Atlantic Fisherieé (ICNAF)5 however,
after cbtaining the requisite power to deal with the problem by means of catch Iimite
apportioned between member couniries, had acted with notable promptness in 1972 in
setting catch limits for varicus threantened stocks of fish. Im 1973 it had extended

thot control to cover all the major stocks in its area. He pointed out that in
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cpportioning catch guotos it had become stondord practice to give the constal State

o generoug preferential share. His delegalion regretied that {the North East Atlantic

EHSheries.Commission hod been denied simiior effective powers by the refusal of one
member country to ratify the relevant decision of the Commission.-
His delegation by no means cloimed that Regional Commissions were perfect,
but in ite view equitable solutions and the reconciliation. of conflieting interests
could best be.secured by building on:existing .international machinery. It would
like to.see the exisbing Commissions given more effective powers and perhaps better
arrangements for enforcemenf; at the same time coastal States might be given a
privileged position in the drganization as well as in the sharing of catches, and
- efforts might be made to set up new commissions where they did not exist at present.
In the past three or four years FAO had lounched two Interpational Cormissions in the
South Fast Atlantic and the Central Atlanticy; -in addition, several intermational
bodies were.evolving under its own wing and backed by its own highly expert staff.
Lagtly, he wished to strese one fegture of the living resources of the ocean
which made them particularly suitable for contrel by internmational arrengements.
Unlike mineral resources, living resources were both renewable and mobile. The fact
that they'Weré_renewable should mean that they were perpetval and not diminished by
ammual harvesting, but that very quality made them vulnerable to abuse and get a high

premium on proper management. The internaticnal commnity suffered not only if they

were exploited without effective control, but also — because of the needless lossg
invelved -~ if they were under-exploited. Moreover it was necessary to bear in mind,
first, the mobility of the living resources and, secondly, the evident fact that

the scientific skills and know-how on . which good management mumet depend were relatively

gcarce even in most developed countries. His delegation therefore questioned the

wisdom of conferring on ony coastal State sole responsibility for the manasgement and
control of any living resources, except in the circumstances provided for in the

Geneva Convention on Fishing and Conservetion of the Living Resources of the
It believed

He guoted

High Seas, ond excepl also in the special case of dnadromous specieas.
that Internotional Regional Commissions were the oppropricte ogencies.
peragraph 84 of the FAD document entitled "Review of the Status of Some Heavily

Exploited Fish Stocks" (FID/C/313), in which it was statéd that there appeared to
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be Tittle relation betieen tﬁé"subcesé.dr otherwisé of monagement actions and the
type ‘of jurisdiction within which the resourcés lay, and that thére wers ot léash
a8 hany examplés of depletéd rescurces und r the control 6f o single dounttry as of =
those occurring cutside national jurisdiction. ' o ' S
In conelusion, hée reserved his ‘delegation's right to put forward draft articles
embodylng the ‘principles which he had just discussed: P S ' o
. ARTAG-SCHREIDER - (Peru), speaking in exercise of his right of réply,

gaid that the Austrian representative in hig ‘statement -at the previous neeting had

made various réferences to the proposal submitted by the delegations of Eouador, ™ -
Panama end Peru (A/AC.138/50.T1/L.27). He wished %o refer to only one of the quéstions
hé "had raised, but one which he hinself régarded as fundamental, namely the phllosophlcgl
basis of the Committee’s work. The Austfian representatlve had seemed to imply that

the -prinéipal #im of the work in prégreds was to pub -info effect the coneept of the
common Heritage in all areas of the sen., The effect of setting that precedent above

exigting law would be 0 give the Committee’carie blanche, Admittedly, consideration

of the sen~bed beyond the limits of national jurisidotion ag the conmon heritage
of mankind wos pert of the Committee's mandabe, but it wos not supposed to be the
point of departure. Sub-Committee IT had been set up primsrily to-deal with the low
‘of .the Bea as it related to the continental shelf, the tertitorial sen ond the -
sonfiguous zone. In those areas States had rights and duties which did not arise
from the cmoept of the common heritege. If on attempt wos being made +6 -subdrdinnte
vrecexigting rights to thot concept, in order to eliminate the differendes between:
rich and poor nations, the next step would Have to be the nbolition of existing '
J.yigh%s to-the resburces'of'the.earth ‘so that they too beéame part of the common
heritéiges Tt wad commendably genérous of the Austrian delegation to u1sh to -
retoncile the “interests of oll States by giving them rights to the Yesourdes of

each other's adjacent sens, particulerly in view of the foct thot Austria was
lend-Llocked. Only when-such geherosity wos extended to iriclude land resdurces would

it be possible to talk seriously of distributive justice?%enefiting all monkind.
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He wighed to ask two gquestions relating to the statement made by the'Soviet
delegation. - Fitev, the Soviet*ré@reSanéﬁivé had defended the right of free
passage through straits for all'tfading nations; he would like to lnow who vas
threatéening that right, Secondly, it would be very useful to know how many countries
were using the right of innocent passage through straits in order to move warships
and nuclear submatines with not altogether immocent aime in view.

The statement just made by the United Kingdom vepresentative could have been
made twenty years ago. In gaying that fishery problems could easily be solved by
special international commisgions and other bodies; he could have cited the example
set by the International Whaling Commissgion, which was neéatly solving the problems
of whaling by allowing whales tc become extinct. '

Lastly, he wished to congratulate the Fijiah delegation on its proposal:
(A/AC.lEB/SC.II/L.42), With its precise enunciation of the rights and dutlies
of coastal States, that proposal exemplified the best way of avoiding the still
considersble obstacles in the Commitltee's péﬁh. )

Mr, Antonio POCH (Spain), speaking in exercise of the right of weply,

sald he wished to refer to the assertions made in the Soviej delegation's sgtatement
with regard to straits in general and the Straits of Gibraltar in particular. - The -
statement had been full of obscurities, and in order to do.it justice hé must think
carefully.before commenting on theses which had seo little relevance to the interests
of the international community and the true interests of the countries which the
Suviet delegation professed to defend. Fe would therefore refer to the maltter again
al the next meeting. : o :

' zrﬁg;_VDVAIEE {Vnion of Yoviet Socialist Republics) said that the guesiions
ralged by the Peruvian representative were of such a nature that the latter could
hardly expect any factual answer. The history of the past ten or twelve years could
provide .examples of the bringing of assistance by sea to pational liberation movements. -
Rather than dwell on those, however, he would take a hypothetical case. The -
Soviet Union had consistently supported the struggle of the peoples of southern Africs
to_liberate themgelves and combat racist régimes.- Aid to those peoples unfortunately
had to be brought through international straits cpptrplled by coasgtal States which
were often allies of the racist régimes. Meanwhile, the racist régimes themselves

were sble 1o receive assistance by sea from their allies, who did not need to use

internatiofadl straits for that purpose.
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M, LOTFER {Austs ~ia),” speaking in exercise of hig right of reply, said
that he wished fto allay the Tears expressed by the Peruvian representative, which
might have been due to a mimmderstending. He would gladly give him thé text of
the statemeut in guestion, buu 1or the jexs esenﬁ wished to make two 901nt Birat,
he had made it clear that the need to weduce the gap belween rﬂch and poor countriés
had been one of the main nremises behind the proposal sponsored by his delegation.
Secondly, he had stressed that the proposal did not snecify the limits of the area
to which the principle of the common hervitage of manitind should apply, because the
precise extent of that area was yet to be determined, The proposal merely set forth
considerations which, in the viev of the sponsors, should be taken into account in
reaching a decision on the matter. |

He supported the Singapore delegétion’s suggestion that similar proposals
should be consclidated into a gingle document. It seemed that what thEVSingapbre
representative wanted was a true combarative'table, whereas the dbcument which
was 1n courge of preparation would prohably onlv collate different positions.

He also sunnorted the Swedish representative’ s proposal.

Bir Hogeor JACKLING~(Un1te& Kingdom), speaking in exercise of the right of
A"

reply, said that the Peruvian representative's comment on his statement would have
been more apt if it had been made tﬁenty'years ago. The International Whaling
Commiggion, even with its present inadeqguate powers, was managing to rebuild whale
stocks, and all species were now on fhe increase.

Hr, ANDERSEN (Iceland) said that the United Kingdom representative had
referred to the fact that one country had opposed the widening of the powers of
the Nbfth Bzst Atlanvic Fisheries Commiseion (NEEPC) Le that countiy was Tceland,
ne thoughv he should explain hls delebatlon g postlon on the matter, bu% would
reserve his rvight to do so at a later stage. » the present he only ulshed to
point out that the WEAFC had nothlng %o do either with fishery limits or with the

establishment of economic zones, which was the question currently under discussion

in the Sub-Commitiee.

The mesting rvoge at 0.10 p.m.
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