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. : .  

ORGANIZATION OF WORK ". •~ : i 
.. . . 

The CHAIRMAN asked representatives who read out prepared statements t o  hand 

the texts in to the Secretariat in order to facilitate the preparation of the isru_mnnary 

records. Original texts would, be returned to the delegations concerned after use. 

In view of the frequent desire of members %o hold informal meetings in the search 

for agreement on compromise texts, he had consulted the Secretariat regarding the 
.. 

facilities available for such meetings. He had been informed that meeting rooms could 

be made available at any time~ but that interpretation facilities could be provided 

only between the hol~ms of 9.30 and 10.30 a.m. 

CONSIDERATION OF QUESTIONS REFEPdRED TO THE SUZ-COI~ITTEE BY T~ CO~'9[ITTEE U~ER T~ 
TE~MS OF THE "AGREE~NT P~AcH~D ON ORGANIZATION OF WORK" AS READ OUT BY THE CHAIPaV~ 
AT THE 45TH MEETING OFTHE COMMITTEE HELD ON 12 I,{ARCH 1971 (A/AC.158/SC.II/L.21-43) 
(.continued) 

.. 

Mr. SMALL (New Zeaiand)said that he wishe d to refer to the question of 
• , .•. 

islands, on which the Sub-Committee had before it draft articles or amendments 

submitted by Greece, Turkey si0d C~z~as, and a draft article (article 12) in the proposal 
.. 

on the exclusive economic zone presented by a group of African countries 

(A/AC.138/SC.II/L.40). A provision similar %o the latter was contained in document 

A/AC.138/SC.II/L.43, and there was also a considerable amount 0kf material on the 

subject of islands in the comprehensive Maltese draft (A/AC.138/SC.II/L.28). A few 
. .  . 

draft provisions on the same subject were also to be found in other proposals. 

Many of the texts presented bo~h in the Working Group and in the Sub-Committee 
.. 

bore on th@ very special problem of the delimitation of o0ean space mozmd islands 
• .. • 

situated near adjecent or opposite States, particularly islands in closed or 
• 

semi,closed seas or on the continental shelf of snother State. That problem was 

certainly the main concern of the drafts submitted by the various Mediterranean 

countries, and was perhaps also the primary object of document A/AC.138/SC.II/L.43~ 
and article 12 in document I~AC.138/SC.II/L.40. Those two texts were similar in 

Substance to certain comments made by the Tunisian representa$ive at the last session. 

In addition, article i2 of A/&C.138/SC.II/L.40 arid the similar article in 
A/AC.138/SC.II/L.43 touched upon a more general question~ which ~S.S also dealt with 

in A/AC.138/SC.I!/L.28, nsmely the jurisdiction of oceanic islands over adjacent seas. 

. . . .  . 

• 
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~le. wished to note New Zealand's interest in that q~les%iono New Zealand comprised a 

group of oc. eamic islands with several ~roups o£ outlying islands and.was responsible 

for. the.in.%ernatione, l relations of islands in the Sou%.h..Paoific which were 

constitutionally linkedto it. Although his de.legation had every sYmpathy ~.rith ~he 

" ....... . .. ~. ~" .<oroblems of island space delimitation need to e.s%ablish rules for the par~Icular ~ 

exist.-i.n.@, in the l~editerraneam_ and other such restricted oce~ areas~ it would, be 
. .  

gravely concerned if %ha% and. si.1.vilp~r....prtblems were %o give rise %o a judgement: about 

the allo.ca%io..n of oce~. space to islands in other areas .of' the world~ particularly 

the oceanic islands in the Paci.£ic. For that reasons, and mTbii, the subject received 

fuller and more balanced consideration in a deba.te in which his Goverlmment.! s attitud.e 

• . . ~. . . .tu . -L could be explained~ he could not sui0port the proposal of the Turkish repre.oen$a~iv.e to 

%he effect %ha% a study of is.lands be. co,,mnissioned from %he In%erna%ional Hydrographic 

Bureau, In.his delegation's view the specific item on islands on the Sub-Commi.%tee's 

agenda would provide a focus for a proper d.ebate on the stfDject 

For .the momen%~ he merely washed to state tha$~ like Trinida..d and .Tobago~ 
. .  

New Zealand.. had approached the present negotiations.from the beginning with the clear 

conviction %hat~ save. in veer exceptional circ~nnstances~ %here must be no distinction 

be%ween islands e;nd continental land masses with regard to the vital issue of 

jurisdiction over ocean space and resources. ~ 

Fir. CHADHi_~ (India) said that the submission of a large number of proposals 

in the past -few days augured well for the Sub-Committee"s w.ork. The %ask of 

processing %hem would rea~lire much: time s~d. patience and a spirit of give and; te/<e~ • 

but if the. Sub-,Comuittee succeeded .in narrowing the spectrum of views into practical 

al%ernative.s expressed in....re!ativei~ precise lang~a@e~ its present session would no%. 

havre .been. in-~v~in.° . . . .  

He noted %hat many. delegations-whi.ch had presented papers had left bl.a1~..s in 

certain articles or phrases. Some h~3J. made i% clear that the proposals %hey. had 

sponsored, did no% necessarily reflect their. £ina! views~ end %hat they were willing 

%o take into account the reasonable demands o£ others. That was. all %o the good, . 

• " ~ " ~ ..... ~ , As the since rigid posi%ions were .mnapio.roprl.a~e where k,nowqedge was incompl.e%e 

adoption of a Law of the Sea. providing for %he orderly exploitation of mar.ine resources 

was in the interest of a!i.Staf~es~ all delegations. ~.,, should.. ~ while, taking their 

legitimate s~l±-znterest im%:o account~ appr.os~ch the subject..with an open mind 

• . .  
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The proposal rela.ting to passage through the territoria.l sea. submitted by the 

delegation of Fiji in doc~Jnent A/AC~I38/SColi/L.42 required and merited careful study~ 

particularly since so much care seemed to have gone into its formulation. It 

attempted to analyse the concept of innocent pa.ssage, and sought to define acts 

incompatible with that concept by s~plying objective criteria.. That by no means 

es, sy task P~ad been tackled in a. Courageous and constructive manne~'. 

In the Fijian proposal the coastal State was made responsible for the safety of 

na.vigation~ and was also en\oowered to desi~ate sealanes and traffic sepa.ration 

schemes for passa.ge through its waters and to provide the necessary aids to 

navigation. It was also important that the sea.lanes so designs.ted shOuld conform 

to accepted international stal~dards. He appreciated the desire of the Fijian 

delegation to ensure the maximum possible extent of safe, efficient international 

sea. communications, and pa:rticu!arly welcomed the emphasis on sa£ety° 

Those were prelimins;ry comments and he might have more to say after considering 

the proposal in detail. He thar/ked the Fijian delegation for the important 

initia]tive it had taken in submitting its proposal, ~fnich would, as its author- 

intended, provide a useful basis for discussion. 

I~I~_. E V~_'.~SE~T (Norway) said that his delegation shared ~he views expressed 

earlier by the united Kingdom representative regarding the import~nce of the role 
. . . . . . . .  

played by existing regional fisheries comn~issions, and the need for a further 

strengthening and development of such regional action. His Government had fully 

supported proposals to %ha.t effect within the framework of the North-East Atlantic 

Fisheries Commission. He also a@~reed with the United Kingdom represents.tire in 

thinking that a I~res.;~y on economic zones should include a clause requiring coastal 

States to co-operate with the appropriate regional and international organizations 

in the exercise of their fisheries jurisdiction. No such cls.use appeared in the 

proposal sponsored by Austria. and Noi~ay (A/AC.138/SC.II/L.36) simply beca.use that 

proposal was not meant to be exhaustive° He recalled that in introducing the 

proposal he had expressed the view that the coastal State's exclusive right to the 

renewa.ble sources of the zone should be coupled with a corresponding duty to 

exercise that right in a. way which ensured that the resources concerned were not 

endangered through over-exploitation ,and which made it mandatory for a. coastal .State 

to co-operate ~ith the appropriate regional and global organizations to that end. 
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The main difference between his views and those of the United ,~ngaomTr" , 

represente,tive was that his delegation did not share the United F~ingdom delegation's 

optinistic belief that intem%sltional regulation alone freight suffice to protect stocks 
... 

~ ~ • . ~ "! .. zrom over-e.~:oloits,tion It ~ws.s tr%~e that the _ntroauct~on of ns.tionsl quota.s by 

the regional fisheries con~missions would be a step in the right direction, but there 

was also s, need for other measures on which the chances of early international 

agreement seemed remote indeed. One of the most important ws,s the introduction of 

much more, s:bringent regmlations to lin~it the use of equipment~ such as the trs,wl~ 

which represented a. particular threa,t to the stocks. 

In.. ]bh..e... ps!s.:,t .de.earle the tot.s! ca,tch of fish had been more than doubled~ owing 

both %o .the deve!opmen% of ne~.,r techniques and %o the pressure on world food supplies 

cs.used by the poPUl.s,tion explosion, The resulting depletion: of many kinds of fish " .' 

had been frightening. Internationa.l restrictions imposed so far on such factors s.s. 

mesh size were far .from s.dequs,te, end his Government ha.d ~,zor!~ed con..sistently~ within 

%he appropriate re~latory 'oodies~ towards the 8doption of stricter rules in. that 
.. 

respect. The opposition of certain Govermlents within.the interns,tionsS bodies had 

thwarted those efforts. A ~  the fishing fleets of the .principal distant-ws,ter. 

fishing na,~ions were composed .mainly o£-%rs,wlers~ he saw li%tle hope %hs,t sufficien.ily. 
• 

effective regulations would be adopted interna,tionall3r in the foreseeable futur.e., °,-- 

Ls,ter, itmight, be too l~.te, - Trawlers represented only a, sms,ll.percents0ge of the. . 

i~orwegisn fishing flee% 9 owing to a. delibera,te ns.tions,l policy of lioencing aimed a.% 

the protection of stocks, 

The United Kingdom represents,rive had seemed to inkoly that the fs,ilures which. 

had occurred were due not to i1~heren% weal,nnesses in the in~erns,tional reguls,torY. 

system ~ but to..la,ck, of action by certain coastal countries~ He toOh. issue with 

.. . . dla not. thi~ tha,% the present .deep difficulties tha.t interpreta.tion I{is dele.gation '-~ ._ 
• . 

could be overco.me by choosing between coastal .Sts.te regulation s, nd intelma/6ions1 
-. 

rec~lat.ion, .~o%h Were needed:, effective international regulation s,s .well s.s 
• . ... 

e]~%ensive cos, s%a.l ..Stale .juris.dic%ion in ma,t%ers of fisheries conservation, 
.. 

• . ~... 
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I"[~q. }~{LAI_~G~ (Zambia) said that on benslz of nms o~,m delegation and that of 

Uganda he would like %o introduce the draft smtic!es on the proposed economic zone 

contained in documc-nt A/A.C.138/SC.II/L.4!. First.~ however~ h~:; wished 9o thank the 

Secretariat for the helpful comparative table of proposals ~-~hi:ch i% had prepared for 

the l;lorl~ing Group~ and also wished to recordhis satisfaction at the achievements of 

.q~1 • the .]lo_,i~mng Group itself. 

The authors of document A/ACoI38/SC.Ii/L.~,.I s:ppreciated the constructive 

comments made by various delegations on the content of their proposal. He was glad 

to note the growing, conviction of members that that proposal represented the best 

approach %0 the concept of the economic zone. It differed from other proposals on 

the subject mainly in that it advocated a region~l approach to the establishment of 

economic zones. He quoted paragraph 9 of the OAU Declaration (A/AC 138/89) which 

referred %o %he right of land-locked and other disadvanta.ged countries to share in 

the exploitation of living resources of neighbotrring economic zones under such 

regional or bilateral agreements as might be worked out. In his view the present 

session offered the best oppor%mnity to work out such provisions~ and the paper- 

sponsored by his delegation was a suitable basis for the task. 
• 

A great nmmber of land-locked States~ most of which were situated on the 

African con%inent~ had what might be termed acquired rights. In that connexion he 

quoted from three of the Geneva Conventions on the Law of the Sea of 1958, First, 

article 24 of the Convention on %he Territorial Sea and ] %he Contiguous Zone defined 

%he rights ~ of the coastal State within the contiguous zone 8/qd provided %ha% %hat 

zone might no% extend beyond 12 miles from %he baseline from ~,fl%ich the breadth of 

the territorial sea was measured. Secondiy~ article 2 of %he Convention on %he High 

Seas stated %ha% the high seas were open %6 all nations~ s/qd specified the freedoms 

of the high seas ~,~hich were %o be exercised by all States. He pointed out %hat one 

of the freedoms mentioned was the freedom of fishing. Fi~!ly~ article- 3 of the 

Convention on the Continental Shelf provided that the rights of %he coastal State 

over the continental Shelf did not affect %he legal statUS Of %he superjaoen% Waters 

as high seas. He had quoted %hose articles in order %0 remind members of %he 

existing provisions of international la~.~ ~ ~,zhioh must serve as %he basis for their 

present work ~,Jith respect %o %he economic zone° 

In article 3 of document A/AC.158/SC.II/L.41~ a b!alc had been left for %he 

distance from the baseline of the outer limit of the territorial sea because that , 
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was a point Which wouid require careful negotis.%i0n. Article 4 dealt with the 

economic zone. The various references it contained t0 sub-regional economic zones 

had been prompted by the consideration tha;t in some areas it might not be possible 
. . . . . .  . :  " -  . . . .  . "i 

to establish regional economic zones worthy of the name. He drew attention to the 
. . ... • . . • 

provision in paragraph 5 of article 4 that regional or sub-regional authorities 

should manag e t h e  n o n - l i v i n g  r e s o u r c e s  of t h e i r  economic zones on b e h a l f  of  a l l  
• . . " . . :  . . . .  . 

States in the region or sub-region. It was important to take into account the 
.. 

. . . .  

interests of all States, particularly as the zones in question were beyond national 

jurisdiction and hence formed part of the common heritage of msmkind. Paragraph 4 
; . . 

. . .  

referred to the responsibilitY0f regional or sub-regional commissions for 

s u p e r v i s i n g  . a c t i v i t i e s  w i t h i n  t h e  r e l e v a n t  economic zones .  That p r o v i s i o n  was made 
: ' .  

witha view to the efficient management of the zones. Paragraph 5 stated that the 
. . . .  . 

prov i s ions ,  of the  p r e c e d i n g  p a r a g r a p h s  shou ld  no t  a f f e c t  var ious .  . f r eedoms  which  were  
• : • . 

to be applicable, in the.regional or sub-regional zones. That was an acknowledgement 

of  t h e  f a c t  that .  t h o s e  zones  were s t i l l  p a r t  of t h e  h i g h  s e a s .  
. . . .  .. 

He hoped that the draft articles would commend themselves to the Sub-Committee. 

On a n o t h e r  o c c a s i o n  h i s  de l ega t i o r2  would l i k e  to submi t ,  o r  s u p p o r t ,  a p r o p o s a l  
. .  

concerning ....... the right of free access to the sea. ,.; 

_Mr,~ WAP~ (Observer for Uganda)~. speaking at the invitation of the 
. . . . .  

Cha.irm.am, Said tha.~, t h e  d r a f t  a r t i c l e s  sponsored  j o ± n t l y . . b y  h i s  d e l e g a t i o n  and t h a t  
. . . . . . .  . 

of Zambia in document A/AC..138/SC.II/L.41 were essentially .a. revised version of some 
.. .. 

of the ideas originally put forward by the K enyan delegation and subsequently 

embodied in,the draft sponsored by fifteen ~iricsm countries (A/AC..158/SC.II/L~40). : 
• . . . . . . .  

The authors of A/AC.138/SC.II/L.41 had tried %o introduce the idea that %he economic 

zone should be carved from an .... area which did not ~..n*u the. moment belong %o any . ~;:. 
.. 

individual country~ and had proceeded from the premise that %ha% are a ~as a matter 
.. 

on which decisions would have to be taken by the Conferen.c.e. Accordingly, their aim 

had been to  .ensure  t h a t  t he  f e a r s  and wishes  of  .the l a n d - l o c k e d  and o t h e r  

disadvomtaged co.tries were taken into account in the final provisions agreed on at 

t h e  Conference.~ .or i f  t h e y  were no t ,  .%hat t h e y  were a t  l e a s t  p l a c e d  on r e c o r d .  I f  

the views of thos,e count:rice were not recorded it mi~t be ~.<rongly assumed that 

their silence me .aD~% &cquiescence. There were no less than fot~teen land-locked 

States in Africa~ of which Uganda was the largest~ sm_d at present their position was 

still unsatisfactory and not to the best advantage of the region as a whole. 
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A' ' 38/SC.il/L 41 to provide equitable treatment for An attempt was made in _./AC.I 
• .. .. - ... . • . 

both -the advantaged and the diSadvantaged couhtries His delegation had accepted the 

fact that it would have no claim upon the territorial waters of a coastal State~ ~at 

had oft~@h:expressed support for any limitation of territorial waters that would be 

acceptab!le 'to°everyone. Speaking as the representative of a land-locked count:~.y~ 

he did not ar~_ue against the extension of territorial ' wa~ers to 200 miies~ but thought 

that it wou!d betu~fair -i-~or a coastal State to have the areabeyond that limit as its 

economic zone. ~e establishment of such zones would be fair only if they were 

shared equ~tably by advantaged and disadvantaged countries alike. 

He wished "~o record the fact that Uganda~ Kenya and Tanzania operated a joint 
• . 

system with respect to port and harbour facilities, lie would like to See such 

co-operation extended as far as was compatible with the right of the coastal S,.t. ates 

to administer the' areas under their national jurisdiction, The land-locked C6un%ries 

were anxious not so much to share the resources of the sea as to ensure that. %he sea 

was enjoyedby mank.~ind as a whole and not just by the coastal States ..... The proposal 

in A/AC.138/SC.II/L.41 had been inspired by the desire to find a just means of 

a c h i e v i n g  t h a t  a im.  " 

His  d e l e g a t i o n  was a u t h o r i z e d -  to  n e g o t i a t e  p o i n t s  r e l a t i n g  to  t h e  e q u i t a b I e  

s h a r i n g  o f  m a r i n e  r e s o u r c e s  i n  a c c o r d a n c e  With t he  ~ u i d e l i n e s  i n  ~the OAU D e c l a r a t i o n .  

Where the proposal in A/AC.138/SC.II/L,4T differed from that Declaration~ the., 

differences were pe~"h~ps due to the peculiar position of Ugandaand Zambia and di~ n0% 

affect the.constant willin~.ess of~ those countries to co-operate with other members of 

the international community, He expressed the hope that the proposalwould gain the 

support of 0~her delegations and lead to the adoption of a more regional approach 

to the:,~problems it dealt with~ and that at. the Conference the-position of the 

land-locked countries would receive"s~mlpathetiG consideration. 

~, AKDERSE_~I~. (Iceland) said that although there was a g~rowing consensus 

on fundamental.issues; the Sub-Committee should mot overlook the fact that time was 

passing, It was important to concentrate on fundamental issues~ in order to produce 

at least alternative texts for the Conference°-The most important issue~ in his 

view~ was the extent of the coastal jurisdiction over natural resources in the 

coastal area~ i.e° the economic zone° His dele@ation had submitted a working paper 

(_&/AC.138/SC.I I /L°23)  , which proposed that t h e  outer l i m i t s  of exclusive j u r i s d i c t i o n  
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s h o u l d  be  r e a s o n a b l y  d e f i n e d  i n  t h e  ! i g h t  o f  n a t u r a l  c o n d i t i o n s  and  s h o u l d  n o t  

exceed 200 n~outiCal mileS ':"" Similar proposals on tile Zone of exclusive .jurisdiction 

and the"bco~omic zone hAdioeen ":: "~ sUbmz,~tea by a number of other..S~ates-,: f..r.om which 
- . . .  • 

the general c0nclusi0n emerged thN%- there was wide and:: strong support, for coastal 

State jur"iSdiCtionand control up i to.a maximum of200::nautical miles; although ' 
i 

f .- . . . . 

some" States claimed sea-bed rights beyond the 2GO-mile-limi't, The urgent task ~,~aS 
• . . . .  . .. . . " . .  . .  . 

%~ere~0re  t0 h a r m o n i z e  t h o s e  p ropos&lSo  ' - . .  - .. 

Referringto the :suggestion"by the UnitedKingdom tJhat-a SolUtion coUld'::be ..." 

fou~. for½he problem of extended, c0astal j~risdicti0n over fishgries by " : 

strengthening regional organizations~ he said that his Government believed'that 

re~iongi 0 r g a n ~ z a t i o z s  h a a  an impor~afit ~a.rt to ~ / p±a 5 in the area beyond. 3~tiona! 
• : • . -. . 

jurisdiction:and their .nowe~g and function in that ~ield Should be strengthened~ but 
• . . . . . .  

they Should not be Used as an alt6~native to or even a substitute for ~he economic.. 
• . .  . . . . . . . . .  . , . 

zone:-" The" crux of the matter Ws;s t!~i% an increasing number of delegations clearly 

supported a wide economic zone. The SUb-Committee ~,{~as"faced with .a. conflict between 
• . . . . . .  

the old and obs0iete system of narrow coastal jurisdictionand the new law of t~e 
• ; .  

economic zone, His delega$i6n was most decisively in favour of %he latter, 

~ __Fzr. NJENG A (Kenya) said that he would like first of all t o . w e l c o m e  the 
.. 

• 

p r o p o s a l s  by  A f g h a n i s t a n  and  c o - s p o n s o r s ,  and  by F i j i  ( A / ~ A C . 1 3 8 / S C o I I / L . 3 9  a ,ud . .L .42) .  

The draft articles by "Fiji~ in particular~-introduced concrete.and novel ideaS":.for 
• . 

a reasonable accommodation of transit question.s and went a long way towards a r6gime.. 

o f  i nnoc@nt  . p a S s a g e .  ' ' . " . 

}Iowever, his main concern was wi%h the proposal by Uganda an~ Zambia. 

(A/AC,138/sc,II/L,4.1)~ with which he was in almost total 'disagreement, Although .. 

the proposaiciaimed to:be based on para~o~aph 9 of the Organizatio~!:of~..Africs~u 

U f i i t y  h e c l a r ~ t i o n  on %he I s s u e s  o f  % b e L a w  Of t h e  Sea  .(A/AC.i38/89),.:'v:thich 
recogni~ed the right to share of iand-idcked and other disa/c~antagedco~ntries~ it 

. . 

completely 8~isr~garded paragraph .6 o.f the Same Dec,!aration~ Which acknowledged ,the 
A .  n 

r i g h t  o f  e a c h  c o a s u a l  S t a ~ e  :to e s t a b i i s h  an  e x c l u s i v e  economic  z o n e  .beyond 
. .  . . 

territorial waters, The idea of. a re{~ional, economic zone in Afrid~:had.been ..... . 

discussed bya meeting of the Afi~ican C-r.0up in New York andrejected. Concrete • 

proposals in theSsJme sense were 'subini:tted by ganfoia to the meeting of experts 

in April and referred to the Council of Ministers~ who eveniq.tally.ldeci-ded that . 

a regional economic zone could, not be discussed at an international forum, That 

decision had been agreed by all 14 land-locked African States° 
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There were ~. moreover a number of problems over the proposed economic zone 

( a r t i c l e 4 ) ,  ~.In pa raNraph .1 -o f  ~hat a r t i c l e  i t  ..was. no.t c l e a r w h o  would e s t a b l i s h  
• . . 

the economic zone, since therewas .in fact no overriding legislative authority in 

Africa cap~ole of doing so;. In: paragraph 2 no provision was made for enforcement of 

the extremely stringent proposals for. the joint exploitation, of fisheries on a regional 

basis. Paragraph 3~ which provided for the joint exploitatio n of non-living resources, 

t o t a l l y  ignored  the . fac '~  t h a t  under e x i s t i n g  la~r non- l iv ing ,  r e sou rce s  were p a r t  mud 
• . 

parcel of the sovereignty of coastal States. If the principle of joint exploitation 

of tile Sea-bed were accepted~..it would be equally reasonable for coastal States %o 
• • 

.. 

share then0n-living resources of land-locked States on land. Paragraph 4, which 
• . 

provided  f o r '  r e g i o n a l  or s u b - r e g i o n a l  commissions tO admin i s t e r  the  economic zones, .  

suffered from the same disadvantage of a lack of means of enforcement. ~'~ereas the 

draft article on fisheries, submitted by Canada and co-sponsors (A/AC.138/SC.II/L.38) 
made reasonable ~provision for laud-locked States, while tsking into account at the 

.:. 

same time the interests of coastal States, the Ugandan a~d Zambian Pr0.pos.als 

represented a grossly inequitable discrimination against coastal States. 

~r. ~,~{LANGA (Zambia)., exercising his right of .reply,. said that nothing in 

the statement by the representative..of Kenya had shaken his belief inthe rightness 

of the principle of regional•economic zone,S. • It would, furthermore, be wrong to 

defer-desirable legislation because of doubts about the possibility of its future 

enforcement. He was glad to hear ao!mowledgement of the spirit of accommodation 

obtaining among ~African countries, and he hoped that the representative of Kenya 

would give a p r a c t i c a l  demons t ra t ion  of . t h a t  s p i r i t .  

~. STEVENSON. (United. S~ates of America) said that his delegation attached 

particular importance to the satisfactory resolution of the question of transit through 

and over straits in the context of a satisfactory over-all settlement, on the law of 

the sea. .I~o right of a State - tO use its territory or to use the sea- implied that 
... 

it could do whatever it iiked~ withou,~-regard to the limitations on its conduct 

prescribed in the United Nations Charter and international law as a whole. Despit e 

differences as to the precise nature of %he-legal r4gLme applicable, to the deep 

sea-beds, that was a point on which all. delegations had agreed in.principle 6 of the 

Declaration of Principles ~ 
. 
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~" • ' tee were to reach The p u r p o s e  o f  t h e  n e g o t i a t i o n s  t ~ z n g  p l a c e  i n  t h e  Su 'b -Commzt  
. . . . . . . .  

.... '.."".21:.-, i' i,..: ....... ::! ' .. ~ : :. , " " : " ' ' : . . . .  ' ". . . . . .  

a~'eement on the rlghts a~-d"dut±es Of Sta~es f0r the future The United States 
- . :.. .. . : . 

. . . . . . . .  . "-:~ . . .. . . . . .  .. . . . • . • 

~eiieved ~l~at all States had now~ and had ,~iwa.ys l~ad~ t~ high Seas freedoms of " 
;: ." ..[ . . . . . . . .  .'.'.' .. • ... " . .. -.- :... - . . . . .  . .- . - . ... 

"navigation and overfli_~gh~:u beyond a thre@-mile territorial sea~ mad considered the 
• . . . . . . 

exist6n6e Of th0se::righ~s i"n Straits used for international navigation confirmed for 
: .. . • . : .... . . . . • 

their his~0riodi ~and c0n%inual exercise. Never~heles~ his delegation was willing to 

modify " those rights as -~ar~ of its proposal %o establishan agreed territorial sea 

limit of12 miies:2: It ~Si6did Welcome an eiuiily-flexii)le attitude on thepart of 
• . .. . . . 

o.ther dei@ga%ions am.d 9e~et%6d %hat %he :eiL_~h%-Power: pro}osai on the subject 
. . . .  

(A/AC.138/S C II/L[i8): haa Se%out a.u even m0re restrzotive conoep%"of"ilmboent. 
. . 

passage than {under exis%ihgin%erna%ional ~aw: }IfS: de!e~&~ion believed %hat %he 

doctrine:of"inn6cent passage was not adequate when £pioiied t0 straits Used for 
. .  . 

:/niern/tional navigation ~d. did not see any need t0 revise the Concept of innocent " 
• 

passage as it applied %o the territorial sea generally outside Straits used" f dr: 

international navi'gation. The balance of international- and coastal state °interests 

waS qui~edifferent in-%he :%wo"s~%U~ions~ and l~is delegation .-had-re&de Cle~r that~ <; " 

subject" only %o"%he right Of free %ransi%~ :territorial waters in straits should retain 

their na~ionai:d£araCter, %~us giving the":coa~%a! S%'~%e: concerned the righ% %o ~ake ': 

enforcement ac%i0n: against any Vessel going beyo£dits i~ights. His delegation was 
,, .. . 

•. -: .! _ . . . . , .  • . . . . .  • ,. ~ &  •. 

also re&@ %0 consider Whether coastal S%a%d and in%e:n~tlon~l intel~est~s could be 

reconci led in  the Case"Of iSlm%d natio{%s and hid made: Specif ic propos~ls to:" ' • " 
. .. " i- ' . .. . . . - . . - . ,  .; ~. . . 

accommodate the concern exp_ressed by st~aits Sta~es regarding the" s-afety Of navi~ti0n, 

overflight and the"preven"%i:on of Pbliuti6:~{] .in %ha:.% connexi'on~he appreciated the 
• . . . • : . .- . . . 

efforts made by the Itglian delegation %0 '&chieve a So!Ution &nd W0uid study ths.t 
. .. " . : . .. . . ' "  : . . -  .. -: . .. 

delegation's pr0p0sal most carefuliy~o - " " • 
• • .. . . .... . ~  . ... < • . .- 

" ..... :~ih"ihonclusi~h~ he stressed the imp0rtsmlce if% view of 'the.scheduie for %he ' 
• - . . -  . . .. . . ,. .. 

Confe~:ence -. of trying ~o ~.ar~ow ~he: outstanding issues and approach a substantive 

resolu~ion ~Of ~e variet~ of 'pr0blems invoiVed:~ 'for which "purpose i%" WAS" advisable " ' 

t"0:c6n0@ntr&te" on:%he under ly ihg in te res ts  ra ther :  than the terminological  ' l~ 'oe ls  " " 
• . 

" 'IMr:~ZOT!ADES :(Greece), referring to the deZimitation of %errit0rial wa~ers, 

criticized the proposals by: Tunisia 'hnd Turke~. (X/AC.i38/SC I I /L ,31 .and L. ]2)  %0 ! 
. .  . .  . . .  . .  , . .  • . . . .  . 

delete %he w0rd "insular" from the draf% articles su]bmitt@d by ~dprus ;ad GreeCe " 

(.~./AC.!58/SC. I I / L . i ; 9  and .... L. I6) .  The d{~af% arbioleS concerned .... emb6died t h e p r i n c i p l e  
- . -  • • ' - , "  " . i .  • • • , 

that  in  the case"Of sts~%es wi th  opposite 0 rad jacen t  cbastg, a fundamentai""and " 
• . . . • - . . . .  , .  

residual ruie, failing agt~eemen% tO the ontrarY, was tha~ of the medism line - 
. - .  
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a principle firml~, based in customary interna%ional law., found in almost gii bilateral 
treaties on territorial sea delimitation an d endorsed in article 12 of the 1958Geneva 

Convention on the Territorial Sea ~and %he Contiguous Zone. The principle was essential 
• . . • 

• ., . . / . - .  . . . . .  
. , . . . .  . . . 

to the.interests of all: Sta%es~ since it protected them from attempts by neighbours 
: . . . . . .  _ . 

• . . . . .  . , . . 

to bargain in a legal vacuum rather than under %he principles Of international iaw~ 
. . . .  - . .. ., . : 

as well as from excessive demmads based' on special Circumstances or demands based 
• . 

on the novel idea that islands constituted, in general, special circumstances. 

The effect of the Tunisian and Turkish 'amendments was to fix the base lines of 
.. 

) •. .: . . .  : .. .. ~.. . 

territorial.waters from continent to continent~ a novel idea which was a drastic 
n 

, .. , , 

departure from the United Nations Charter and .existing international law, Such an "" 

attempt to deprive islo/%ds of their base lines for the measurement of" territorial 
• .. . . ., . 

waters was a gross violation of the principles of equality- of States and the integrity. 
: : • 

... . . .. ., : , ...,. 

. .- ... . ~ . 

of  n a t i o n a l  s o v e r e i g n t y  . . . .  ...: 
: . . . - . .  . . . .  . . . . 

• . . . .  . . . . . . . . .  . .  . . < . .  • . .  : . .  . . . , .  

The purpose of his delegation's draft articles was to remove any possible 
.. 

• . , . .  . . . . . .  .. 

ambigui,ty on that point in accordance With the underlying assumption in interpreting " 
. . . .  • . 

.. 

the median line that there was no island that did not possess terri torial Waters. 
~.- " "- .D .. 

The emergence since 1958 of a ntunber of island State.S and O f states comPOsed of 
• . . ~ : ::. -. . - 

continental. . and insular territory meant that it was essential to _D°otec%- their 
• " "L . . . . . . . . .  " . . . .  -. . 

• , . . • 

territorial integrity, He therefore urged ti~e retention of the~.word, i'insular"~ 

deletion of which was unacceptable %o his delegation, To delete the ~word would be 
- .  . • , . .  . 

.~o. commence a dangerous course of action in that it Would divide States into 
, . .  , ,. ~.. ,. • 

different categories and thus pave the way for allkinds of discrimination. 
.. . .. . . ... ~ .,, • • ...~ 

With regard to the argument that the legal status of islands was irrelevsm_t 
• .. 

.. 

to the question of sovereignty and that no delegation ques.tioned the issue of 
• 

sovereignty in that regard,, he stressed that the purpose Jof the Turkish and Tunisian 
..:. . . 

• . 

proposals was to deprive., islands which formed an.integral part of a State of their 
... 

• . . .  

inherent and inalienable right to territorial seas It was clearly therefore a n  
• .  . ~ . . . o ' . .  i. . . . .  . ' . . .  

encroachment upon national sovereignty. To plsm to measure base lines from continent 
., , .;.- . • . ./ . . , . 

u @ 
n o 

to  c o n t i n e n t  was n o t  orgy. i l l o g i c a l  , u n r e a l i s t i c  and. c o n t r a r y  to  t he  p r i n c i p l e s  o f  
_ : . . . .  • - . . .  . • . - 

territorial integTi%y laid down in the United Nations Cl~arter but it {¢dS'aiso a 
, , . :° . .. .- ,. 

• . . : . 

manifestation of an exqomnsi0ni, st tendency which had no place in the United Nations. 
. .  : . .  . . . .  -. : .  

.He drew the Sub-Committee's attention to small islsmd States or isolated islands, 
.. 

~"' ~ . - • . .. . ': ,. . o. . .. 

which b e c a u s e  o f  t h e i r  geoe .~aph ica l  p o s i t i o n  were v i t a l l y  d e p e n d e n t  u p o n " t h e  . . . .  marit ime" 
. .  . 

- ~ . . . . . . .  . .  

environment .for their sustenance and in certain cases even for their economic 
. . . .  , . . . . .  

• 
. . . .  

. . . .  . .. 

survival. 
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Mr ~YA (Cameroon), referring to the proposals submitted by Zambia and 
... 

Uganda- to which he did not wish to attach too much importsa~ce~ since they were 
• 3 "" " i • • • ' 

probably too far in advance of the times .to ~.ha.v.e any possibility of being adgp,.t, ed - 
' "  " . ' .  ' ' • • -" ~ :  " ; " . .  i ' . "  " ~ t .  ' " . '~" " "  . .  . "'. : :. • . . .  ' 

said that the idea of establishing a regional or sub-regional..eoonon~c zone appeared 
• ..' . . . .  -~.•. • 

to be based on the doctrine of acquired rights and on the.right to fish in the high 
' . ,  ~,. . . .~  .': . -  

, .  

sea~. Y~u the view of his delegation, however~ the right .tO fish ,in the high seas had 
. . . .  

no regional connotation. On the contrary, that right laY with all States irrespective 

of their..ge0graphical position. He wished to know under wh.at principle of law a 
.. 

group of States could claim an exclusive right to fish in a given area of the high 

Seas. 
.. 

Mr. POOH (Spain), speaking in exercise of the right.of reply~ said that the 
. . 

statement.made by the .representative of the Soviet Union had caused confusion on the 
.- . . 

i s s u e  o f . . t he  r i g h t  of. f r e e  t r a n s i t  t h r o u g h  s t r a i t s  i n  g e n e r a l  and t h e  S t r a i t s  o f  " 

Gibraltar in particular. The view of the Soviet .delegation was that passage through 
. . . .  

certainis~raits (Malacca~ Gibraltar~ Bab al-Mm~dab) constituted a r4gime of navigation 

based on free transit,-under a secular custom that formed part of customary 

international law. Now in Spain's view, that right of free transit was not supported 
. . . .  

by either of the constituent elements of customary international law. The first 
.. 

element, practice, could, not be said to apply~ because since 1968 Spainhad seized 

60 vessels which had been in violation of the rules of innocent passage. In short, 
... 

Spain did not recognize that any custom existed with regard to free transit through 

the Straits of Gibraltar. The second element involved the juridical conviction of 

being under an.. obligation . - -  oDini___.9o j_uris sire necessita!is, but he could assure the 

Su.b-Conmnittee .thatSpai n did not consider itself under any such juridical obligation, 

and. he b e l i e v e d ,  t h a t  Morocco f e l t  l i k e w i s e .  
. . .  

Since the Soviet Union had always ta/-:en a ve~j restrictive view of the 

acceptance of a custom, it was surprising to hear such a suggestion being put forward. 

The 60 vessels had-been seized beyond the three-mile limit under the ~r4gime of 

innocent passage and since there had been no protest from sa%y:of the 15:: 9o.unt..ries 

concez-ned, it was an indication that the r4gime of innocent passage rather: %h.s~; that 
• . ... 

of free transit was accepted. Insupport of -his. view that there was no practice of 

free transit, he quoted Judge Read of' the International Court of Justice, who..had 

given an individual opinion• in ~ the Fisheries ease. 
. .  , 
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It was even more surprising, that the Soviet Union had sought to describe the 

alleged customs as "us~en~s ~ ~since no such norm had been quoted either by the 

International Law Commission~ in the commentator on. article 50 of its Draft on. 

Treaties~ nor at the Vienna Conference of 1968-1969, 

There were serious implications in the Soviet thesis. For instance~ 

• article 64 of the Vienna Convention on. the Lava of Treaties would apply in. such a way 

that the new norm of international law would nnllify any existing treaty containing 

contrary provisions. In other words ~ it would affect Conventions on the 1~4gime of 

other.s:traits° Moreover~ if such a norm existed~ there would be little put-pose 

in the Committee's deliberations~ since it could simply confine itself to 

formulating such a z~le in the future Conventions. But a rule of "u~o~ens must be 

accepted by the international community as a whole~ and as was evident from the texts 

before the Committee~ that was not the case. In. Short~ the theory of ~u~vs co~,ns " 

was contrary to practice aud to reality m~.d was totally gratuitous. 

The Soviet Union had also Soughtto rely upon the Declaration. of 1904~ which it 

had described as one of the achievements in. the history of mankind. But in. fact 

that Declaration was no more than. a !Luid p~o_~hUO - arrangement between two fo1~mer 

colonialist Powers and the concept of free passs~ge had been. introduced incidentally. 

It was irrelevant to refer to a Declaration of ~that sort~ because at the present 

time the international community would not allow major Powers to impose servitudes 

and restrictions on the sovereignty of States in order to protect their commercial 

and strategio interests. ~ 

His delegation also objected to the smbitrary interpretation b.y the USSR 

delegation of.-the 1958 Geneva Convention on. the Territorial Sea and the Contiguous 

Zone~ which~ it was argued~ did not affect straits or the idea of free transit. 

In. the Spanishview~ that interpretation was unfounded and he supported that view 

• by referring to the progressive codification of the law of the sea from 1950 to 

1958. For insts_nce~ the various drafts prepared by the International Law 

Commission between. 1952 and ~ 1953~ as well as the debates of the Commission~ ~,,~ere 

conclusive in. that respect. He reminded the Sub-Committee that the 1958 Geneva 

Convention. established the sane r4gime for navigation through straits as fol ~ the 

territorial sea- innocent passage - subject only to the proviso that the right of 

innocent passage could not be suspended by the coastal State in straits. Nany 

eminent jurists had enunciated that doctrine and he quoted the opinions of the 
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Soviet judge~ F~ro Krylov~ in his dissenting opinion, in. the Corfu Channel case at the 
• . 

• 

International Court of :Justice° He als0 ~ referred to t, he position....tak.e.~:-.by the USSR 

on. the subject of %he"Viikiski Straits~ wti_~c • being i_n %he Soviet.-Uni0n.'s 

terrJ.toria! wateru~ ha'~urally cs~ne under its " j u r i s d ± c ~ i o n  How %here-fore could %he 

Soviet Union. ar~e that %here was a general rule of £ree transit through straits 

4.1%h.ough the Soviet Union had purported %o be. representing the interests of the 

developing coun.tries~ the fact remained that 41 developing African States had 

declared .that ~ because of %5e importance of in.%erna%ionalnaviga%ion i% ~..~as 
• . , . ~ ' ,  - ; : • .  

essential to uphold %he r4gime of free passage and indeed to elaborate it more 

p r e c i s e l y  Moreover~ s i x  of %he e igh t  sponsors of document A/ACol~8/SC.tI/L.18 ~.¢ere 

developing count r ies  and they~ l i ke -mos t  other  develop ing countr ies,  i n  Asia and 

Ls~tin: America~ had expressed support  f o r  the r4gAme of f ree  passage. ~&e f a c t  was 
, . . 

%hat the only  c r i t i c i s m s  of t ha t  document had come f r o m a  number of h i g h l y  developed 

count r ies  whose p o l i t i c a i  an.d s t r a t e g i c  i n t e r e s t s  were a f f ec ted .  In. h is  

de lega t i on ' s  view~ no State would bene f i t  from.an i n d i s c r i m i n a t e  r4gime of  f ree  
• . . 

trans i t, 
.. 

. As a further rebut%a! of the Soviet Union's argumenta~ he quoted the statement 
,." . . 

made by Fir. ~hn.kin~ on behalf of the Soviet delegati0{~. %6 the 1960 Geneva, 

b ~,n.._ e ren.c e . . . . .  .... 

In. con.clusion.~ he in.sisted that the right of innocent passage should constitute 

%he basis of the Cow,hi%fee's negotiations rather.-%han~ as %he Soviet Union..had 

p-coposed~ the principle of free train.sit. His delegation was prepared %o contribute 

in. a join% effort to clarify the rggime of inn.ocen.% passage~ so as to assure and 

- I~ pro.~ec% it without prejudice %0 %].%e leg±%imate in.%erests of intern.ational trade. He 

believed that that view was she, red by %he majority of %he members of the Committee. 

Mr, KOLE_SNI~_ (USSR) said tha,% in. his previous statement he had produced 

cogent argumen.%s against %he extension of the r@gime of innocent passage to 

inbernational straits. Those arguments had been. completely disregarded by %he 

repr-asentative of Spain~ whose main. contention appeared to be %ha% customary usage 
.. - could not be regarded as a ~a!m~ criterion.~ since it was not so regarded in Spain. 

~he importance of a custom resided~ however~ in. its general recognition and his 

previous argument remained therefore fully valid. 
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~Hr. POCH (Spain.) said that the apparent failure of the Soviet 

representative to understa~%d his arguments was perhaps due to a lack of clarity in 

their expression. The Soviet views themselves~ however~ consisted of nothing more 

than a dogmatic reassertion of previous claims. 

Mr__. TAhJ_O_VV (Bulgaria) suggested that the debate betwreen, the representative 

of the Soviet Union and Spain could well be continned elsewhere. 
. . . .  

Mr. JACOV~ES (Cyprus)said that~ since the awaited comparative table 

of proposals and draft articles was now available~ a start should be made with the 
. . [ - .  

systematic examination of the fundamental issues and he would be interested %o know 

what procedure was envisaged. • . 

The~_CHA!RMAN said that some delegations had hinted that too many 

Sub-Committee meetings hadbeen held~ to the detriment of a proper study of the 
• . 

. .. . .. 

d~ocuments. He therefore suggested that no further meetings should be held until 
.... 

the following week. 
. . . .  .. . 0  

. . 

In. reply to the representative of Cypz~s~ he suggested that the comparative 

table of proposals and draft articles should be first of all examined by the 
• i - ' ~  ' - .  ' b 

Working Group of the Whole~ which would then decide on. the most suitable procedure. 

It was___ s o a~reed. 

~le meet i#~rose at 6.~.~ ~.m. 
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