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ORGANIZATION OF WORK .
The CHATRMAN asked representatives who read out prepared statements to hand

the texts in to the Becretariat in order to facilitate the preparation of the summary
records. Original texts would be returned to the delegations concerned after use.

In:view of the frequent desire of members to hold informal meatings in the search
for égreement on compromise texts, he had consulted the Secretariat regarding'the
Tacilities avéilable-for such meetings. He had been informed that meeting rooms could
be made available at any time, but that interﬁretationlfacilities could be provided
only between the hours of 9.30 and 10.30 a.m.

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-COMMITIEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON ORCAHTZATION OF WORK' AS READ OUT BY THE CHATRMAN
AT THE 45TH MEETING OF THE COMMITTER HELD ON 12 MARCH 1971 (4/AC.138/5C.II/L.21-43)

(continued)
Mr, SMATT, (Ner Zealand) said that he wished to refer to the question of

iglands, on which the Sub-Committee had belore i% draft articles or amendments

submitted by Greece, Turkey and CUyprus, and a draft article (article 12) in the proposal
on the exclusive ecbnamic mone presented by a group of African countries
(A/AC.158/SC.II/L.40); A provigion similar to the latter was contained in document
A/AC.lBB/SG.II/L.43, and there was also a considerable amount of material on the

subject of islands in the comprehensive Maltese draft (4/4C.138/5C.II/L.28). A few
~draft provisions on the same subject were also to be found in obther propos&ls;

Many of the texts presented both in the Working Group and in the Sub-Committee
bore cn the-very special problem of the delimitation of ooean space aound islands
situated hear adjecent or oppopite States, particularly islands in clesed or
semi-closed seas or on the continental shelf of another State. That.problem was
certainly the main concern of the drafis submitted by the various Mediterranean
countries, and was perhaps alsc the primary object of document A/AC.IEB/SC.II/L.45,
and article 12 in document A/AC.1%8/SC.II/L.40. Those two texts were similar in
‘substance to certain comments made by the Tunisian representatlve at the last session.

In additicn, axrticle 12 of A/AC 1)8/80 II/L.&O and the similar article in
A/AC.lBB/SC.II/L.4j touched upon a more general question, which wag also dealt with
in A/AC.IBB/SC.II/L.28$ namely the jurisdiction of oceanic islands over adjacent seas.
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He wished to note Hew Zealand's intersst in $that question. New Zealand comprised a
group -of oceanic islands with several groups of ocutlying islands and was responsible
fcr~the-international relations of islandg in the South-Pacific_which were
constitutionally linked to it. Although his delegation had every sympathy with the
need to egtablish rules for fThe particular nproblems of island space delimibation
existing in the Mediterranean and cther such restricted ocean areas, it would be
gravely concerned if that and similar problems were to give rise 1o a judggmentiabpgt
the alloeation of occean gpace to islands in other areas of the world, particularly
the oceanic islands in the Pacific., For that reascn, and until. the subject recelved
fuller and more balanced considerstion in o debate in which his Government!s attitude
could be explained, he could not support the proposal of the Turkish representative %o
the effect that a study of islands be commissioned from the International Hydrographic
Bureau. In.his delegation's view the specific item on dslands on the Sub—Committee's
agenda would provide a focus for a proper debate on the subject.

For the moment, he merely wighed to state that, like Trinidad and Tcobago,

New Zealand had approached the present negotiations from the beginning with the clear
conviction that, save in very excepiional circumstances, there must be no distinetion
between lslands and continental land masses with regerd to the vital issue of
Jurisdiction over occean space and resources. N _

Mr. CHADHA (India) said that the submission of a large number of proposals
in the past few days augured well for the Sub-Commititee’s work. The task of
processing them would require much time and pabience and a gpirit of give and take, .
but if the Sub-Comnittee succeeded -in narrowing the specirum of views into practical
alternatives expressed in;felatively precise language, its present session would not -
have ‘been in: vain.

He noted that meny. delegations which had presented papers had left blanks in
certain articles or phrases. Some had made it clear that the proposals they had
sponsored did not necessarily reflect their final views, and that they were willing
to take into sccount the reasonable demands of others. That was all to the good,

since rigid positions were inappropriate where knowledge was incomplete. As the

adoption of a Law of the Sea nroviding for the orderly exploitation of marine resources
was in the interest of all States, all delegations should, while taking their

legitimate selfi=interest into account, approach the subject -with an open mind.
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The proposgel relating o passage through the ferritorial sea submitied by the
delegation of Fiji in document A/AC.138/SC.II/D.42 required and merited careful study,
partioulaily since so much care secemed to have gone into its formulation. It
aitempied to ahalyse the concept of innocent passage, and sought o define acts
incompatible with that concept by applying objective criteria. That by no means
casy task had been tackled in a courageous and consiructive mannei.

In the Fijian proposal the coastal Stale was mzde responsible for the safety of
navigation, and was also empowéred to designate sealanes and traffic separation
schemes for passage through its waters and to provide the necessary alds to
navigation, It was also important that the sealanes so designated should conform
to accepted international standards. He appreciated the desire of the Fijian
delegation to ensure the maximum possible extent of safe, efficient international
gea communications, and particularly welcomed the emphasis on safety.

Those wexe breliminary comients and he might have more to say after considering
the proposal ir detail. He thanked the Pijian delegaticon for the important |
initiative it had taken in submitting its proposal, which would, as its author -
intended, provide a useful basis for discussion.

Mr. EVENSEN (Norway) said that his delegation shared the views expregsed
earlier by the United Ringdom representative regerding the imporiance of the role
played by existing regional fisheries commissions, and the nesd for a further
sirengthening end development of such regiomal action. His Govermment had fully
supported proposals to that effect within the framework of the Norﬁh—Eaﬁf Atlantic
Figheries Commission. He also agreed with the United Kingdom represeniative in
thinking that a treaty on economic zmones should include a clause reguiring coastal
States to co-operate with the appropriate regional and international organizations
in the exercise of their fisheries jurisdiction. Ho such clause appeared in the
proposal sponsored by Austria and Norway (AXAC.138/SC.II/L.36) simply because that
proposal was not meant tc be exhaustive. He recalled that in introducing the
proposal he had expressed the view that the coastsl State's exclusive right to the
renewable sources of the zone should bhe coupled with a corresponding duty to
exercise that right in a way which ensured that the rescurces concerned were not
endangered through over-exploitation ,and which made it mandatory for a coastal State

to co-cperate with the appropriate regional and global organizstions to that end.
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The main difference heiween his views and those of the United Kingdom
representetive was that his delegation did not share the United Kingdom delegation's
optimigtic belief that international regulation alone might suffice fo protect stocks
from over-exploifation. It was true that the introduction of national quotas by
the regional fisheries cosmissions would be o step in the right direction, but there
was also a need for other measures on which the chances of early international -
agreement seemed remoie. indeed. One of the mogt importent was the introduction of.
much more siringent xégulaiions—to limit the use of equipment, such as the trawl,
which repregented a particular threat to the stocks.

In the past decade the total catch of fish had been more then doubled, owing .
both to the development of new fechniques and to the pressurs on world food supplies
cauged by the population explosion. The resulting depletion of many kinds of fish -
had been frightening. Intérnational restrictions imposed so fax on such factors as.
mesh size were far from adequate, snd his Government had worked consistently, within
the appropriate regulatory bodies, towards the adopbtion of stricter rules in that
rempect. The opposition of certain Govermments within the international bodies had
thwarted those efforts. Ar the fishing fleects of the principal distant-waiexn
fishing nations were composed mainly of .trawlers, he saw little hope that sufficiently
effective reguletions would be adopted internationally in the foreseesble future.
Later, it might be too late.  Trawlers represenied only a small percentage of the -
Norwegian fishing fleet, owing to a deliberate nafional policy of licencing aimed at
the'prqtection of stocks. |

‘The United Kingdom represenitative had seemed to imply that the failures which
had oceurred were due not to inherent weaknesses in the international regulatory
SYSiem? but to lack. of action by. certain coagtal countries. .He todk issue with
that interpretation. His delegstion did not. think thal the present deep difficulties
could be overcome by choosing be#wegn coastal Stete regulation and international
reg@laﬁiqn, Both were needed:  effective international regulation as well as

extenaive coastal State jurisdiction in watters of fisheries conservation.
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Mr. MHLANGA (Zembia) said that on behalf of his own delegation and that of
Uganda he would like tc introduce the dzaft articles on the proposed economic zone
contained in document A/AC.138/8C.II/L.41. First, however, L wished to $hank the
Secretariat for the helpful comparative table of proposale which it had prepared for
the Working Group, and also wished to record his satisfaction at the achievements of
the Voriking Group itself. '

The authors of document A/AC.138/SC.II/L.A1 appreciated the constructive
comments made by various delegations on the content of their propossl. He was glad
to note the growing conviciion of members that that proposal represented the best
approach to the concent of the economic zone. Xt differed from other proposals on

e subject mainly in that it advocated a regionsl approach to the establishment of
economic zones. He quoted parasrsph 9 of the OAU Declaration (A/AC.1%8/89) which
referred to the right of land-locked and other disadvantamed countries to share in
the exploitation of living resources of neighbouring economic zones under such
regional or bilaternl agreements as might be worked cut. In his view the present
session offéred the best opportunity to work out such provisions, and the paper
sponsored by his delegation was a suitable hasis for the task.

A great number of land-locked States, most of which were situated on the
African continent, had what might be termed acquired- rights. Tn %hat connexion he
quoted from three of the Geneva Conventions on the Law of the Sea of 1958. First,
article 24 of the Convention on the Territorial Sea and the Contiguous Zone defined
the rights of the coastal State within the contiguous zone and provided that that
zone might not extend beyond 12 miles from the baseline from which the breadth of
the territorial sea was measured. Secondly, article 2 of the Convention on the High
Seas stated that the high'éeas were open tb'all'nations, and specified the freedoms
of the high seas vhich were to be exercised by all States. IHe pointed out that one
of the freedoms mentioned was the freedom of fishing. Finally, article: 3 of the
Convention on the Continental Shelf provided that the rights of the coastal State
over the continental shelf did not affect the legal‘staﬁus of the superjacent ﬁaters
as high seas. He had quoted those articles in order to remind members of the
existing provisions of internationsl law which must serve as the basis for their
present worlk with respect to the economic zone.

In article 3 of document A/AC.13%8/8C.I1/L.41, a blank had been left for the

distance from the baseline of the cuter limit of the tervitorial sea hecause that
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was a point which would require'caxeful negotiétibn. Article 4 dealt with the
economic zone.  The various references it contained to sub-reglonal economic zones_
had been prompied by the con31derat10n the in some areas it mlght net be p0551ble
to establish reglonal economic zones worthy of the name. He drew attentlon to the
prOV151on in paragraph 3 of article 4 that regional or sub—reglonal authorltleu
should manage The nonrllv;ng regources of their economic zones on behalf of all
States in the region Sr_submregion;‘ Itrwas important to take ;ﬁto account the
interests of all Stabes, particularly as thé zones in question were beyond national_
jurisdiéﬁion and hence formed part of the common héritage of ménkind Paragraﬁh 4
referred to the respon81blllty of regional or sub-regional commissions for
superviging act;vmtles w1th1n the relevant economic zones. That provision was made
with a view to the. efflclent management of the wones. Paragraph 5 stated that the
prov1s;0ns of the precedlng varagraphs should not affect Varlouu freedoms which were
to be appllcable in the.regional or gub-regional zones. That was an acknowledgement
of the fa ct that those zZones were stlll part of the hlgh seas, :

He hoped that the draft articles would commend themselves Yo the Sub—Gommlttee.
On anotner occagion hisg delegatlon would llke to submit, or support, a proposal
concernlnv the right of free access to the sea. 5

M, WAPENYI (Observer for Uganéa), spealking at the invitation of the

Chairman, sald that the draft articles sponsored 301nt1y_by his delegation and that
of Zambia in document AJAC, 138/sC. IE/L 41 were essentially a revised version of some
of the ideas originally put forward by the Kenyan delegation and subsequently
embodied in the draft eponsored by fifteen African countries (A/AC.138/SC.I1/L. 40)
The authors of A4/AC.138/8C.II/L.4L had tried to introduce the idea that the eoonomlc
zone should be carved from an area which did not at the moment belong io any
individual country, and had proceeded from the preﬁise that that area W?S a matter
on which decisions would have to be taeken by the Conferenge. Accordingly, their aim
had been tc ensure that the fears and wishes of the land-locked and other
disadvantaged countries were taken into account in the final provisions agreed on at
the Conference, or if they were not, that they were at least placed on record. If
the views of those countries were not recorded it might be wrongly assumed that
thelr silence meant acquiéscenoe. There were no legs than fourteen land-locked
dtates in Africa, of which Uganda was the largest, and at present their position Was

still unsatisfactory and not %o the best advantage of the region as a whole.



A/AC :138/50.I1/SR. 70 -~ 8 -

An attempt was made in A/AC 1%8/5C. ll/L 41 %o provide equitable treatment for
both the advantaged and the dlsadvantaged countrle . Hisg deleaatlon had accepted the
fact that it would have fio clalm o the territorial waters of & coastal State, but
had olten expressed gapport for any limitation of territorial waters that would be
acceptable to everyonc. Speaking as the representative of a land-locked countwy?
he did not argue against the extension of territorial waters to 200 mlleu, but thougﬁt
that it would be unfair for a coastal Sitate to have the ares beyond that limit as ifs
economic zone. The establishment of such' zones would be fair only if they were
shared-e@uitably by advantaged and disadvantaged countries alike.

He Wiéhed to record the fact that Uganda, Kenya and Tanzania operated a joint
system with respect to port and harbour facilities. He would like to see such
co~operation extended as far as was compatible with the right of the congtal States
to administer the areas under their natiocnal jurisdiction. The land-locked countries
were anxious not so mich to share the resourees of the sea as to ensure that the sea
was enjoyed by mankind as a whole and not just by the coagtal States. The crdcosal
in A/AC.IBB/SG.II/L.AI had been ingpired by the desire to find a v just means of
achieving that aim, ‘ '

His delegation was authorized to negotiate points relating tc the equitable
sharing of marine resources in accordance with the guidelines in‘the OAU Declaration.
Where the proposal in A/AC.158/SC.EI/L.41 differed from that Declaraticng‘the.
differences were perhaps due to the péculiar nosition of Uganda and Zambia and did not
affect the constant willingress of- those couniries fo co-onerate with other membersg of
the internatienal comminity. He expressed the hope that the proposal would gain the
support of bfher delegations and lead to the adeption of a more fegional approsch
to the. problems it dealt with, and that at. the Conference the position of the
land~locked gountries would receive gympathetic consideration.

IMr., ANDERGEN (Iceland) said that although there was a growing congensus
on fundamental  issues, the Sub~Committee should not overlook the fact that time was
passing., It wag important to concentrate on fundamenital issgues, in order to produce
at least alternative texts for the Conference.  The most important isgsue, in his
view, was the extent of the coaszial jurisdiction over natural rescurces in the
coasial area, i.e. the economic zone. His delegation had subuitted = working paper

(A/AC=158/SC.II/L.23)5 which proposed that the cuter limits of exclusive Jurisdiction
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should be reasonably defined in the light of naiural conditions and should not
exceed 200 nattical miles.” Bimilar propogals on the zone of exclusive jurisdiction
and the “economic zone had been sibhitied by a mumber of other .States;, from which
the genefallcbﬁclusibﬁ émérwe& ﬁhﬁt‘thera was wide and’sitrong support for coastal
State 3urlsdlotlon and conurol ub to 2 moximum of 200 nzutical mlles, although

some States claimed sea~bed rights beyond the 200-mile 11m1t The urgent task was
therefore $o harmonize those proposalso"" ' '

Re¢err1ng to the suggestlon by the United Kingdom +hat L solution could be - o
founé Tox the proolem of eytended coastal jurizdiction over' [ishéries by
strengthenln reglonal organizations, he said that his Government believed that
reg10na1 organlzaulons had’ an importart part to play in the area beyond national
Jurlsdlctlon and their nowers and Punction in that field should be strengthened, but
they should not be uped as an alternative to or even a substitute for Fhe economic .
zone: The orux of the matter was that an increasing number of delegatichs clearly '
'supportéd a wiae economic zone. The Sub-Committee was Faced with -2 conflict between
the old and cbsdlete system of narrow coagtal Jjurisdiction ‘and the new law of the
economic zone. His delegation was most decigively in favour of the latter.

LZMT. NIBNGA (Kenya) said that he would like first of all to welcome the
proposals by Afghanistan and co-gponsors, and by Fiji (A/AC.138/5C.TI/L.39 and L.42).
The draft articles by Fiji, in parbicular, introduced concrete and novel ideas for
a reasonable accommodatlon of transit questions and went a long way tovards’ a régime.
of innoceént passage. ‘ '

However, his haln concern was with the proposal by Yganda ahd Zambia
(A/BC.138/5C.II/L.41), with which he was in almost total disagreement. Although
the proposal claimed to be based on paragraph § of the Organization of Afrvican
Unlty Declaration on the Isgues of the Law of the Sea (A/AC 178/8 ), vhich
recognlzed the rlght to share of ilsnd-locked and other disadvantaged countries, it
completely'&isrégarded paragravh 6 of the dame Declaration, which -acknowledged .the
right of each coastal State to establish an exclusive economic zZoneg peyond
territorial weters. The idea of a résional economic zome in Africa had been -
discugsed by a mééting of the African Group in New York and rejected. Concrete
proposals in the same sense were submitbed by Zambia %o the meeting of expexrts
in April and referred to the Council of Ministers, who eventuzlly ' decided that
a regional economic zone could not be discussed at an international forum. Thaxt

decision had been agreed by all 14 Land-locked Africen States.
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Mhere were moréover a number of problemé over the propesed ecqnomié_zoneA

(article 4). ‘In paregraph 1 of that article it was not olear who would establish
the ecohomic zone, since there was in fact no overriding legislative authority in
Africa capable of doing so. In-paragraph 2 no provisgion was made for‘enforpemsnt of
the extremely stringent proposals for the joint exploitation—of.fishefies oh é regionai
basis. Paragraph 3, which provided for the joint exploitation of nonfliving resbur@es,
totally ignored the fact that under exigting law nén—living_resourcés were part and
parcel of the sovereignty of coastal States. If the principle of joint-expiéitaiiog
of the sea-bed were accepted, it would be equally reasonable for coastal States_fo__
share the non-living resources of land-locked States on land. Paragyéph 4, wﬁiéh
provided for regional or sub-regional commissions t6 administer thé economic zones;.
suffered from the same disadventage of a lack of means of enforcement. Whereas thé
-draft article on fisheries, submitted by Canada and co-sponsors (A4/AC.138/SC.I1/1.38)
mede reasonable provision for land-locked States, while baling into account at the
same time the interests of coastal States, the Ugandan and Zambian proposals |
represented a grossly inequitable discrimination against coastal Stabes.

Mr. MALANGA (Zambia), exercising his right of reply, said that nothing in
the statement by the répresentative of Kenya had shaken his belief in the fightness

of the'ﬁrinciple of regional economic zoned. It would, furthermore, be wrong to

defer desirable legislation because of doubts about the possibility of its future
enforcement. He was glad to hear acknowledgement of the gpirit of accommodation
obtaining ambng*African countries, and he hoped that the representative of Kbnyé
would give a practical demonstration of +that spirit. - 7 _‘ ‘ o
My. STEVENSON {United States of America) said thabt his delegation a$tached

particular importance to the satisfactory resolution of the guestion of transit through
and over straits in the context of a satisfactory over-all settlemeni on the law of
the gea. No right of a State ~ to use its territory or to use the sea - implied that
it could do whatever it liked, without regard to the Iimitations on its oondﬁct
prescribed in the United Nations Charter and international law as a whole. Despite
differences as to the precise nature of the legal régime applicalble to the deep
sea~beds, that was a point on which-all delegations had agreed in principle 6 of the

Deolaration of Principles.
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The purpose of tﬂe negotlatlons taklng place in the oub~Commlttec were to reach
aﬂreement on the rlghts ;nd duties of buaues for the futu;e. The Unlted States
'belleved that all States had now, and had alwmfs had, the hlgh seas freedoms of -
"nav1@atlon and overfllghu beyond a three—mlle terrltOflal se4, and considered the
ex1stence of those rlghbs in stralts used for 1ﬂternatlonal naVl”ablOF confirmed for
their hlstorlcal and’ contlnual exercise. Nevcrthelews, his del egatlon was w1111ng $o
modlfy those rlghts as pari of its proposel 4o establish an agreea'terrltorlal sea
limit of 12 mlles.n It Uould welcome an equally flexible attltude on the part of
other delegatlons and regretted that the eeﬁhi~Power proposal on the subgeot
(A/AC 158/80 II/L.lB) had set out an sven tiore resirictive concept’ of innbcent
paseage than under exmstlng ln%erna tional Taw. HlS delegatlov believed that the
dootrlpe of 1nnocent passage was not adequate when applled t6 stralts vsed for
Lnternatlonal nav1gatlon and did Hot see any need t6 revise the concept of lnnooent
passage as 1t applied to the terr1+or1al sea generally outside straits used for o
lnternatlonal nav1gatlon.” Thé balanoe of 1nternamlona1 and coastal State lnuerests
was' qulte dlfferent inthe ‘two us.uuatlons9 "and his delésation had made clear that, 7
subgeot only to “the rlght of free cranult “perritorial waters in straits should retaln
their natlonal character, thus' glving the ‘¢oastal State concerned the right' to take’
enforcement actlon agalnst any vessel golng beyond it '*1ghts. His delegation was
also ready to con31der whether coaetal State and 1nuernatlonal interests colld be
reconolled in the oase of island natlons and had made’ specific proposals fo-
accomnodate the concern exoresped by gtralts States regardlng the safety of navigation,
overflight and the preventlon of pollutlon. ‘In thet connexlon, ‘he aopreclated the
efforts made by the Itellan deledaulon to acnieve'a solution and would study that
delegatlon s proposal most oarefully - e o R

T In conclu5lon, he stres ea the lmoorﬁ,nce ~ in view of ‘the schedule for the
Conference — of trylng to parrew the outetandlng issues and approach a suhstantive
resolution of the varlety of problems 1nvolved, for which purpose it" was advisable -
to" ooncentrate on the underlylng 1nterests rather than the termlnolo sical labels. *

M ZOTIADES (Greece), referrlng to the delimitation of tervitorial waﬁers,
Grlthlzed the proposals by Tunisia and Turkey (L/AC.138/5€.11/L.31 and L.32) fo’
delete the word "insular® from the draft articles submittéd by Cyprus and " Greece
(4/AC. lBB/SG II/L 19 and '1.16). The draft articles concerned embodied the principle
that in tho case of Suames with opp051be or’ djmoen+:ooa5té; a fundamental“and

residual rule, failing a@reement to the FOﬂtT&I], was thab of the median line -
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a prlnclple flrmly based in customary 1nternau10nal 1aw, found in. almoet all hllateral
treaties on tervltorlal eea delimltatlon and endorsed in artlcle 12 of the 1958 Geneva
Convention on the Terrltorlal Sea and the Contﬂguoue Zone.' The prlnolp?e was eesentla_
to tne Antereets of all Statee, 51nce it protected them from attemats by nelghbours '
to bargaln in a legal vacuum rather than under the prlnclples of 1nternatlonal law,

as well as from excessive demands based on spe01a1 01rcumstances or demands baeed

on the novel ;dea that iglands constltuted,‘ln general, special circumstances.

The effect of the iﬁnisian‘and‘Turkish_amehdmenﬁs was to fix the base lines of-"
territorial waters from continent %o coﬁfinent,‘a novel ides which was a'diaetic .
depariure from the United Natlons Charter and eXlStlng 1mternatlonal 1aw. Sech an
attempt o deprive islands of %their base lines for the measurement of territorial
‘waters was a gross v1olat10n of the prlnclples GP equallty of States and the 1ntegr1ty‘
of natlonal eoverelgnuy, N . N ' '

The purpose of hig delewatlon s draft artlcles was to remove eny pOSSlble o
ambiguily on that p01nt in accordance with the uﬂderlyln assumptlon in 1nterpret1ng '
the medlan line that there was no 1sland that dld not possess terr:torlal waters.

The emergence since 1958 of a number of 1slana Statee and of States compoeed of
continental and insular terrltory meant that it was essentlal o protecﬁ thelr
terrltorlal integrity. He therefere urged the retentlon of thegword "lnsular“
deletlon of which was uﬂaccentable to hl“ delegatlon. To delete the . wora would be
%o commence a dangerous course of aetlon in that it would divide States 1nto ‘
different categories and thus pave the way for all_klnde of dlscr%mlnatlop.

With.:egard to the argﬁmemt that the legal sfatﬁe of islands was irrelevant -
to the guestion of sovereignty and that ﬁo delegetioh queetioned the issue of '
sovereignty in that regard, he stressed that the purpoeeiof the Turkish znd Tunisian
Proposals was to deprive islands which formed an_integrel part'ef a‘Stafenof their
inherent and inalienable'right 0 territorial seas. If was clearlv iherefore an’
encroachment upon natlonal eoverelgnty.” To plan to neasure ‘base lines from continent
to continent was not only llloglcal, unrealistic and contrary to %he pr1n01b1es of
terrltorlal 1ntegr1ty lald down 1n the United Natlons Charter but 1% was also a
manlfestatlon of an expan 1onlet tendency vwhich had no glace in tne United Nations.

He drew the Sub Commlctee'" atﬁenblon Lo small 1slaﬂd States or 1solabed islands,
which because of thelr geoﬂrannlcal p031tlo were v1ually dependent upon the narltlme

env1ronment for uhelr suebenance and 1n certaln cases even for their economic

survival.
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Mr. MBAYA (Camexoon), referring to the proposals submitted by Zambia end
Jganda - to which he did not wish 1o atLach t00. uch ;mportance, slnce they were
probably too far in advance of the tlmes to have any p0351b111ty of belng adopted -
said that the idea of establishing a regional or‘sub—reglonalﬁgﬂonom;c z0ne appeared
%o be baged on the doctrine of acquired rights and on the right to fish iﬁ-ﬁhe high
SeaH . In the view of his delegation, however, the right.téifish in the‘highzseas had
no regional connotation. On the contrary, that right lay with aii‘Staﬁes irrespective
of their.gecgraphical pogition. IHe wighed to know under ﬁhaﬁ principle of law a
group of States could claim an exclusive right to fish in a given area of the high
seas. m ) . : .
_ Mr. POCH (Spain), speaking in exexcise of the Iighfiof_xeply, gald {that the
atatement méde by the -representative of the Soviet Union had caused confusion on‘the

issue of the rlghﬁ of free transit throygh straits in general and the Stralts of

Gibraltar in particular. The view of the Soviet. -delegation was thal passage through

certain;straits (Malagea, Gibraltar, Bab al—Mandab) congtituted a régime of navmgatlon
based on free tyansit, under a secular.cuétom that formed part of customaﬁy ‘

How in Spain's v1ew, that right of free transid vas not supported
The first

international law.
by elther of the constituent elements of customaxy internabional law.

element, practice, could.not be said to apply, because since 1968 Spaln_had seiged

60 vessels which had been in vioclation of the rules of innocent passage. In short,

wpain did not recognize that any custom existed with regard te free transit through
the 3traits of Gibraltar. The second element involved the juridical conviction of
being undgr an obligation ~ opinio juris sive necesgitatis, but he pould agsure the

Sub-Committee that Spain did not consider itself under any such juridical obligatiop,

and he believed that Morocco felt likewise. _
Since the Sovieﬁ Union had always taken a very vestrictive view of the
acceptance of a custom, it was surprising to hear such a suggestion being put forward.
The 60 vessels had been seized beyond the three-mile limit under the régime of
innocent passage and since there had been no protest from any of the 19 countries
concerned, it was an indication that the régime of innocent passage rather ﬁhan $hat

of free transit was accepted. In support of his view that there was no practlce of
free transit, he quoted Judge Read of the Intermational Court of Justice, who had

given an individual opinion in the: Pisheriss case. .
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It was even more surprising that the Soviet Union had sought to describe the
alleged customs as Jus_cogens, since no such norm had been quoted either by the
International Law Commission, in the commentary on ariicle 50 of its Draf+ on
Treaties, nor at the Vienna Conference of 19681969,

There were serious implications in the Soviet thesis. For instance,
article 64 of the Vienna Convention on the Iaw of Treaties would apply in such a way
that the new norm of international law would rullify any existing treaty containing
contrary provisions. In other words, it would affect Conventions on the régime of
'otheristrgits, Moreover, if such a norm existed, there would be little purpose
in the Committee's deliberafions, since it could simply confine iteelf o
formulating such a rule in the future Conventions. But a rule of jus cogens must be
accepted by the infernatiocnal commnity az a whole, and as was evident from the texts
before the Commitiee, that was not the case. In short, the theory of Jus cogens
was contrary to practice and fo reality and was fotally gratuitous. '

The Soviet Union had also sought to rely upon the Declaraticn of 1904, which it~
had described as cne of the achievements in the history of mankind. DBut in fact
that Declaration was no more than a guid pro guo arrangement between two former
colonialist Powers and the concept of free passage had been intreduced incidentally.
It was irrelevant to refer to a Declarstion of that sort, because at the present
time the international communiiy would not allow major Powers to impose gervitudes
and restrictions or the sovereignty of States in order %o protect their commercial
and strategic inferests. .

His delegation also obhjected to the arbitrary interpretation by the USSR
deleggtion of . the 1958 Geneva Convention on the Territorial Sea and the Contiguous .
Zone, which, it was argued, did not affect straits or the idea of free transit.

In the Spanish view, that interpretation was unfounded and he supported that view
by referring to the progressive codification of the law of the sea from 1930 4o
1958. For instance, the various drafts prepared by the Internaiional Law
Commisgion between 1952 and 1953, asg well as the debatles of the Commission, were
conclusive in that respect. He reminded the Sub-lommittee that the 1958 Geneva
Convention established the same régime for navigation through straits as for the
territorial sea - innocent passage - subject only to the proviso that the right of
innocent passage could not be suspended by the coastal State in straits. Many

eminent jurists had enunciated that doctrine and he quoted the opinions of the



- 15 - AC/138/SC.1T/SR.70

Soviet judge, Mr. Krylov, in his dissenting opinion in the Corfu Channel case at the
International Court of Justice. He alsd referred to the position taken. by the USSR
on the subject of the Vilkiski Straits, which Being in *the Soviet Unién's

territorial waters, naturally came under its sjurisdiction. How therefore could the

Soviet Union argue that there was a genex ral rule of free transit through straits
which formed pnrt of the terrluorlgl gea of other States?

Al%hough the Soviet Union had purported io be remresenting the interests of the
deVeTOPing coun+ries9 the fact femained that 41 deVelbping African States had
declared that bechuse oi the lmportance of international ‘navigation it was

essential to uphold the recime of free passage and indeed to elaborate it more
precisely. Morecver, six of the eight sponsors of document A/AC 1)8/80 II/L 18 were

developing countries and thej9 like most other developing countries in Asia and

lztin America, had expressed support for the régime of free passage. The fact was

vinat the only criticisms of that document had come from a number of highly developed

countries whose political and sirategic interests were affected. In his

delegation's view, no State would benefit from an indiscriminate régime of fiee
Trangit. o

A8 a further}iebutﬁal of the Soviet Union's arguments, he quoted the statement
made by Mr. Tunkin, on behalf of the Soviet delégation, to the 1960 Geneva
Conference. : '

In conclusion, he insigted that the vight of innocent passage should constitute

the basis of the Committee's negobtiations rather than, as the Soviet Union had

proposed, the principle of free transit. His delegation was prepared o contribute

in a joint effort to clarify the régime of innocent passage, o as to assure and
protect it without prejudice to the legitimate interests of international trade. FHe
balieved that that view was shared by the majority of the members of the Committes.

Mr. KOIESNIK (USSE) said that in his previous statement he had produced

cogent arguments against the extension of the régime of innocent passage to
international stralts. Those argaments had been‘completely'disregarded by the
repregentative of Spain, whose main conbention appeared to be that customary usage
could not be regarded as a valid criterion, since it was not so regarded in Spain.
The importance of a custom resided, however, in its gemeral recognition and his

Previous argument remained therefore fully valid.
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Hr. POCH (Spain) said that the apparent failure of the Soviet
representatlve to vnderstand his arguments was perhaps due to a lack of clarity in
their expression. The Soviet views themselves, however, consisted of nothing more
than e dogmatic reassertion of previous claims. | '

Mr. YARKOV (Bulgaria) suggested that the debate between the representatlve
of the SOV1et Union and Spain could well be continued elsewhere.

Mr, JACOVIDES (Cyprus) said that, since the awaited comparative table

of proposals and draft articles was now available, a start should be made with the

syztenatic examinationwof the fundamental issues and he would be interested to know
whal procedure was envisaged. . _

The CHAIRMAN said that some delegatlons had hinted that too many
Sub-Gommittee meetings had been held, to the detriment of a proper study of the
documents. He thereforé‘suggested that no further mégtings ghould be held uniil
the following week. ‘

1t was so agreed.

In reply to the representative of Cyprus9 he suggested that the comparatlve
table of proposals and draft articles should be first of all_ex§mlned by the
Working Group of the Whole, which would then decide on the most suitable procedure.

It was do agzeed.

The meeting rose at 6.55 Dl
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