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CONS IDE~kTI ON OF QVESTIONS P~~P~D TO T ~  SUB-CO}gflTT~E BY THE CO~,~ITTEE UNDER 
ThE TE~V~ OF THE. "AGPJ~'J~]'TT RE AC~'IED ON ORGJ/~IZATiON OF WORK" ~ READ OUT ~Y T~E 
CHAIP~~ AT._T}~E FOPq'Y-FI~VTH " m ~ • _ }~----~±ING OFTHE ."COI.~TTEE HELD ON 12 ~ R ~ {  1971 ( c o n t i n u e d )  

~,ir. KED~I . ( ~ i . s i a ) , .  of the Working Group of t h e  }.~ole, it.formed the 

Sub-Committeei.~.:~b.at. between 18 July and 7 iu~Ist 1973 the kTorking Group had held 

I0 meetings, during which it had discussed questions concerning the delimitation 
..... .. 

of %he 'CO~.tinental shelf~ the economic zones and preferential rights, s~d -fisheries. 

One of the problems with which the 9~orking Cro~\p had had 9o contend was that 

of the delimitation of the continental shelf of adjacent States, and also that of 

the Continental shelf of islsa~ds. ~.mong the considerations examh~ed had been those 

of equidistance or the median line, the principle of equity, and the existence of 

special circumstances. Ifhad been said that international law recognized as a 

general principle the c0ncept of the median line. lmother matter raised had been 

the case of two States which could not reach a.~eemen% s~d i% had been suggested 

thai in such cases altemmative machinery should be brought into play. 

With regard %o the continental shelf of is!~nds, a distinction had been dra}m 
. 

between, on the one hsa~d~ islands as such~ and~ on the other~ islets and rocks. 

There had been suggestions that independent islands should enjoy the ssme ). 

rights as continen~al..coastal States with regard to the continental sh@!f, lh~o%her 
• ' • k~ ~ " 

point that had been me-a%ioned, however, was that in the case o~ isiet s stud rocks, 

%here should be s.n obligation to prove the existence of special circumstsa~ces in 

order to justify the principle of the median line. 

It had been stated that cos, s-~al Sts.tes should have the right to the national 

resource zone in that p~_t of the sea adjacent -~o the territorial sea, so as to 

conserve stud exploit the renewsJole and non-renewable resources of that zone. In 

that connexion, a distinction had been dra~,,m between the national resource zone on 

the one hand and %he Lnte:.~national resource zone~ on the other. Stress had been 

laid on several principles that Ought to govern the balance between the interests of 

coastal States and those of the international community, and in that connexion 

reference had been made %o the preservation of the marine environment~ scientific 

research, the conservation of resources a~d the e~o!oi%ation of resources. 

The view had been e~ressed that there should be two different r4gimes for 

renewable and non-renewable resources. (h~ tl~e other hand, there had been sentiment 

in favour of the principle of %he unity of the applicable r4gime. 
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On the ,q.uestion of fisheries there.had been considerable comment on 

document A/AC.1318/SC.II/L/.38., su.bmitted bY Canada7 India~ Kenya and Sri Lsmka, which 

many del!egations considered a most valuabl.e baS±s fl"om which..to arrive ata single 

text. /Several delegations admitted that, at the very least, that document had 

stimulated debates in the Working Group, which aoneared to be leading it towards. 

ag<reement. The sponsors of that document had in fact formed the nucleus of a group 

of delegations that had held informal consultations on the subject of fisheries and 

one of the more encouraging aspects of their endeavours was that they all appeared to 

have the political ~.~II to reach agreement. • , 

Other views on fisheries had also been submitted. Stress had been laid on the 

need to ensure the conservation, maximum utilizati0ni and equitable .distribution of 

the resources-of the sea. Coastal States, for their part, had sm obligation .with ' 
• 

regard to the living resources in the adjacent zone. ~ioreover, they should use ' 

those re soarces judiciously in co-operation with other States. Another View had been 

that with regard to the international r4gime for fisheries, no additional advs_utages. 

could be obtained unless all resources w~re .fully e~q~loited. 
. 

• Another topic which had attracted much attention was that of 'migratory species 
• 

of fish sad there had been much discussion on the problem %f how to :conserve e~d 

regulate them. Differentpoints of view; however, existed on how they.should b~e 

appol@ioned and organized. I~en%ion had been made, in that connexion, of the role 

that inteimational regional bodies should play. Equally, stress had been laid on the 

need to ts.ke account of all States includingthe geo@Tapl~ically disadvantaged, the 

land-locked States and those with limited coast-lines, the .fishing states and States 

whose economy depended upon fisheries, as ~Tell as States tb~t had made investments 

in certain fishing areas. A number of delegations had expressed the view that an 

equitable and rational r4gime should be dra~.a~ up that would take account of all such 

interests. 

lh~other view that had been expressed was that s~adromous species should have a 

different system. Mobility was not the .real problem. The answer lay in region-al " 

, . . 

co-operation which would lead on to international co-op@ration. Some delegations 

had ]?ointed out that rules were already in existence to govern research, management, 

the division and sharing of resources sad the system thus far devised could provide 

an exs)mple for other cases. ' .  
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Several other vie~,rpoints had been expressed ~,~+~ reg~.rd-.t . • ,,± ~. ..... o fisheries Support 

had .been given %o the idea. that account should be ts!cen of the interests of third-party 
• .. 

.. 

States ~,ith regard to fisheries in the national resource zone. Equally, criticism 

had been levelled against the notion of an exclusive economic zone beyond %~.~.~ limit 
. . . . .  • . 

0 - ~ -  
the territorial sea. Such a concept %~as~. in the vie%r of some delegations, only. 

acceptable~ in so far as it took s, ccoun% ,of the interests of other countries, 
.. . . 

Document A/AC.138/SC.II/L.38 had co1.~tinue:d to provoke discussion and the theory 

that other States should only be allowed %o fish in certain waters subject %o 

con~i%i~s imposed by the coastal State concerned had produced the objection that 

it would not really guarantee the POSition of third-party States. 
.. 

]',Tith regard to preferential rights in the adjacent zone, the vie~,~ had been 

expressed tha~ ~no specific references could be made thereto without stating the 

limits ~ithin which the ,coastal State could exercise its preferential ri~ohts. It had 

been stated that the majority had decided in favour of a distance of 200 miles for the 

exercise of right.s over renewable and non-renewable resources. Another point t hs~t 
... 

had been made was the need to give authorization to developing coastal States to fish 
• . 

in that zone. Some delegations had also stated that the question was linked to the 

priuciples of regional agreements. 
h. 

l~ith regard to %he economic zone and fisheries, many delegations felt that there 

was a need to establish a sound basis on which to agree upon procedure in accordance 
.. 

with international law. Some delegations had stated that the resolution of such 

issues could-not be achieved unilaterally-by a declaration of national sovereignty 
.. 

over a given part of the high seas. It was an equitable solution that should be 

sought, and there would be no equity where the interests of all States were not taken 

into acco~u=et. Consequently, there was a need to find a reasonable combination of the 

interests of coastal States and those of other States. 

On procedural matters, he had advocated a flerible and pragmatic approach. In 

that spirit, he had insisted that texts submitted after the time-limit originally 
... 

fixed by the.Working Group should be treated on s m equal footing with those that had 

been submitted within the time-limit. 
.. 

He then referred the Sub-Committee to various documents which had been sabmitted 
. 

: ... .. 

to and preparedby the secretariat in ptursuance of that decision. Several of them 

had no official symbol because they were still infoi"mal. 
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He was happy to inform the Sub-Committee that in the last few days, the 

WorkingGroup had managed to make good progress as a result of Concentrating its 

G fforts on individual points ~nd articles. Rather than synthesize the proposals, it 

haddecided to present the alternatives on each subject. Even that was less simple 

than might at first appear. The Working Group had refused to break up into small 

drafting groups and, because the subjects and issues were inter-related, l^~d preferred 

to advance cautiously- step by step - in view of the lack of political agreement. 

At present, its work would consist of presenting in a clear and unequivocal fashion 

the various alternatives. It could not be said~ however, that those alternatives did 

not conceal issues of substance. They represented the basic choices for the various 

:States involved. At the present stage, the WorkingGroup had endorsed fifteen ° 

alternatives. 

The items contained in the list of subjects and issues whichhad been examined 

by the Working Group included the territorial sea, on which there w~re 13 alternatives. 

Article 2 haS~ given rise to two alternatives. For item 2.3.1., concerning the 

delimitation of the territorial sea, five draft articles had been considered. A 

number of alternatives had been received and consideration of six articles on th@ 

issue had been deferred to a later date. It should be mentioned that the Working 
k 

Group h~d decided to avoid the system of square brackets. The reason for that was 

that only clear alternatives were acceptable. 

He had accepted the view of the Chairman of the Sub-Cormmittee that they should 

both use their influence to reduce to the mil~um the number of alternatives, and 

proposed to take up at least one article at each meeting. 

• The Officers of the Sub-Committee and of the Working Group had decided that 

their regular work would continue without interruption. A number of afternoons would 

be reserved for informal consultations, which were already taking place on the subject 

of fisheries. It ~as sincerely hoped that such consultations would result in a 

reduction of divergences of view. 

With only 10 more meetings available, the task of the Working GrOup was becoming 

more and more urgent. The Sub-Ce~itt~e should bear in mind that ~he Third Conference 

of the Law of the Sea was carrying the hopes s~d aspirations of mankind as a whole~ 

and he therefore appealed to all delegations to co-operate to the full and to display 

a spirit of compromise, so that the efforts of the members ~ of the Sub-Co~i~tee would 

be rewarded with success. 



~_~. POPPER (Food and Agriculture Orgs~mization of the United Nations ) 

spesking at the invitation of the Chairman, confirmed the readiness of FAO and its 

Com~_ittee on Fisheries to co-operate fully with the Sea-bed Committee, in p~l~suance 

of Ceneral Assembly resolution 2750 (C). In fact, F AO's Department of Fisheries, 

under the guidance of its Committee on Fisheries~ had already prepared a series of 

scientific and %ech~mical documents which had been favoumably received by the 

Sea-Bed Comnittee. The documents hsl also been of value to F&O and to fishery 

people in general, and he looked forward to continuing the col!s2oorat~on. 

He informed the Sub-Conmtittee that the statement m~de by his predecessor, 

l~r. Roy Jackson in N~ucch 1971 (A/.&C.!38/32) had described trends in fisheries and fish 

stocks which had continued in the intervelming period. The total world production of 

fish in 1972 would~ because of sharp fluctuations in the s/0unds~nce of a few very 

important stocks, turn out to have been about fi~e million tons less than in 1970 or 

1971, when it was just below %he 17-million-ton mark. 

The work of the Sea-Bed Committee had stimulated all those concerned with 

fisheries to review the situation, and the Committee would undoubtedly receive the 

results of that review through a variety of channels. For FAO, the most important 
• . 

objectives in world fishery development were that the fullest ~ossible use should be 

made of the living resources of the sea for hv~naun nutrition- consistent with %heir 

conserv~ation for future genera bions - and %ha% the use made of those resoumces should 

progressively benefit the people of %he I developing countries. The achievement of those 

objectives would clearly depend~ among other things, on the legal framework within 

which world fisheries would be exploited in the future, and the work of %he Conmlit%ee 

and the Conference would therefore be of boTea% importance. 

The achievement of full and rational utilization of resources depended upon 

effective management~ which in turn depended upon the provision of adequate and timely 

statistics on catches and fishing effor%~ together with other related data. 

Unfort[unately, although that need was generally known, it was not being satisfactorily 

me%. In an attempt to do so, %he recent FAO Technical Conference on Fishery I~nagement 

a~nd Development had again called upon Goverrmlents to exercise their responsibility %o 

ensure that national and international management institutions were provided with 

adequate data. It would obviously be of great value if %hat responsibility were 
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c!esmly reoog~ized in international law. The importance of inherns~tional management 

institutions, which it was hoped would be.brought into being by the Conference on the 

Law of the Sea, lay in the fact that fish paid no regard %o natiomal bounds~ries .: 

With regsmd to the objective of benefiting the people of the developing ecru%tries, 

FA0 had !ong been active in the transfer of technology, and its fishery bodies had 

often and successfully called for co-operation in developed and developing countries 

for that p~pose. Any new legal r4gime should certainly allow• for the further • 

development of international co-operation of that kind through international -- 

organizations, bilateral arrangements and direct co-operation between industrial 

enterprises FAO would be glad to provide fur%her information on the means • at its • 

disposal, and on %hose it was se~kir~g, to provide:scientific advice and, in ~ the .1Qmg 

r~n, to build Up technical expertise in the developing countries. He singled out• 

as being particularly relevant the reports of the Technical Conference on Fishery 

Management and Development, of theConsultation on the Conservation of Fishery. Resou~rces 

and the Control of Fishing in Africa, held in ~y 1971, and o£ the Third Session of 

the FAO Fishery Colmmittee for the East and Central Atlantic held in December 1972 .... 

As the deweloping countries assumed increased responsibilities for fishery: management, 

there would be a need to transfer the techniques for s~sessing stocks and::/ch~ effects 

of fishing on them. International bodies, often: of a regional nature, could •be 

particularly effective. • 

In conc!usien9 he expressed the hope that the futume of world fisheries would be 

given due consideration in the further work of the Committee. 

The CHAIR~&N said that the Sea-Bed Con~nit%ee had received gTeat 

assistance from FAO in the past • few years~ and he wished %o express in public the 

appreciation felt by the members of the Con~mtittee for that co-operation. 

~. P~O (~lta),. commenting on some of the proposals concerning the limits 

and delimitation of the marine area or areas subject to the sovereignty or 

jurisdiction of.a coastal State9 said that the first problem was the line from which 

sovereignty or j.urisdiction should be meast~red. He noted that the proposals-submitted 

by .Hru~Uay on.that s~oject were virtually identical to the provis±ons• of articles 3-13 

of the 1958 Geneva Convention on the Tel~itorial Sea and Contiguous Zone. Unfortunately, 

a n~nber of key te~r~s in the text of the Convention ~ which he quoted to the Sub-Committee~ 

were not properly defined,, and as a result of that vagueness~ a large majority of 

coastal States had, by elastic interprets%ions of article 4 (1) and (2), established 
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their base lines in such a way as to give them the maximum area of territoria! sea. 

Their actions, which had passed largely ~noticed and undisputed, had resulted in 

probably over one million squs~e kilometres of what had been territorial waters and 

hig~ seas in 1958 being claimed as internal waters. As the matter stood~ there was 

every likelihood that more international-sea area would become internal waters 

within the next few years, and the delegation of Uruguay, if it wished to avoid such 

a state of affairs, was s wre!y being rather optimistic in reproducing the straight 

baseline provisions of the 1958 Convention. 

He then read out to the Sub-Committee the proposals on archipe!agic principles 

submitted by Fiji, Indonesia, Mauritius s~d the Philippines in document 

A/AC.138/SC.II/L.15. Those principles als0 inv61Ved the question of the line from 

which the sovereignty or j~trisdiction of the archipelagic State over the sea was 

measured. Since there were no special provisions concerning archipelagos in the 

1958 Geneva Convention, the Sub-Committee might usefully turn its attention to some 

of the implications of the four-Power proposal, particularly since they had been 

endorsed in substance by OAU, by Uruguay and by the sponsors of document 

A/AC.138/SC.II/L.27. His o~na. delegation had noted ~hat, with the exception of Nauru, 

all island States, of which there were now 27, were also archipelagic States within 
b 

noted that in certain cases the outermost islands or drying reefs were situated at 

considerable distances from the main islands. He drew the Sub-Committee's attention 

to a number of such islands, which, if the srchipelagic principles were ~ adopted, would 

enable the Philippines~ Indonesia~ , Fiji, Ma~ritiu~s, Japan, New Zealand and the 

United Kingdom to claim as internal waters between lO and 15 per cent of the worlds 

oceans. Moreover, there were a large ntmlber of archipelagos, such as Papua- 

New Guinea, Seychelles and COok Islands, that could be expected tol achieve 

independence at a future date, thus further increasing the area of internal waters. 

Furthermore, if the four-Power draft were adopted, a number of other archipelagos 

which co_~stituted an integral part of a coastal State, of which he cited six out of 

many possible exsmples~ would also enable the coastal States concerned to enclose as 

internal waters tens of m_illions of square kilometres of the high seas. 
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Another question that arose, if the fo~_~-Power a_aft~r were adopted, was whether 

Australia was legally a continent or ~ island. He then gave the Sub-Committee two 

ex~mmples of baselines that could be drawn by the Australian C~ver~nent to enclose as 

internal waters large areas of the high seas. On the most conservative drawing of 

its baselines, Australia could, without contravening international law as it stood 

today~ ~p~ropriate millions of square miles of ocean. 

Such an interpretation of the ~plicati0ns of the proposed archipelagic 

principles, might be considered absurd ~ but it was no more absurd than the 

interpretation of the term'"continental shelf" to mean "continental margin" made by 

others. In a situation in which some States were determined to maximize their claims, 

all States would sooner or later be forced to follow suit in order to retain 

bargaining counters in the confused negotiations ~@hich would follow decisions 

protecting the short-term interests of some oceanic States, which had inexplic~oly 

obtained the support of developing countries ~0~hose interests would be fatally damaged 

in the situation which they were helping to bring about. In short~ the combined effect 

of the vagueness of the provisions relating to baselines contained in the 1958 Geneva 

Convention on the Territorial Sea and of the adoption of the archipelagic principles 

contained in document A/AC.138/SC.II/L.!5 could be expected to be the ~ediate 

enclosure, as internal ~aters~ of some 15 per cent of the oceans~ and the enclosure 

of a further 15-20 per cent of the oceans in the near future. ~us, some 30 or 35 

per. ~ent of ocean space was already disposed of by the choice of appropriate baselines. 

In that connexion it was most gratifying to remark that the explanatory note attached 

to document A/AC.138/SC.II/L.15 stated that the proposals on archipelagos Submitted 

by Fiji~ Indonesia~ Ma~ritius and the Philippines were designed to accommodate not 

only the interests of archipelagic States but also those of other States and of the 

international cow, unity as a ~¢hole. Indeed~ with only a slight modification of the 

archipelagic formula- by permitting a coastal State owning an archipelago to draw 

straight baselines to it - it might have been possible to confine the work of the 

Santiago Conference to the question of baselines alone~ with a great saving in time. 
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P.~.urthermore~ the acceptance of a territorial sea having a breadth of 12 miles and 
• ~.. ...o 

adjacent to in~ern&l waters as defined in accord~ace with ti:~ proposed archipelagic 

principles and in tide ii~t of the interpretations given to article 4 of the 1958 

Convention on the Territorial Sea would add at least a further 5 per cent to the 

marine areas ~nder the sovereignty of coastal States. It could thus B@ :anticipated 

that some 35 or 40 per cent: ofthe oceanswould be under coastal State sovereignty if 

proposals before the Sub-Co~m-~ittee which had arousedlittle o.r no opposition were 

adopted. 

There had been widespread support .for the concept of an economic zone or 

patrimonial sea~ which ~ould/. extendthe exclusive economic j~_~isdiction of a coastal 
° 

State ~o an area of ocean space~ adjacent to its territorial sea~ not exceeding " 

200 nautical miles in breadth. In that connexion it ~..Tas ~mportant to note that the 

patrimqnial sea would be adjacent not $o the co ast~ but to a territorial sea which was 

in turn adjacent, not to the coast, but to rather extensive internal waters. Also the 
, . 

majority of ~he Sub-Conu~it~ee seemed to take the vi.e~ tha~ tiny islets would have a 

patrimonial sea in addition to a territorial sea. Consequently~ the area of the 
• . 

patrimonial sea would be substantially larger than tha~ indicated by the secretariat 
b 

on page 39 of document A/AC.i38/87, since the secretariat estimate was based on the 
.. 

assumption that the patrimonial sea would be adjacent %o the coast. A conservative 
. 

, 

calculation indicated that the future pat r~nonial sea would comprise not less than 
., 

35 per cent, and more probably around 40 p.er cen t~ of ocean space. 
i .- 

u n d e r  draft articles submitted to the Sub-Con~nittee the coastal State was urged, 

in establishing the breadth of its patr£m0nial sea ~,~ithin the 200-mile 1Bait, tb ~e 
-. 

reasonable and to ~ake into account geographical, geological, economic and social 

factors and also interests relating to 9he preservation of the marine environment. 

However, coastal States not inconvenienced by a State iying opposite them were 
.. 

unlikely~ in establishing t].~e breadth of %heir patr~onia! sea~ to interpret 

reasonableness to mean s~uyth~g less than 200 miles. Indeed~ some of the draft 

articles contained indications that some.coastal S$ates.. in their anxiety to serve 
. . . . 

t~ne inter&sis Of the international co~mmunity ~ad to preserve the marine enviro~nent from 
! 

irreparable contamination~ might even be willing to ass-~_me control of whatever high seas 

might still exist beyond the e~a~_sive!y defined internal waters, territorial sea and 

patrimonial sea. Thus the proposals before the Sub-Conm.~ittee~ which had received very 

wide s~pport ~ implied -~ha~ .... about- 80--per cent of oces~ space ~ including the re_sources 
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t hereof~ would be placed under the sovereignty or exclusive j~risdic%ion of coastal 

.~ • e~ a few migTating States~ leaving only some marine pl~ts~ some flo~tmn~ seaweed~ 

species of fish and some manganese nodules in the area beyond. Even %hat oversignt. 

~as remedied in some doo~nen%s. Document A/AC.!38/SC.II/L.38 suggested %hat coastal 

States should be ~iven %he power on a regional basis~ to make re bo~la% ions for the 
.. 

explora%ion~ exploitation ~ conservation and development of the living reso!~ces of 

the area Of the Sea outside the iimi%s of %he exclusive fishel~j zone~ where those 

resources were of limited migrating habits and bred~ fed and survived on %he resources 

of %he region. Since %he living resources referred %o included marine plants~ and 
:. 

since %he limits of %he exclusive fishing zone were intended %o coincide with %he 

limits of the patrimonial sea~ virtually all marine plants and living resources of the 

seas were to piss und$r the control of coastal States. Document A/AC.138/SC.II/L.36 

provided that "the coastal State has the right to retain, where the natural 

prolongation of its land mass extends beyond the patrimonial sea~ the soverei~% rights 

with respect to that area of %he sea-bed and subsoil thereof which i% had under 

international law before the entry into force of this convention. ~ such rights no% %o 

extend beyond' the outer edge of the continental margin". However~ since the theory of 

the natural prolongation of the coastal State under the sea~ as currently interpreted, 

was hardly in accord with any reliable scientific facts~ since it was not clear what 

rights, as distinct from unilateral claims~ a coas%a! State possessed Under 
..... 

international la~ with regard to the area of the sea-bed~ and since the area of the 

sea-bed beyond the patr~.onial seas would amount to only 20 per cent of the total~ it 

might well be wondered to wliich cont~_ent the word "margin" in document 

geological continental margin where it existed~ often could not be determined within 

accuracy of I00 miles. In a~y case that proposal ~ and others £n the documents before 

the Sub-Committee~ would cover the bulk of whatever sea-bed resources were not already 

included in %he area under the sovereignty or exclusive jurisdiction of the ~,oastal 

States. 

There was also the question of the rights and duties of the coastal State in 

relation %o %he major uses Of the sea~ within and outside the marine area under its 

sovereignty or exclusive jt~risdiction. Apart from the comprartively minor restraints 

in aoc=  n  

Com~ittee indicated_any perception of the need for substantial .... changes in the 
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traditional concept of absolute sovereignty, at a tLn.,e when internal waters were no 

longer insignificant portions of ocean space but comprised no less than 15 per cent, 

and might in future comprise more than 30 per cent, of the seas~ including the great 
.. 

majority of international .straits. In the proposals before the Sub-Committee the 

soverei~ty of the coastal State remained absolute and presumably included the right 

to regulate~ at its discretion, overflight over those waters. Document 

A/AC.138/SC.Ii/L.15 conceded the Lnmocent passage of foreign vessels J:m archipelagio 

waters in accordance with national legislation and-through sea-lanes designated by 

the coastal State~ but what was conceded through national legislation could also be 

withdra~n through national legislation, and in any case the .concept of innocent 

passage, Imqualified by any further treaty provisions~ left to the discretion Of the 

coastal State the decision as to whether the passage of any particular foreign 

vessel was .innocent or not. 

According to t.raditional international law~ States in their territorial sea 

exercised full sovereignty subject only to the obligation not to hamper %he innocent 

passage of foreign vessels. Traditional law was retained unchanged in the 

Santo Domingo Declaration and in the proposals contained in document A/AC.138/SC.II/L.2~ 

Yet, the proposals contained in documents A/A C.138/SC.II/L.18, A/~C.138/SC.II/L. 24 

and A/AC.I~8/SC.II/L.27 tended to restrict~ some%JJues rather severely~ the practical 

exercise of passage through territorial waters. Apart from the question of innocent 

passage~ none of the pro~osaTs submitted to the Sub-Committee suggested that the • .L ~ -  

coastal State might have any other international obligations within its territorial 

sea. • 

In traditional international law the high seas started irmmediately beyond 

territorial waters, and on them freedom rei~ed~ apart from certain controls that 

could be exercised by the coastal State in a zone not exceeding 12 miles in breadth 

from the applicable baseline~ and apart from rights over the resources of the 

continental shelf and certain other rights regarding the effective exploitation of 
., 

sea-bed r@i~ources. The exercise of those rig9~ts was carefully restrained by 

obligati0ns~ such as the obligation of the coastal Sta%~ to give notice of the 

construction of installations for the exploitation of continental shelf resources 

and its obligation not to withhold its consent for scientific research on the 

continental shelf. " 



The Situation was now entirely changed According %o proposals supported by 

the overwhelming majority of the Sub-Committee, there Isy, beyond territorial 

waters, an exclusive economic zone or patrimonial sea 200 miles wide in which the 

coastal State enjoyed exclusive jurisdiction over livin~ and non-living resources 

and had full jt~isdiction over the management and conservation of resources. The 

coastal State slso had the right to regulate as it wished scientific reses~ch of 

whatever nature, as well as the right to enact s~y regulations which it deemed 

appropriate in order %o Prewent and control marine pollution. In several of the 

documents before the Sub-Committee those rights of the coastal State were 

unrestricted s~d their precise extent was not subject %o ~u%y impsmtial judicial 

review. Other documents indicated that the rights of the coasts~ State should be 

exercised without prejudice to the freedom of navigs~tion or overflight or to the 

freedom to lay submarine cables and pipelines In still Other documents, such as 

document i/ACo].38/SCoII/L.40, those freedoms were %0 be exercised only subject %o 

the rights of the . coastal State in the ares.. In an3 T o.sJse~ i% was clear that .... : 

interne, tione~ navigation in the patrimonial see, couldbe:'l~ednced%o littie .more than 

innocent passage if %he coastal State chose %,o exeroise~ infull~ its extensive 
". 

rights, particularly in the field of pollution Control. Thus i% was anticipated 

that coastal "States Would assume few international obligations as a counterpart to 

their new exclusive rights within their economic zone or pe~trimonial sea. However~ 
. . . . . 

a few o~ the documents before the Sub-Committee suggested that the exploitation of 

the living and mineral resources of the economic zone should take place with0ut 

undue il~terference with other legitimate uses of the sea. It remeined to be seen 

whether that rather general provision would be included in the finsl treaty. Also 

of interest were the proposals contained in document A/AC.158/SC.II/L.41, which 

suggested that the economic zone or patrimonial sea should be conceived on a 

regional or subregional basis. 

Three major conclusions could be drawn. First~ tke situation was now totally 

different from what it had been 15 or even 5 yesms previously. V~en the 1958 Geneva 

Conventions had been negotiated, the principle of the freedom of the seas had been 

generally accepted: the acrimonious squabbles on the breadth of the territorial sea 
.. 

had involved~ at most, the extension of national sovereignty over an additional 1 or 
. 

2 per cent of ocean space. Now, however, widely support ea propos~ had been 

submitted %hat would place under national c on-~ro]=~ either immediately or in the ......... 
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foreseeable fu%ure~ some 80 per cent of ocean space~ virtually all its living 

resources~ and even the ~ea%er part of the manganese nodules of %he abyss. A 
. .  

regime of virSua]Iv_ ~ total freedom over virtually the whole of_ ocean space was being 

replaced by a regime of virtually total sovereignty over virtually %he whole of 

ocean space. ~!most %he only common trait was %he obstinate refusal of coastal 
° 

States to assume any internationally enforceable obligations with regard %0 %he 

manner in which %hey used and exploited the seas - total irresponsibility within 

%oral sovereigm%y "for the common benefit of matutinal". 

Secondly, conceptual thirsting did not appear %o have changed at all since the 

days of Grotius snd Selden~ despite the ° immense adv~nces of technology~ the 

continuing revolutionary changes in %he use of ocean spsme~ and the growing 

interdependence of peoples, of which account could no% be tsken within the two 

opposing concepts of total sovereignty and %oral freedom. The idea underlying %he 

approach adopted in document A/AC.138/SC.II/L.24 and elsewhere seemed %o be that, 

since %he world had always though% in terms of soverei~n%y and freedom, it must 

continue to do so~ irrespecSive of objective facSs which called for radical Changes 

in outlook if %he seas and %heir riches were no% %o become a curse %o marC{ind. • 

Third!y~ %here seemed to be little awareness %h&% %he uses qf the sea, and 

%heir in%ensity~ were changing rapidly. For ins%ance~ in the proposals before %he 

Sub-Committee, %here was no% a sing!e arSicle dealing with sea-bed petroleum and gas 
• . 

storage %anks~ and no serious proposals had been made on %he harmoniza%ion of %he 
.. 

major uses of ocean space in those areas where "~ i~ was becoming necessary. One 

doov~nen% (A/AC.158/91) deal% with artificial islands and insta!ia%ions, but it was 

essentially concerned with %he question of who might construct them, and not with 

the nature of She activities ~,uhich might be carried out on them. 

Several articles reproduced almost verbatim from %he 1958 Geneva Conventions 

now read curiously in %he lig!%t of contemporary conditions. For example, some 

proposals reproduced %he provisions of article 5 of %he 1958 Convention on the 

Continental Shelf, concerning the establishment of 500-me%re security zones around 

installations and devices for %he exploration and exploi%a%ion of the natural 

resources of %he con$inental shelf~ -without regard for %he fact %ha% %he nature and 

size of most of %hose installations had radicsliy changed since 1958 and %ha% 

superpor%s and artificial islands measturing several square kilome%res in area would 

soon be in exis%ence~ znd without regard for %he fact that many modern ships could 
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not stop or change course within .a distance..of less than several hilometres. The 
. . . • . 

. .  

• I • . . 5O0-metre security zone, in o~ner words, was..a sL~rvival from the past Underwater 
• . • . . . . .  

habitats, ..the number of which was increasing~ were oleo i~ored, in ~e proposals 
• • • . . . .  

' before the Sub-Committee. Another survival from the pass in many of the proposals 

was the freedom tolay pipelines in ocean space°. For some reason article 2 of the 
• . .  

• Convention on the High Seas did not distinguish between submarine cables and 

submarine pipelines, although the purpose of the former, apart from electricity 
.. 

Cables,: Was international, communications~ while the purpose of the latter was 

essentially ~ economic. • Damage to submarine cables mightl interrupt international 
• . 

• 

communications; damage to submarine pipelines might pollute some hundreds of 
• ) . 

• .. 

thousands of square miles of sea. I.t was theref.ore surprising tl.!a%~ at a time when 
". . ". 

submarine pipelineswere becoming, more numerous, no distinction had been made 
... • 

. . . .  

'between cables and pipelines and no norms had been proposed for their construction, 

ma±ntenanCe and p r o t e c t i o n .  

' ":On the ;basis of".the proposals, before the Sub-Committee, up tO 20 per cent of 
• .. 

ocean ~pace 'Wdu].d:become i n t e r n a l  waters  immedia te ly  omd another  15 to 20 per  cent  

~witl~in"a"few yearsi up to .auother 40 per cent wotad be Drought at least under the 
,. 

exc lus ive  economic : . . ju r i sd ic t ion  of coas t a l  S t a t e s ,  and i t  could only  be a mar'get of 

time before that zone fell in practice under their sovereig.<nty, since t h e  practical 
• / 

e x e r c i s e  of exclusiv 'e  economic j u r i s d i c t i o n . . i n e v i t a b l y  e n t a i l e d  the g r a d u a l .  
. .  

assertion Of jurisdiction in matters 0ther..than resources expiorati0n and. 
. . . .  

. 

exploitation.. Dangerous new .technologies end many ne~,r .uses of ocean space were to 

remainunre~lated. Apart .from the establishment of a sea-bed agency~ no. 
• . : - ,  

significs~% Strengthening of the existing technical internationa I institutions 

dealing witl£ dcean activities, was envisaged.. 

~le consequences ~.of such a legal, order for navigation and overflight , and thus 

' for international commerce s~nd.intercourse, migl]_t ~..~ell b.e catastrophic~ particularly 
- . ~ . 

as far as the regularity and reliability of sea.and air communications was concerned. 
.. 

The"axclusion of certain types of ships from maritime areas ~mder the sovereignty of 
.-. . 

some States~ the multiplicity of re~!.ations for the admittance of vessels to the 
• • • .. 

vast internal waters of States~ the ur~necessary multiplication ofcOmpulsory sea 
- . "i " - " ' " 

" !anes~ the: varied requirement:s for. authorization to pass.through waters under. 
• . 

• ... . . 

coastal State sovereignty~ and even, perhap.s~ .the extraction of arbitrary tolls for 

passag.e through important straits could all be expected to increase the cost of 
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transport quite considerably~ %o delay %he introduction of new technologies in 

shipping~ sad generally to hamper commerce aud communications. Naturally, no State 

wo~dd wan% %hat %o happen~ but concern for security s~nd pollution~ $he possibility 
.. 

%ha% States might wish %o reserve maritime commerce to national flag carriers~ ~und 

%he natural desire %o ms~ximize con%rol over strategic areas of %he oceans could 

easily star% a chain reaction in the in%erna%ional community. In such circumstances 

vessels would be desm~ne~ =or~ and piy~ %hose routes ~.~here conditions were most 

favourable~ and States accessible only through the in±ernal waters of half a dozen 

other States would be a% a great disadvantage. 
• 

]ighile no b~rea% difficulties might be anticipated with regard %o %he management 
.. 

and exploi%a½ion of .mineral resources, the situation ~as Some~¢hat different in %he 

case of fisheries~ &sstm~ing that States whose econom}~ ~¢as heavily dependent on 

international fisheries would, s, cquiesce in a si%uation in ~,~.rl~ich virtually all known 

fish s%ocks ~,~ould pass ~,uzder %he exclusive jurisdiction of coastal States. The 

coastal Sta%e would, exercise sovereibo~_ rights for %he purpose of conservation and 

manag, emen% of .fish stocks.. ~u% even if .all coastal States had %he necessary 

~exper%ise~ would, i.% be possible for them %0 manage effectively %he fish stocks under 

%heir jurisdiction? A fairly accurate m%swer mig~i% be %11a% no S%a~e would be able 
b 

• 

to manage~ by i%self~ all fish stocks within its exclusive fishery jurisdic%fon~ 

because no S%e,%e would con%rol the entire stock of ail Such fish~ tha% oceanic 

States with long" coastlines would be ~ole %0 manage effectively %he majo"ri%y of-%he 

stocks of fish of major economic importance %o %hem~ %1ia% States with a coastline on 

%he .ocean less than 500-500 miles long would be unlikely to be able %0 manage 

effec%ively even one ms, jor stock of fish of economic importance %0 %hem~ because %he 

range of mos% stocks of fish was gm~ea%er than 500 miles~ and %ha% very few States 

fronting on enclosed and semi-enclosed seas. would be in & position %o manage 

.effectively any stock of fish of economic importance to %hem~ owing %0 %heir iack of 

effective control over the bulk of the stock. Thus~ w h i l e  all S~ates wo~d have the 

exclusive right of exploitation of fish within %heir jurisdic%ion~ %he actual value 

of ~lla% right would depend on the degree of control over a stock of fish which could 

be asserted by %he coas%a! State. I% could therefore be expected %ha% well- 

established or developing fishing indus%ties of S%&%es in enclosed or semi-enclosed 

seas ~.,ro~d soon find that they had fallen out of the frying pan into %he fire. 

The interna%iona! implic~%ions of marine pollution ~..~ere so obvious as %0 call 

for no-oommen%-~ -~s ...... was %he reluctance of States %0 a SS<Une-l-@-g-al ...... responsibility under 
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enforceable and impartial judicial procedures for the damage caused to neighbottrs by 

pollution originating in marine and land areas under their sovereignty or 

j ~i sdic tion. 

However, as far as technology and scientific research were concerned~ it was 

clear from the documents before the Sub-Committee that most coastal States intended 
• . .:: 

to interpret the term "scientific research" rather strictly~ to subject it, in the 

marine areas under their j~zeisdiction, to authorization~ and to supervise and 

control rather closely whatever research was authorized. One obvious consequence 
• . 

could be that the conduct of scientific research .over large marine areas would be 

hampered and the possibility of balanced scientific l)ro~ess in the various fields 

of ocean science would be impaired, since some t~qoes of scientific research were 

more likely to obtain coastal State approval than others. Secondly, scientific 

research, would tend to be conducted in areas of oces~_ space under the jurisdiction 

of oceanic States with long coastlines, for authorization by such Sta%es would give 

scientific access to a much larger area than would the authorization of coastal 

States l~aving a relatively small maritime jurisdiction.. Indeed, oceanic areas under 

the jurisdiction of no more than two dozen developed and developing States would 
k. 

acco~ut for more than half, and perhaps as much as two-thirds9 of ocean space .under 

national jurisdiction- vast areas that would keep scientists occupied for many 

decades, without any need for them to concern themselves with. areas under fragmented 

national jurisdiction. Thus, the development of ms~itime areas not easily . 

accessible to scientists, including exploration for manganese, petroleum and other ~ 

minerals, was likelyto be delayed. 

Coastal States could not develop the maritime areas trader their sovereignty or 

jurisdiction unless they possessed adequate financial resot~rces and appropriate 

technology, The development of local technology was both expensive and time- 

consuming and not more than half a dozen States had or could hope to acquire, within.~. 

the present context of international co-operation, sttfficient indigenous technology. 

In the circumstances, it was interesting to note the absence of any serious 

proposals to establish a more adequate international framework for the effective 

trs~sfer of tecl~mologies relating to the development of ocean resources. He wished, 

however~ to point out that the proposal to endow the futtu~e sea-bed Authority with . 

tlne power %o establish regiona~ oceanographic institutions was not likely to 

contribute to an effective acceleration of technological transfers. 
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• . . L'~. 'i .̧ ." 

I% mic~ht be true %hat a division of the oceans ~onc- coastal States~ as 
• . 

• 1 -~ ~ "4 ~ w o u l d  t o  s o m e  e x t e n t  i~ .ene~_~ e n v i  s~.~ec] i n  t h e  p r o p o s a l s  ~,~hich mac: b e e n  ~ubm~ G ~ec!~ . . .  . . . .  
. . ,  

s,l! States that ~¢ere neither shel£-iocked nor l~d-locked, ilo,,¢ever~ ~¢hile most 

coastal States ,,~rou!d gain some thousands of squs, re mil, es in teimls of smea~ 
. .  

a few S%a%es~ developed e_nd developing would sfismd %o gain a fe~,: million or .more 

s q u ~ e  m i l e . s .  . 
. .  

'i~e alternative ~,s cer~ain!y not freedom of the seas as i% h~! oeen 
.• 

tradi~ionally interpreted. ~,iu].tiplyin.&,." uses of bhe seas ~u%8_ int-en~ ~'II~-ia_n~ ~" 
.. 

ex.ploi%a%ion-of %heir resources had led to incres, singly serious abuses. The 
.. 

ruthless destruction of living mec±~ine resources..by certain fishing" f!eets~ ~;Tithout 

regard for She mos% el emen%a~r Drinci..nles of conserva%ion~ ,.ras ~n'~olersb!e~ as 
, 

ws~ for example~ %he use of scientific research as a cover for esgione~'e. Some 

adcova%ed %he ests]olishmen% of a suprs,ne;[ional authority for the ocesms %o ~rhich 

States would sumrender their powers~ but %hat concept was not po!i%ically 
., . .. 

accep%able~ nor was i% realis%ic at %he present stage of ~¢orld deVe!opmen%. 

The best course was %o es%ablish a ne~¢ r4gime for ~he oceans which would 
• . ;  • . 

" ' " • k~ .. 

provide a fiexib]e international fr~eworh within which solutions could be sought 
" 

• . . 

for the increasin.g]y serious problems ~-isi_ng~ in ocean space. The trs, di%ional 
• .. . . . . - . . . ,. . 

dile~mma of sovereignty or freedom could be solved by introducing the eler~en% of 
. . . :  . 

international co-oneration~~ emphasis °'mno~ the need for peaceful sett!emen% of 
. .  ... . . . .  , - .. 

disputes~ for i~.~{partial m%d binding- international judicial procedt~es if other 

peaceful means of settlement failed 6u%d~ above all~ for the creation of 

comprehensive_ internations, l ins%i0t.uions'-'- ~ for ocean sp~.ce %o Ino!d bhe balance 

between the le..~_%ima'~e rlgnts and interests of coa~%a] States s~d ~ne necessity 
. . . -  . , 

for increased in%ernational co'operation as techno!o~r a¢Ivmaced -and ocean 

exploit s/6 i0n intensified. 

}lis delegation had been among.,- %he firs% to accept a 200-m::i.le overall ].imi% 

for coastal Stir, re jurisdic%ion~ .-cegs~cdinG it as %he most equitsJ)le from %he 
.. 

• . 

standpoint of the international co:,Jm_uni%~. A much gr~ea%er limit would benefit 

a minority Of co'oa%tries~ ~.~hi!e a much smaller limit was no~ lil~ely to be 
' . 

• . . 

internationally s, cce.,ots]3!e in view of e],~istin.g clair.,is by States. Ho,,¢ever~ the 
• : ,  .. . 

limit Dro~osec] by his corn%tier in ~-~.~ . . . . . . . .  . .  .~ _ ~,~..~,.. preliminary c l . i "  " ~ ~ -  " " " "  
• . . .. • 

! i m i t ~  o n e  u h i c h  i n c l u d e d  t h e  c o n - b i n e n [ a l  s h e l f .  ~ h r t h e r m o r e ~  %l.~e z o n e  t r a d e r  

%he  j u r i s d i c t i o n  o f  t h e  c o a s t a l  S t a t e  s h o u l d  b e  d i v i d e d  i n t o  t w o  s ~ ' e a s ~  am 
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ii~er ares. 12 miles in breadth~ corresponc~in~ roughly to the territorial sea~ 

~d an outer area corresponding e, pproxime:~ely to  the,exclusive economic zone. 

!ialta had not accepted the concept of a territorial sea, mainly becex~se that 

¢,if~icul~ to solve the question of straits a~.d boca, use ~ concept made it v e~:- ~' ~" ~-~ 

coastal Sts;~e must accept ~.zithin its territorial sea internation~.l_ ._ oo_iC"a~'] "~ ''ions 

that ~.fent beyond the mere concession of irn~ocent passage. The mszL~itime ~,mea 

under coasts! State jumisdiction ~:ou!d be determined by baselines~ not more thsn 

24 miles ~ in length joining appropriate 18rod points either on the nainlm%d or s.djacent 

~slands. The 24-nLile baseline ~ i .. ~- naxJ. been chosen !secause i% ~,~s.s t~:,,ice the bre~uh 

of the proposed~.territori~! sea and-b~li~ce tha:h of the nr0posed /.~Luer belt of 

coastal Sts;Se jt~isdiction, ' " 

The pre!imina~y ~~% articles me.de no special provisions for srchipeli.gos 
. , ~ . 

for three reasons ° first~ it ~.rs, s v~rcua]i$~ ~m~]ossible to define sat sm~chine!ig'o 

- ~ r  t " : "  reason~bly~ second ly  the i m p l i c a t i o n s  o f  ~doptzoa o f  the ~rohipe].~.~°ic aonae/~ 
• . 

proposed by some (:<e_egations ~.zere ex t reme ly  se.rious~ and. ~tsiZ:g.]y~ the i n t r o d u c t i o n  o f  

the a r c h i p e l a g i c  concept wss not  needed i n  o rder  t o  ensure s~-chi ;ge! lg ic ~ 1 $ y  i n  the 

con tex t  o f  c o a s t a l  St.gte j u r i s d i c t i o n  ex tend ing  to  2.00 ~ " • miles f rom the coas~. 

According %0 that concept~ all true archi~pelagic St~t~s u~ould have exclusive 
• . 

jurisdiction over the resouTc~s in the entire_ archiDelagic._ e&-ea snd, in ~¢:c~it-~-~ ion, 

rights aDproachinc those of s0verei,~nty "-~'-~- ~:~_un regard to most other users of the" Se~. 

He saw no legitime~te reason for trs~sforming ~rchipelagic waters into internal .... 

waters and claiming o 200--mile jurisdiction around the perimeter of the 

smchipeligo. 

It might be asked ~h~ his cotu~t~ sug'gested aisting~isnin~ ~ bet~zeen islands 

snd islets and why, if a distinction ~s~s necessary, islets ~ere defined as 

natursolly formed areas of 'lsnd~ less ths~ ! s~uare kilometre in sz~es.~ surrounded by 

water~ and shove ~ater a~ high tide. In the vie~.~ of his delega/cion s~_ ocesm space 

jurisdiction of nesrly ~_al~ a million sous~e ki!ometres each for isols.~ed rocks sad 

ssndba~_ks was tot ally ~nacCeot_ ao_e. In addition~ from. Bhe oeo_o,smca!"" ] ,-" snd 

geographical stm~po~" ~n' ~u ~ it ~,~as sfosurd to claim that . . . . . . .  islsnds :~ from ~h6 coast 

had s~ continental shelf ~,~hen~ by no stretch of the ims,gina,tion.~ could they be 

regarded as fox~fnc TM ..... ~ ~ pa~s of co~oinents The area chosen in order to define me 

islet was in pszot arbitrsz'y~ but it ]mad. been fotu%d ~i%at re<: fe~ islets of less 
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th&n one squeme kilome%re had,. s, perm-m~ent " ~ TM _ .. .... . ~:nc:zgenous no~.~ulation tua!ess ~ney 

"-~ ~ " " ~nej would happened, to be in the zJ~mec_mate vicinity of the mainlsmd~ in which .cs, se -~ -, 

normally be points on ~r.aight baselines. '2he interests or e.~y inllabite~ts 

could of course"be-oreserved by issuin,~'j s~ppropria%e regulations ~-Tithin the . 

security zones, pro:oosed~ ...... .oj his .~eleg'a-~ion.] ~ "",he net effect, of i;he proposals 

re~.'arding limits: Would be %o red.uce the present extent of internal waters sli6.4~tly 

and to .limit %he j~trisdiction of-coastal States to somewhat less than 50 per cent 

of:ocean space-: ~ • ~lhlicity .would also be given to baselines oa~d !irmi%s not only 

by the coast.al SteY~es"concel-ned but ~ also by international...:instituiions, for %he 

establishment by a coastal, State .of. its jurisdiction of !imibs in the oceans -~zas 

not exclusively a na%iona! concern- it also involved %he interests of the 

in% erns;%.ionsl coimmu~ity. . . : • • . 

Chs~%ers~Vl~ V.II~ Vll!-and ~ of the Hal.%a dr-~t tre~;by (A/AC.!38/SC.iX/L,28) 
dealt with n s~zi6os:bion~ overf!igh%9 .submarine c.ables, and scientific research, matters 

. . -I r..~ i . . . in.~..~hich there had 1o be in%erno, tional .Le~_sls, tion and s.l-so international 

~q . .  J . ] pro.tection~ .hot.,_ inside. ~d. outs.ide na~ion~o_ jurisdic~ion, In ;~he.. ~bsence of 

~" _ the coas-b ~.~1 '~ effective intez-nati ona]. !eozs] ation~ _ _ _ orate was of co%u"se free %o 

ens~c% apDroprie~te non-discriminating" reg~lations %hat ,..,~oulo be suojec% %o 

international judicial review. ~,~ pr.elimins~-y draft articles-rejected the 

/- -~ ~ "  ~ . . . concep.~s of free .~)s;ss~'e s~o. innocent passs4°e tl~rough straits ~..~nd Shrou59 %he irmer 

• T ~- belt of ocean space um_der coas%~l Sts.%e jurisdiction, hey were rep!s.ced-with %he 

concept of passs~Te under treaty-defined conditions. : • 

His corn%try also believed ths~t the coasta! Sis;re was under the obliga%ior. :ho 

transfer to %he fu-~ure international institutions~ for equita?o!e allocation .to 

poor oo~mtries.~ a -,portion of the finm~ciai benefits i% gained from exploitation of 

the ns, tu~ral ~resoux'ces of ~ne ocean sps~ce u]lder its jurisdiction ~he zort:nco.nln~ 

~onferenceu .. on the Law of the Sea wou! ~-~'. accord in%ezna-~z~ ~ "onal le~-itimacy. %o .~Lrue..~ ~" 

extensive u~il~ ..... ~ ._ .~ .. ~.~e,~,~_- c] aims by States~ end it-was only s.%tpro]?riate, ths/~ %he. 

o t.a-~ e s international co~m~u2~iby should share in the benefits de~ived bj individu~! ~i: ' . • 

~ I  ~ . ~ __ . Horeover~ the estab!ionment of co~%prenensive in%ernationa! institutions for the . 

oce~u%s was likely %o enable States %0 e-,-~ _ .~p_oit national oce~ space more efficiently. 

Hethods to ensure observs~ce of that oblig~ation, could be discussed in negotiations ~ 

• .t ° I h • wz~hzn the frm~ework of -~e fut~m-e, international institutions° 
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Distinguishing clearly between the conservation and the exploitation oi' living 

resources with~ national jurisdiction~ his country proposed that the exqploi%ation 

of  such  r e s o u r c e s  shou ld  be lef~t~ to  the  d i s c r e t i o n  of  t h e  c o a s t a l  St.ate~ s u b j e c t  o n l y  
. .  

• . 

to special provisions wi~h regard to subsistence i'ishing and the obligation to 

provide adjacent l~d-locked countries with ~ccess %o those resources ~uader conditions 

s i m i l a r  to  t h o s e  req .u i red  of  n a t i o n a l s  of  t he  c o a s t a l  S t a t e .  ~ t h e  o t h e r  hand~ 

Malta's draft ar-bicles were designed to encourage %he adoption of rational 

conservation measures by the coastal State a~._d hence to ma~ain dr~ if possible~ 
• . . 

increase .the stock of liv'~ag resources availeible. Accord~giy~ a distinction was 

made be~ween measu re s  :for b i o l o g i c a l  managemen%~ economic msaaagemen%~ a~.d r e g u l a t o r y  
. .  

measures. Conservation pro~ammes were also envisaged stud it was suggested that 

coastal States should accept certain international obligations in respect of their 

management s~d exploits%ion of living resources. Acoeptsmce of those obli~.ations 
.. • 

was essential if intensified fish~_g and more sophisticated fishing techniques were 

no% %o lead to serious decreases ~ desirable stocks of fish. With a view ~o solving 
.. 

the problem of migratory stocks, it was suggested that co-operative management and 

exploitation prog<rammes shou!d be undert~en~ preferably on a regional basis~ by the 

international institutions and the coastal State or State@ concerned. 

Draft articles 43 - ~2, relating to overflight~ should be regarded as highly 

tentative and designed simply to elicit alternative suggestions. There was~ 

umforiunaiely~ a distinct possibility that, as a result of the forthcoming Conference 
,: . .. .... : . . . .  

' on %he Law of the Sea~ many straits that were now _international might be transformed 
• . .~ • 

not into ;territorial waters but into ~iternal waters. Accordingly~ for %he time being 

his delegation interpreted the phrase "s~raits which are used. for ff~nternational 

nav i.gation" as meaning straits which, because of %heir chara.cteristics~ e.g. width 

~d dep%h~ are of such a nature that they permit the passage of ships of tsq~es and 

classes normally used in voyages between one State s~d another. 
f 

~e A serious omission in -the Malta proposal was tn -~ absence of s~rticles on a large 

number of new uses of ocean space. ~ clue course~ ~he secretariat might be reques@ed 

to engage a small group of expert consu!tsa~ts to advise the Con~nittee ~d %he future 
. - 

Conference on the tec~aical aspects of those new but ~creasi~.igly impor%~-~nt uses. 

His delegation hoped that its general approach to the law of the sea would 

contend itself to the Sub-Con~ai~tee. 

Mr. ARIAS-SCI~REIBER (Pe-ru)~ rep!y~ to ~he remarks ms.de by the 

representative of ~l%a relating to -~ the-dr~ft--cO~SlpOnsored by Peru~ ss~id %hat the] ...... 

draft tried to make adequate provision for the needs of cotu~tries suffer.h~.g i~rom 

certain disadvantages and upheld the right of all cottutries to share equitably ~u 
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the benefits derived from exploitation of %he sea's resources. Hitherto only a few 

S~ates had been in a position to m~dert~e extensive exploitation of those resources 

and those States were not yet meeting their obligations towards the less favoured 

nations. The developing cotmtries were now maturing and acquirh~g the means to 

ensure their ovm economic independence. The draft made adequate provision for the 

h~terests of the in tem~atio_ual commm~ity as a whole s~ud provided for the continued 

freedom of navication ~d communications. 

~Ir. LUP~ACCI (Uruguay) said his country's proposal had been submitted in 

a spirit of conciliation h~ an attempt to narrow the gap between conflicth~g points 

of view. I~ ~Tas "~ . . . . .  ~_< t,o p r o t e c t  t h e  ~ t e r e s t s  o f  c o a s t a l  S t a t e s )  ~,~hi!e s a f e g u a r d i n g  

freedom of navigation and communications and ~ried to reconcile the conc~,~t~,~ of coastal 
. .  

• ... 

S~ate sovereignty with the indisputable rights of the inte~aational community as a 
• . .. 

whole. The vagueness objected to by the representative of I'4alta was hu fact 

flexibility pel~ni%t~g further refinement s.~ud rational interpretation. The gruguayan 

proposal was ~_ harmony with the proposed draft articles on archipelagos ea%d other 

proposals. His delegation therefore maintained all of the ~proposals in its draft 

and reserved the right %o return% to the question in due course. 

Mr. DJAI~L (Indonesia) said thai the representative of ~alta had given an 

erroneous intel~pretation of the basic concept of the archipelagic State~ which was 

clearly defined in the principles se% forth in document A/AC.158/SC. II/L. 15. The 

concept of an ~rh~sic geographical entity would not include Wake Island stud Hawaii. 

Such islands as ~s~.nbas and Natuna were not hundreds of miles from the principal 

islands of ~donesia but sixty to seventy miles from Borneo. There were also 

intervening islands. According to ~he criteria proposed ~_ the ~!tese draft~ 

Indonesia would be entitled to regard the ~mambas and Natuna isls~ds themselves as 

principal isisndso At least~ those populated islands were much bigger than ~,~al$a. 

It had also been claimed that adoption of the concept of s~. archipelagic State would 

convert 15 to 20 per cent of the high seas into internal waters. ~iem~aal waters 

were not mentioned in the proposals submitted m docm~ents A/AC.I~8/SC. II/L. I8 and 

L.z~ which referred to archipelagic waters. The prh~ciple that h~nocent passage 

of foreign, vessels through the waters of the archipe!agic State should be allowed 

h~ accordance with its national legislation had been cited as likely to create 

difficulties~ but the proviso "having regard to the existing rt~!es of 2cternational 

law" had been ignored. Kndonesia saw the archipelagic concept as a means of 
. .  

protecting its economic deve!oi~ment~ pc!it i ca! sts.bility s~d security ............................... 
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Mr~_~S$~POZH!flK0 V (Ukrainian Soviet Socialist Republic)said that, for his 

countr2-~ the q.uestion of ~"he r@gime for straits used fo~ ~terna~ional navigation 

and linking high s,.'~as or two parts of the ~!ame high sea ~:ras (primary importance. 

It was an accepted rule that .the high seas were highways open to all nations, but 

~hose highways often passed through straits which offered the shortest and most 

convenient routes between seas s~ud oceans. The trade and communications of most 

countries passed through straits such as the Straits of Calais~ Gibraltar, },~lacca 

and S~gapore. Freedom of passage through straits used for international navigation 

was therefore an ~tegra! part of the freedom of' the high seas. That freedom might 

become a fiction if vessels were denied freedom of passage from one part of the. high 

seas to another. It migh$ be argued that the high seas~ and therefore straits~ were 

not used to the saz.~_e ezt.ent by all countries for nav:igation~ but ms~y deveiop~g 

countries ~:~ere building their o,~.~_ merchant fleets sa~d would not always have to use 

foreign vessels for their trade and con~nunications. ~oreover~ shippiug was still 

the cheapest form o~ transport for most international trade. The economic importance 

of international-straitsused as world highways was bound to. increase. .troy new law 

of. the sea. must be drafted in the light of such prospects. 

The geographical location of .. countries ~.nust also be borne iu, m~d. For many 

coun.tr±es access to the oceans lay th.~oug'h certain strazts. That applied particularly 

to Mediterranean and Black Sea countries~ most of which had access to the Atlantic 

Ocean only through the Straits of Gibraltar. Any-J~terference With navigation in 

those straits ~ould therefore affect their vital interests. The D-kraine was ~ that 

position. The r@gime .for straits linking l~igh seas snd used for intez~ational 

navigation must therefore allow for the special interests of countries whose only 

access to the oceans lay through certain straits. The ~interests of the coastal 

States concerned iu respect of such matters as security~ obsez~anoe of navigation 

rules and pollution preven.~ion must ~of course be safeguarded. As in other aspects of 

the law of the sea, it was essential to bals~Ice ~he interests of international 

"" ~ the straits s~nd those of the coastal States navigation, those of ~he countries usmn~ 

concerned,: 

~u his opinion, the draft articles on straits used for international navigation 

proposed by the Soviet Union in July 1972 (A/AC.!38/SC. II/Lo 7) offered such a 

reasonable solution. While providing for equal rights .to free passage through such 

straits, the draft would enable the coastal States to estaJolish ~.~. narrow straits 

sealanes suitable for all vessels. Such vessels would be required to ensure that 

they in no way end~.~gered thesecurity of .the coasta~ ~States~ .................... to observe rmies 

designed to prevent accidents -and to take precautions to avoid pollution or s~y 
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• J- ~ . otbmr }i~rm to one coc, stai States, They wouid be liable 9o the coastal States for ~ny 

damage resu!%~_g from their passage through the straits. The draft provisions in 

• " ~ ~ right of the coastal States over-the !ivLug s~d no way m~frT_nge<L the soverel~.9~ s 

mineral resources of the waters or sea-bed ~.~ the straits. The Soviet Union had 

expressed its wil!ing~ess %o incorporate amendments or additions which ma~tained 

that balance of in%crests. The draft could serve as a basis for a solution that 

would meet the Lnterests of all Sta~e:s. 

On the other hand~ the eight-Power draft i~ document A/AC. 138/SC. filL. i8/Rev, ! 
could not serve even remotely as a basis for the codification of ~_~les of law 

govem~ing i~terna%iona! straits. Its mai~,~ fault was that i% confused the r([~gim, e for 

territorial Waters with %hat of _~aternational straits -and ~,ro'a!d place Lnternational 

navigation in imports:~t straits m.~der the national jurisdiction of the coastal States. 

The application of the concept of h~mocent passage to such straits would Ln effect 

enable the coastal States to determine the nature of the r4gime for the straits - who 
• . 

should be allowed to pass through them and who should be denied their use in certain 

circumstances. Such a one-sided solution was %ota!ly unacceptable. The adoption of 

thai proposal would mean changing the r4gime of internationally important straits~ 
• . 

• . .  

abandoning the principle of the freedom of passage through such straits for vessels 

of all comktries and replach~g it by the so-called right of irmoc~n% passage~ which 
.. 

would in effect give the 12 to 15 coastal States of such straits control over the 

shipping of the vast majority of countries. It would seriously damage the h~terests 

of international navigation~ which would be subject to the decisions of i~dividual 

coastal States ~d the convenience of military and political ~oupings. A r@gime of 

straits based on the concept of Lunocent passage would also discrimJ~ate against 

cormtries d:ependen% on certain straits for their access to the ocean s~d so affect 

their vital J~terests. 

In praising the advantages of basing the r4gime of straits on the concept of 

innocent passage, the representative of Spain had argued that no z~le of treaty or 

customary law accorded universal freedom of passage through t.he Straits of Gibraltar. 

International custom was based on the will of the States institutLng that custom and 

was i~ the nature of a tacit agreement. In article 38 of its Statute~ the 

"international International Court of Justice was required to apply~ inter s, lia~ 

custom as evidence of a general practice accepted as law". The Lnternationai 

practice had %o be of long sts~d~g and recognized as a mmle of law. Freedom of 

passage through the Straits of Gibraltar for the vessels of all co~m~tries had been 

accepted international practice for centuries, it had also been reooguized as a 



rule of law in -Gh.. 1904 s~d 1907 treaties betel.teen the United KLugdom~ F~ance ane 

Spain and had been reaffirmed i~ the 19!2 Frs~uco-Spanish Treaty. That ltractice had 

been reco~uized by the tacit agreement of c.ll States~ ~_clud'.~g Smpaln~ which for a 

long time had not stopped vessels passing through the Straits or protested against 

such passage. 

The representative of Spain :mow claimed that the practice of recent years had 

established the principle of i~nocent passage~ snd not freedom Of passage~ through 

the Strait s~ -and l~ad referred ~o the arrest of 60 foreign merchant vessels beyond 

the three-mile !-~ait h~_ 1968 i972. He had not said whether.' those vessels had bee~l 
• , 

engaged in smuggling in Sps~-~ish. territorial waters or had merely been passing through 

the Straits of Gibraltar. In %he latter c ase~ such a practice would be illegal for 

it would violate a generally accepted ~le of international customary law. The 

reference to a three-mile limit was str~ge~ as Spain had established a six-mile 

territorial sea. The Spanish representative's statement that f.reedom of passage 

through the Straits of Gibraltar had never been accepted psychologically or 

juridically in Spai!~. as a rule of law suggested that certain elements i~ Spain,. were 

bent on establishing control over ~ternatiOna! navigation £~: theStraits. The 

psychological wil!ing~esS of a State to recognize a certais, practice as a rule of. 

customary .international law c°uld only be aSCertained £rom that State,s actions. 

The absence of any open rejection of such a l~le over a very long period signified 

its tacit accept~_ce. .~ ......... :.. ..... ~:. ....... 

The representative of Spai~ had also claimed that the discussion ~ the 

International La~,~ Commission during the preparations for the 1958 Conference on the 

Law of the Sea supported his s~rgumen% that the same r4 ~m~ should apply to navigation 

in the territorial ses~ s~~d -i~ i~-~tem~ational straits. As a matter of faot~ howev er~ 

the Co,remission had stated Ln its cor.@~entary on the article deal~i.~g with the rights 

of protection of the coastal State that it had "included a clause forma!ly 

prohibiting interference with passage through straits used ±~or ns~vigation between 

two parts of the high seas '~ (Yea~book of the International Law Commission~ 1956~ 

Vol. II~ p.275). I'~ had quite obviously not sugges~ed s~._'y identification of the 

r@gime for navigation J~ the territorial sea with tha~ of straits. The Spanish 

representati~-e had also referred to the Corfu Chsi~el i~ that conte~t~ but such 

straits~ which led from the high seas to territorial ,~aters sad to ~'hich the 

.... ~",~ obviously could not be compared principle of innocent passage should be a~i~p~-±~-~ 

with or treated i~ the same way as straits on major maritime routes used by tens 

of thous~nds of vessels from m~n'~y co-e:~-~rmes,' " ,,every .ve~!~r.,~ 
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Iu criti,c.izh~g the position of the Soviet Union~ the representative of Spain 

. _ ~ ..... - r, ~m~ on,s o%raits of Gibraltar had stated that the advocates of freedom of i)aso~,~ thr~u~.~-~-~ ~ ~' 

<nd similar straits were pursuing their o}~n political ~d strategzc i~terests. The 

.... o ~h,~r par~;s of Soviet Dhion had ports on the Black Sea ~d~ich were acce~sib 7,~. from *'-~ 

its territory only via the Strai,~s of Gmbraltar. Fr~ce ~.u~.~ Spain i%se!f were in 

a similar position, if other States tried to exercise cun~_~_.l over ~._~ei~ationa! 

navigation in those Straits c u d _  Luterfere with the passage of S~sm, ish ships throug!~. ~ 

them~ Spain would not hesitate to protest that such action was illegal sa~d that its 

vital ~- * sse!s through the Straits. ~_~erests required °-~-~ - ~'~u~om of passage for its v e 

ml 
-me r6gime for straitso_ used for intez-mational navigation could ~.~.~ u-~-~ be.. decided 

unilaterally. Any interference with Ln.telmational navigation .in such straits would 

not be am. act of peace. It would affect the i1~terests of the majority of aotmtries 

and might lead to im.ternational friction m~d tension. 

~ .  NJENG~% (Kenya) s u g g e s t e d  t h a t  t h e  s t a t e m e n t  made by the  Chairman of  

the  Working Croup should  be r ep roduced  i~n eXtenso in  the  sm]m]a~ r eco rd .  

It .was so a~reed. 

~,'bo FP~'[GOULiS (Greece) said that his delegation reserved its position on 

the section of that statement dealing with the question of islsmds, sJm_ce the views 

of some a elegaoions mentioned in-that connexion had not been adequately reflected 

The_race t "m!~_~qse ~ at, .... 6.._ ~0:i{-m~. 
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