/

UNITED NATIONS | PROVISIONAL™

- 4/AC.138/8C.II/8R.71
14 dugust 1973

Distr.
GENERATL
GENERAL
ASSEMBLY

Original: BHGLISH

CCMMITTER CN THE PEACEFUL USES OF THE SEA-BED D THE OCEA
FLOOR BEYOND THE LIMITS OF FWATIONAL JURISDICTIQH

SUB-COMMITTER IX
. #
PROVISICNAL SUMMARY RECORD OF THE SEVEHTY-FIRST MEETINGH/

held at the Palais des Hations, Geneva,
on Wednesday, & fugust 1973, at 3.15 p.m.

Chairman: ' . Mr, GALINDO POHL El Balvador
Rapporteur: if. ABDEL--ILAMTD - Egypt

CONTENTS

Consideration of guestions referred to the Sub-Commitiee by the
Committee under the termeg of the "Agreement Heached on Crganization
of Work" as read out by the Chairman at the 45th meeting of the

Committee held on 12 March 1971 (conbinued) .

N.B. Participants wishing fo submit correcticns to this provisional summary record
are requested to submit them in writing, preferably on a copy of the record
itegelf, to the Official Records Editing Section, room E.4121, Palais des
Hations, Geneva, within three working davs of receiving the provisional record
in their working language.

f/ This provisional summary record, together with the corrections to be
igsued in consolidabed form after the session, will constitute the final recoxd
cf the meeting.

GE.73~-5208



- b/46.T36/50.11/5R. 21 -2-

" CONSTDERATION OF QUESTTONS. REFEREED TO THE SUB-COMIITTEZ BY THE COMIITTEE UNDER
"HE TEEMS OF THE "ACREEMINT RBACEED OF ORGANIZATION OF WORK" AS READ OUT ZY THE
ATRMAN AT, THE PORUY-FIFTH MEETING OF THE .CCMMITTEE HELD ON 12 MARCH 1971 (continued)

ﬁ%'JKEDADI (Tunisia), of the Working Group of the Whole, informed bhe
Sub-Committes that between 18 July and 7 Auwust 197 the Working Group had held
10 meetings,'during which it had discussed guestions concerning the delimitation
of-{hé 66ﬁfiﬁéﬁfé1'she1;, the econcmic zmones and preferential rights, and figheries.

One of the preblems with which the Working Group had had to contend was that
of'the delimitation of the continental shelf of adjacent States, and also that of
the continental shelf of islands. JImong the considerations exemined had been those
of eguidistance or the median line, the principle of egquity, and the existence of
special circumstances. It had been said that international law recognized as a
general principle the concept of the median line. Another matter raised had been
the cage of two States vhich could not reach agreement and it had been suggested ‘
that in such cases altornative machinery should be brought into play.

With regard to the continental shelf of islends, a distinetion had been diawn
" between, on the cne hand, islands as such, and, on the other, islets and rocks.

There had been suggestions that independent islands should enjoy the same _ X
rights as continental coastal StatésAwith regard to the continental ghelf. Ancther
_ point that had been mentioned, however,'wés that in the oaéé of islets and rocks,
there should be an obligation to prove'the existence of aspecial clrcumstances in
order to Jjustify the principle of the median 1iﬁe.

Tt had been stated that coastal States should have the right to the national
resource zone in that part of the sea adjacent to the territorisl sea so as to
conserve and exploit the renewable and non-renewable resources of that zone. In
that connexion, a distinction had been drawn between the national resource zone on
the one hand and the international resource zone, on the other. Stress had been
laid on geveral princinles that ocught to govern the balance between the interests of
coastal States and those of the international community, and in that connexion
reference had been made So the preservation of the marine environment, scientific
regearch, the conservation of resources and the expl loitation of resources.

The view had been exnressed that there should be two differenf régimes for
renewable and non-renewable resources. On the other hand, thewe had been sentiment

in favour of the principle of the unity of the applicable régime.
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Cn the question of fisheries there had been considereble comment on
dopument A/AC.138/8C.II/1.38, submitted by Canada, India, Kenya and Sri Lanka, which
meny -delegations considered a most valuable bagis from which to arrive zt a single
text. Several delegaticﬁs admitted that, at the very least, that document had
stimlated debates in the Working Croup, vhich appeared to De leading it towards .
agreement. The sponsors of that dodument had in fact formed the mucleus of a group
of delegations that hed held informsl consultations on the subject of fisheries and
one of the'more'enboaraging aspects of their endeavours wos that they all appeared to
have the political will to reach agreement. | ‘

Other views on fisheries had also been submitted. Stress had been laid on the
need to ensure the conservation, wmaximum utilization, and equiteble distribution of
the resources-df the sea. Coastal States, for their part, had an obligation with-
regardjto the living resources in the adjacent zone. Morsover, they should use
thoge résoarces judiciously in co-operation with other States. Another view had beén
that with vegerd to the internationsl régime for fisheries, no additional advantages.
could be obtained unless all rescurces were fully exploited. ' ‘

“Another topic which had attracted much attention wag that of migratory specles
of fish and there had been much discussion on the problem of how to conserve and
regulate- them. Différent points of view, however, existed on how they-should be
apportioned and organized. Mention had been made, in that connexion, of the role
that international fegional bodies should play. BEqually, stress had been laid-on the
need to iake account of all States including the'geographically'disa&vantaged, the
land-locked States and those with limited coast-lines, theAfishing Stéteé and States
whose economy depended upon fisheries, as well as States that had made investments
in certain;fishing areas. A number of delegations had expressed the view that sn
equitable and rational régime should be drawn up that would take account of all such
interests. ' _ B

Ancther view that had been expressedrwas thet snadvomous species should have a
different system. Mbbility wa.s not the real problem. The anéwer‘lay in regional
co-operation vhich would lead on to international co—operafion. Some delegations
héd‘roinﬁed out that rules were already in existence to govern research, management,
the di#ision and shering of resources and the system thus far devised could provide

zn example for other cases.
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Several other viewpoints had been expresged with regerd to fisheries. Oupport
had been given to. the idea that account should be taken of the interests of third~perty
States with regard to fisheries in the national resource zgne, ‘Equaily, criticism
hed been levelled against the notion of an exclusive economic zone beyond the limit
of the territorial sea. OSuch a concept was, in the view of some delegations, ohly
accepbable, in so far as it ﬁook account .of the interests of other countries.
Tocument A/AC.138/5C.1L/1.. 38 had continued to proveke discussion and the theory
that other States should only be allowed to fish in certain waters subject to
conditions imposed by the coastal State concerned had produced the objection that
it would not really guarantee the position of third-narty Staﬁeg.

Vith regard to préferential rights in the adjacent zone, the view had been
expres&ed that 1o specific references could be made thereto without stating the
limits within which the coastal Siate could exercise its preferential rights. It had
been svabed that the mejority had decided in favour of 2 distance of 200 miles for the
exercise of rights over renewable and non-renewable resources. Another poink that
had been made was the need to give authorization to developing coastal States to fish
in that zone. Some delegations had also stated that the question was linked to the
principles of regional agreements. ' ‘ '

Wéth regard to the economic zone and fisheries, many deleg;tions felt that there
was a need to establish a sound basis on which to agree upon procedure in accordance
with international law. Some delegations had stated that the resolution of such
issues could not be achieved unilaterally ~ by a declaration of national sovereignty
over a given part of the high seas. Tt was an equitable solution that should be
scught, and there would be no equity where the interests of,all States were not taken
into account. Consequently, there was a need to find a reasonable combination of the
interests of coastal States and those of other States.

On procedural matters, he had advocated a flexible and pragmatic approsch, In
that spirit, he had insisted that texts submitted after the time-limit originally
fixed by the Working Group should be treated on an equal footing with those that had
been submitted within the time-limit, '

He then referrea the Sub-Committee to various documents vhich had beexr submitted
to and prepared by the secretariat in pursuance of that decision. Several of them

had no official symbol because they were still informal.
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He was happy te inform the Sub-Committee that in the last few deys, the

Working -Group had managed to make good progress as a result of_concentrating its

Rather than eynthesize the proposals, it

efforts on individual points and axticles.
Tven that was less simple

had -decided to present.the alternatived on each subject.
than might at fivst appear. The Working Group hed refused to break up into small
drafting groups and, because the subjects and issues were inter-related, had preferred
to advance caubtiously — step by step - in view of the lack of political agreement.

At present, its work would comnsist of presenting in a clear and unequivocal fashion
It could not be said, however, that those alternatives did

They represented the basic choices for the various

the various alternatives.
not conceal issues of substance. .
States involved. At the presept stage, the Working Group had endorsed fifieen”

alternatives.

The items contained in the lisi of subjects and issues which had been examined
by the Working Group included the territorial seca, on which there were 13 alternatives,
Article 2 had given rise to two alternatives. For item 2.3.1., concerning the '
delimitation of the territorial sea, five draft articles had been considered. A

number of alternatives had been received and consideration of six articles on the
issue had been deferred to a later date. - It should be mentioned that the Working
Group had decided to avoid the system of square brackets. The reason for that was

that only clear alternatives were acceptable.
He had accepted the view of the Chairman of the Sub-Committee-that they should

both use their influence to reduce to the minimum the number of alternatives, and
propoged to fake up at least one article at each meeting. - '

The Officers of the Sub~Committee and of the Working Group had decided that
their regular work would continue without interruption. A mumber of afterncons would
he reserved for informal consultatiéns;.whioh were already taking place on the subject
of fisgheries. It was sincerely hoped that such consultations would result in a’
reduction of divergences of view. ' ' -

With oniy 10 more meetings available, the task of the Working G%bup was becoming
more and more urgent. The Sub-Committée should bear in mind that the Third Conference
of the Law of the Sea, was carrying the hopes and aspirations of mankind as a whole,
and he therefore sppealed to all delegations to co-operate to the full and fo display
e spirit of compromise, so.that the efforts of the members of the Sub-Committee would

be rewarded with success.
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Mr, POPFER (Food and Agriculture Organization of the United Natioms),
speaking at the invitaiion of the Chairman; confirmed the readiness of FAO and its
Committee on Fisherics to cowoperate fully with the Sea-bed Committee, in ﬁursuance
of General Assembly resolution 2750 {(¢). Im fact, FAO'!'g Department of Fisheries,
wler the guidance of its Committee on Fisheries, had already prepared a serieg of
geientific and technical documentas which had been favourably received by the
Sea~Bed Committée. The documents had also been of value to FAO and to fighery
people in general, and he loocked forward to continuing the collaberation.

He informed the Sub-Committee that the statement made by his predecessaor,
¥r, Boy Jackson in March 1971 (A[AC.lEB/BE) had described trends in fisherises and fish
stocks which had continued in the intexrvening periocd. The total world prodﬁction of
Tish in 1972 would, because of sharp fluctuations in the gbundance of a few very
important stocks, turn out to have been about five million tons less than in 1970 or
1971, when i% was just below the 17-million-ion mark.

The work of the Sea~Bed Committes had stimulated all those concerned with
fisheries to review the situation, and the Committee would undoubtedly receive the
results of that review through a variety of channels. For FAO, the most important
objectives in ﬁorld fishexy development were that the fullest possible use should be
made of the living fesources of the gea for human nutrition — consistent with their
conservation for future generations - and that the use made of those resources should
progressively benefit the psople of the developing countries. The achievement of those
objectives would clearly depend, among other things, on the legal framework within
which world fisheries would be exploited in the future, and the work of the Committee
and the Conference would therefore be of great importance.

The achievement of full and rational utilization of resources depended upon
effective management, which in turn depended upon the provision of édequate and timely
statistics on catches and fishing effort, together with other related data.
Unfortunately, although that need was generally known, it was not being satisfactorily
met. In an attempt Yo do so, the recent FAO Technical Conference on Fishery Mansgement
and Development had again called upon Govermments to exercise their responsibility to
ensure that national and international management institutions were provided with

adequate data. It would obviously be of great value if that responsibility were
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clearly. recognized in international law. The importance of international management

institutions, which it was hoped would be brought into being by the Conference on the
Law of the Sea, lay in the fact that fish paid no regard to national boundaries. .

- With regard to the objective of benefiting the people of the developing scuntries,
FAC had long been active in the transfer of technology, and its fishery bodies had.
often and successfully called for co-operation in developed and developing countries
for that purpose. &ny new legal:régime éhould certainly allow for the further
developmenf of international co-operation of that kind through international - -
organizations, bilateral arrangements and direct co-operation between industrial
enterprises. FAC would be glad to proﬁide Turther information on the means at its .
disposal, and on those it was seeking, %o providerscientific advice and, in the long
run, to build up technical expertize in the developing countries. He singled outb. -
as being particularly relevant the reporis of the Technical Conference on Fishery
Management and Development, of the Consultation on the Conservation of Fishery Resources
end the Control of Fishing in Africa, held in May 1971, and of the Third Session of -
the FAO Fishery Committee for the East and Gentrél Atlantic held in December 1972.
As the developing countries agssumed increased responsibilities for fishery manageument,
there would be a need to transfer the techniques for assessing stocks and’ the effects
of fishing on them. Intermational bodies, often of a rEgibnal nature, could be
particularly effective. _ : :

In conclusion, he expressed the hope that the future of world fisheries would be
given due consideration in the further work of the Committee. . |

The CHATRMAN said that the Sea~Bed Cormittee had réceived great
asgistance from FAO in the past few years, and he wished to express in public the
appreciation felt by the members of the Committee for that co-operation.
Mr, PARTO (Malta), commenting on some of the proposals concerning the limits

and delimitation of the marine area or areas subject to the sovereignty or

Jurisdiction of a coastal State, said that the first problem was the line from which
sovereignty or jurisdiction should be measured. He noted that the proposals submitted

by Uruguay on-that subject were virtually identical to the provisions of articles 3=13

of the 1958 Geneva Convention on the Territorial Sea and Contiguous Zone. ' Unfortunately,
a number of key terms in the text of the Convention, which he quoted to the Sub-Committee,
were not properly defined, and as a result of that vagueness, a large majority of

coastal States had, by clastic interpretations of article 4 (1) and (2), established



A/AC.138/SC.II/8R.TL - -8 -

their base lines in such a way as to give them the maximum area of territorial sea.
Their actions, which had passed largely urmnoticed and undisputed, had resulted in

probably over one million square kilometres of what had been terridorial waters and

high seas in 1958 being claimed as internal waters. As the matter stood, there was

every likelihood that more international-sea area would become internal waters
within the nexi few years, and the delegation of Uruguay, if it wished to avoid such
a state of affairs, was surely being rather optimistic in reproducing the straight
baseline provigions of the 1958 Convention. ’

He then read out to the Sub~-Committee the proposals on archipelagic principles
submitted by Fiji, Indonesia, Mauritius and the Philippines in document
A/AC,138/SC.1T/L.15, Those principles alsc involved the question of the line from
whiéh the sovereignty or jurisdiciion of the avchipelagic State over the sea was
measured. Since there were nd special provisions concerning archipelagos in the
1958 Geneva Convention, the Sub-Committee might usefully turn its attention to some
of the implications of the four-Power proposal, parficularly since they bad been
endorsed in substance by OAU, by Urugﬁay and by the sponsors of document
A/AG,138/5C,11/L.27. His ovn delegetion had noted thét, with the exception of Nauru,
all island States, of which there were now 27, were also archipelagic States within
the terms of the definition contained in document A¢AC.138/SC.IE/L.15. It had also
noted that in certain cases the outermost islands or drying reefs were situated at

congiderable distances from the main isliands. He drew the Sub-Committee's attention

to a number of such islands, which, if the archipelagic principles were adopted, would
enable the Philippines, Indonesia, Fiji, Mauritius, Japan, New Zealand and the

United Kingdom to claim as internal waters belween 10 and 15 per cent of the worlds
oceans. Moreover, there were a large ruwmber of archipelagos, such as Papus~

New Guinea, Seychelles and Cook Islands, that could be expected to.achieve
independence at a future date, thus further inbreasing-the area of internal weters.
FParthermore, if the four-Power draft were adopted, & number of other srchipelagos
which constituted an integral part of a coastal State, of which he cited six out of -
many possible examples, would alsc enable the coastal States concerned to enclose as

internal waters tens of millions of sguare kilometres of the high seas.
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Another question that arcse, if the four-Power draft were adopted, was whether
Australia was legelly a continent or an islend. He then gave the Sub-Committee two
examples of baselines that could be drawn by the Australian Government to - enclose as
internal waters large areas of the high seas. On the most conservative drawing of
its baselines, Australia could, without coniravening international law as it stood
today, appropriate millions of square miles of coean.

Such an interpretation of the implicatidns of the proposed archipelagic
principles, might be considered zhgurd, but it was no more absurd than the
interpretation of theterm "continental shelf" to mean "continental margin” made by
others. In a sitﬁation in which gome States were determined to maximize their claims,
all Staies would sooner or later be forced to follow suilt in order to reiain
bargaining counters in the cbnfused negotiations which would follow decisions
protecting the short-—term interests of sonme ooéanic States, which had inexplicably
obtained +the support of developing countries whose interests would be fatally damaged
in the situation which they were helping to Tring about. Tn short, the cembined effect
of the vagueness of the provisions relating to baselines con?gined in the 1958 Geneva
Convention on the Territerial Sea and of the adoption of the archivelagic principles
contained in. document A/hC.lBB/SC.II/L.15 could be expected to be the immediate
enclosure, as internal waters, of some 15 per eent of the oceans, and the enclosure
Qf a further 15-20 per cent of the oceans in the near future. Thus, some 30 or 35
pér’oent of ocean space was already disposed of by the choice of appropriate baselines.
In that conﬁexion it was most gratifying io remark that the explanatory note attached
to document A/AC.lﬁB/SC.II/L.lB atated that the proposals on archipelagos gubmitted .
by Fiji, Indonesia; Mauritives and the Philippines were designed to accommcedate not
only the iﬁterests of archipelagic States but alsc those of other States and of the
international community as a whole. Indeed, with only a slight modification of the
archipelagic formula - by permitting a coastal State owning an archipelago to draw
étraight bagelines to it - it might have been possible to confine the work.of the

Santiage Conference to the question of baselines alone, with a greal saving in tine,
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furthernoreg the acceptance of a territorial sea having a breadth of 12 miles and
adgaceﬂt to internal waters as defined in accordance with the proposed archipelagic
principles and in the 1lgﬂt of the 1nterpret@ilons given to article 4 of the 1958 '
Convention on the Territorial Sea would add at least e further 5 per cenﬁ t0 the

marine areas under the soversimty of coastal States. It could thus be ‘anticipated

that some 35 or AQ per cent of “the oceans would be under coastal State sovereignty if
“proposals before the Sub-Commitiee which had arcused 1ittle or no opposition were
adopled. . |
There had been widespread support for the concepﬁ of an economic zone or

patrimonial sea;‘which would extend the exclusive ecoﬁomic jurisdiction of a coastal
Stéte to an area of ocean space, adjacent to its territorial sea, no% exceading

200 nautical miles in breadth. In that comnexion it was importapﬁ to note that the
patrimenial sea would be adjacent not to the coast? but to a territorial sea which was
in tu?n adjacent; not to the coast, but to rather exbtensive internal waters. Alsc the
majority of the Sub-Committee seemed %o take the view that tiny islets would have a
patrimon431 sea in addition te e territorial sea. Consequently, the area of the
patrlmonLQ1 gea would be substantially larger than that 1ndlcated by the secretariat
on page 39 of document A/AC 158/8?, gince the secretariat estlmate wag baged on the
assumptlon that the patrimonial sea would be adjacent %o the coast. A conservative
oalculatlon indicated that the future patrimonial sea would comprlse not less than

35 per cent, and more prﬂbably around 40 per cent, of ocean space.

. Under &faft articles submitted to the Sub-Committee the coastal State was urged,
in establishing the breadth of its patrimonial sea within the 200-mile limit, to be
reasonable end to take into account geographical, geU+oglca_, economic and’ soclal
factors and alsc interests relating tc the preservation of the marine env1ronment.
However, coastal States not inconvenienced by a State lying opposlte them were
unlikely, in estﬁblishing the breadth of their patrimonial sea, to interpret
reagonablensss to mean anything less than 200 miles, Indeed; some of the drafh
a“tioles contained indications that some.coastal States, in their anxiety to serve

the lnteresﬁs of the infernational communlty and to preserve bhe marine enviromment ‘from
irreparable coatamlngu_ on, might even he willing to assume control of whatever high seas
night still exiet heyond the expansively defined internel waters, territorial sea and
patrimonial sea, Thus the proposals before the Sub-Committee, which had received very

wide support, implied that-about 80 per cent of ocean agpace, including the resouwnces
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therecf, would be pléced under the sovereignty or exclusive jurisdiction of coastal
States, leaving only some marine plants, some floating seaweed, a few migrating
gpecies of fish and some manzanese nodﬁles in the area beyond.'.Even‘that‘oversignt-.
was remedied in some documents, Documeﬁt A/AC.;BS/SC.II/L.38 suggested that coastal
States should be giveﬁ the power on a regional basis, to make regulations for the
exploration, exploiﬁatiOﬂ; conservation and devélopmént of the living resources of

the area of the sea outside the‘limits of the exclusive fishery zone, where thosgs
resources were of limited migraiing habits and bred, fed and survived on the resources
of the region. Since the living resources réferred to included merine plants, and
since the limits of the:exclusive fighing zoﬁe were intended to ccincide with the
1imits of the patrimonial sea, Virfually all marine plants and living resources of the
seas were G pass wnder the control of coasbal States. Document A/8C,138/8C.TL/L.36
provided that "the coastal State has the right fo retain, where the natural
prolongation of ite land mass extends beyond the patrimonial sea, the sovereign rights
with reapect to that area of the sea-bed and suﬁsoil thereof which it had under
international law beforé the entry into force of this conventions . guch rights not to
extend beyond the outer édge of the contlnental margin®. However, since the theory of
the natural prolongation of the coastal State under the sea, as currently 1nterpreted
was hardly in accord w1th any reliable scientific fabbs, since 1% was not clear what
rlvhts, ag distinet from unllateral claimg, a coastal State possessed under
international law with regard to the area of the ueanbed, and since the area of the
sea~bed beyond the patrimonial seas would amount to only 20 per cent of the toﬁal, it
night well be wondered to which contbinent the word ”marginﬁ in dcoument

ﬁ/AC 138/50 II/L 56 referred, particularly as, in most parts of the world, the
geclogical continental margin vhere it existed, often could not be defermined within
an accuracy of 100 miles, In any case that proposal, and others in the documents before
the Sub-Committee, would cover the bulk of whatever sea—bed regources were not already
included in thé area under the sovereignty or exclusive Jjurisdiction of the gsastal
States. '

There wag alsoc thé question of the rights and duties of the coastal State in .
relation to the major uses-bf the sea, within and outside the marine area under its
sovereignty or exclusive jurisdiction. Apart from the comprartively minor restfaints'

uggested in document A/AC 138/3¢. IT/L 44, nene of the proposals before the Sub-

Comnittee.indicated any percepiion of the need for substantial changes. in the
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traditional concept of skbsclute soverelignty, at a time when internal waters were no
longer insignificant portions of ocean space but comprised no less than 15 per cent,
and might in future comprise more than 30 per cent, of the seas, including the great
majority of international straifs. In the proposals before the Sub~Committee the
govereignty of the coasital State remained absolute and presumably included the right
to regulate, at its discretion, overflight over those waters. Document
4/AC.138/5C.I1/1.15 conceded the innccent passage of foreign vessels in archipelagic
waters in accordance with national legislation and through sea-lanes designated by
the coastal State; but what was conceded through national legislation could aiso be
withdrawn through national legislation, and in any case the concept of innocent
passage; unqualified by any further treaty provisions, left to the diseretion of the
coastal State the decislon as tc whether the passage of any particular foreign
vessel was innccent or not.

According to traditional international law, States in their territorial sea
exercised full sovereignty subject only to the obligation not to hamper the innocent
passage of foreign vessels. Traditional law was retained unchanged in the
Santo Domingo Declaration and in the proposals contained in document A/AC 158/80 II/L 21
Yet, the proposals contained in decuments A/AC,lBB/SC.II/L.lB, A/AC.lBB/oC.II/L.24
and A/AC.lﬁB/SC.II/L.Z? tended to restrict, sometimes rather severely, the practical
exercise of passage through territorial waters. Apart from the question of innocent
passage, none of the proposals submitted tc the Sub-Committee suggested that the
coastal State might have any other international obligations within its territorial
gea., | '

In traditional intexrnational law the high seas started immediately beyond
territorial waters, and on them freedom reigmned, apart from certain controls that .
could be exercised by the coastal State in a zone not exceeding 12 miles in breadth
from the applicable baseline, and apart from rights over the resources of the
continental shelf and certain other rights regarding the effective exploitation of
gea—bed re%durces.. The exercise of those rights was carefully resirained by '
obligations, such as the obligation of the coastal State to give notice of the
congtruction of ingtallations for the exploitation of continental shelf resources
and ite obligation not to withhold its consent for scientific ressarch on the

continental shelf,
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The situation was now entirely changed. According to pfoposals suppdrted_by
the overwhelmihg majority of the Sub-Committes, there Lay, beyohd territorial
vwaters, an exclusive economic zone or patrimonisl sea 200 miles wide in which the
coastal State enjoyed exclusive jurigdiction over living and non-living resources
and had full jurisdiction over the wanagement end conservation of resources. The
coastal State also had the right 4o regulate as it wished scientific research of
vhatever nature, as well as the right tc enact any fegulations which 1t deemed
approvriate in order to prevent and control mezrine pcellution. In several of the
documents béfore_the Sub-Committee those rights of the coastal Jtate were
unrestricted and their precise extent was not subject to any impartial judicial.
review, Other documents indicated that the rights of the coastal State should be
exercised w;tﬂout preJudee to the freedom of navigation or coverflight or to the
freedom 1o léy submarine cables and pipelines. . In still other documents, such as
document A/AC. ]5é/SC I7/L.40, those freedoms were %o e exercised only subject to
the rights of the coasual utate in the area. In any case, it was clear that
international navzgatlon in the patrimonial sea could be ‘reduced to llttle moyre than
innocent passage if the coastel Btate chose to exercise, in full, its exﬁepglve
rights, parﬁlcularly in the field of poilution conirol. Tﬁus it was anticipeted

e coastal States would assume few international obligations =8 a counterpart to
their nev exclusive rlgnts within their economic zone or aatrlmonlal sea. However,
a few of the documents before the Sub-Comuitltee suggested that the exploltatlon of
the living and mlnerallresources of the economic zone. ghould take place w1thout
mdue iﬁterfereﬁce:with‘other legitimate uses of the sea. It remained to be seen
whethér that rather general provision would be included in the final treaty., Also
of interest were the proposals contained in document A/AC.138/SC.I1/L.41, which
suggested that the sconomic zone or patrimonial sea should be conceived on a
regional or subregional ﬁasis, ‘ ,

Three major cbnélusiqns could be drawm. First, the gituation was.nQW'totally
different from_what it hadlbeen 15 or even 5 years nreviously. When the 1958 Geneva
Conventions had been negotiasted, the principle of the freedom of the scas had been
generally accepteds the acrimonious squabbles on the breadtl: of the territorial sea
had involved, at most, the extension of natienal sovereigpnty over an édditional 1 or
2 per cent of ocean spacé# ¥ow, however, widely supported proposalé had besn

submittéd et would place under national control, either immediately or in the
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Toresecable future, zome 80 per cent of ocean space, virtually ail its living
resources, and even the greater part of the manganese nodules of the abyss. A
regime of virtﬁally total freedow over virtually the whoie of ocean gpace was being
replaced by a regime of virfually total sovereignty over virtually the whole of
ocean space. Almost the only common trait was the obstinate refusal of coastal
States to assume any internationally enforceable obligations with regard to the
maxmer in which they used and exploited the seas ~ total irresponsibility within
total sovereignty "for the common benefit of mankind”.

S_eoondly, conceptual thinlking did not appear to have changed at lall gince the
days of Grotius and Selélen9 degpite the immense advances of technology, the
contimiing revolutionary changes in the use of ocean gpace, and the growing
interdependence of peoples, of which account could net be taken within the two
opposing concepts of total sovereignty and fotal freefom. The idea underlying the
appfeach adopted in document A/AC.138/80.11/L.24 and elsewhere seemed to be that,
since the world had always thought in terms of sovereignty and freedom, it must.
contirme to do so, irrespective of objective facts which called for radical changes
in outlook if the seas and their richee were not to become a curse o manking.

Thirdly, there seemed to be little awareness that the uses of tﬁe sea, and
their intensity, were changing rapidly. For instance, in the proposals before the
Sub-Committee, there was not a single article desling with sea~bed petroleum and gas
gtorage tanks, and no gerious proposals had been made on the harmonization of the
major uses of ocean space in those areas where 1t was becoming necegsary. One
document (A/AC.138/91) dealt with artificial islands and ineﬁaliatipns, but it was
essentially concerned with the cquestion of who might construct them, and not with
the nature of the activities which might be carried out on them. ’

Several articles reproduced almost verbatim from the 1958 Geneva Conventions
now rvead curiocusly in the light of contemporary conditions. For example, some
proposals reproduced the provigions of article 5 of the 1958 Counvention on the
Continental Shelf, concerning the establishment ofl500—metre gecurity =zones around
installations and devices for the exploration and exploitaticn of the natural
resources of the continental shelf, without regerd for the fact that the nature and
size of most of those inetallations had radically changed since 1958 and that
superports and artificial islands measuring seversl square kilometres in area would

soon be in existence, and without regard for the fact that many modern ships could
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hot stop or change course within a distance of less than severs kilometres. - The
500~metie s security zoné, in other words, was.a survival from the past Underwafer-
haoxtats, the number of which was increasing, were also ignored in the pxoposals
before the Sub-Committee. Another gurvival from the past in many of the praposals
was the freedom to lay pipelines in ocean gpace. For some reasoh article 2 of the

Convention on the High Seag did not distinguish between submariné cables and

_submarine pipelines, although the purpose of the former, apart from elgctrioity
" cables; vas intermational communications, while the purpoge of the latbter was
essentially'eoonnmic.- Damage to submarine cables mlght lnterrupt 1nternat10nal
communlcatlons, damage to submarine pipelines might nollute gome hundreds of
thousands of square wmiles of sea. It was therefore surprLSLHg that at a time when
submarine pipelines were becoming more numerous, no dlstlnﬂﬁlon had been made t
“between cables and pipelines and no norms had bheen nroposed for their constructlon,
malnﬁenance and protection. ‘ '

' Of the basis of the proposaleg before the Sub~Commlttee, up to 20 per cent of
Vocean space would® become internal waters immediately and another 15 to 20 per cent
’w1tn1n 4 few years; up to .another 40 per cent would be Brought at 1east under the
exclu51ve economie -jurisdiction of coastal States, and it could only be a matter of
time before that zone fell in practice under their dOVEfelwnty, since the practlcal
exercige of exclusive economic jurisdiction. 1nev1tably entailed the gradual :
assertion of Jurigdiction in matters other than resources exploratlon and -
exploitation. Dangerous new technologies and many new nses. of ocean space were to
remain unre“ulatec. Apart freom the establighument of 2 sea~bed agenoy, no -
significant strengthening of the ex1stlng technical lnternaplpnal ingtitutions
dealing with ocean activities was envisaged.. A |

The conséquences:of such a legal order for mnavigation and overflight;-and thus -

" for internationsl commerce and intercourse, might well be catastrophlc, partlcularly
as far as the regularity and reliability of sea and air communlcatlons was concerned.
The exclusion of certain types of ships ffom maritime areas under the‘soverELgnty of
some States, the multiplicity of regulations for the admittance of véésélé_to‘the
vast internal waters of States, the unnecessary mﬁltiplication of'cdmbulsoiy sea
" lanes; the varied reguirements for. auﬁh@rlzatlon to pass. Lhrougq Uaters under’
coastal State soverelgnty, ard even, perhaps, the extract¢on of arOLtrary tolls for

pagsage through important straluU could all be exgected %o increase the cost of
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transport guite considerably, to delay the introduction of new technoiogies in
shipping, and generally to hamper commerce snd cdmmunications. Naturally, no State
would want that to happen, but concern for security and poilution, the pbssibility
that States might wish %o reserve maritime commerce to'nétional flag carriers, and
the natural deéire to meximize control over strategic aress of the oceans could
easily start a chain reaction in the international community. In such circumstances
vezselg would be designed for, and ply, those routes where conditions were most
favourable, and States accessible only‘through the internai waters of half a dozen
other States would be at a great disadvantage. '

While no great difficulties might be anticipated with regard to the management
and exploifation of mineral resourceg, the situation was somewhat different in the
case of fisheries, assuming that States whose economy was'heavily dependent on
international fisheries would acquiesce in a situation in which virtually all known
fish stocks would pass un@gr the exclusive jﬁrisdiction of‘boastal States. The
coastal Btate would exercise sovereign rights for the purpose of conservation and
wmanagement of fish stocks,. But even if all coastal States had the necessary
experiise, wnuld‘it be pogaible for them to manage effectively the Fish stocks under
thelir jurisdiction? A faiily accurate answer migﬁt be that no S%até would be able
to manage, by itself, all fish stocks within its exclusive fishery jurisdiction,
because no Stale would control the entire stock-éf atl sucﬁ fish; that oceanic
States with long coastlines would be sble to wanage effectively the majority of the
stocks of fish of major economic importance to them; that Sta%es with a coastline on
the occean 1ess than 300-500 wmiles long wouid be unlilkely to be able to manage
effectively even one major stock of fish of economic importance to them, because the
range of most stocks of fish was grester than 300 miles; and that very few Stafes
fronting on enclosed and semi-enclosed seas. would be in a ?osition to manage
effectively any stock of fish of economic importance to them, owing to their:iack of
effective contrel over the bulk of the stock. Thus, while all States would have the
exclugive right of expioitation of fish within their jufisdicﬁion, the actual value
of that right would depend on the degree of conirol over a stock of fish which could
be agserted by the coastal State. It could therefore be expected that well-
egtablished or developing Tishing industries of States in enclosed or semi-enclosed
geag would soon find that they'ﬁad fallgn out of the frying pan into the fire,

The international imﬁlications of marine pollution were so obvious as to call

for nc commént, as was the reluctance of States to assume Tegsl responsibiiity under
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enforceable and impartial judicial procedures for the damage caused to neighbours by
pollution originating in marine snd land areas under thelr sovereignty or
Jurisdiction.

H@wever, as far as technology and scientific research were concerned, i+t was.
clear from the @ocuﬁents befdre the SuE—Commitfee that most cozatal States inﬁen@ed
to interpret ihe term "scientific research® raﬁher.strictly, to subject 1%, in tﬂé
marine areas under their Jjurisdiction, to guthorization, and to supervise and
control rather closgely vhatever research was authorized. One.obViqus conseqﬁence
could be that the conduct of scientific research over large mafine areas would be
hampered and the possibility of balanced scientific mprogress in the various fields
of ocean science would be impaired, since some types of scientific research were
more lilkely to obtain coasial State approval than others. Secondly, scientific
research. would tend to be conducted in areas of ocean space under the jurisdiction
of oceanic States with long coastlines, for authorizaﬁion by such States would give
sclentific access to s much larger érea than would the autﬁorization of coastal
States having a relatively small maritime jurisdiction. Indeed, ocesanic areas under
the jurisdiction of no more than two dozen developed and developing States would
account for more than half, and perhaps as much as two—thirds, of ocean space under
national jurisdiction - vast areas that would keep scientists occupied for many
decades, without any need for them to concern themselves with areas under fragmented
national jurisdiction. Thus, the development of maritime areas not eagily .
accessible to scientists, including exploration for manganese, petroleum and other -
minerals, was Iikely to be delayed.

Coastal States could not develop the maritime areas under their sovereigniy or
jurisdictipnlunless they possessed adeguate financial regources and appropriate
technology, The development of local technology wag both expensive and %ime—
conguming and not more than half a dozen States had or could hope 1o acquire, withigﬁ
the present context of international co-operation, sufficient indigenocus technology.
In the circumstances, it was interesting to note the absence of any serious
proposals to establish a more adequate inbernational framework for the effective
transfer of technologies relating to the development of ocean resources. He wished,
however, to point out that the proposal tc endow the future sea-bed Authority with
the power to establish resgionsl oceancgraphic institutions was not likely to

contribute to an effective accelération of technological transfers.
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It might be true that s division of the oceans amons coastal States, as
enviseged in the proposals vhich had been submitted, ﬁoulﬁ to some extent henefit
all States that were neither shelf-locked nor 1and«1oéked. However9 while nost
coagtal States would gain some thousands of 5quare miles in terms of ared, . '

a few Stateg, developed and developing would stand to gain a few million or more
square mlles.

Thc alterlﬂulvo wvag certainly not freedom of the seas as it had heen
traditionally interpreted, Multiplying uses of the seas and intensifying.
exploitation of their resources had led %o 1ncrea31ngly ger ricus abuses. The
ruthless destructlon of living marine resources by ceruaan fis hing fleets, w1+hout
“egara for the mest elementary principles of conservatlon, wvag intolerable, as
Waa, for example, the use of scientific research as a cover for canionage. Some
adcovated the establishment of a supranabtional euthority for the oceans o vhich
States would surren¢cr their powers, bub that concept was not politically
accontable? nor was it realistic at the pme ent gtage of worid development.

The best course was to estoblish a new °e~1me for the oceans vhich would
prov1de S flexszG international frameworls vlohln which SOlUblOHu coulﬂ “e gought
for the 1ncreas_nm1m seriouv problens ariSLng in ocean space. The trgdluionaJ
dllemma of SOVG°PlWﬁt“ or freedom could he olved by introducing the elenenu of
international co~0ﬁeraiion, emphagising the need ‘for peaceful sett1emenu of
disputes, for lmnwrtlal and binding internamlonal Judlclal proceuures if other
peaceful means of settlement failed and, above all, for the crealbion of
comnrehen51ve international institutions for ocean space to heold fhe'halance
between the lc titimate rights and interesisg oflboastal States and uﬂO necessity
for incressed international co-operabion as echno1o oy advanceu and ncean
exploitation intensified. .

CHis delegatlon had been among the first to accept a 260—mile overall limit
for coastal State jurisdiction, wc uaxd;ng it as the most eguitable from the
shm@muﬁoxﬂm:mmmmhmw&cwmmﬁj( L much greater limit would bhenelfit
a minofity of counttries, vhile a much émaller Limit was not likely %o be
internationally aoceptable'iﬁ view of existing olaiﬁs by States. However, the
limit proposed by his comtiry in the nroTimin';j draft articles on the delimitation
of coastal state juriscicltion in ccean _space fA/&L lﬁB/aC Il/u-QB) wmu:énrqver—ali_;m_m
limit, one which iﬁcluded the continental shelf. Turthermore, the zone uader
;

the jurisdiction of the coastal State ghould be divided into two areas: an
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inner arca 12 miles in breadth, corresponding roughly to the jerritorial sea,
and an oubter ares corresponding approximately to tﬁe;exclusiv& cconomic zone.
lialta had not accepted the condept of a territorial sea, mainly hocause that
concept made it very difficult to solve the question of straits and bocsuse a
coagtal State must accent within its berritorial see internationsl obligations
that went beyond the mere concession of imnocent passage. The naritime area
under coastal State jurisdiction would be determined by baselines, not more than
24 miles'in length joining appropriate land noints either on the nainlend or adjacent
islands. The 24-nilc bascline had been chosen bécanse it wes twice the breadth
of the proposed territorial ses end tuice that of the proposed. inmer belit of
coastal State jurisdiction.

The preliminary draft articles made no special nrovisions for erchipeligos
for three reasons: first, it wes virtually impogsible to define an archipeligo

e 9

reagsonebly; secondly, the iwmplications of adoption of the a&chipelagic concent
pronosed by sone declegations were cxtremely serious; and thircly, the introduction of
the archipelagic concent was not needed in order to ensure archipeligic vwnity in the '
context of coastal Dhate jurisciction extending to 200 niles fron the coast.
Lecording to that concent, all true archinelagic States would have exclusive
jurisdiction over the resources in the entire archinelagic avez and, in addition,
rights approaching those of sovereizniy with regard o most obher uscrs of the sea.
e saw no legitivate reason for transforming aréhipelagic weters into infernal ™
waters and claining = 200-mile jurisdiction eround the perineter of the
archipeligo.

It might be asked vhy his country suppested distinguishing between islands
end lslets and vhy, if a distinetion was necessary, islets were Gefined as
naturally formed arcas of land, less than 1 scuare Lilometre in arca, surrounded by

vater, and sbove water alt Righ tide. In the view of his delepgation an ccean space

Jurisdiction of neorly half & million square kilomebres each for isolated rocks and
santhanks was tovally mwmocceptable. In addition, from the geclogical snd

geographical stendpoint, it was sbsurd tc olaim $het iglands far from the coast

had a continental shelf when, by uo stretch of the imeginotion, could they hi

regarded as forning payts of conbinents. Yhie area chosea in crfer to define an
islet was in pert srbitrary, but it had been found that very fev ilsloets of less
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than one square lilometre had o permenent indigencus population waless they’
happened to be in the immediate viecinity of the mainlaend, in wvhich case they would
normally be pointe on stpaight baselines. The interests of any inhabitantis
could of course he wreserved by issuing appronriate regulations yithin the
security zones pronosedr by his delegation. ‘e net effect. of the proposals:
regarding limito would be to reduce the nresent extent of imbternal waters slightly
and tc Iimit the jurisdiction of -coagtal 3tates to somewhat less than 30 per cent
of” ncean space. - Publicity would &lso be given to bagelines and limits not onily
by the coasthael Stabes concerned but also by internatiopal. institutions, Tor the
satablishment by a comebal State of its jurisdiction of limiis in the oceans was
not exclusively a national concern - it also involved the interests of the
international community. . . o
Chepters VI, VII, V111 and IX of the Halta draft treaty (4/AC.138/5C.I1/1.28)
dealt with navigation, everilight, submarine cables and scientific research, matiers
in -which there had o be international legisglation and aleo international

protection, bhoth ingide and outside national jurisdiction, In the absence of

5 [«

effective international legislation, the coastal State was of course Iree: to
enact anpropriate non-discriminating regsuletions thet would be subject to-
internetional judicial review. The preliminsry draft articles rejected the
concepts of free vagsame and innocent passege through straits and throush the inner
belt of occean gpace under coastal Stafte jurisdictien. They were replaced with the
concept of passoge uhder treaty-delined contifions.

His country aloo believed that the ccastal State was under the obligatior o
tranzfer to tho future international institutions, for eguiteble allocation to
poor countries, a portion of the linancial benefits it gained from exploitation of
the natural resowrces of the ocean space wnder its jurisdiction. “he forthcoming
Conference on the lLav of the Ses would accord international legitimacy o guite
axtensive unilateral claims by Staltes, snd it vas only mppropriate fthat the
international commmity should share in the benefits derived by individual States.
Moreover, the establishment of comprehensive international institutions for the
oceang wag likely to enable 3tales to exploit national ocean space more efficiently.

lHethods to ensure observence of that ohligation could bhe discussed in negotiations.

within the Iramevorl of the futuvre infternational institutions.
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Distinglishing cleafly betwaen fh@ coﬁservation and the exploitation of living
resoufdesrwithin national jurisdiction, his country propos sed that the exploitation _
of such resourcos ghould be loft to the discrefion of the coaztal State, subject oniy
to speclal pfovisions with regard to subsistence fishing and the obligation to
provide adjacenf landmlobked countries with access to those rescurces under conditlions
similar tc those required of nationals of The coastal State: On the othcr hand,
Malta's draft articles were designed to cncourage the a&optlon of rﬂtlonal
congervation measures by the coastal State and hence te maintein or, if possible,
Aincrease the stock of living wesources available. JAccordingly, a distinétién was
nade between measures for biological management, economic management, and regulatory
measures. . Conservation brogrammes were also eﬁvisage& snd it was suggésfpd that
coaptal States should accept certain internatioﬁél obligations in respect of their
managsment and éxploitation of living resources. Acceptance of thoze obligations
was esseﬁtial if‘intensified fighing and more gophisticated fishing techniques were
not to lead to Serioué'&écreases in desirable sfocks of fish. With a view to solving
the problem of migratory stocks, it was_sﬁggested that co-operative management and
exploitation programmes‘shOuld be undertaken, preferably on a regional bagis, by the
international institutions aﬁd the coastal State or States concerned. '

Draft articles 43 - 52 relating to overflight ghould he regarded ag hlﬂhly
tentative and designed simply %o elicit alternative suggeotlohg. There uau,
unfortunately, a distinct possibility that, &3 a result of the forthcomln Conference
on %hé Lawiof the Sea, many straits that were now'lnt@rnGLAOHal mlght be transformed

not into territorial waters but into internql waters. Accordingly, for $he tlme belng

his delcvatlon interpreted the phrase "gtraits which are used for inteinational
nav1gatlon" as meaning straits which, because of their characteristics ng. width
and depth, are of uUCh. nature that they permit the passage of ships of types and
classes normelly used in voyages between one State and another.

4 serious cmisgion in the Malta propopal was the absence of articles on a large

number of new uses of ocean space. [ due course, the sccrciarial might he re quest

%0 sngage a small group of experd congultants to advigse the Committee and ‘the future
Conference on the teclmical zspects of thosc new but increasingly 1nportant uses.
Hig delegation hoped that its general approemch to the law of the sea would
commend itself to the Sub-Committee. _ -
Mr, ARTAS-SCHRETBIR (Peru) replying to the remarice made cy the

‘repregentative of Malta relating to the draft co=sponsored by Peru, said thmt thou

draft tried to make adequate provision for the needs of countries suffering from

certain disadvantages and upheld the right of all countrics to share equitably in
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the benefits derived from exploitation of the sea's resources. IHitherto only a few
States had been in a position to undertake extensive exploitation of those resources
and those States were not yet meeting their obligations towardé the lesé favoﬁred
nations. The developing countries were now maturing and acquiring the means to
ensure their own economic independence. The draft made adequate provision for ths
interests of the international community as a whole and provided for the continued
freedomrof navigation and communications.

Mr. IUPINACCI (Uruguey) said his country's propoaai had beern submitied in

a spirit of conciliation in an attempt to narrow the gap between conflicting poinis

of view. It unzdesigned to protect the interssis of coastal States, vhile safeguarding
freedom of navigation and commmnicationc and tried to reconcile the comcent of coastal
State soverelgnty with the indisputable rights of the interﬁationai community as a
whole., The vagueno s ocbjected to by the represgntat1VQ of Mﬁlta wag in fact
flexibility permitting further refinement and rational 1nternrétation. The Uruguayan
proposal was in harmony with ¥he proposed draft articles on archlpolagos and other
proposals, His delegation therefore maintained all of the'proposals in its draft

and reserved the right to return to the question in due course.

M, DJAL&L {Indonesia) said that the representative of Malta had given an
erroneous interpretation of the basic ooncept of the arohlpelaglo State, which was
clearly defined in the prlnClpleS set forth in document A/AC, 178 /3¢. 1T/L.15. The
concept of an intringic geographlcml entity would not include Wake Island and Hawaii.
Such islands as fAnambas and Natunz were not hundreds of mlles from the principal
islands of Indonesia but sixty to seventy miles from Borneo. There were also
intervening islands. According to fhe criteria proposed in the Maltege draft,
Indonesia would be entitled 60 regard the Anambas and Natuna iglands themselves as
principal islands., At least, those pepulated iglands were much bigger than Malta.
It had also heen claimed that adoption of the concept of an archipelagic State would
convert 15 to 20 per cent of the high seag into internal waters. Internal waters
were not mentioned in the proposals submitted in documents A/hC.lBB/SC.II/Z.lB and
L.48, vhich referred to archipelagic waters. The principle that innccent passage
of foreign vessels through the waters of the archipelagic State should be allowed
in accordance with its national legislation had been clted ag likely to create
difficulties, but the proviso "having regard to the existing rules of international
law" had been ignered. Indonesia saw the archipelagic concept ag a means of

protecting its econonic development, political stability end security U
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Mr, SAPOZHNIKO (Ukrainisn Soviet Socialist Republic) said that, for his

country, the question of the régime for straits used for intemational navigation
and linking high scas or tvwo parts of the same high sea was o primary importance.
It wag an acceplted mile that the high seas were highways onen to all nations, but
those highways often passed through straits which offered the shortest and mogt

convenient routes between geas and cceans. The trade and commmications of most

countries passed through straiis such as the Straits of Calais, Gibraltar, Malacca
Freedom of passage through straits used for intemational navigation
That freedom might

and Singapore.
was therefore an infegral part of the freedom of the high seas.
become a Tiction if vesgsels were denied freedom of passage from one part of the high
seas to another. It might be argued that the high seas, and therefore strails, werd
not used to the same cxbent by all countrics for navigation, but many developing
countries were building their own mepchant fleets and would not always have to use
foreign vessels for their trade and commuwniications. Moreover, shipping was still

the cheapest form of trensport for most international trade. The economic importance

of international straits used as world highways was bound to increase. [ny new law
of the sea.must be drafted in the light of such pfospects.

. The gecographical location of countries must also be bomne in-mind._ For many
counbries access o the oceans lay through certain straits. That applied particularly
to Mediterranean and Black Sea countries, most of which had access to the Atlantic
Ocean cnly through the Straits of Gibraltar. Any interference with navigation in
those siraits would therefore affect their vital interests. The Ukraine was in that
pogition. The régime for straits linking Ligh seas and used Jor inmtemnational
navigation must therefore allow for the gpecial interests of couniries whose only
access to the oceans lay through certain straits. The'interests of the coastal
States concerned in respect of such matters as security, observance of navigation
rules and polluﬁipn prevention must of course be safeguarded. As in other aspects of
the law of the sea, il was essential to balance the interests of international
navigation, those of the countries using the gtraits and those of the coastal States
concerneds ‘ -
| In his opinion, the draft articles on stralts used for intemational navigation
proposed by the Soviet Uniop in July 1972 (ﬂ/hC.lEé/SC.II/I.T) cffered such a
reagonable solution. While providing for equal rights o free passage throﬁgh such
straits, the draft would enable the coastal Siates o establish in nerrow straits
gealance suiteble for all vessels. Such vessels would be roguired fo ensure that
they in no way endangered the security of the coastal States, to obscrve rules

designed to prevent accidente and to take precantionsg to avoid pollution or any
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other hoxtt to the conctal States., They would be liable to the coastal States for any

damage resulting from their passage through the straits. The draft provisions in
no way infringed the sovereign rights of the coastal States over the living and
mineral resources ol The waters or sca~bed in the streits., The Soviet Union had
expressed its willingness to incorporate amendments or additions which maintained
that balance of interests, The draft could serve as a besis for a solution thét
would meet the interests of all States. o

"On the other hand, the eight-Power dreft in document A/AC.138/5C.I11/1.18 /Rev.1
could not serve even remotely as a bagils for the codification of rules of law
governing intemational straits. Its main fault was that it confused the régime for
territorial waters with that of international straits and would pldce internaéional
navigation in important straits under the national jurisdiction of the coastal States.
The application of the concept of innocent passage to such straits would in effect
enable the coastal States to determine the nature of the régime for the straits - vho
should be allowed o pass through them and who ghould be denied their use in certain

circumstances. Such a one-sided solution was totally unacceptable. The adoption of

that proposal would mean changing the régime of internationally important straits,
sbandoning the principle of the freedom of passage through guch straifs-fér vessels
of all countries and replacing it by the so-called right of innocent passage, which
would in effect give the 12 to 15 coastal States of such gtraits control over-the

shipping of the vast majority of countries.. It would seriously damage the intercsts

of international ravigation, which would be subject to the decisions of individual
coagstal States and the converiience of military and pelitical groupings. A régime of
straits based on the concept of irnocent passage would also discriminate agains?t
countries déﬁendent on certain straits for their access to the ocean and so affect
their vital interests. _ -

In praising the advantages of basing the régime of strdits onn the concept of
immocent passage,'the representative of Spain had argued that no rule of treaty or
customary lav accorded universal freedom of passage through the Straits of Gibraltar.
Tnternational custom was based on the will of. the States instituting that custom and
wag in the nature of a tacii agreement. In article 38 of its Statute, the
Tnternational Court of Justice was required to apply, inter alia, "international
custon as evidence of a general practice accepted as law". The international
practice had to be of long standing and recognized as a sule of law., Freedom of
passage through the Straits of Gibraltar for the vesssls of all countries had been

accepted international practice for centuries. It had alsc been racognized as a
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rule of law in the 1904 and 1907 treaties between the United'Kingﬁom, France and
Spain and had been wreaffirmed in the 1912 Franco~Spanish Treaty. That practice had
been recognized by the tacit agreement of o1l States,'includiig Spain, which for a
long time had not stopped vessels passing through the Straits or protested against
guch passage.

The representative of Spain now claimed that the practice of recent years had
established the principle of innocent passage, and not frcedom of passage, through
ihe Straite, and had referred to the arrest of 60 foreign merchant vessels beyond
the three-mile limit in 1963-1972. He had not said whether those vessels had been
engaged in smuggling in Spanish territorial waters or had mercly been passing through
the Straits of Gibraltar., In the latter case, such a practice would be illegal for
it would vicolate a generally accepted rule of international customary law. The
reference to a thres-mile limit was strange, as Spain had established a six-mile
territorial sea. The Spanish representative's statement that'freedom’of.passage
through the Straits of Gibraltar had never beén accepted psychologically or
Juridically in Spain as a rule of law suggested that certain elements in Spain.were
bent on establishing control over international navigation ir the Straits. The
peychological willingneéss of a State to recognize a certain practice as a rule of
customary international law could only be ascértained from that State’s actions.
The absence of any open rejection of such a rule over a very long period signified
its tacit acceptance. R B

The represcentative of Spain had also claimed that the discussion in the
International Tav Commission during the preparations for the 1958 Conference on the
Law of the Sea supported hig argument that the same rédgime should apply to navigation
in the terriiorial sea and in intemational straits. Ls a matter of fact, however,
the Commiggicn had stated in its commentary on the article dealing with the rights
of protection of the ceoastal State that it had included a clauze formally
prohibiting interference with passage through straits used for navigation hetveen
twe parts of the high seag” (Yearbook of the International Iaw Commission, 1956,
Vol.II, p.273). It had quite obviously not suggested any identification of the
gtraits, The Spanish

~

régime for navigation in the territozial asea with that of
representative had also referred to the Corfu Chammel in that context, but euch
straits, which lod from the high seas to territorial waters and to which the

principlé of imnocent passage should be applied, obviously could not be compared
with cor treated in the same way as straits on major maritime routes used by tens

of thousandg of vessels from many countrics avery yoar.
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In criticizing the position of the Soviet Union, the re
had stated that the advocates of freecdom of passage through the Straits of Gibraltar
and gimilar straits vere pursuing their own political and strategic interests. The
boviet Union had ports on the Blaclk Sea vhich were accesgible from other parts of
its territory only via the Straits of Gibraltar. France and Spain itgelf were in

& similar position. If other States tried to exercise control over Intemational

navigation in those Straits and interfere with the passage of Spanish ghips through
them, Spain would not hesitate v protest that such action was illegal and that its
vital interests required frecdom of »nassage for its vessels through the Straits.
The régime for gtraits used for internaticnal navigation could not be decided
unilaterally. Any interference with international navigation in such straits would
not be an act of peace., It would affsct the interests of the majority of countries
and might lead to intemational friction aad tension. '

Mr. HJENGA (Kénya) suggeste& that the statement made by the Chairman of
the Working Croup should be reproduced in exiense in the swmary record.

It was so agrecd.
Mr. FRANGOULIS {Greece) said that his delegation reserved its position on

the section of that statement desling with the guestion of iglands, since the views

of eome delegaticons mentioned in that conmexion had not been adeguataly reflected.

The meeting rose at 6,50 p.m.
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