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CONSTDERATION OF QUESTIONS REFERRED TG THE SUB-COMMITCEE BY THE COMSTTEE, UNDER THE -
TERMS OF THE "AGREEMENT REACHED ON ORGANIZATION OF WORKY AS READ OUT BY THE CHATRMAN
AT THE 45T§ MEETHLG OF THE COMMITTEE HELD ON 12 MARCH 1971 (4/AC.138/8C.II/L.21-43) °
{continued

Mr. MALINTOPPI (Italy) referred to the cbservetions made by cerbain
delegations, including those of Indonesia, llalaysia, Spain, the Soviet Union and
the United States, concerning the draft artlele on stralts (A/AC 138/30 II/L 30)
submitted by his delegation. He thanLed the delegations which had welcomed the

documents; although some delegations had expressed reservations and even objections

to certain features therein, they had nevertheless appreciated his delegation's efforis
aimed at the solution of one of the most thorny problems on the Sub-Committee's

agenda. The task involved would be both difficult and delicate, for the

Sub-Committee as well as for the Conference to be held in 1974; all the countries
concerned should therefore make the greatest effort to understand the views of others
and to work in s spirit of compromise aud inbernetionsl co-operatibh.-

The Italian draft article consisted of two parts. The first sought to

underline the basic principles governing nhavigation or overflight of siraits - in
other words, freedom of transit. There was only one limit -~ of a technical nature -
_ to that freedom, consisting of possible regulationg for the chéhnelling of sea and
air traffic. The second part dealt with the exception to those principles, namely,
straits not more than six =miles wi&e, lyiné'between coasts of the same‘Sta$e and
close to other routes of communlcailon betzeen the parts of the sea connected by the
straiis. His delegation had indeed expressed the view, on a prev10us occasion,
that overilight, being already governed by international instruments, was outside the
Sub-Committee's terms of reference. He nevertheless relteraled the opinion expressed
by hisg delegation on 17 August 1971 that the Conference should not refrain on that
account From any further study which it might wish to make, and that his delegation'’s
vigWs had been of & preliminary nature not necessarily representative of its
Government's official position. In any case, the plenary Committee hﬁé:“ubséquenfly
“incTudéd the guegtion of overflight in the list of possible. suogects and issues.

Hie delegation had alweys taken the view that to solve the problem of straits
réqulred an equitable compromise betveen ithe various interests.represented. The
coas%él States' interests must be co-ordinated with those of other‘Sta‘teég without
detriment to the interests of the intermational community. The problem was more acute in the
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cage of straits which provided the sole natural access route to an inland sea, where
most of the ccastal'Stafes might have no control over the mariiime access routes.
Because of the resultiﬁg;imbalance between the interests of the different groups

of States, it was difficult to understand ﬁhy legislation should favour rights of
contrbl rather than rights of freedon.

Maritime history had shown that coastzl States' control of straits had in most
caseé:giVeﬁ awéy to grester freedom of passage. He cited the Copenhagen Treatby
of 1857, b§ which Dermark had ceased to collect tolls from vessels passing the
Sound and the two Belts, and the Declaration of 1865 by Spain snd the United Kingdom
following‘wﬁich vessels passing through the Straits of Gibralter had no longer
been required o display their flag. = Freedom of passage through these straits had
been reaffirmed by the Franco-British Declaration of 8 April 1904, the Franco-Spanish
Convention of 3 October 1904, and the Franco-Spanish Treaty of 27 November 1912.

His delegationis draft article accorded with the true interests of the
intefnational cbmﬁunity and in no way contradicted, either in general or in the
gpecific matter of ‘access to enclosed seas, the system adopted by the first Geneva
. Moreover, his delegation shared mos} of the Soviet delegation's
The principle under-

Convention in'1958.
views, expressed on 24 July 1973, concerhing that Convention.
lying his delegation's proposals could hardly be'regarded as coutraty_ﬁg_g
convention to codify international law, since thal principle ~ freedom of passage -
had been reflected in article 25 of the Geneva Convention and in articles 36(1)‘
and 37(2) of the Viemma Convention of 1969 on the Law of Treaties. ,

A mumber of arguments had been put forward against increased freedom of passage
through siraits, the two most important of which had already been adduced during
the Sub-Committée's deliberations. The first argument was that the treaties and the
declarations in question were of a relative nature and did not imply sbsolute
recognition for third States of the principle of free passage. The second argument
was that they had dealt with the gquestion of passage through straits merely as a
gide issue. ' The fact remsined, however, that. 211 States had enjoyed .freedom of
passage through the straits in accordanse with {he spirit and the letter of those
treaties and declarations. That freedom of passage was the sole. agpect of those
treaties and declarations vhich had been of trpe benefit to the international
community as a whole, and there was perhaps some higtorical jugtice in the fact‘{hat
many new States now benefited from that particular aspect of a general polidy of which

thelr territories had previously been the victins.
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The exception to freedom of passage referved to in paragraph (B) of his
delegation's draft article, since it presupposed three cumlative conditions, was
clegziy'exceptional. In his delegation's view, a strait could be regarded as a
purely "national! feature only 1f it fulfilled 211 those conditlons. Tt was true
that many States,‘including his own, claimed a territorial limit greater than the
six miles mentioned in thai paragreph. The figure had been chosen, however, because
it was so small asg %Oravoid any coniroversy ariging from differing views about the
exbent of ferritorizl watsrs. The purpose of the third condition - proximity to
other fbutes of communication ~ was to aveid denying to a coastal State its interests
in a‘étrait which was not the sole means of internaticnsl maritime commmication in
the arsa concerned. _ ]

Any refersnce to Yacguired rights" had been deliberately avoided in the draft
article, because the lerm was subject to varying interpretations, was highly
cortentious in connexion vith scientific matters and was difficult to define in
international law, .

Hig delegation felt that the principle embodied in paregraph {4) of ite draft
arvicle was acceptable o 211, but it was well aware that further clarification of
raragraph (B) might be required. The draft article had been prevared in a spirit
ol goolwill and with a sense of international solidarity, which, with calmness and a

gpivit of friendliness, would be essentisl in the discussicns @hich lay ahead.

Mr, RIPHAGEN {Netherlands) referred to three guestions which had arisen in
tha Sﬁb—Committeeis debates -- the position of geographically disadvantaged States,
the settlement of disputes and the legal n.ture of States! rights in respect of the
uses of the sea.

. With regerd to the first question, his delegation felt that many of the proposals
aiready made would extend the ses areas within national Jjurisdiction and thus reduce
the amrea récognized as the "common heritage of markind".  The Secretary-General was
te be congratulated on his report on the economic significance of the various limits
proposed for nationsl jurisdiction (4/AC.138/87). Table 5 in that repori showed
kow small the area "beyond the limits of naﬁidnal Jurisdiction” would be if limited
to the sole sea area beyond the 3,000-metre isobath or to the area beyend 200 nautical
miles. Many States were. already disadvantaged even under the current international
taw of the sea; States with litile or no coastline derived no advantage from exclusive
flghing rights in the tervitorial sea, and recognition of exclusive rights of
exnloration and expleitation of the continental shelf was of no benefit to coastal

Shotes which did not have one.  Tae gap would increase enormously, however, if the

Al

proposals illustrated in table SIGf"that'repért were adopted.  For that reason, his
delegation felt that the preliminary working-paper A/AG.158/55 desgerved more attention

than 1t had hithertc received.



. 4/AC.138/5C. IT/SR. T2

If the sea area regarded as the common heritage of mankind did in fact become
reduced, the geographically disadvantaged States should at least have an equitable
share in the benefits aceruing to the advantaged States in brdef to redress the
increased imbalance. Such a system of sharing had been meniioned at previcus msetings
by several other delegations which had sponsored draft articles.

With regard to such a method of bridging the gap between the geographically
adﬁantaged and disadvantaged States, the first cuestion was to define those States.
To consider only land~locked States as geographically disadvantaged wes unjustified;
other States could also he so categorized. The criterion was not communication
between land and sea but the right to benefit from the sea's resources. Many States,
although possegsing coastlines, covld not benefit from an extension of the limi## of
nagtional jurisdiction to 200 nautical miles or to the 3,000-metre isobath. That fact
was noted in document 4/AC.138/5C.IL/L.39, which however did not, in his delegation's
view, take sufficient account of the fact that net all the parts of one Statels
territory would be neceassarily at the same advantage or disadvantage. Whatever the
measuring device used, in reality a small number of States would be cobviously at a
great advantage and a large number obviously abt & great disadvantage, while some
States would belong to neither category. In practice, therefore, it would be
feasible o limit the sharing method to the Tirst two cateéories of States.

On the other hand, the distinction between geographically disadvantaged and
geographically advantaged States should not be confused with the econcmic distinciion
between developing and developed States. His country was second to none in the
efforts it was making to contribute to the development of developing States, both
bilaterslly and multilaterally. It did not feel, however, that, in the present
context of allocation of national resource jurisdiction in the seas, the distinction
between developed and developing States was generally relevant. Among the
geographicaliy adﬁantaged States there were both'developed and developing countries;
it so happened that most of the geographicelly advantaged States were developed
countries. There was no justificatidn for a gystem uﬂder.which a developing goastal
State should have %o share the benefits of the sea ares under its jurisdiction with
developing land-locked or shelf-locked States, whereas a developed coastal State.

would not have the same obligations with regard to developed land-locked or sheli-

locked countries.
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He stressed that his delegation did not fecl that the stage of development of
the various States was irrclevant or in all contexts invelving the law of the sea.

On the contrary, it would be a decisive factor, for cxemple, in the systca of
“distribution of the net incone of the International Seabed Zuthority.

With regard to the determination of the types of benelfits that sheuld be

shared, he said that a particular statc "benefited" from resources of sea areas under

its jurisdiction in that firstly, the State might reserve for its nationals the

expldiﬁation of those resources; secondly, the State night regulate in respect of

the products of that exploibation in order to serve its own econemy; and, thirdly,
the Stafe might, through licence fees or taxes, roceive substantial revenues fron

the exploitaticn of thosc resources. Those three types of "benefits" clearly had

a different socio-econcmic significence and 4id not necessarily go togother,

either in fact or in law. Thus, it might well be thai_a particular country was -
not interested in whether the exploitation of résoﬁrces'wés carried out by its own
nationale or foreign operators, aﬁd waS'interesth only éiightly in the reﬁénues it
night derive from such exploitation, but was vitally interested in the supply of
the products involved for direct home consumption or processing activities in its
land territory. If some countries were at present more interested in either the
posgibility of fishing activities by their nationals or the rggular supply of the
fish itself for home consumption, others night now or in the near future be more
‘anxious to be assured of the regular supply of, say, hydrocarbons at reascnable

prices. Again, other countrics might rather forege any revenue benefiis for the

sa&e of centrulling the supply of cerbtain raw naterials from a sea arca in view of
the interest of land~based producers in thelr own territory.

- In view of that diversity of possible interests, it seemed to his delegation
that any general Schemé of sharing of benecfits between geographically advanbtaged and
géographically disadventaged States should apply to all the three "benefits" and to
all resources, living and non-~living. OCne of the nerite of the proposal by Uganda
and Zambia {4/AC.138/8C.II/T.41) was that i

regources and related to the sharing of all three "benefits'.

a

t covered both the non-living and living
The same was true
with respect toc the paper submitted by the Chinese delegation (A/AC.158/80.11/1.54),
although the method of sharing proposed was somewhat different. On the other hand,
the fifteen-Power draft articles on the exclusive economlc zone envisaged only a

. N ; - o~ P i s P - sl
possible sharing in respect of living resources. The dralt articles proposed Oy

the delegations of Affhanistan, fustriz, Belgiwa, Beliviay Nepal and Senegal

(A/AC.lEB/SC.II/L.39) applied the full sharing concept,'relating to all three
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benefits, to living resources only. With regard to non-living resources, that

proposal, like that of the United States of America (u/;C L)B/SC $I/L. 5) 4id not
provide for the sharing of any benefits as betwec ZROZYa, lly advmnua red. and
geographically disadvantaged States. However, docunents L/;u B/S /un)) and

L.35 enviesaged a ftransfer of revenues to the Iﬂcernatloﬁal ﬂuthority and as such
deserved sympathetic consideration.  Hevertheless, while such & systenm took avay
part of only one of the benefits from the geographically adventaged Sta tc it
certainly did not transfer the benefits to the geogrepnically disadvantaged States
ag such, '

With regard to the guestion whether the sharing should take place on & global
or regional basis, it was clear that the ideal solution would be ﬂha“ip5 on & Pﬁobﬁl
basis, for two main reasons. First, in marLy lnutanceb, the concont of region was
difficult to apply and, secondly, there wore regions or sub—reglon& which cqmprlsed‘
only geographically advantaged - or for that matter, onlg £e0g raphlcglly
dlsadvantaged -~ States. It was lntcrestlnp to note th@g the Pronosalf before the
Sub~ConL1tteo, in so far as they recognized a. sharing concept prov1ded rather for
sharing within a reglon or a sub-=region or botween so-called nelﬂbbovﬂln Stateu
only. That might be a practical approach inastmch as it mlght Lac11Luate in certain
regions or sub-regions the choice of the method of sharing which consisted in the
exploitation of rescurces by or under the supervision of a reflon@i or -Sub-reg lOHal
body. If such sharing vas 11n15cd to. the region, however, it would seen reasonable
that geograph;cally,advuntaged States located in a region which @id not comprise
geographically disadvantaged States should at least share berefits with the
organized international communily. |

With regard to the method of sharing, his dOlG”Rtlﬁn thought that the chicice
in the first instance should be left to the 5catou concerned, .If the States in
guestion did not diesczininate in law or in fact between exploitaticn by ﬁatidnal
and by foreign operators, did not regulate the production or distribution off the
vroduct of exploitation and dig nou require 1icence fecs, there vas mrob“oly no
need for any arrangenent at all. On the other hend, a systen o¢ conmon nanagenent
of resources unight imply e ncasure of ccllabeoration obtwegn 51 atcup whloh,ooulu

hardly be forced upon a specific group of States. In some oases, thoroiore, a

division of benefits betweon the States concerned tight be the only fcas 1010 nethaod

of _sharing.. . . e e
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The actual sharing clearly required negotiations between the geographically
advantaged and digadvantaged States concerned. In his delegation's copinion, some
in{ernational machinery should be established in order to engure that such
negotiations led Ho an appropriate solution. Among the proposals which recognized
the sharing concept, only the draft articles submitted by Afghanistan, Austria,
Belgium, Bolivia, Wepal and Senegal (A/AC.138/SC.I1/1.%3) contained a provision in
that respect. In his delegation's view, the convention or'conveﬁtions which resulted
from the Comities's deliberations should contain different procedures for the
cbmpulsory sebtlement of different types of disputes. His delegalion envisaged a
specific procedure for the settlement of dispuies relating to the delimitation of sea
areas. In that regard, his delegation would favour a settlement procedure which
combined the elements of negotiation, conciliation and arbitration. The United States
draft convention A/AC.IBS/ES contained a system of that kind and his delegation Teld
that a similar system was appropriate also for disputes relating to the sharing of
venefits between geographically advantaged aﬁd geographically disadvantaged States.

Hig delegation noted with regret that many of the proposals before the
Sub~Committee were eiiher silent on the matter of dispute settlement or merely said
that parties should seek a peaceful setilement through means of “their own common choice.
One proposal weni even further - that submitted by Canada, India, Kenya, Madagascar,
senegal and Sri Lanka — and provided in effect that 211 disputes should be seiitled by
only one of 1he perties to ihe dispute, thereby excluding even those peaceful
international means referred to in Article %% of the Charter of the United Hations.

That absence of compulsory internstional setilement procedures wag all itlie more
surprising as many of the »roposals generally recognized thai a number of different
States might have rights or legally protected interests in relation to different uses
of one and the same sea arez. The recognition that different States had righls in
relation to the same area really reguired a compulsofy dispute setitlement procedure
as an inherent part of the substantive internationsl rules rather than as a kind cof
"extra" which might or might not be adopted as a supplement Lo such rules.

His delegation vas avare that many States were reluctant to aduit as a general
rale that all international disputbes should be subject to a compulscry settlement

rrocedure. I+% should be recalled, however, that the Declaration of Principles of
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international Law GOﬂcemning Friendlv Relations and CG%operation among States
expressly Leclarea hat ”Recourbe uog or aocaptance of, 2 cetul@ment Drocedure ;rpelj
agreed LO b1 Suates w1th reﬂard to exis tlnf or fuivfe uloyuteg o wh:gh Lne are
parties shall noi bﬂ revmrded as 1ncomuatlule with ooverelgn equ371 tyt. H15 delegation
could not 1mag1ne 8. 'enermllv acceatuble AnzernaﬁlonaT adreemeni on “the law of ﬁhe sea
without such compulcorv dlonuﬁe se* lement procedure The bmlance between uhe |
different uses of ihc sea gnu the aooommoaatlon of the interests which d1~¢erent
States had in thoue uses coulg not be achleved b aop];lng the netion o; lelolOﬁ of
terrliorlal soverel an +ill ﬁrevalllnc w;tb regard to 1and o

There Were SPEClul feasono $or accegtance of a ystem of compul;ory judicial
settlement of dlsput 1n 1aw of the sea matters, in addition to general arguméﬂts in
favour of such a Sbeem.r Bui while there was st¢ll a wide dlvergence of views on the
content of the, newv 1nternaulonu1 aw*of the sea; pelel-kn deiegatlon woula agree that ihe_
new 1aw would have to dif fer rauhe TunawmenLallj fron the clasplcal pattern of '
1nternat;onal iaw. The 01a351ca1 pat tern of dlstrlbutlon of all the so-called
"objects" of 1nuerngflonal lan‘ove 1nd1v1dual soverel.gn Suateuy coupled with a
minimum of oollgatloﬂs, vag clearlj no WOnger sufflclent w1th respect io that
particular object wnlch was . tho seas, ocean space, OF. marinevenvironment. There was,
a grqwing‘awa;eneg% that the pPeClLlG nature and onafdcterlstlcs of that obgec dlSO-
requireq:thenapplication,px a special legal technlque 1n the rules anu‘arocedureu
which wouldmggvern its uses. The word "n,anagement"_waE often. used to re;lecb that
tendercy. Management was ﬁyﬁlca17v &l obJect—orlente@ hotlon and by the same token
implied a high degiee of co—ordlnatlon of', wculvﬂ,le i T hi delegatlon 5 ’1ew, if
the marine environment was to e mdﬂgée&, the matier of Feutlement of leputeo in that
field should‘also ‘be cons lderea in that herspectlve. One consequence of such
congideration would be that much more weight should be given to the simple fact uhat
disputes that were not promptly setiled generally hampered efxectlve managementa
Another conseguence would be that much less weight should be given to the age-old
argument that "sovereign" persoms acting individually ox collectively could not be_
subject to anyone!s dudgement but their own. There seemed o be general agreément
that menagement should: talie place w1bh1n.the framework of legal rules. 'Howevérs
neither the opponents: pf the naiional emphasis nor those of the internatiomal emphasis

presunably would be in fayour of "le gouvernement des jugesﬁ indeed, the “ole of the

international Jjudiciary organ should be strictly limited to the 1nueroretaulon ok Lnose

legal rules.
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With remard to the legal nature of the rights of Siates in respect of uses of

the sea, his delegetion stressed the need for o clear and correct termineclogy. The
rights of 211 States in that respect should, in so far =zs their legal nalure wag

concerned, be considered as equal. That did not mean that in all the aress all

States had the sanme rights. The equality in gquestion referred only to the legal
natuwre of the rights. All rights of all States in resvect of sea areas were

But those
Although that

"sovereign"rin the sense that they svpertained te sovereion States.
rights were not necessarily rights of scvereignty over sone object.
might seem to be a ninor drafting point, it covered an important meint of substance.
For insiance, there would seem to be a difference of subgtance between the
United States proposal in document A/AC.1%8/SC.IT/L.35, which conferred on the coastel
State the exclusive right to explore and ecxploit the natural resources of the sea-bed
and subsoil in the Coastal Sea-bed Economic Areea and the working-paperksubmitted by
Australis and Norway in document A/AC.lEB/SC.II/L.36, which gave to the coastal State
sovereign rights over the naturél regources in a given zone, even if that zone covered
the same ares as the so-called sea~bed econcmic area. The conclusion to be drawn
from that situation wae two-fold, First, in drafting the Convention, members should
avoid the terminology "sovereign rights'" in deseribing the righ%s of States.
Sécondly, whenever within a particular area cf the seas, two or more States had rights
in respect of a particular use of the sea, members should not consider the righte of
any of those States as a vight of sovereignty over such area or over any object
within fthat area, Indeed, such rights of different States in respect of a use of
the sea in one or the same area were necessarily functional mights and their mutual
accormodation should not be nrejudged by considering any of those rizhits as rights of
govereisnty over sone object. Such mutual accommodation of the rights of different
tates in respect of uses of the ses in the same arsa ghouwld be vrovided for in the
Convention itself and, incidentally, should bhe subject to a procedure of cowmpulsory
settlement of dispuies.

In hisg delegatioﬁ’s_opinion3 it would bhe incorrect to prejudge the mutual
character of such accommodation by qualifying the right of one State in wespect of that
area as a right of sovereignty, while withholding that qualification to the right of
another State in respect of the same area. Thus, for instance, if within an econonic
zone or patrimonial sea or coastal sea-bed economic ares, the coastal State was given
the exclusive wighi-to explore and emxploit scime resource in-that area, that right was
1o more a sovereism right than the rights of other States in resnect of navigation in

and overflisht over that area.
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Hig delegation remained of the opinion that in case of extension of coastal
States! wights far beyond territorial ﬁaters, some form of interhational Jurisdiction
over such areas should be accepted, slong The lines sugrested by the United States
delegation. He stressed, in that coennexion, the need for a combination of ‘
international and national jurisdiction, in crder to nrotect the interests of the
international commmmity as a whole. His delegetion was convinced that without
acceptance of such international jurisdiciion, no genersily acceptable solution could
be reached in the forthcoming Conference on the Law of the Sca.

Mr, TUNCEL (Turkey), introducing his delesationts drafi proposal for a study
on islands (A/AC.130/8C.TI/L.50}, said that its text was clear emd took into account a
statement made by the representative of the Inbernational Hydrogzraphic Organization,
which had offered its services to the Sub--Committee. The Committee had been told of
thefneed for a general study on the geomorphological sspect of iglands for the purpose
of establishing criteria for the delimitation of sea areas. In conclusion, he
recalled that the General Assewbly hed in its resolution 3029 (XXVIT) invited the
competent intergovernmental organizations to co=omnerate with the Secretary-General
in the preparations for the Conference on the Law of the .Sea, and he cormended his
delegation's proposal to the Sub-Commitiee. - :

Mr. YANROV (Bulgaria) observed that the close interrelation betwaén the
question of the breadth of the territorial sea and the question of internationél
straits had acquired particular significance in view of the claims for further
eXpansion of the boundaries of the terrilorial sea. Gonsequently, a number of
gtraits used for iaternational navigation which had nreviously been regarded ag part
of the high seas might cone under the jurisdiction of coastal States as part of th@ir
territorial sea. On that basis, a new claim had emerped to the effect that the
régime of mevigation of foreign vessels in the territorial sea, i.e. the rézime of
innocent passage, should be applied %o streits used for international navigation.

In respect of the first guestion, namely, the breadith of the territorial sed, he
wighed %o stress that the coastal Siate exercised its soverelmniy over the ﬁerriforial
sea subject to the principles and rules of international law, especially with regard to
the right of innocent passage throush the territorial sea. In eddition, each State
had the right to establigh the breadth of ite territorial sea up to a limit not
exceeding 12 nautical miles. In his view, that limit represented a wreasonable
balance between the economic, political, security and other interesis of coastal States
end those of the intemational commmity. Moreover, it was one adhered to by nearly

100 States.
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Vo matter what the Tuture law of the sea might be, all national claims for
excessive expension of the territorial sea should be considered as unjustified, for
suchﬂékpaﬁsion would lead to considerable rustrictions on the freedoms of the high
seas. Any attemﬁt to consider the high seas as yes.nullius and to secure inadmissible
expansion of the territorial sea by unilateral. action was equivalent to amnexation, for
zeo-political reasons.

Furthermofe, balancing equitably the interests of coastal States and those of 7
the internetional community, particularly with regard to fisheries, special arrapgements

should be worked out on the basis of generally agreed international ingtruments.

Contiguous zonsg, Entéiling gpecial rights for coastal States, might be esbablished.
However, they should be reasonable in size and debermined in precise legal‘tefms ;n
relation to the rights and duties of coastal and other States.

The main problems relating to the régime of the territorial sea and the‘contiguous
zone should be negotiated as a package deal. The principal concern should be to anid
any impediment to the normal Tunctioning of the global sysien of navigation, both in
the territorial sea and in siraits used for international navigation, equitable use of
marine fesources, and the establishment of a viable framework for international
understanding‘and co-operation, In line with those observations, his delegation wished
to submit for comsideration by the Sub-~-Committee the draft articles on the nature and
characteristics of the territorial sea and its breadth contained in document
4/aC.138/5C.I1/L.51. | S

An attempt was being made to place the régime for the territorial sea and the
régime for transit through straits traditionally and normaliy used for international
navigation on an equal footing. In that connexion, he had endeavoursd to follow the
arguments for a restrictive rdégime in rvespect of such sitraits, but would refrain from
commenting on the Spanish representative's statement at an earlier meecting. The
Sub-Committee's main endeavour should be to reach common ground for agreement.

The argument in support of the attempt he had referred to was that international
straits which became part of the territorial sea should be subject to the same »rdgime
of navigation as for the territorial sea itself. The moiivation for unifying the two
régimes ﬁas narked by‘such political considerations as safeby of navigation, prevention
of marine pollution and the security of the coastal State. Naturally, The concern of
the coastal States merited careful attention. -He wished to emphasize that the

forthcoming Conference on the Law of the Sea should pay due regard to thelxr interests
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and to their growing soncern for security and for protection of the marine enviromment.
The increase in sca-going traffic demanded special care on the part of both the users
of the straits and the coastal Statés  concerned. Special preventive and enforcement
mweagureés had to be devised and intermationally agreed upon in order to meet the
challenge of the new technological dimensions in the field of shipping. Bffective
international safety standards and special provisions concerning liability for damage
had to be negotiated and incorporated into the respective internations] instruments.
In that rcgard.the provisions contalned in the Soviet draft articles (»/10 758/30 II/L 7),
together with others, would form a suiteble basis for further elaboration.
Wevertheless, straits used for international navigation were an integral part of
the global system of navigation and the régime for such straits must entall The
application of a much more flexible and broader concept based on the main function of
international s%raits as the wabterways used for navigation between one paxrt of the high
seas and another, or the territorial sea of a foreign Stdte. The funchional approach
had traditionally been adopted in determining the prevailing rules of maritime law.

The jus communicationis function of the sea had always been the principal factor in

defining the rights and obligations of coastal and other States, and a point of
departure for the codification of the international law of Fhe sea. 'Consequently, it
was the functional approach which had allowed for the introduction of the concept of
innocent passage’ through the territorial sea, as an exception to the exercise of the
sovereignty of the coastal State. The Geneva Convention on the Terrltorlal Sea and the
Contiguous Zone had gone even-further and in some insltances applied the functional
approach to internal waters. Under article 5, paragraph 2, of the Convention, where the
establishment of a straight baéeline had the eifect of enclosing as inltermal waters
areas which previously had been considered as part of the territorial sea or of the
high seas, the right of imnocent passage cxisted in such internal waterz. Lccordingly,
wnen,stralts used for internaticnal naV1gntlon fell within the area of fthe fterritorial
gea as a result of extcndlng the limits of the territorial sea, the régime should be

much wmore flexible, aiming at the promotion of efficient and unimpeded international

shipping.
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The functional approach was wuch more justifiable when applied to intornational
straits which were the only commumication lines between two parts of the world's occans.
The International Couxrt of Justice had defined the most important featuros of an
international strait as its goo*raphlcal giltuation, connecting two parts of the hﬂgh
geas, and its use for inbernational navigation. Heo pointed ouL that the Geneva
Convention on the Territorisl Sca and. the Contiguous Zone exv1lc¢tly prohibited awny
sugpension of the immocent paszage of foréign chips through straits used forx
internetional navigation. IMny further extension of the breadth of the territorial sea
should therefore not be debrimental to the global sysbtem of seagoing traffic. .

The functional approach led to an important differentiation betwoen, on‘tho one
hand, the régime of the territorial ses and the right o innocent pPassage, and;'gn,the
other, the régime of straits used for international navigetion and the righ% to free
rassage through such straits. Passage bhrough straits used for internmational navigation
should, of course, be ilmmocent — namely, it should not be prejudicial to the peace,
good .order or security of the coastal State -~ and it should comply with the principles
of international law. However, if such pasgage were to provide non—discrimihaﬁoxy and
vhimpeded transit through straits, it should be a passage withouwt suspedlsion; that
baing the main function of international straits '

It was obvious that there was a functional difference between navig gation through
a territorial sea and mavigation through straits; that diffevence could not be
comcasied by the argument thal such straits had become part of the territorial sea.
Sooh an avgument was over-simplified, and ont“auﬂotcd the legitimate interests of the

international conmramity as a whole.

i

.

The same.over-simplified approach had been the basis of a number of draft articles

subpitied to the Sub-Uommittee, notably those comtained in doouments A/ACQlBB/SC,II/L,lﬂ,
4/40.138/580. L1/L,27 and 5/AC.138/5C.1L/1.34. The right of 2 forcign ship to use the
territorial sea of & State was dependent on a number of factors, such as the '
the relations existing between the flag State and the

degtination of ‘the cargo, =
coastal State. However, there was no question of any such qualifying factors in the

case of sbraits used for internsbtional navigation, sinc: passage through such straits
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vas the guaranteed right of all ships, straits being an integral part of the global
system of navigation. In his view, it was not reasonable to consider straits used
for international navigation as a mere continuation of the territorial sea resulting
from a unilateral extension of the breadth of the territorial sca.

Even more detrimental to the proper functioning of the global system of navigation
was the concept of the reserved right of coastal States to establish different régimes
with regard to transit through straits under their jurisdiction. Article 14 of the
draft articies contained in document 4/AC.138/SC.IL/L.18 stipulated that coastal
States might require prior notification for the passage of muclear-powered ships
through their territorial sea, including any straits therein. However, such
notification might be waived, subject to special agreements with certain States, Such
a double standard with regard to the uae of international waterways was dangerous,
since 1t might well be used for political purpcses by the coastal Statg, with harmful
effects not only for intermational shipping but for international rclations in general.

The passage of warships through straits used for international navigation had
always constituted an important feature of the régime of navigation. It had been
claimed that the establishment of a régime of innocent passage through straits which
had formerly been used for free passage would affect only . the navigation of military
vessels, and would thus lead to a reduction in the arms race., Such a view was
unrealistic, since any resl control of arméments could only be achieved by
international negotiations. It had always been thc policy of his country to further
such negotiations, with the object of eventually achieving general and complebe
disarmement. However, it could not be denied that military alliances exisbed, and
that the military uscs of the world's occans were an inbtegral part of -the prosent
international balance of power. The security of a large number of States depended .
on military support being available by sea. It was therefore inadmissible #hat guch
States should be dependent for their securidy upon the discretion of some ten or
fifteen otherlstates, which had under their jurisdiction important intermational

waberviays.,
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In the present situation, and for. some time o come, there was need for objective
and impartial treatment for ships of all States, including warships, with regard to
passage through straiis which had always been used for free international Grapsitf
The right 4o such free transit had long been recognized by important international
igstitutions, notably the Initernatiomal Court of Justice and the International TLaw
Commission. The latder body had specifically declared that coastal States should not
interfere in any way with the innccent passage of warships through straits used for
iuternabicnz) navigation between two parts of the high seas, and that the coastal State
might not make the passage of warships through such straits subject fto any authorization
or notification.

It wee evident that a proper balance saould b@ struck between uhe rights of
coastal States and the responsibility of upers of straits in such matters as meeding
safety standards and bearing liability for damage.-

His delegation copsidered that the dwaft articles submitted by the delegatlon of
the Union of Soviet Socislist Republics the previous year (document A/AC,lj&/SC.II/L.7)
would provide an excellent basis for negotiation. Anothew wellmthought ocut draft
article had bhaen submitied by the Italian delegation to the presgent session of the
Sub~Committes (docvment A/AC,138/SC.II/L150), That proposal merited careful
consideration in that it offered a compromise solutioﬁ conglsting of two régimes
applicable te two different kinds of sirails, one based on the concept of free passage,
snd the other based on the concopt of innocent passage. It also ghowed a realistic
and flexrible approach to the régime of international straits. With regard to the
Italian prososal, his delegation would suggest that, as.a further measure of compromise,
straits connecting parts of the high sess with the: territorial sea of a foreign State
might be placed under the rdgime of innocent passage. In hig delegaticn's submission,
the breadth of the latter category of straits .should be less than & nautical miles

Fis Govermment abtached great importance to the establishment of an equitable
régime for siraits used:for international navigation, based on %he principle of free
passage. lis country had accesg Lo the world's oceans only throvgh such straits, and.
since more than 80 per cent of ite gross national product was earned through trade, the
larger part of it sea~going trede, the guestion of access to the sear was of vital
concern o it. PBulgaria did not wish o see the establishment of a restrictive réglue
of pavigation through international straits, which would bring '"sea-locked” countries
gsach as itself into the category of land-locked countries, with all the disadvantages

that that entailed. He hoped thab realism and goodwill would prevail, in the interests

of international wnderstanding and co-operstion among all States.



e 17 - A/AC.13R/SC.TT/ER, 72

Vr. TOLENTINO (Philippines), introducing his delegations's proposals
(A/AC.138/5C. 11/1. 46 and 4/AC.138/5C.T1/0.47) said theb in the 1958 Geneva Convention,
"historic" bays had been excepted from the provisions of article 7, which covered bays
whose coasis belomged fo a single State. The effect of that exception had been to
recognize the "historic" zighits of coastal States to such bays, irrespective of their
area or the width of their entrance. It was proposed to maintain that exceptional
status for "historic" bays under the convention which was expected to emerge from the
next United Hations fonference on the Law of the Sea.

Even before the.1958 Conference on the Law of the Sea, a memorandum by the
United Nations Secretariat, circulated as a preparatory decument for the Conference
(A/CONF.13/1), printed'in Volume I (Prepsratory Documents) of the Official Records of
the United Nations Conference on the Law of the Sea, had indicated that historic rights
were claimed not only in respect of bajs but alsc in respect of cther maritime areas.

A subéequent study by the Secretariat on the Juridical Regime of Historic Waters
(A/CN.4/143, of 9 March 1962) had stated that it was universally recognized in
internationai law that States might under certain circumstances, on historic grounds,
have valid claims %o certain waters adjacent to their coasts, and that such "historic
waters'" constituted an excepiion from the general rules of dinternational law governing
the delimitation of the maritime domain of a State.

On the assumpiion that there was general agreement with those principles, his
delegation was submiiting two sets of draft articles which had reference to "historic
vaters"” (A/AC;138/SC.II/L.46 and L.A7). The object of those draft articles was to
codify into written law what had already long been part of unwritten intexnational law.

It was unavoidable that in the task of formulating international legislation
nention should be made of the special circumstances of individual countries, and for
that reason he would briefly outline the particular situation of hig own country.

The Fhilippines was an archipelagic Stafe, consisting of z ccmpact group of over
T,OCO islands in a triangular configuration. Beneath the archipelagoe lay a submarine
platform, indicating the original unity of ail the land formations.

For some cénturies Spain had exercised sovereignty over the archipelago, including
wide aveas around it, often more than three miiles from the coasts of the outermost
islands. When in 1898 Spain had ceded the territory to the United States, the
boundaries of that territory were foémed by a rectangular frame, the upper border
being a line slightly above 21°W latitude, the left border being 118°E longitude, the

right horder being 127°FE longitude and the lower border roughly 5°N latitudess
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The tarritorﬁal sea of Jbe Fnitippine archipelago, as defined in the Treaty of

10 December 1898, was, at its widest part, 270 miles from shore towar&g'the Pacific
aﬂd”1477miles fowards the Ghina‘Sea; towards the south the w1duh wag owly 2 m;le“.
When the Pnilippines becans a republic in 1946 it 1nd continuved to exercise
govereignty over that same ares of territorial éeae e 001 nted ouz that the entire
Philippig— te:ritoriai Sea, arc?irp agic Qaters, and land avea waérohly half thelsiie
of the Hudzon Bay, which har been claimed as hiétO?jc waters by two States in ‘
succession. His country intended to continue to exer ise soverelgnty over those
waters, withoul prejudice o any qualjfjcations or exceptions which migﬁf be found
to exist in law and Yo which 1% mig it freely agree. S o

~ He hope -4, that members of the Sub-Somittee woul d :fﬁé‘sympathefiozéupbéf%‘ﬁo his
pcupoha g, the cbject of which w;?, firsts to give 1egai=stdtus to thé'bonéépt of
"historic o waters’, and secondly, to exclude territorial sea ﬁﬁder'ﬁistbric title from
the rulss goveining the Cﬂlimifation of the territorial sea. LI no‘éxoepﬁion were
made for hlquT1C waters, acceptance by the Philippines of a breadth of territorial

23 of 12 miles would deprive it off atout 230,000 square miie°|oF territorial sea,
and aggeptance of a width of EO"miles Woﬁld raducs itg Eerﬂltorlal gses by nore than
155,0@07square miles. On the other hand, if o 20C-mile limit wiTe approved, it would
increase rather than reduce thé area of his countryls territofiél Seé, Vhatever

brezdth of Teryiterial se e WAL ultL”ﬁtgl} reed on in a fvtare Conventlon, the

L’.!

foilippines felt bound o malntaln its present limits, and To seek recognition of them

in the nsxt Cunferencw‘oq toe Law of the Sea.
. lie dvew attentlon to the draft articles on archipelagos (A/LC 1)8/Sb.IL/L,A8),
of which the Fhilippines was a spo nsor bo~ether with Fiji, 1ndone sia, and Mauyitius.

Under the 1958 ﬂcneva Gcmveﬂéion there was a provision pefm*ttlng the ﬂetnod of

gy

straight bano 1imes do;rLﬂg aopropriate 1 ointg o b@ cnﬁlbjﬂu 28 a measure of the

y

cl
breadth of the fe;r:uoyiai oea in 1ocalit ies wneru tdﬂ soastline was deeply Lauented,

O WhaRre ulare Wasy a ?"1n"ﬁ of isiands qloa tne coast. However, there had hithexto
been no written inte “nau1ona1 Law TSCO”P zing the same right for archipelagic States,
Lft “rﬁl le=z of which he WA.E CO-SPOoN or almed 2t redresasing the balance in

Lhmt Iegard Under the new draft articles, a continental Stabe would still be in a



.19 - A/AC.138/80, I1/8R. 72

better position from the point of view of base lines than an qrctheja ric State, since
the wat°rs enclosed. ¢n the base. lines would be made subject to innocent passage by
foreign Shlp85 even where they had never wren previously reen fdea as part of the
tefrltorlal sea or of the high seas. ”hcre was thus, in prlnczpleP s greater
concession to 1nternatlonal nav1gatlon in the waters encloged by afchlpelablc bas

lines than 1n those enclosed by continental base llnes,

Whereas the terrltorlal sea of a State 1ay outside its land area, chlpelagac
waters were often ﬂetween islands, and ml”ht be in the very heart of an arcnlneldglo
State, forming a unity with the surroundlng iglands. He therefore bellevea that the
archipelagic State Should have gréater flexibility in regulatlnc The pagsage of foreign
ShLUS through archlpelaglc Wdters than in the terrltorlal sea.  It wamllomicaljy and

urldloally untenable that the same rules of 1mnocent passage for a territorial sea
should anply to archlpelag¢c waters withoub regard to the pecuTlar ¢nterestq of the
rchlpelaglc State.‘ The proposed draft articles made a zreat conce531on to
1nternatlonal naﬁlmatlon by providing that aﬁ archlpelaglc State could never suspend
the innocent passage of fereign vessels through its sea~lanes except when essential
for pecurlty regsons. That concession was the prlce being paid by archipelagic
Stateg to obtain recognltlon of their terrltorlal 1ntngr1ty, Whereas cther States .
had 1nternatlonally accepted inland texrritory, both land and water, archlpelaﬁos had
not hltherto heen able to secure recognltloﬂ of the un;ty of theixr 1and and sea
domaln, and approval of the draft articles and their inclusion in Conventlon would
remedy that lnequallty. o | |

Any further denial of the rights of archipelagic States to terrluorlal ity
would perpetuate their position as second-class members of the family of nations.
Territorial solidarity should, both in actuality and in law, coincide with historical
and political umity, if a State were not to be fragmented. -

In conclusion, hé expressed his appreciation of the support given to the principle
of the unity of the archipelagic State by the delegations of China?_Ecuador, Panama,

Peru and Uruguay, as well as by the repy esentatlv; of the nganl étiqn of African
Uhlty.
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Mr, CHARBI (Lorocco) cheerved that the argunents in suppert of the proposals
contained in documents A/AC.138/8C.I1I/T..7 and A/ﬁC,l;B/SC.II/L.}O, while sublle and
erudite, were not such as to advance the preparations fof the Conference on the Lav
of the Sea. They were indecd reirosvade stens in rels ation %o the previous conferences
on the law of the sea and, in-particular, to the 1958 Geneva Conventica on the '
Territorial Sea and the Contiguous Zoné, which, in article 16, specificelly recognizea
the principle of imnocent passage in straits ¢orn1n- part of a State's territpria;fséa.
The representatives of the USSR and the Ukraine had, however, maintained that ceriain
international straits were soverned By intermational custom of frees passage like the
high seas. In fact, the USSR representative had invoked jus cogens and, in support of
his thesis had referred to the Franco-British Declaration of 8 pril 1904, =although the
representatlve of the Ukralne had acknowledged that such colonial arrang'emenrc had
lapsed. Tt had certa1nlj not been the practice of Soviet jurists to invoke criteria
of international custom established prior fo 1917. IL they felt it their duty to-call
upon that law by virtue of the succession of States, it would indeed constitute a new
doctrine on their. part, '

Many straits Statuu, including Morocco, had at the turn of the centuryAsimply been
the oppressed objects of internéticnai law, but they were now subjecis of international
law and as such were entitled to full consideration for their national and State
security and interests. His country was in no sense bound by agreements of which it had
been an object -~ neither the agreement of 8 April 1904 nor that of 27 November 1912.
However, Morocco did not intend to arvogate to iteself the right to undertale the
fortification of the Moroccan coast of the Straits of Gibraltar, a notion which, in the
nuclear age, bore The sinister 1@9"1n1 of the practices of the nineteenth centuxy.

' SlmllarlJ, the Ttalian representative's apologia for his uneguivocal propesal to
tailor the principle of innocent passage in siraits used for international navigation
was quite clear. In thas instance, too, the minimal progress made under the 1958

Convention on. the Territorial Sea was discarded, as were‘the principles of the

univergality of the rules of internaiional law and bhe sovereign equality of States.
While it had not adhered to any of the conventions on the law cf the sea concluded
in 1958, his country had nevertheless drawn on their provisions for the purposes of its

In fact, its view concerning the law of the sea was
account of past exparience, fiiling

. v "o O e
owtl national legislation, that

rather than start anew, the besi course was o iake o
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in the gaps in previous conventions and refining new concepts ocutlined by the
conferences of 1958 and 1961. One new concept was that States situated on
1nternatlonal stralu, m1ght be cla051fled in what might be called {he:category"of
geographically disadvantaged countries. The situation of ahcdaStai State whoge
territoriel waters were at the mer0J of all types of @ggre551on could not be regarded
as advantmgﬂdus or privileged. If the Itallan delegation wished to introduce
innovations based on the most arbitrary critéria; many delegations, including his ovm,
could follow suit, for example by proposing simply that, in the Ttalian draft articles’
(A/AC 158/SC II/L 30), paraNraoh B (l) should be =mended to TEdd’ "are not wmore than
8.5 miles wide.' '

. Y- PARDO (Malta), speaking in eyeTClSG of the right of reply, observed that
the IndonESLan represemtaﬁlve’” contentlon tqau the 1bland of Watuna was 60 to 70 miles
from the coast of Borneo was incorrect. The distance was in faot apnroxamauely
130 %o 150 miles. However, he wished tc apoloriée for having referreu +to Lungurar asg
an island located lwndreds of mileg from the ovlnclpal islands of the arChlpela“O- He
should instead have mentloned other Indonesian islands. Agaln? there was no reason not
to assert that the island of Wake might be consiééred by some 8.3 parf of the Hawaiian
aychipelago, for it was on the same submarine ridges as Hawaii. Indeed, boih Weke and
Midway formed an economic entity with Hawaii. It was true th;t they were far removed
from Hawaii, but according to document A/AC.1%8/SC.I1/L.15, distance from the coast was
allegedly an irrelevant matter.

His own statement had in no sense been exaggerated; for he had omitied to mention
Palmyra Tsgland, which waz 800 miles south-west of Hawaii but formed an administrative
part of Honolulu city. If it was inecluded in the Hawaiian perimeter; a further
1.8 million square miles would bhe added tc the ocean space of the Hawaiian archipelago,
thus bringing it to some % million sguare miles, or 10 million square Yilometres, in area.
He had not referred to the phrase "having regafd to the existing rules of international
law,” contained in the four-Power document (A/AC.lEB/SC.II/L.lB}, simply because he had
not been sure of its meaning. The concep? of archipelagic waters wan not recognized as
a part of internatiocnal law and there were nc rules of international lav whioh permitted
an archipelagic State to designate under national legislation sealaneg for the exercise
of innocent passage through archipelagic waters. However, the meaning of the phrase

had now been clavified in the statement made by the representative of the Philippines.
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In eddition, the Indenesian representative had mointeined that archivelagic vaters
would pot consgtitute internal waters. In his own view, The Gifference was minimalol 1f
sea lenes were designated under the nstional legislation cf sn archipelagic State in'the

~absence of any provisions concerning diserimination againet veesels of one State or
another, any archineleagic Stale oould; ot ite discretion,; designote ses lones thet were
either inconvenient or difficult for vessels of certain States.

While he eppreciated the concerns of archipelagic Slotes, he guesticned whether it
was necegsary to meet them by introducing e concept which had serious over-zll _
implicafions cnd which would in souwe ceses split the unity of neighbouriﬂg‘btétéé. fig
delegation wag of the 091n$on that their concern for wnity could uegt be met vithin the
concept either of the exclusive zone or patrimonial sea or lialba'e concept of national

oCean space.

He wighed to thank the Urugueysr representative for the moderate tone he had
employed in exerc151ng ﬂlS,Ilghb of reply and hastened to assvre him that his own
delegation's comuents at the previous meeting had been entively general and not Delsonal
in cheracter.

Unforfunately, from his notes of the reply by the Peruvian representative, it was
difficult to determine precisely where the difference in viev laye He would simply
point out thet hisg delegation had, in 1869, veen the first to give formal endorsement
to a 200-mile jurisdictionsl zone adjacenﬁ to the coast - one claimed by Peru now for
many years - and 1% had been strongly attocked for its peins. Similarly, his delegation
had been the first to sitzte offlcmblly thet the traditional coumcent of freedom of the
seas beyond territorinl weters was way 1dly‘bocoming obsolete. fThat concept mugt be
congtreined by international stzndards and rules, by‘effectiﬁc mechinery for “ae
Q@aceful setilement of disputes, and by the establishment of interpationsl institulions
to govern the way in which mabtters were conducted in ocean sace.

I, F‘F?ﬁ (Peru;3 snezking in exercise of the right of veply, said thet the
Bulgarian representative's reference to 200~mile 1imit for the breadth of the
territorizl ses as rol having been justified was unacceptable. His delegation had on
countless occasions justified the sovereignty and jurisdiction of blates over adjacent
waters, specifying in detail the geopravhical, biological, cconomic and sccial reasons
for his country's edopbion of o 200-mile limit. However, it wes cpparent from the

expression vsed by the representative of Dulgeris thal the reasons hed not been

understocd.
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Egh_}QQKQE.(Bﬁlgaria), speaking in exercise of the Light of renly, said he
vas astomished'at the Peruvian represéntaﬁive‘s commenﬁé. He had meraly stated that
all natlonal cl dms for excessive exp3351op of the territorial sea should be comsidered
uﬂaustlfleu. He had not mentlonbc Peru, but nerhaog the Peruvian representatlve felt
that his country's claim fell 1n That Lmteﬂory Annexatlon, whetner on land or on the
high segs2 ves mlwars ”Just;flea“ by alleged national interests. The point.was to
determine whebher such Jugtlflcatlon waag in fact justlflable.

In hig view, polemics were out of place. 4s he had stobed esrlier, the main
endeavour, of the uUb—Comm¢ttec should be to work out common ground foxr vndéerstanding.

MET(Unlteu States of America), ‘spcaklng in ”efcise of ‘the right of

reply, said Lhat the llﬂes in the 1nternchlonal agreements bo Uhlhh the United States
had been a pmrty au;lng its '&Ulnlstratlon of the texrlto Xy whlch hau later become the

Republiic of the Phllloplneb, had ueflnet 1%?& arens anu not areas of wmeritime

sovarelgnty. The Unlte¢ btateq Coverﬁment “had neveT recelveu, ‘exerciged or trensferred

soverelignty, excent fo lend aress of the hlllpnlnes and the three-wile territorial

gea around each'isl‘r‘.
In v1@w'of the commente of the repres entat1Ve of hath, it might be uvseful to add

that the United States Covermment's practice was the same in respect of Hawaii and

other United States islands.
ngriuJANTO?PI {Italy), spe¢u1ng in exercilsge of the Il”ﬂﬁ of reply, said that
he would be glad to moke the text of his statement available ¥o the Moroccan

representative, for he was sure that a reading of the text would clear away any

nigunderatandings. .
Unfortunately, his delegation could not agrée with the iioroccan representative*s

and onligeations of Itates with respect to international

It ghould be noted that

interpretation of the rights
straits and, in the case in woint, the Streits of Gibraltaxr
the Franco-Moroccan agreement of 28 Iay 1956 stated in article 11 thet liorocco assumed

the obligations resulting from internationsl treaties signed by France on behalf of

loroeeo and thoge resulting From internetional ingtruments relating to Licrocco which

had nct given rise to reservations om ity nart.
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Mr. DJATAL {Indemesia), upeaﬁ*ng in exercise of hie right of reply,

was not roughly 1350

<
5
5

wighed t¢ point out te tne repregentative of HMalia thint Hat
3o 150 miles frem the coast «f Borneo, for the outermost islands in the Natuna group
were aporoximately 60 ‘0 miles from the ouitermost islands of the Subi group,
vliich Iﬂ&dnesia regerded as forming part of Dornec, BSimilarly, it was indeed a
great stretch of the lragination to agsert that Wale Island and Hawsii formed one
geogréphical ehtity; 0f comxge, it could well be clegimed that the whole world was
an entity, for all countriea were ced together by the crust of the earth,

In respect of the ohrage "having regard 1o the existing rules of international
C1aw", 1t must be remembered that, in the determinaticn of matiorzl legislation for

the regulation of immocent pa by foreign vessels through archinelagic waters,

account should bhe faken of the provigions of international law on innocent passage.

It was txrue that there wazs no provigsion for consultations with other countries on

L

the question of determining sealanes. However, in esgtoblishiing {traffic separation
schemes, a reilipelagic States would besr in mind the recommendations of ths
international organization to be established. The representative of Malta would
realize that the problem of gealenes was clogely bound up with that of national
sécuriﬁy and, in matters‘of'national-seourity, no State wouldwigh to be cobliged to
consult cther countries. Lastly, he kmew of no case in which the concern of an

archipelagic State for its wnity had split the unity of ancther State.

lir. TOLENTINO (Phll;ﬂ vines), speaking in exercise of the right of reply,

said he was fully avare that it was the practice of the United States Govermnment +

)

dopt 2 J-mile 1limit for the breadth of the tervitorizl ses. However, if the
ited States representative claimed that the agresments entered into by Spain and

Un
the United States related sclely to the transfer of lsnd area, wly was it that they

[

1ad sD801146d boundaries of up to 180 miles ggavards in the direction of the Pacific

£

and 1ﬁ7 mlle from land in ihie direction of the China Sea? Furthermore, in 1932 the

”hlllroﬂnes had adopited a fisheries act whick had heen sigmed by the Covernor-General,

who naﬂ acted as the representative of Tnited Steies soversignty in f#he Fnilippines.

Ip. GHARDT (Moroceo), speaking im exercise of the I reply, wished ¢
to inform the Italian representative that the Franco-lloroccan agreement of -
28 Hay 1956 had been denouncad by Morocco in 1961. It should not be forgotten that

the French Resident in Morocco had ascted as the Sultan's Hinister for Horeign
The 1904

Affairs. Rarely had any truly
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agreement, for example, had been concluded with Morocco as its cbiect, and cerfainly
not on behalf of Morocco. His cowntry was entirely free to consider that such
agreements had veen imposed on it. '

Mr, FAVRA (Perw) said it wag true that the Bulgarian representative had
not mentioned Peru by name when he had claimed that a 200-mile limit was uwnjustified.
On the other hand, everybody was aware that Pern maintained such a limi{. At the
present time, many countries ﬁere epbablishing that limit, but in 1958 only three

had done so.

The meeting roge at | p.m.
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