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• .~ .., 

CONSIDERATION OF QI~STIONS REt~P~dtD TO THE SLt-CO}tIITTEE BY THE COI:',]:.ilT~,-0i~D~ T]iE, 
TERMS OF ~ ."/~GREEI~'m~T REA. CHED ON ORGANIZATION OF WORK:' AS _READ OUT BY TIIE CHAIR}:i&NI 
AT T~ %5}H I,:~ET~G OF THE COI,mITTEE HED ON 12 K~RCH 1971 (A/AC.138/SC.II/L.21-45)~ 

. . . .  

~ ,~ .  ~ i A L I N T O P P I  ( '- ~ ] , ...... -_ ...................... ~a_y) referred to the observations made by certain 
. . . . .  

delegations~ including those of Indonesia, I.ialaysia, Spain~ the Soviet Union and 
• : < 

the United States, concerning the draf.t, arti.01e on straits (A/AC.138/SC.II/L.30) 
• 

. , , .  : . . .  : . ' : , .  - .  

submitted by his delegation. He thsmked the delegations which had ~elcomed the 
• , . _. 

document~ although some delegations hat] expressed reservations and even objections 

to certain features therein,-%hey had ne.vertheless ap.preciated his .delegation's efforts 

aimed at the solution of one of the most thorny problems on the Sub-Committee's 
• ,".o 

agenda. The task involved would be both difficult and delicate~ for the 

Sub-Committee as well as for the Conference to be held in 1974~ all the countries 

concerned should tl~erefore make the greatest effort to understand the views of others 
. . . .  : . :  . . ; ~  

. .  . . . .  

and to work in a spirit of compromise a~d international co-.ope~i"on " 
-! 

[~e Italian draft a~-'ticle consisted of two parts. The first sought to 

underline the basic principles governing navigation or overflight of straits - in 

other words, freedom of transit. There was only one limit - of a ~echnical nature - 

to that freedom~ consisting of possible regulations for the charmelling of sea..a~cl..;.:. 
.. 

air traffico The second part dealt with the exception to those principles~ .... nam'ely~ 
..:. 

.. 

straits not m0.re than six,miles wide, lyingbetween coasts of the same State sm~. 
. • .... . • : ..., ." . • . • ~..: 

close to other routes of c6n~.4uni6ationbe%-i,.~een the parts of the sea connected b y  the 
[ . :/! • . 

straits. His delegation had indeedexpressed the view, on a previous Occasion, 

that overflight, being already governed by international instruments, was outside the 

Sub-Committee's terms of m"eference. He nevertheless reiterated fihe opinion expx'essed 

by his delegation on 17 August 1971 that the Conference should not ref~ain on that 

account from any further stu<ly which it might wish to make, m~d that his delegation's 

vie~s had been 0~s. preliminary nature not necessarily representativ.e..tf ..its 

Gov.e.r~ent's official position. In any case, the plenary Committee ha~ ::subsequently 
.. 

'inCluded the question of overflight in the list of possible, subjects and: issues. 
.. 

His delegation had alws~s taken the vie~-~ that to solve the problem :of stm'aits 

required an equitable compromise between the various interests:represented. The 
. . . . .  

coastal States' infieres-~s must be co-ord.i~.ated with those of other States, without 

detriment to the interests of the interr~ational co~,~nunity. The problem }~ras more acute ".n the 
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case Of straits which provided the sole natural access route to an inland sea~ where 

most of the coastal Sta,~est might hs:~e no control over the maritime access routes. 

Because of the resulting imbalance betwe.en the interests of the different groups 

of States~ it was difficult to understand why legislation should favour rights of 
-. 

control rather than rights of freedom. 
° :. 

Nar~tlme history had sho~ that coastal States' control of straits had in most 
• ,.- :.. . • 

cases given away to greater freedom of passage. He cited the Cope19~agen Treaty 

of 1857~ by which Denmark had ceased to collect tolls from vessels passing the 

Sound and the %w0 Belts~ stud the Declaration of 1865 by Spain and the United Kingdom 

followingwhich vessels passing through the Straits of Gibralier had no longer 

been required to display %heir flag. Freedom of passage through these straits had 

been reaffirmed by the Franco-British Declaration of 8 April 1904~ the Franco-Spsmish 

Convention of 3 October 1904~ and the Franco-Spanish Treaty of 27 November 1912. 

His delegation's draft article accorded with the true interests of the 

international community and in no way con%radicted~ either in general or in the 

specific matter Of access to enclosed seas~ the System adopted by the first Geneva 

Convention in :1958. !,Ioreover~ his delegation shared mos~ of the Soviet delegation's 

views~ expressed on 24 July 1973, concerning that Convention~ The principle ~der- 

lying his delegation's proposals could hardly be regarded as contrary, tq a 
. . . . . .  

convention to codify international law, since that principle - freedom .of passage - 

had been reflected in .article 25 of the Geneva Convention and in articles 36(1) 

and 37(2). of the Vienna Convention of !969 on the La~:r of Treaties. 

.~ A number of arguments had been put forward-against increased freedom of passage 

through straits, .the two most important of which had already been adduced during 
• . . 

the Sub-Con~nittee:s .deliberations. The first argtument was that the tres,ties and the 

declarations in q~estion were of a relative nature and did not imply absolute 

recognition for third States of the principle of free passage. The second arg~unenb 
.. 

... 

was that they had dealt with the question of passage through straits merely as a 

side issue. The fact remained~ however, that. all States had enjoyed.freedom of 

passage through the .straits in accordance with the spirit and the letter of those 

treaties and declaratJonso That freedom of.passage was the sole. aspect of those 

treaties and-declarations which had been of true benefit to the international 

community as a whole~ and there was perhaps some historical justice in the fact that 
• .. 

many--new- States now benefited from that--particul-am~-aspect of a general policy of ~:rhich 

their territories had previously been .the victims. 
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The excep%ion to freedom of passage referred to in ps~ragTs;ph (3) of his 

delegation's draft artic!e~ since it presupposed three cumulative conditions, was 

clearly excep%iona!, In his deiegs, tion's view~ a strait could be regarded as a 

purely "national" feature only _~i ~- ~ t fu!fi±!ed ~I~ ~ those Conditionso It was true 
.. 

that many States~ including his own~ claimed a territorial limit greater than the 

six miles mentioned in that paragraph. The figare had been chosen, however~ because 

it was so small as to avoid any controversy arising from differing views about the 

extent of territorial] waters° The purpose of the third condition- proximity to 

other routes of communication- was to avoid denying to a coastal State its interests 
.. 

in a strait which was not the sole means of international maritime con~munioa%ion in 

the area concerned. • 

Any reference to "acquired rights" had been de!iberately avoided in the dra£S 

article~ because the term was subject to varying interpretations, was highly 

.cententi0us in connexion with scientific matters and was difficult to define in 
.. 

in% ernational Is~w. 
• . 

kis delegation felt that %he principle embodied in paragraph (A) of its draft 

az'-bicie was acoeptab.le to all~ but it was well aware that further clarification of- 

paragrsloh (B) might be required. The draft article had been prepared in a spirit 

oi'..~oodwill stud with a sense of international solidari%y~ whioh~ with calmness and a 

spirit of friendliness~ would be essential in the discussions ~£hich lay ahead. 

},It. RIPH_&GEkT (Netherla~%ds) referred to three questions which had arisen in 

%he Sub-Committeels debates - the position of geogTaphically disadvantaged S%ates~ 
+i 
-,me set.SiemenS of ~iisputes and the legal r..<~ture of States: r~igh%s in respect of the 

u,.,~s of %he sea. 

reoaro. %0 %he firs% ques%ion~ his deleg'ation fe!% %hat many Of %he proposals 

~!rea@_y made would extend %he sea, areas wi%~hin national jurisdiction and thus reduce 

She a~ea recognized as %he "con~mon heritage of mam/~ind". The Secretary-General was 

I c be congm~tulated on his report on the economic significance of the various limits 

..Proposed f o r  nat ional  j u r i sd i c t i on  (A/_.AC. 138/87). T&ble 5 in  %hat report showed 

~.,~.~ small bhe ares, "beyond the limi%s of national jurisdiction" would be if limited 

%0 %he sole sea area beyond %he 3~O00-metre isobath or %0 the area beyond 200 nautical 

miles. Many States were. a~ready disadvantaged even sunder the current international 

.-.~.aw of the sea~ States with Ii%%Ie or no coa.stline derived no advantage from exclusive 

:fis].~_ing rights in She terri%oria], sea, and recognition of exclusive rights of 

e:~:f!ora%ion s~_d exp].oi%ation of the continental shelf was of no benefit %0 coastal 
C" 2- ..~_ 

,:>:~a,:,es which did no% have one. The ~'a~3:,. would increas =~ enormously~ however~ it_ %h$ 

pz'oposals illustrated in table 5 of %hat report were adopted. For %hat re&son~ his 

de!e~ation felt that the preliminary working-paper A/AC.138/55 deserved more attention 

- ~  ~ it ~:~.%...',. had hitherto received. 
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If the sea area regarded ~ as the common heritage of mar~ind did in fact become 

reduced~ the geogTaphically disadvantaged States should at least have an equitable 

share in the benefits accruing to the advantaged States in order to redress the 

increased imbalance. • Such a system of sh~ring had been ment±oned at prev±o~.s meetings 

by several other delegations~ ~.~ioh had. sponsored draft • ~rticles. 

With regard to such a method of bridging the gap between the geographically 

advantaged and disadvantaged States, the first question was to define those States. 

To consider only land-locked States as geographioaily disadvantaged was unjustified~ 

other States could also be so categorized. The criterion ws~s not co1~un±cat±on 

between laud and sea but the right to benefit from the sea's resources. Many States, 

alShough possessing coastlines~ could not benefit from ~u extension of the l±m±tJ of 

national jurisdiction to 200 nautical miles or to the 3,000-metre isobath. That fact 

-was noted in document A/AC.138/SC. II/L.59, which however did not, in his delegation's 

view, take sufficient account of the fact that not all the parts of one State's 

~erritory would be necessarily at the same adv~%ntage or disadvantage. ~atever the 

measuring device used, in reality a smsll number of States would be obviously at a 

great advantage and a large number obviously at a great disadvantage, while some 

States would belong to neiiher category. In practice, therefore, it would be 

feasibleto limit the sharing method to the firs~ two categories of States. 

On the other hand~ the distinction between geogTaphically disadvantaged and 

geographically advantaged States should not be confused, with the economic distinction 

between developing and developed States. His country was second to none in the 

efforts it i~ras making to contribute to the development of developing States, both 

bilaterally and multilaterally. It did not feel, however, that, An the present 

context of allocation of national resource jurisdiction in the seas, the distinction 

between developed and developing States Was generally relevant. ~nong the 
• . 

geographically advantaged States there were both developed and developing cotu~tries; 

it so happened thai most of the geographicslly advantaged States were fleveloped 

cotmtries. There was no justification for a system under which a developing coastal 
,.. 

State should have to share the benefits of the se~ are~ under its jurisdiction with 

developing land-locked or shelf-locked States; whereas s~ developed coastal State 

would not have the ssme obligations ~ith regard to developed land-locked or shelf- 

locked countries. 
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He stressed that his delegat{on did not feel tha,t the stage of development of 

the various States was irrelevant or in all contexts involving the law of the sea. 

On the contra.ry~ it would be a d~cisive factor~ for example~ in the system of 

~istribution of the net income .of the International Seabed Authority° 

With regard to the determination of the types of benefits that should be 

shared, he said that a particular state "benefited" from resources of sea areas under 

fi~- L- its jurisdiction in %h~ first!y~ the State might reserve for its nationals the 

ex-oi0i-~ation~ of ~hose resources~ second!y~ the State nm~_~%~ " ~I~ re.late in respect of 

the proAucts of that exploitation in order %o serve its o~,m econor~ s~d~ thirdly, 

the Sts~%e might, through licence fees or taxes~ receive substantial revenues from 

the exploitation of those resources. Those three t~pes of "benefits" clearly had 

a different socio-economic significance and did not necessarily go together~ 

either in fact or in law. Thus~ it might well be that a particular country was 
... 

not interested in whether the exploitation of resources was carried out by its ovm 
• .: : 

natlonais or foreign-oper.ators~ and was 'interested only slightly in the ~evenues it 

• O~_ ~- mz~h~ dtrive from such exploitation~ but was vitally interested in the Supply of 

the products involved for direct home consumption or processing activities in its 

land territory. If some countries were at present more interested in either the 
b 

possibility of fishing activities by their nationals or the regular supply of the 

fish itself for home consumption~ others might now or in thenear future be more 

• anxious to be assured of the reg%11ar supply of~ say~ hydrocarbons at reasonable 

prices. Again, other countries might rather forego sm.y revenue benefits for the 

sake of controlling the supply of certain raw materials from s. sea area in view of 

the interest of land-basedproducers in their o~.~m territory. 

In viewof that diversity of possible interests~ it seemed to his delegation 

that any general scheme of sharing of benefits between geographically adv -an% aged and 

geographically disadvsnt:aged States should apply to all the three "benefits" stud to 
.. 

all resources~ living and non-living. One of the merits of the proposal by Uganda 

and Zar!Ibis, (I/J~Col}8/SC. II/Lo41) was %hat i% covered both the non-!ivin,s and l i v i n c .  

resources and related to the sharing of all three "benefits" The same was ti~e 

w i t h  r e s p e c t  %o %he p a p e r  submi%te¢l by  t h e  Cnlnese'} ' d e l e g a t i o n  (A/AC.1}8/SC.II/L.~4)~ 
although the method of sharin.s proposed was some}£%at different. On the other hand~ 

the fifteen-Power ...... ~ ~ dra,±.., artie!~s on %~_e exclusive economic zone envisaged only a 

possible sharing in respect of living resources. The draft articles proposed by 

the delegA%-~--ths-Sf---Ikfq]d~ani ~-~- Austria Belgium~ Bolivia-~ Nepa-l-and ~ Senet{al 

(A/AC.138/SC.II/L.59) s@plied the full sharing concep%~ relating to all three 
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benefits~ to living resources only With ~ ~,~o ~ . r.~T~ ~O non-living resources~ that 
• . 

provide for the sharing of any benefits a~ be~ween 6eograohically advantaged and 

" '  ' II/L. geographically disadvantaged States~ However~ documents A/AC.136/SC. 39 and 

L . ~ 5  e n v i s a g e d  a t r . m a s f e r  o f  r e v e n u e s  t o  t h e  I n t e r n a t i o n a l  A u t h o r i t y  a'~d a s  s u c h  
... 

• . 

deserved, sy~paihetic consideration. Nevertheless~. while such a system took away 

part of..only one of the benefits from the geographically advantaged S-bates~ it 

certainlydid not transfer the benefits to the geo..g-'raphically disadvantaged States 
.. 

as such. 

Wi.th regard to the quest/on whether the sharing should take ~lace on a global 
• . 

.. 

or regional basis~ i% was clear that the ideal .oo_u~.~on -~ ] ~" would be sharin..@ ..... on a global 

basis~ for two main reasons. First~ in many insts~Ices~ the concel.~t of region was 
• . .. .. .- j . ,  .Y 

difficult to apply ea~d~ seoondly~ .there wor.e regions or sub-regions which comprised 

only geographically advantag-ed-- or for that matter~ only geoG~aphica!ly 
• . 

disadvantaged - States. it was interesting to note •that the proposals before the 
• . 

Sub-Cor.~ittee, in so far as they recognized a. sh~ring concept, provided rather for 
• . . - . . .... 

, 

sharing within a region or a sub-region or between so-called, neigbbourin~ Sta-bes 
., 

only. That might be a practical approach inasmuch as it r_~ight facilitate in certain 
...: . 

regions or sub-regions the choice of the method of shari.ng which consisted in the 
• . 

exploitation of resources by or under the supervision of a regional or .sub-regional 

body. If such sharing-was lint-bed to. the region, however~ it would seem reasonable 
,, 

that geographically advantagec! States located in a region which d•id not co~.~prise . . .  . ~ . ~ .  

geograpl~ica!ly disa,dvantaged States should at least share benefits with 'bhe 

organized .Ant ernationa! community. 

With regard to the method of ~I ~ " • ~n~r~_n.~ t"~is delegation thoucht that the choice 

in the first instance should be left to the States concerned. If the States in 

question did nolO. discriminate in law or in fact between exploitation by national 

and by foreig~ operatom?s ~ did not regulate the production or distribution of the 
.. • .. 

product of e~!oitation and did not require licence fecs~ there was probably no 

need for any arrangement a~ all. On the other hand~ a system of cormmon management 
. 

of resources might imply s, measure of collaboration between States~ which, could 

hardly be forced .upon a specific ~roup of States. In some cases~ therefore~ a . 
• . • .. : ;. 

division of benefits between the States concerned mi.ght be-~he only feasible method 

.... of sharing .... 
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The actual sharing clearly required ne~otiationsr~o between the geogTaphicslT~.. -y 

advantaged and di .... " sac:vanuagect States concerned In his delegation's opinion, some 

' ~ " " ed intermati0nal machiuery should be es~.olzsh in order to ensure that such 

negotiations led-Bo an s&~propriate solu-biom. Among the proposals which recognized 

the sharing concept~ only the draft articles submitted by Afghanistan~ Austria~ 

Belgium,' Bolivia~ Nepal and Senegal (A/AC.138/SC.II/L.39) contained a provision in 

that respect. In his dele.gabion's view, the convention or conventions ~:,fllich resulted 

from the Committee's deliberations should contain different procedures for the 

compulsory settlement of different -hypes of disputes. Ills delegation envis~.~ed a 

specific procedure for the settlement of disputes relating to the delimitation of sea 

areas. In that regarc~- ~. ~ his delegation would favour a settlement ~-orocedure whicli 

combined the elements of negotiation~ conciliation and arbitration. The United S-bates 

• / ° ] draft convention A/AC 138 25 contained a system of that kind and l~is delegation ~e_t 

that a si-rmilar system ~,~as appropriate also for disputes relating to the sharing of 

benefits between geographically advantaged and geograplLically disadv~taged S:6s.tes. 

His delegation noted ~:~ith reg~ret that many ofthe proposals before the 

Sub-Committee were either silent on the matter of dispute settlement or merely said 

that parties should seek a peaceful settlement through mesas of~their o~rn common choice. 

One proposal went even further- that subn~itted by Canada~ India, Kenya) I'.~adagascar~ 

Senegal and Sri LePta- and provided in effect that all disputes should be settled by 

only one of the parties to tl~e dispute~ thereby emclu~mng even those peaceful 

international means referred to in Article 33 of the Charter of the United Nations. 

That absence of compulsory international settlement procedures was all the more 

surprising- as many of the proposals generally recognized tha-~ a number of different 

States might have rights or legally protected interests in relation to different uses 

of one and the same sea area. The recognition that different Sbates had rigilts in 

relation to the same ares. really required a compulsorydispute settlement procedure 

as an inherent par-~ of the subs G~.~ntiVu inoernat_onal rules rather than as a kind o~ 

. 1 . 1  . . ' .  . .  - I  "e~$ra" which might or migx_~ not be adopted as a suppzement %o such rules 

His delegation ~.zas aware that many States were reluctant to admit as a general 

rule that all international disputes should be subject %o a compulsory settlement 

. -~ ~ however that the Declaration of Principles of procedure I% should be , ecalleo~ 



• . . . . l ]  I n t e r n a t i o n a l  Law concern ing  Frienct_y R e l a t i o n s  and Co-operat; ion among Sta%es 
• ~ . . • . . •  . 

, -  : .  • 

e~pressly declared that "Recoua-se to~ or acceptanc:e of, a set-~lemen% procedure freely 
• " .~ , '  ~ .  . . . . . . . . .  " " ' " r "  : .  : " " . .  " • . ' .  ~ " 

. . .  . .. . 

agreed %0 ,]~.y..S%a..tes with rezard %0 e~is$in~" or future disputes %.0 which t!ley are 
,. 

. .. . 

parties shalino% be re.~'smded as incom-oa-~ible wi%h..sovereign equa!i%y", His deiega%ion 

could no.t imagine a .L'enerallsr acceptable internati0nal agreement on the law of the sea 
-. / • • 3. ' 

without such comp.u.lsorY dispute settlement procedures The balance between the 
. .  : . . ; .  • . .  . : 

. . . . . . .  

different uses of -the sea stud the accommoda.tion of the interests wl%ich different 
. ; ' .  . :  ~ : ' ., . . ,  , . 

. . . . .  • . .  

States had in those uses could no%. be &chievecl by applying %he notion of division of 

territorial .soverei.gn-by ,~ uill prevai:ling with regarc], to land, 

There were . spec ia l  re~osoms f9 r a c c e p t a n c e . o f  a SYstem of compulsory jud ic io . !  
. . . . . .  : .  u 

. . -  • . 

se%t.lement of disput.es, in law .of %he sea matters~ in addition to general ar~men~s in. 
, . . . . .  : • . . , .- . . 

• . • . , . . • - ~. 

favour..of such a system,.....~It while %here was still a wide divergence of views on %he 
• .. 

content of bhe :new ..interna$ion~.l law of %he sea~ most. delegations would agree -bhat %he 
. . . . .  .. ,., . . . . . .  . • : .[ : . . . .  , . : 

. , . 

new law..wouicl have to differ rabh.er fundamenbally from the classical ,pa-b%.ern of 
• .. • . -, • • . : . . . .  • 

inter.no%ions ! la~:.t, 'fhe classi.c.al pattern of distribution. " of all %he so--called 
... . .,. . . . . .  

. . . . .  . :. :• 

"objects" of inbet .n@.,%.ional la~,r over individual sovereign S-bates~ coupled with a 
: . . ,, : 

. . . . .  . . . , • ... . . . .  .. 

minimum, of....ob!igabions_ ~ ~ , ro ,  s clearly, no longer sufficient with respect %o ~ho,$ 
.., , . . .. , . . .. , , .: ..• 

• . environing_,' " wa.s particular object which was.the seas~ ocean space~ or mozrine ~ " ~-~,.%~, There 
• 3 .... k ;, 

a growing . awa reness . - .  %ha% . t he  specific na-Bure and. characteristics of that object . . . . .  also 
. .. :,.. . . . . .  

require d. the .. appli ca%i on of a si~ecie~], legal technique in the rules and procedures 
•. , . -- . ., .. . • -:; , :." . . ., . . : 

• 

which would govern ib.s uses, The word "manage.ment" was often., used %o reflect -bn~-'~ 
' " - "  : - . ' .  " " . " .  - . L . ~ .  • : .  " " "  ' "  " 

tendency, .}~ianageraen-t..ws~s bf,.,f, ical!~) o~n object-orien%.ed notion s/~d by %he so, me token. 
--•' " • i " • • • /;• " "•.. ., 

impli?d a. high degree of...co-ordination of, activities, In his delegation's, view~ if 
• . 

. . ~ ~ the matter of seb%iemen% of disputes in %hat uhe .marine environment was .to be mfon~gea 
• ,: , . . • : . 

field should also . . . .  be considered in that.perspective, One consequence of such 
• . . , , , 

• .. : .~ , .. .. 

consideration..~,~ould be that much more weigh% should be given %o %he simple re, c% %hat 

disputes .%hs, t .~:~ere not promptly, set%led generally hampered effec.%ive manag'ement° 
.. 

Another consequence wou,_d be that much less wei: ~ " " ~ gh~ should be given to the ogre-old 

ar~ment bha% '!sovereiGnU..Dersons ac%ing'.individua!!y or collectively could not be 
. . . .  :. 

dle_r o~.<n, There seemed to be general ag'reemenb subject to anyone' s judgement but- ' i 
. . . .  • . . . .  ~. • • ... .. - . . •. .,. • 

that m-anag.ement ~nould~ % a ; ~ e - p ! ~ o e  wi~hin the framework of legal rules However~ 
: . :  ~ . . . . .  . . . . .  .... , . . - . . .  } • : . .  . . 

. 

nei..ther-bhe opponen:.bs..9£...%he national emphasis nor those 0 f -bhe international eu]p!.%asis 

presur~ably would b e  in,..favour o_, ."l_2_~.~ouv.ernement " " " '~ ~es ~ s  . Indeed~ %he role of %he 
' • : " "  . . . . .  . - " "  - . "  " : T :  : " ~ - " =  " '  " . " - .  . " " 

. 
• 

ir, ternational judiciar.y .or,~'s.n should be s%.~ictly limited %0 %he in%erpreta-~ion of those 

legal rules, ~ . .  ..... . . . . . .  . , 
. . . . . . . . .  -. 



- i0- 

With regard to the legal nature of the "~ rlsnts of States in respect of uses of 

the sea~ l~is del ~ ~- eoa~ion stressed the need for a clear and correct terminology. The 

rights of all States in that respect should, in so far as their legal nature was 

concerned, be considered as equal. That did not mes~ that in all the areas all 

States had the same rights. The equality in question referred only to the le£:al 

• c ! nature of the rights. All rlghcs of all States in respect of sea areas were 

"sovereign" in "~he sense that they appertained to sovereign States. But those 

riglhts were not necessarily rights of sovereidmty over some object. Although that 

might seem to be a i:inor drafting point~ it covered sm inportsm$ point of substance. 

For instance, there ~ould seer~ to be a difference of substs~ce between the 

united States proposal in doctm~ent A/AC.138/SC.II/L.35, which conferred on the coasts/ 

State %he exclusive right to explore and exploit the nat%%tel resources of %he sea-bed 

and subsoil in the Coastal Sea-bed Economic Area stud the Worlaing paper Submitted by 

Australia stud Norway in document A/AC.138/sc.II/L.36~ which gave to the coastal state 

~'ven zone even if that zone coVered sovereign rights over the natural resources in a ~m 

the same area as the so-called sea-bed economic area. The conclusion %0 be drawn 

from t h a t  situation was two-fold. First~ in draftin£: the Conven%ion~ members should 
•h. 

avoid %he %erminolog~y "sovereign ri.gh+s '' in describing %he ri,$~h%.s of States. 

Secondly, whenever within a .arulctdar area of the seas~ two or more states had rights 

in respect of a particular use of the sea~ members should no% consider %he ri6"hts of 

~m%y of those States as a rig'ht of soverei~.onty over such area or over s/ly object 

within %n~.% area Indeed~ such rights of different States in resoec% of a use of 

the sea in one or the same area were necessarily fu]%ctionsl ri~q%ts sm.d their mutual 

accozm]odation should not be prejud,~ed by considering shy of %hose rights as rights of 

• ~ 4- soverei£:'nty over some object Such mutual accon~::1odation of the rlg°h~s of different 

States in resi~ect of uses of %he sea in the same area should be .provided for in the 

Convention itself s/%d~ inciden%ally~ shouAd be subject to a procedure of compulsory 

settlement of dial?urea. 

In his delegation' s opinion~ it ~otL!d be incorrect %o prejudge the mutual 

character of Such accomm, oda-~ion ,by qualifying the right of one State in respect of %ha% 

area as a right of soverei~ty~ while withholding that qualification %o the rich% of 

• S ; ~  ~mother ~e in respect of the ssane area. Thus~ for instance~ if within s~ econo~nic 

_ ~ "  vell zone or Datrimonia! sea o~ coastal sea-bed economic area~ the coastal State was ~ 

• "V ° r J the exclusl e r~gh~ .... to-explore end e]~loit some resource in ..... that .... al~ea~--~ha% right was 

no more a sovereic'n right than %he rights of other S-bates in respect of navigation in 

~_nd overflight over that are&. 



His delegation remained of +he opinion that in case of extension of coastal 

States' rip.his far beyond territorial waters, some form of international jt~risdiction 

over such areas shored be accepted~ along the lines su~Tgested by the United States 

delegation. He stressed~ in ths.t conne~[ion~ the need for a combination of 

international snd national jurisdiction~ in order to protect the interests of the 

l~ terna~zonal com~ua~ity as a whole. His c!el eG~ation was convinced that without 

acceptmnce of such interns/l~ional jurisdiction~ no generally acceptsble solution could 

be reached in the forthcomind~ Conference on the Ls~.~ of the Sea. 

~r. TUNCEL (Turkey)~ introducing his delegation's draft proposal for a study 

on isls/%ds (A/AO.I~O/SC.II/L.50), said tha8 its text•~,as cle~ ~lld took into ~,ocount a 

statemen% made by the representative of-the In%el~nations/ Hydro.xraphic Organization~ 

. " "~ ee had been told of which had offered its services %o the Sub-Co~m~ittee The Co~mnm~% 

the need for a general o~ • ~udy on the geomorphologicsl aspect of islands for the ]purpose 
• . 

of establishing criteria for the delimitation of sea areas. ~ conclusion, he 

recalled that the General Assembly had. in its resolution ~029 (XXVII) invited the 

competent intergovernmental or.g~izations to co-ol~erate with the Secretary-General 

in the ~_nre~a~ations~ ~ ~ for the Conference on the Law of the .Sea~ snd he co~m~]ended his 
b 

delegation's proposal to the Sub-Committee. 
• . 

}~, YAI{{OV (Bulgaria) observed that the close inierrela%ion between the 
.. 

question of the breadth of the territorisl sea and the question of international 

straits had acquired particular sic.Imificanoe in view of the claims for further 

expsnsion of the boundaries of the territorial sea° ConseqUently~ a ntu#oer of 

straits used for i~l%ernational navigation ~.rhich had previously been regarded as part 

of %he high seas might come under the jurisdiction of coastal States as part of %heir 
• . 

territorial sea. On %hat basis~ a new claim had emerged to the effect that the 

r6gime of navigation of foreign vessels in the %erritoris~l sea~ ice. the r6gime of 

innocent passs,~e~ should be applied %0 straits used for international navigation. 

In respect of the first question, namely~ the breadth of the territorial sea, he 

w i s h e d  tO s t r e s s  t h a t  t h e  c o a s t a l  S t a t e  e x e r c i s e d  i t s  s o v e r e ! g n u y  o v e r  t h e  % e r r i t o r i a t  

sea subject %o the principles ~Id r~les of international law~ especially with regaled %o 

i r • the right of innocent passage-'~hrou,2h the territorial sea. ~ addi%ion~ each State 

had the right %0 esta/olish the breadth of its territorial sea up to a limit not 

exceedi~ ~ 12 nautical r_.iles. In his view~ that limit represented a reasonable 

bal-snce-bet~.~een the econo~dc~ poli%ical~ sectlrity sm_d other interests of coastal States 

,.~" -~ s;nd those of the international cor.rmnity. Moreover~ it was one codhere~ to by nearly 

I00 States. 
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No matter what the future law of the sea might be~ all national claims for 

excessive expansion of the territorial sea should be considered as -0_njustified~ for 

suchexpansion woul< lead toconsiderabie rcstriotions on the freedoms of the high 

seas. Any attempt to consider the imigh s.das as res..nullius -and to sec~me inadmissible- 

expansion of the terri%oriai sea by unila-%era!, action was equivalent to altnexation~ for 

geo-political reasons . . . . .  

Furthermore~ balancin~ equitab!y the interests of coastal States and those of 

the international ooz~nu~nity~ particularly with regard to fisheries~ special arrangements 

should be worked out on the basis of generally agreed international instruments. 

Contigu.ous zones~ entailing special rights for coastal States~ rmi~h% ~be established. 
.. 

However~ they should be reasonable in size and determined in. precise legal <terms in 

relation to the rights and duties of coastal and other States. 

The main problems relating to time r@gime of the, territorial s,ea and the contiguous 

zone should be negotiated as a package deal. The principal concern should be to avoid 

any impediment to the normal functioning of the global system of navigation~ both in 

the territorial sea and in s~raits used for international navigztion~ equitable use of 

marine resources~ -and the est&blishment of a Viable frsmlework for international 

understanding and co-operation. In line with those obser:vations~ his delegation wished 
i. 

%o submit for consideration by the SUb-Committee the draft articles on the nature and 

characteristics of the territ6rial sea and its breadth contained in document 

An attempt was being made to place the r@gime for the territorial sea and the 

r@gime for transit through straits traditionally and normally used for international 

navigation on an equal footing. In that connexion~ he had endeavoured to follow the 

arguments for a restrictive r@gime in respect of such st raits~ but would refrain from 

commenting on the Spanish representative's statement at an earlier meeting, The, 

Sub-Co1~mdttee's main endeavoum Should be to reach common ground for agreement. 

The argument in support of the attempt he had referred to was that international 

straits which became part of the territorial sea should be subject %0 the same r4gime 

of navigation as for the territorial sea itself. The motivation for tu~ifying the two 

r@gimes was marked by such political considerations as safety of ns~vig&tion~ prevention 

of marine pollution and the security of the coastal State. Naturally~ the concern of 

the coastal States merited careful attention. He wished to en\ohasize that the 

forthcoming Conference on the. Law of %he Sea Should pay due regard to their interests 
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and to their ~growing concern for security and for protection of the marine environment. 

The increase in sea-going traffic demanded special care on the part of both the users 

of the straits and the coastal Stat@s ~ concerned. Special preventive and enforcement 

measures had to be devised and internationally agreed upon in order to mee-t the 

challenge of the new tec~hnological dimensions: in the field of shipping. Effective 

international safety standards and special provisions concerning liability for d~aage 

had to be negotiated and incorporated ~ into the respective international instruments. 

In that regard~ the provisions contained in the Soviet draft articles (A/AC.138/SC:II/L.7)~ 

together with others~ would form a suitable basis for further el~boration. 

Neverthele.ss, straits used for international navigation were an integ~l part of 

the global system of navigation ~nd the r@gime for such straits must entail the 

application of a much more flexible ~nd broader conoept based on the m~in function of 

international straits as the waterways used for navigation between one part of the high 

seas and another, or the territorial sea of a foreign State. The fztnctional approach 

had traditionally been adopted in determining the- prevailing m~ies of maritime l~w. 

The jus ~ co~nunicati0nts function of the sea had always been the principal factor in 

defining the rights and Obligations of coastal and other States~ and a point of 

departure for the codification of the international law of the sea. Consequently~ it 

was the functional approach which had allowed for the introduction of the concept of 

innocent passage•through the territorial sea~ as an exception to the exercise of the 

sovereignty of the coastal State. The Geneva Convention on the Territorial Sea and the 

Contiguous Zone had gone even f~trther and in some instances applied the functional 

approach to internal waters. Under article 5~ paragraph 2~ of the Convention, where the 

establishment of a straight baseline had the•effect of enclosing as internal waters 

areas which previously had been considered as part of the territorial sea or of the 

high seas~ the right of innocent passage e~isted i~ such internal waters. Accordingly, 

when straits used for international navigation fell within the area of the territorial 

sea as a result of extending the limits of the territorial sea~ the r@gime should be 

much more flexible~ aiming at the promotion of efficient s~nd ~unimpeded international 

shipping. 



The functional approach was much more justifiable, when applied to interna%iona! 

sfiraits which were the only oon~..,unioation lines between two pal~ts of the world's oceans. 

The International Cou~rt of Justice had defined the most ilmportant features of an 

internationa! strait as its geographical situation, connecting two parts of the hig~ 

sea .~ -an..d.. its use for international n~vigation. He pointed out that the Geneva 

Convention on the .Territorial Sea and the Contiguous Zone ek[p!ici%ly prohibited any 
• . 

suspension of-'-~ ~ ~Ll~=. innocent pa,ssage of forei~_ shi.--0s th.rough straits used for 

i..n% ~ ~" , -~. ~.~a.-~lona! n~A~ig%tion ~ny further extension of the breadth of the territorial sea 

should therefore not be detrimei~ta! to the global system of seagoing traffico 

The. functiona! s~]?proaoh led to an important di££erentiation between, on the one 
• . 

- -" J- " ~ L hand~ the r4gime of the ~err.:t~or_-.al sea and the r_gh-~ to innocent passage; and~ on the 

o t h e r ~  t h e  ~ ' ~ i ~ . . ~  • ' ~e~_m~, o f  s t r e ,  i % s  u s e d  . f o r  m n ~ e r n a t i o n a l  n a v i g a t i o n  a n d  t h e  r i g h t  t o  f r e e  

~±a_t ~. Passage through straits used for mn~e_natlonal navigation passage through such ~,÷-~ ~ ~o " ~ ~ " 

sho-L~Id~ of course; be irmocent - namely~ it should not be prejudicial to the peaoe~ 

good.order or security of the coastal State - stud it should comply with the principles 
• . . 

of interrJ.ational law. However° if such ~ .... patience were to provide non-discriminatory and 
• • . . . .  . 

u_.nim ~d od transit ~h..oag., a ~-am ~s • -'~ . . . .  it should be a passage withoutSUspension~ that 

being t i~_e main fro%orion of international straits, 
"b ,.- 

+,~̂ - ~ . _ er~nce between navigation through _,.t w~s obvious ~.~ there was a ftu%c%iona! dif~ 

~. t.-~ ~-'- -" ~ and nav~ga~.mo.~ through straits~ that difference Could not be ~.~ ~ . , . Z _  O 0 3 f . ] . 8  .... S e ~  " ~ " 

concesied .-by the argument thai: such straits had become part o£ the territori~! sea. 

o,,ex-,:,ir,,]plified~ and contradicted the le,~itima%e interests of the 

±n.%ernatJ .Ol.!~% ~, -~ ~ ,~ ",'-~ ~-.r]lo!e • ~0~ . . . .  ll,~)/ & S  & ., 

The s~me . : ove r - s imp l i f i ed  a#proach h~d been the bas is  o f  a number o f  d r ~ t  a r t i c l e s  

. .  

~ 4 - ~  4- .~ .~ t c m - r i % o r i a !  s e a  o f  s, : ~ , ~  w a s  o . e p . e n d e n t  o n  a n u m b e r  o f  f a c t o r s ~  s u c h  a s  t h e  

destin~.¢tion of the cargo~ ::~-.o. the re!~tions existing between the zlao State and the 

cos~sta! S-i;ale, However~ there was no question of any such qu~!ifying factors in the 

case of stra.i%s used for i~%%ernationa.l navigation~ since passage through such straits 
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was the guaranteed right of all ships~ straits being an integral part of She global 

system of navigation. In his view, it was not reasonable to consider straits used 

for international navigation as a mere continuation of the territorial sea resulting 

from a tmilateral extension of the breadth of the territorial sea. 

Even more detrimental to the proper functioning of the global system of navigation 

was the concept of the reserved right of coastal States to establish different r@gimes 

with regard to transit through straits under their jurisdiction. Article 14 of the 

draft articles oontained in document A/AC.13S/SC.II/L.18 stipulated that coastal 

States n~ght require prior notification for the passage of nuclear-powered ships 

through their territorial sea~ including any straits therein. However~ such 

notification might be waived~ subject to special agreements with certain States. Such 

a double standard with regard to the use of international ~rate~ays was dangerous~ 

since it might well be used for politicsl purposes by the coastal State~ with harmful 

effects not only for international shippi~ but for internatiom~l relations in general. 

The passage of warships through straits used for international navigation had 

always constituted an important feature of the r@gime of navigation. It had been 

claimed that the establishment of a r@gime of innocent passage through straits Which 

had formerly been used for free passage would affect only~the navigation of military 

Vessels, and would thus lead to a reduction in the arms race, Such a view was 

unrealistic~ since any real control of armaments could only be achieved by 

international negotiations. It had always been the policy of his country to further 

such negotiations~ With the object of eventually achieving general ancl complete 
~.. 

disarmament, However~ it could not be denied that military alliances e~is%ed~ and 

9hat the military uses of the World's oceans were an integral part of <the present 

international bals~ce of power. The security of a large ntumber of States depended 

on military support being available by sea. It was therefore inadmissible ihat such 

States should be dependent for their security upon the discretion of some ten or 

fifteen other States~ which had under their jurisdiction important international 

waterways. 
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In..the present sibus%ion.~, and for.some time %o come~ there ~-,,,ss need for objective 

and.impa:rbial treatment for ships of all Ststes.~ inqlud_ing-warships,~ with .regard %o 

passage through.: s.-~ai%s which had alwas<s been used for free .international .%ransi.~, 
. . . . .  

The rJ.gh-~ %0 such free transit had.. long--been recognized by imPor%an% in%erna%ional 

institu~'1on~o ~ notably the_ International Court of Justice and %he International Law 

Conmiissiono The-latter body had spec, i f~.,:, _ _cai!v. ~ declared that coastal States sho~Id_ _ not 

in%erfere in any ~;~ay %,i%h %he innocent passage of warships-bhr.ough strait., s used for 

i~%erna%ic, na]. navigation be%%.Jeen b~,~o ]:?arts of the high seas~ and that ..%he coastal S%a:be 

.... - ~ "- through such s%rai%s subjec% %o any aubhoriza@ion m4gh% no% make %he passage of wa.rsnmps 

oz" no%ifi ca i.ion,~ • 

• .. . 

-. !% was e.viden% %ha% a proper Daiance should be struck between %he rights of. 

coas t . a !  c.,.L ~.~a%es and %he r e s p o n s i b i t i t . v  o f  u s e r s  o f  sb_~-aits in.  such m a b t e r s  as m e e t i n g  • . . - , ~  ~ • 

safety standards and bearing liabi!i%y for damage.. 

}!J-s delegation considered %ha% bhe draft articles submit.ted by %he .delegation of 

%he U n i o n  o f  S o v i e t  S o c i a l i s . %  R e p u b l i c s  glue p r e v i o u s  y e a r  (dooumen% A/AC,!38/SC.I!/L,7) 
w o u l d  p r o v i d e  an e x c e l l e n t  b a s i s  f o r  n e g o % i a t i o n o  hmo%her w e l l - t h o u g h %  .0ut d r a f t  

a r t i c l e  had  been s u b m i t t e d  ..by %he I t a l i a n  d e ! e g ~ t i o n  %0 t h e  p r e s e n t  S e s s i o n  of. ghe 

• Sub.-,.,ommi%,bee (docl~men, +, A/AC ~ " ' ' ,. , - '~ . . ,Ip8/S.C,II/Lo 30)° That Dronosa! metered careful 

consideration in that i% offered a compromise solution consisbing of two r@gimes 

applicable 9o b~,Jo di.fferen% kinds of s%rai%s~ one based on the concept of free passage~ 

and % h e  o [ : h e r  based on %he conco-o% of iralocen% p-assa~e also sho~ed a realistic 

and i'ie~rible approach %o %he r@gime of-in.%erna$ionai~sirai%s . ¥/i%h regard %0 the 
.., 

T%,alian pro:~osai~ h"s delegation would suggest %ha%~ as .a fur~her, measure of comDromise~ - -  ., _ . 

straits connecting parts of %he high seas with %he'%erri~%oria! sea of a foreign State 

mJ..ghb be placed %!nder. %he r~,-~im_~~:~ ..... of innocent, passage In his delegation's submission~ 

%he breadth of %he ].abter cabego~j of s-brai%s, shou!d ibe less :bhan 6 nautical miles. 

}{is Government at%ached great imp.ortanoe %0 %he .establishment of an equi~able .. 

r6 ~',;e for.. strait ed for interna%J.ona! navigation~ based on %he principle of free .. ~g ....... s ,  us : . .. 

-passage. ~{is co-~mbz~j had access %0 %he ~orld's oceans only through such strai.%s~ and. 

since mc.~"~ ~nan 80 per cent of its gross national product was ea_.neo, through trade~ %he 

larger part of i% sea-~oi~ +.~ode %h ~-~ question of access to the sea ~' ~as of vital 

concern bo i%, Duigaria did no% ~,.~isb to see bhe es%ablishmen@ of a resirictive r@gime 

of navigation +hrough in~erna%iona], straits; which ~.~ould orm~_~,? sea-locked" cou/~%ries 

such as itself into %he category of !an.d~-!ocked coun%ries~ ~,,~ith all %he @_isao.van~ag:es 

~ - . e ' !i ~ . . . o u l c t  prevai!.~ t...~!a% that entailed, He hoD~ %hat i~ea sm and ~oodwJ.!l , ~ in the interests 

of in%,e.~c.~.m%ional und.,~iotanco.n~ and. ~.n-~,;~:,-.~%ion among all States 
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I_-r[~o TO]~I\[~INO (Philippines) ~ introducing his deiegations's proposals 

(AIAc_. , I j8t.~.<C , ! I /L ._ .  Z.6, and..::.i~<C, o lp,=. /oc,  o i_.'./.t~. 4 .  ~,, s a i d  ',:..-':a~ _~.~-,. b! .e 1 9 5 8  O e n e v a  C o n v e n t i o n ~  

"historic" bays had been excepted from the provisions of article 7~ ~<fl~ioh covered bays 

whose coasts belonged to a single State. 7:he effect of that exception had been to 

recognize the "historic" rights of coastal States to such bays, irrespective of their 

area or the width of their entrance. It vms proposed to maintain that exceptional 

status for "historic" bays under the convention which was e~"peoted to emerge from the 

next United Nations Conference on the Law of the Sea. 

Even before the 1958 Conference on the Law of the Sea, a memorandum by the 

United Nations Secretariat, ciro~.lated as a preparatory document for the Conference 

(A/0ONF.!3/I)~ printed in Volume I (Preparatory Documents) of the Official Records of 

the United }Tations Conference on the Law of the Sea~ had indicated that historic rights 

were claimed not only in respect of bays but also in respect of other mari'time areas. 

A subsequent study by the Secretariat on the Juridical Regime of Historic %qaters 

(A/CN.~,./143, of 9 ~larch 1962)had stated that it was universally reco~ized in 

international law that States might under certain circumstances~ on historic grounds~ 

have valid claims to certain waters adjacent to their coasts~ and that such "historic 

waters" constituted an exception from the general rules of ~international law governing 

the delimitation Of the maritime domain of a State. 

On the assumption that there was general agreement with those principles~ his 

delegation was submitting t~,~o Sets of draft articles which had reference to "historic 

~ .~a te r s "  ( A / A O . I ~ 8 / S C . I I / L . 4 . 6  a n d  L.47) .  mhe o~ jeot  of  those araf¢ ar~,ioZes was to 

codify into written law what had already long been part of unwritten international law. 

It ~as ~mavoidable that in the task of formulating international legislation 

mention should be made of the special circumstances of individual co umtries~ and for 

that reason he would briefly ~ outline -~he particular si-~uation of his own country. 

The Philippines was an archipelagi¢ Sta-be~ consisting of a compact group of over 

7~000 islands in a triangular configuration. Beneath the archipelago lay a submarine 

platform~ indicating the original unity of all the land fore-nations° 

For some centuries Spain had exercised sovereignty over the archipelago~ including 

wide areas around it, often more than three miles from hhe coasts of the outermost 

is!snds, l~.&~en in 1898 Spainhad ceded the territory to the United States~ the 

boundaries of that territory were formed by a rectangmiar £rame~ the upper border 

being a line slightly above 2!°N latitude~ ~he left border being II8°E longitude~ the 

- -  . . . . . .  " J -  ~ - - t ~ "  . . . . . . .  ~ " right border being 127°E ibngi%ffde-ai~, th:e lower ])order roughly 5°N la0m.ude 
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ri~b~ t e r r i  ~ ' ~ - ...... ~orza~ sea of %he i~~ilippine archipeiagoo:, as defined in %he Treaty of 
• . . 

• 

I0 December 1898~ was~ at ~4 -1 s,..,, wades% part~ 270 miles from shore towarccs- ~ " 'uhJR Paci~'ic 

and..147..m.iles towards %he China Sea~ towards %he south the wAd%b_ was only 2 mAles, 
' . - . ". : 

1,-~aen ~he Philippines became a republic in 1946 i% had con%inued %o exercise 
.. 

sovereign-hr..~_ over tl~a%_~, some area. Of %erritoria! seao He ~o_inted out that the entire 
: . . 

• ~ ~ .  a n d  ~ ea was ' Phi ~''~.q''~ %erzitorial sea~ archi~.~e ..... b--c ~.~-,~.~ ...... ~'~- .... ~ wauors land n,-, only half %he size 
. . .  

of %he ~.uoson Bay~ ~,:.,n~c~, , had. been. claimed as hi ~- " - ~, s~ormc waters by two Sta~es in 
• . 

succession.. His country in%ended .i;o oon%inue to e::ercise sovereigaa%y over %hose 

;.¢~n ~e~,s_; wi%hout _~rejudice. %o st, y__ qualifications or exceptions which magi% be fo~md. 

%o e~is~: in law and %0 which i% mig%L% freely agree, " ' - 
. . . . .  . 

" • •i.... .. " • i "::'" .'!-' " 

He h o p e d . b h a %  m e r ~ b e r s  o f  t h . e  S u b - C o n m ' ! i t t e e  wou;! .d , ~ i v e  s y m p a t l ~ e t i c  S u p p 6 r t  %o h i s  
• - .  ! • . . . . 

, . . . , . ~ 

]?roi;Josals~ the objec% o£ wh-.ch was~ firs% to give legal s%abus %o %he concep~ Of 
' " " " -  . • i "  

"hi,~toric. --wa*~e~'o-'~-" ~ and. second_ly~ %o cxcl;~_de territorial sea ~u'~der. _~isb6ric %i%ie from 
• • 

oh'.:-; rules gove_~m±ing +he d~--JJ.imi~atior,, of %he '~erritol-,ial sea If no exceo%ion were 

mad.e for hisi;oric wa%ers~ s.ccei~-b&nce by "bhe PhiiiDpines o2 a breadth of ~erri%orial 

c ~" J.2 miles would deprive i'b of about 250~000 sq~re miles of territorial sea~ s e &  ~.L 

~" ° '~ , .~  width off" ~0 ml.!.es would reduce its ~erri%orial sea by more than 
• . . 

• . 

~],a 0 i;35~u~;u. . s~-,,-~r ~~_~..~ .... mileso On the . . . .  other hand.~ if a 200-m~le_ . _.limA% W@re approved~ it would 
, . . . .. •. 

i n c r e a s e  r a t h e r  t h a n  r e d u c e  t h e  a r e a  o £  h i , s  c o m ~ J . t r y ' s  % e r r i t o r ± ~ l  s e a ~  g ~ a - ~ e v e r  
• . 

bre,~d%h of terri%orffa! sea: was ultimately a~reed on in a future Conven$ion~ bhe 

=,~-._m~=p._~.,s ~ ~ ..... u .... o. t,o maintain ts ~reseni:. limits oond %o seek reoog~i-bion of Shem 
.. 

i.n-bhe next Conference on %.:.'e Law of %he Sea, 
.. 

: He c!.re,i,z a * ± . e n % i o n  %0 % h e  d r a f t  a r t i c l e s  o n  a r c h i p e l a g o s  (A/AC.158/SC,ii/T-,°48), 
of which %he Philippines was a sponsor %oge%her wi%h Fij/~ indonesia saad ~.{au~-i%iuso 

. .: 

• 
. . . .  • • : . . .  

Under %be 19 ~ra c--~.o~a .Ccnven%ion %he-r-e was a .~rovision pemni ~-~- .... , %h6meth0d of 
- , . . : • 

"~'~'".~-a; ~i~+. b~r;c,, i_ine ~- joir...in,g" ,~:m.~ro;oria%e p.oin%s %o be employed s.s a measure o£ She ~ )  ~ ' ~ .  ~ , ~ - ~ - [ _ ~ : . - ~  5 ~ . , - ~  . . ,  ~ D  

• . . . . 
~ . . . . .  • . 

b-.,~e~ci t~ ~, o± "bhe terrj.l;o-'- o" se ......... " z,,.~_,., a in localities Where %he coas%iine was aeeplY .kno_en~ed'" '~ -'" 
.. , •  . . . 

• • .. :. . . :. .. 

o:<' w h e , = e  [,he:~e was a f~:'inge of islands s,!on~ the Coast, However~ %here had hi%he].~$o " 
. . . .  . [. •;. .. .. 

• ~ . . . .  " ' ÷i,- right for archipelagic S~a%es~ been no wr.i%%en in ,~e-~na~.kona]. law r.ecogmmzing ~..~e some 
• . : .  

• .. . • . 

a]9~.i!:. %he..d.-:::;~ft ar%ic!e:-~ of which he.. we, s co-sponsor a~med, a,% redressing %he balance in 
• . .: • . . . . 

bhe% _-,~ega-,~dl -0~id.er the D.ew draft ~-~-'-" ~, oon%ineni;al ~ " . . . . . . . . . . . .  .:=~a v~cle s ~, ~%a~e would still be i~-_?, a 
• . 

• . 

• . . . "  ... 

• ... . .. 
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better position from the point of view of base lines than s.n archipei~gic State, since 
: . 

the waters enclosed in the base lines would be made subject to innocent passage by 
• . °" ._ 

foreig~ ships, eve::l where they had never ~:.een pi-eviously reg:'.mded as part of the 
• i . .  

territorial sea or of the high seas. ~aere ~¢as +.lane, in Principle~ a greater 

concession to international navigation in the waters enclosed by archipelagic base 
• . 

., • 

lines than in those enclosed by continental base lines. 
.., : .., ,. .~ ... 

. 

%'~hereas the territorial sea of a State lay outside its land area, archipe!agic . 
• .• .. . . •.°. . 

-. .; .. . : . 

waters were Often bet~,reen islands~ and might be in the very heart of an archi~elagie 
.. 

• . 
, . 

State, forming a unitywith the sturrounding islm~ds. He therefore believed that the 
. 

archipelagic State Should have greater flexibility in regtdating the passage of foreign 

ships, through, archipelagic"~aters %hs/a in the territorial.sea. " It was logically and 
• • , . { 

juridically untenable "bhs.t the same rules of iltnocen% passage for a territorial sea 
, . . .  . .. . . 

• . : . . 

should apply to arch ipelagic waters without regard to the peculiar interests of the 
.. 

archipelagic State. The proposed draft articles made a great concession to 
• . , . . 

: . . . . • • : 

international n~-~igation by providing that Ore_ archipelagic State could never suspend 

the innocent passage of foreign vessels through its sea-lanes except when essential 

for security reasons. 'i~la% concession was the price being paid by archipelagic 
• . • 

States ..to obtain reco~_ition of their territorial integrity, kq~ereas other States 
• ".- k~ , 

had i n t e r n a t i o n a l l y  a c c e P t e d  i n l a n d  t e r r i t o r y ,  bo th  l and  and. water~ a r c h i p e l a g o s  had 

not l)itherto been able to secure recognition of. the unity of their land and sea 

domain, and approval of the draft articles and thei'~' inclusion in Convention would 
• . : • -. 

remedy that inequality. 

Any further denial of the rights of archipelac.ic States %o territorial Ux~ity 

would perpetuate their position as second-class members of the family of nations. 

Territorial solidarity should, both in actuality and in law~ coincide ~¢ith historical 
• . 

and political u~ity~ if a State were not to be fragmented. 

In conclusion, he expressed his appreciation of the support given to the principle 

of the unity of the arohipe!agic State by the delegations of China,. Ecuador, Psl~mna, 
..,. 

Peru and .Uruguay, :.~s. well as by the representative of the Organization of African 
/ 

unit . 
• .. . . .  : • .. 

[ 

": ' . ...." ~ : . " .  
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Mr. GHAi-~BI (Norocco) observed that the arguments ±n support of %he •proposals 

/S contained in documents A/AC~I~S/SC.!I/L.7 and A/AC.!~8 C,li/t.~O, wloi!e sub%ie ~d 

erudite, were not such as to advance the preparations for %he Conferen.ce on the La~.r 
• . . . . 

of the Sea. They were indeed retro~,'rsd ~ steps in relation %o the previous conferences 

o n  %he l a w  o f  ~-~ n ~ o  " ~ n e  s e a  mad.~ i n  , o a r t i c u i a r ~  ' t o  '~ _ -~ne I>,~o Geneva Convention ou the 
• .... 

Territorial Sea and-bhe o.,~zguous Zone, which~ in ar+icle 16, specific~.!ly recognized 
... .-. 

the principle of innocent passage in strsi%s ~oiT.Izng part of a State '~.' %erl-i%orial sea. 

The representatives of "~he USSR and the Ukraine had, however~ mainiained that oer~ain 
.. 

international straits were govem'~ed by international custom of free passage like the 
:. 

.. 

high seas. In fac%~ %]me USSR representative had invoked .j_u~< coRe,~ns and~ in support of 
.. 

his thesis had referred 9o %he Franco-Bri%ish Declaration of 8 April 1904~ ~i-bhoug~ the 
• . '. 

representative of bhe Ukraine had acknowledged that such colonial arrm~gements had 
.. 

• 

lapsed. It had certainly not been the practice of Soviet jurists %o in, yoke criteria 

of international custom established prior %o 1917. If they felt i% their duty to call 
x ~  

upon that law by virtue ~± the succession of States, it would indeed constitute a new 

doctrine on their part. 

Many straits Sta-~es, including l{orocco~ had a% the %urn of the centui~,j simply been 

the oppressed objects of international law, but %hey were now subjects of international 

law ~nd as such were entitled 9o full consideration for %heir nationsl and State 

security and interests. His countz2¢ was in no sense bound by agreements of ~£%ich i% had 

been an object - neither %he agreement of 8 April 1904 nor that of 27 November 1912. 

m~der ~s-~e the However, Morocco did no% intend %o arrogate to itself the right to ' ~ 

fortification of the }{oroccan coast of the Straits of Gibraltar, a notion wl~ch~ in the 

nuclear age, bore .the sinister imprint: of the practices of the nineteenth century. 

* ~ -'- ~ Jan representative's apologia for his unequivocs~ proposal to Similarly, ~h~ I oa_, 

tail:or the principle of innocent passage in straits used for international navigation 

was quite clear. In tha-~ ±nstance~ too~ the minimal progress made under the 1958 

Convention on the Terr±%orial Sea was discarded~ as were the principles of the 

universal "~ _ z oy of %he rules of internationa! law and the sovereign equality of States. 

Wq~i!e i% had not adhered %o any of the conventions on the law of the sea conc!uo_ed 

in 1958, his country had nevertheless drs~_ on their prov±sions for the ourposes of its 

"i~ o~na national legislation. In fact, ±is view concerning t,~ law of %he sea was that, 

rather than start anew, the be ~--'- ~in~ .~o course was to take account of past experience~ ~,~ 
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in the gaps in previous conventions and refining new concepts outlined by the 

conferences of 1958 and 1961. One new concept was that States situated on 
• 

international strait::~ might be classified in what might be called the;category of 

geographically disadvo~taged co,retries. The Situation of a coastal State whos@ " " 
.. 

• . • .. 

territorial waters were at the m~~r~_.~ of all ty!De~ of aggression Co~.id. _ not be regarded 

as advantageous or privilegod. If theItalian delegation wishe~_ to introduce 
... 

innovations based on the most arbitrary criteria~ many deiegations~ including his ovm, 
• 

could follow suit~ for example by proposing simply that~ in the italian draft articles 
• . . • 

(A/AC.138/SC]I!/L.30)~ parag~aph B (i) should be amended to read; "are not more than 
• .., • 

. . . .  . 

8 . 5  m i l e s  w i d e . "  

Mr._PARDO ..... ( M a l t a ) ,  s p e s & i n g  i n  e x e r c i s e  o f  t h e  r i g h t  o f  r e p l y ,  o b s e r v e d  t h a t  
. . . .  ~.-\_F . . . . . -  

t h e  Indonesima representative's contention that the island of Natuna was 60 to 70 nziles 

from the coast of Borneo was incorrect. The distance was in fact approximately 

130 to 150 miles. However, he wished to apologize for having referred to 2,ungurm~. as 
• . :  , 

an island located hundreds of miles from the principal islands of .... the archipelago. He 

should instead have mentioned other indonesian islm~ds. Again, there was no reason not 
• . 

to assert that the island of l,l~e might be considered by some as part of the Hawaiian 

archipelag~ for it was on the same submarine ridge as Hawaii. Indeed, both l,:~.e and 

Midway formed an economic entity with Hawaii, It- Was trae that they were far removed 

from Hawaii, but according to document A/AC 138/SC.Ii/L.15, distance from %he coast was 

allegedly an.irrelevant matter. 

His own statement had in no sense been exaggerated, for he had omitted to mention 

Palmyra Island~ which was 800 miles south-west of Hawaii but formed ~u adn~inistrative 

part of Honolulu city. If it was included in the Hawaiian perimeter~ a further 

1.8 million square miles would be added to the ocean space of the Hawaiian archipelago, 

thus bringing it to some 3 million square miles~ or IO million square kilometres~ in area. 

He had not referred to the phrase "having regard to the existing rules of interna%iona~ 

law," contained in the four-Power document (A/AC.138/SC.II/L.15), simply because he had 

not been sure of its mes~%ing'. The concept of archipelagic waters was not recog~nized as 

a part of international law and there were no rules of international I~ ~hioh ,.,permitted 
• . U  " J ~ ' C  m~_ archipelagic State to designate under national legislablon sealanes -or the exercise 

of innocent passage through archipelagic waters. Ho~,,~ever~ the mending" of the phrase 

had now been clarified in the statement made by th.e representative of the Philippines. 



A/AC. 158/SC, Ii/SR. 72 - 22 - 

In addition~ the indonesian re-:presentative had maintained that archipelagic waters 

would no% constitute internal waters, in nm1" s own view~ the £ifference ,-'-~',,~,~ minimal, If 
• .. 

- J C. :  . . L  ".q sea lanes were cLesig1~ated umdez ~ the national legis!auion of :~."..n archipela.gic ots.~e in the 

absence of any provisions concerning discrimination against ~ ....... ~:,~e-~lq c.f one State or 

~ '- ~- i- ~7-, a~ ~%s discretion~ desiga%a.~e sea lanes that were another~ any arc~zoe!agic ,~%a,e co~:~.c~ 

either inconvenient or difficult for vessels of certsin States. 

While he appreciated the concerns of archipe!agic States~ he questioned whether i% 

: r~l - was necessary to .meet ~nem by introducin~ ~. a conc..pt which had serious o ver-~.._,l 

implications and which would in some cases split the umity o£ neighloouming.St~tes. His 

: '" 1~ %he d e l e g a t i o n  ws.s o f  -[he o p i n i o n  t h a  t t h e i r  c o n c e r n  f o r  u n i . t y  cou l@ b e s t  b e  m e t  ~,l%_~_n 
.. 

c o n c e p t  e i t h e r  o f  S h e  e x c l u s i v e  z o n e  o r  p a t r i m o n i a l  s e a  o r  i % l % a ' s  c o n c e p t  o f  n a t i o n a l  

OC e a n  space. 

He wished to %heor~ %he "0z~tgtl.ays.n ~epresemtative for the .moders.te tone he had 

• 1 " .~ _ ~  employed in exezcisin ~ nzs .righ~ of reply and hastened $o assure him bha% his own 

delegation's com men%s s.% %he previous meeozng had been entirely general and no% personal 

in character. 

Unfortunat ~.~ _ ~-y~ £rom his notes o£ %he rei~ly by the Peruvia~ representative~ it was 

d.i£ficul$ to determine precisely where the difference in vi.e~.~ !ay~ He would simply 

point out that ~-: ~- n~o delegation had~ in i969~ been the firs% to Give fo!nnal endorsement 

%o a 200-mile jurisdictional zone adjacent to the coast - one claimed by Peru now for 

.many years and. i~ h~..o, been sbrong-!.y a~s.cxect for its ns.zns° Simi!arly~ his deleg-ation 
• 

had been the first I;o ~ta"-~e officially %ha%. the trac:z%ional'~ " conc~,'~%~.= of freedom, o£ the 
.. 

seas beyond territorial waters was rapidly ,~ecoming obsolete. That concept must be 
.. 

~- -~-~'~ l ir~%ernational standards and rules~ by effec~mv'e ma~nzne c o n ~ t ~ , . z z _ e c ,  b y  _ ~ "  ' ~ '  r y  f o r  t h e  
.. 

pea.cefu! settlement of d.isputes,~ a n d  ]0 5- the establishment of interna%ional institu%J.ons 

wnmch matters were oon¢~uc,~eo, in ocee]% sps.ce, %0 govern the w a y  in ~ " ~ " ~ : 

" -  (Pe u)  . i.~r. ,_,=._~_ snesl¢ing in exercise of the ri.Gnt o£ rep!y~ said %ha% the 

, .he  b r e a d t h  o£ t h e  B u l . g a r i a n  r e p r e s e n t s . t i r e ' s  r e f e r e n c e  %o a. 2 0 0 - m i l e  l i m i t  f o r  '-~ 

t e r r i % o r i a l  s e a  a s  n o b  ~, .ov4-n~-been j u s t ~ f i e c l  w a s  u m a c c e p t s . b l e  ! ! i s  d e l e  %ion  h a d  o n  .., ~.c~ -u~<z ~ -~ 

~ ~': ~ adj ent cotmtless occs.sions justified the sovereic/nty a.na. jurisdiction of ,=,~@.tes over s.c 

wa%ers~ specifying in detail the geogmaphical~ biological~ economic and social reasons 

for his cotmtry's a.doption of a 200-mile limit° However~ i% ~..~as apparen%, fro~ the 

expression used by the rei~resentative of ~ ~,- ~ ~- _ ~ulga.r~a. %n~,~ the z^easons had not been 

understood. 



.. 

~.fr~ Yi~iI{O~ (tu!gs, ris~)~ spelling in exercise of %he rig°h% 6i ~' repiY9 said he 
• , , : • .. 

was astonished at %he Peruvian representative's comments, lie had merely- stated that 

all national claims for. excessive expansion of the territorial.,1 sea should be considered 
• . • • . .: • o;: •<!. . . .o - 

unjus%ifiedo lle had not .men%toned Peru~ but perhaps %he Peruvim% representative felt 
• • ., .'> . .... : .. 

that his coumtry's claim fell in %he.t category° l~/lexatioD.~ whether on land or on the 
.. 

high seas~ was a!ws~ys "justified '~ by alleged na.tionai interests° The point was to 

determine whether such justification was in fact justifiableo 
• 

In his v.ie~r~ polemics were. out of place. As he had stnted earlier~ the main 
. . . . .  • .. 

• . 

endeavour of the Sub-.Committee should be to work out common 6~oumd for understanding. 
....... ~..:. .. .... . .... oo• .•~ • 

. . . .  

i h ~. O]~.~d~_ (United States of ¢~erica)~ spe~king in exercise of "the ri~'~t of 

reply~ said .%hat the lines in %he intern~,%ional agreements -go which %he United States 
• . .. . 

had been a. p~?~r%Sr dt~"i!%g its ~dministro,%ion of %he %errit0xy which had !a%er become the 
~ . . .  . •.. •. •~~ -. • 

i 

Republic of the Philippines~ had defined land areas and not s~reas of m~,ritime 
• . . . . . . . .  

. . . . . .  / . ! . . .  . .. '. 

sovereignty. The United States C-overnment had never received, exercised or trs~%sferred 
• . 

. . . .  . . .. 

:.. . . . .. . . . .  .: : 

sovereignty~ except for Isx~d areas of the Philippines and %he three-mile territoris, l 
• . 

sea around each islsmd. .. 
• • .. . , 

In vie~:.~ of %he comments of the representative of l.ia!%a~ it .r:ligh% be useful to add 
. - . .  

• . . .  

that the United States C-overnment's practice was the same in respect of l-lawaii and 

o t h e r  U n i t e d  S t a t e s  i s l a n d s .  

]'~: .... }f~L.iI<TO2.pi (italy), spesking in exercise of -the i/d.ght of reply, said %h~.,t 

he would be glad %0 msl,'.e the text of his sta~ement available to %he }.ioroccan 
• .. 

representative~ for he was sure ths, t a res, ding of the text would clear away any 

m i s umd ers t andings ° 
• . 

Unfortunate!y~ his d-e!egation could not agr@e with the ~].oroccan representative's 

• m J- r-" ~ -  interpretation of %he rights and oblzf3~uions of Stabes ~0,mun respect %0 in%ernationa! 

straits and~ in the case in _Doint~ the Stva,±ts" of C-ibralto, r~ ].~ snou_o_ ~- ] ~ be noted the/t 

the Franco-2~[oroccsa~ agreement of 28 }iay 1956 stated in article !! that ]iorocco s, ssumed 

the obligations resulting' from q n% ~" ] __ erna~zon~,_ %re&ties si .~g~%ec:-~ by FrSl%ce on behalf of 
_ ~. ~ • 1 

i'/iorocco sm_d. those resulting from international instruments -~e!s.,~ing to 12orocco ~,~nmcn 

had not given rise %o reserv~,tions on. its ??~r%. " 

... 
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}It. DJALAL (indonesia)~ speaking in '~'~r" of hi "ff~J • " e.~_cise s rz~.~i~ of rep!y~ 

wished %0 _noin% out %o %he r~;"-~v~J~ e~e~%c,~%m~'eo ~, ~ "., of l:ia!-ta that Na.%ma was no% roughly 130 

%o 150 miles J.rem %he coa.s% ,of 9orneo~ for 9he outermost islands in %he Nature& group 

v~r~ ~-~ ~ 60 % 70 l~iies ait±~o~zma~e!y o .. from %he outermost i o'°- ~ of 9he Subi group~ 

=n~:onesla ~,_: as fo~cming" par% of E.orneo, Sintilar!y,~ i% was indeed a 

gzrea% sir =~ ~ of '%he zmag±natzon %o assert %ha% Wi~e i.~ 7~- " . : ~ ~cn . . . .  ,.~.~nc[ a.na Ha%¢aii • oi~aed one 
• 

~ -~ ~ ~~" .-=.I en%i ~ • _,. u~o~r~_.~p_.~zc~ ~y. Of Course~ ~+. could well be claimed that the td~ole world was 

am_ enti.%y~ for all countries were !in!.~ed together by" the crust of the earth, " 

m ±n respect of the phrase ~having regard to %he e::is%in~ rt~es of in%erna%ionai 

7~!,'.f;'~ J.% mUSt be remembered %hat; in %he determination o£ na%ior;_.:.l !eols_a%lonc-, 7 " for 

%he ~ " of _ " _ ~_ ~g'~ archipelagic wa.%ers~ re~_~a%±on imi0oen% Dassa~.-T..e by foreign vessels %h~o ~ ~" 

account shoulci be telcen of %i,e provisions of international la~:~ on innocent passage. 

I% was true %ha% %here was no ~,2rovision. for oons,ol%a%ions with other com~%ries on 

the question of determining s~lanes However~ in ' " " es%ao_,m~]~ o" traffic separation 

s c h e m e s ~  a r c h i p e l a g i c  S t a t e s  w o u l d  b e a r  i n  m i n d  %he r e c o m m e n d a ~ i o n s  o f  %he 

in%ernationa! ozegsmization 9o b e  esSabiished. The represen%a%ive of }~al%a w o u l d  

realize ~na,~ %he problem of sealsmes was closely boru~d up wi%h %ha% of naiional 
• . . 

security and~ in matters o£ national securi%y~ no State ~.rouldq.~isl~ %o be obliged %o 

consul% other countries° La ~+~ ~- . . . . .  ~, ~ he knew of no case in which %he concern of an 

• ~ ~, :~ S archipela6d_c S+~a%e for its unity had s]?li% %he-m~i%y o.f ano%i;:er %ate 

]',Lw. TOL~Ti!~TO (Philippines)~ speakinc, in exercise o£ theright of reply~ 

" ~ 9~.] ly %ha% i ~ " ss.~o he was ~ _ ~ aware ~ was the practice o£ %he Unitec] States Government %0 

' _ _ 3 -~ ~orla_, sea° }!owever~ if %he a~op~ a 5-mi!e limit for %he ] r-eaa%h o£ %he ~erri"- --" " 

United. States representative claimed %ha% %he a,.,~"~.~.~m,~-~n%,,.,s entered into by Spain. and 
• 

%he United States re!a%ed solely %o %he transfer of is~d area~ wliy was it %ha% %hey 
• . 

had specified bou~_~de.mies of u]2 %o 180 miles se'ai.}ards in %he direction of. %he Pacific 

- - "g  ~ - -  - -  . ~ ,  ~ .L~ .  .-. (.~ sln~ ~.~7 . m i l e s  - t o m  ~ i n  ~_,~e . . . .  .,a i n  1 9 ~ 2  ~ h e  a...e., direction of %i)oe C h - r  S ,~a? F~.%]~.ermore~ 
. . . .  

~a.d L,-~.:~ SiGned by %he Governor-Oeneral~ ~hilippines had adop+ed a fisheries a.c% whic!i ~ .... ~' 
... 

• . 

who had acted as the representative of United States sovereignty in %he ~hilippines 

I~.- --, ~.o~ h spe~::ing in exercise of 9be r~ .b% of rep!y~ wished : ,~?_,.. u H i ~ . ~ , ~  ( M o r o c c o / ~  . . . .  g . ,  . . 

%0 inform %he Itaiis]% rep:~esen% ~" _ &~zTe %h.a% %he Fr~co-~iorocce~n agreement of 

28 l.~y .~956 had b~en~ denou~%c~.,d~ ]~v..~, }.{orocco in 1961. I% should,._ no'.~ be forgo%ten %ha% 

_ e~.cn Residen,~ .}.,iorocco _~.~.~. acted as %he ~,~,_%sm s I4inis%er for ~'ore an 

Affairs, Rarely had any %ruiy biia%erai a~.~eemen% been concluded, The 1904 
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agreement, for example~ had been concluded with Morocco as its object~ and certainly 

not on behalf of Morocco. His country was entirely free $o consider that such 

a~eements had been imposed on it. 

~. ..... FA~ (Peru) said it was true %hat the Dulga~ian representative had 

not mentioned Peru by name when he had claimed that a 200-mile limit was unjustified. 

On the other hand~ everybody ~:ras aware that Peru maintained such a limit. At the 

present %ime~ many countries ~rere establishing that limi%~ but in 1958 only three 

had done so. 

The m e e t i n g - r o s e  a t  ~_~P~.ia.. 
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