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CONSIDERATTICN OF QUESTTONS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTEE. UNDER
THE 2LRMS CF THE "AGREEMENT REACHED ON ORGANIZATION OF WORK" AS READ OUT BY THE - N
CHAIRMAN AT THE 45TH MEETING OF THE COMMITTEE HELD ON 12 MARCH 1971 (Contlnued) oo

A/ﬁc 1)8/SC I1/1.21-53)

Iﬁu OLSZOWKA (Poland), refsrring to the problem of straits used for
international navigation,: sald that where such stralts were more than 24 miles
wide no special régime was needed, since all ships in tran51t enjoyed freedom of
navigation on the high seas beyond the territorial seas of the coastal States.
However, where the width of such straits was 24 miles or 1@85,_au$pecial régime was
clearly necessémy. Such 2 régime already existed in the customary.rﬁlés of
international law, the iégime'gf paSéage through internatioﬁél straits being different
from the right of innocent passage through territorial waters. That difference had
been acknowledged explicitly or implicitly in a mumber of proposals. Generally, the
draft articles dealing with the régime.of_ﬁhe‘territorial seafsﬁéted.that_there
should be no suépénsion of the right of-iﬁnﬁcént passage througﬁ;étféits used for
international navigation, indicating that the jurisdiction of the poastal State An
such straits should.be more limited than in other parts of the terrltqual sea. The
régime of.s%&aité, and esyéciallyﬁﬁhe guestion of unimpeded rassage thr&ugh them,
should therefore be considered uhﬁéx item 4 of the list of subjects - straits used
for international navigation - rafﬁer than item 2.4 - innocent passage in the
territorial sea. In the case of straits situvated within the territorial sea, precise
conditions would also have to be laid down for overflight by aircraft.

The concept of free passage through international straits was of particular
importance to Poland because of its geographical. pesition. The legitimate rights
and interests of the coastal States should of course be safeguarded, but such States
also had obligations. For example, they should be required to publicize information
on any-obstacles-or dangers to navigation known ﬁo-them, In some cases the right of
free passage would become meanlngless if the coastal Sta e was allowed to - construct
certain 1nstallatlons in the stralus, for syample submarlne or overhead cables and
pipelines too near the surface, bridges across the shlpplng lanes or installations
for explorlng and.exploltlng sea—bed resources, The coastsl Sta%e should be requlred
to pay due regard to the 1nterests of the 1nternat10nal communltJ oefore taklng such
action. DPoland therefore considered that the following sentence should be included
in the provisions goverhing international straits: "The coastal State shall not
place in“the straits used for internationsl HavVigatici structures of any kind which
could hamper or obstruct the passage of ships through such siraits". It had,gubmitﬁed
a formal proposal to that effect in document A/AC.138/5C.11/L.49. N |
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Aw to the question of shell areas, the main provisions of the Geneva Convention
cn the Continental Shelf had proved viable and, although some adjustuwents mighf”be
made;:Poland Saw 10 reason Lo revise the legsl status of the continentsd sghelf
established by that Convention. Howevef, its provisions concerning the outer limits
of the continentsl shelf were obsolete and %those dealing with the deiimitaﬁion of
shelf areas between neighbouring States needed clarification, particularly in cases
where thére were sgpecizl geographical circumstances. The only equitable and viable
basis for establishing the limit of the coastal Stale's jufisdiction over the
continentel shelf was a combination of depth and distance criteria. The cuter 1imild
fixed for the continental shelf should not be too far from the coast, in order to
leave the largest possible area of marine space for the use and berefit of %he
international community. As to continental shelf delimitation beuween adgacent
States, an equitable, clear]ynue¢1ned solubion would have to he found for the problem
of dsglands. Poland shared the view that such delimitation 1ssucs chould be settled by
agreement between the States concerned in accordance with equltable prlnclples and in
the light of all the relevant factors and circumstances. T4 did not agree thaﬁ the
median line should nﬁtoméﬁicalTy'apply in the abgence of agreement between the States
concermed on the delimitetion of the sea~bed arees appertaining to an 1°1aﬂd close to
another State.  The mere possibility of automaiic application of the medlan line
would seriously jeopardize any negotiaztions, since the party seeking medisn-line
delimitation would be in a position to impose its will on a State wishing %o apply
other criteria. Hig aelematlon had cealt wiih other problems of coastal area
delimitation and fisheries in its statement in the Committee on 5 Apxril 1973.

Mr. GLOVER (Mauritius), introducing the draft articles submitted in

document A/AC,138/SC.II/L,48, said that the sponsors had prepared the draft articles
afbar carefully.considering the comments of other delegations on the general principles
they had proposed earlier in document A/AC.178/8C.T1/L.15. CGeneral recognition of

The draft

a State

the concept of archipelagic States would £ill a gep in internaﬁlonal Yo,
articles defined an archipelagic State and dealt with the manner in which such
could draw baselines for delimiting its ferritorial sea, the delineation and régime of
archipelagic waters, an& the conditions under which'the right of inviocent passage would
exigt in those waters. They were not concerncd with archipelagos in general hbut only

with those which wholly or partly made up archipelagic States.
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THs concept of erchipelagic Stalbes was not intended to cover continentel coastal
States whose territbry included islands. The definition did not invoke geomorphological
conditions, which would be unfair to some 3tates, but stresscd the criferion of unity.
The introduction of such extranecus criteria as size, length of coast-line and
population could only lead to arbitrariness and confusion. The provisions dealing
with baselines also stressed the concept of unity and provided safeguards against the
infringement of ofher Stases! interests. |

The main provisions, in articles III, IV and V, tried %o reconcile the xights of
archipelagic Btates in the exercise of sovereignty over their archipelagic waters with
the interests of the intermetional commmnilty as a whole in such matlters a8 navigation
and communications. There was provision for the immocent passage of foreign ships
through archipelagic waters in "sealones suitelble for a gafe and expeditious passage
of ships". The coastal State would be required t0 give due publicity %to the
designaiion of such sealanes, teo take indo consideration the recommendations or
technical advice of competent international orgenizations on such metters, to refrain
from closing the sealsnes even for reasons of naplional security, snd to observe the
applicable rules of internationsl law when enzcting naiional 1§gislaiion regulating
Pagsage through those seslsnes. Ag the sponsorsrhad different approachss to the
practical application of the concept of innocent passagze in avchipelsgic waters, they
had agreed thet each delegebion should be free to express its views on that subject
and, if necesgary, suggest appropriate additions teo article V 4o clarify the point.
Mauritiues had no strong views on the subject and was prepared to accept whatever
provisions emerged Ifrom the Conference regarding innocent passage in the territorial
s0a. Agreement would nevertheless have to be reached on the form of passage to be
accorded through archipelagic welers a8 a prerequisite for the international acceptance
of the concept embodied in the dralt axiicles. The archipelagic concep? had importent

There wasg

-

economic and soclal implications snd should be accented as a fact of life.

nothing in the dreft articles that would enable such countries ag Australia, the
United States or the United Kingdom to exnloit that concept to their sdvantage. The
sole purpose of the droft arbticles wes to ensure that z State consisting wholly or

mainly of archipelagos lnew what others were doing in its walers. It was a2 reasonable

galfemards and would not absorb

proposal, waich would give archipelagic States proper

ag muach ocean space as the 200-nile solution teo which Malte subscribed.
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Mr. NANDAN (Fiji) said that the draft articles in document A/AC.138/SC.IT/L.48
of which Fiji was a sponsor, proﬁided a basils for considering the problem of
archipelagos and it hoped that they would ultimately be incorporated in the
convention which the Conference on the Iaw of the Sea was expected to adopt. They . -
reflected the sponsors' interpretation of the archipelagic principles they had
proposed earlier and should help to dispel the doubts expressed about the pogsible
effect of translating them into practice. Many of the provisions concerning the
establishment of archipelagic baselines were direct adaptations of similaxr
provigsions in the 1958 Convention on the Territorial Sea and the Contiguous Zone.

In order to reconcile the divergent opinicns on the question of archipelagos and to
enable the Committee to find an équiﬁablea effective sclution, the sponsors préposed
& new approach independent of the existing concepits of inland waters and

territorial waters. The new concept of archipelagic waters offered the prospect of
accommodatiﬁg the interests of archipelagic States without disproportionately

affecting the interests of other States or of the international community as a whole.

Aréhipelagic‘waters would be in every way subject to.the sovereignty of the

archipelagic Stabé to which they appertained, but would also be subject to a special
regime with respect to the passage of foreign vessels. Draft article IV reaffirmed
the-right of innocent passage of foreign ships through a:chipelagic waters. That
right was qualified only by the provisions of article Vﬂwhich enabled the
archipelagic State to restrict that right-to‘sealanes sultable for the safe and
expeditious passage of ships throﬁgh such waters. The term "innocent passage™ had
not heen defined in the.draft articles, ag that concept was already heing clarified
in relation to the territorial sea. Innoceunt passage in archipelagic sealanes .
ghould have the same meaning as in the case of the derritorial ses; otherwise there
would be confusion, Mo cecunitry need fear that the draft articles did not
adequately guarantee the right of innocent passage through archipelagic waters, or
adequately provide for the apecial éecurity problems of archipelagic States. The
provision reserving to archipelagic States the right to designate and substitute
sealanes through archipelagic waters was an essential safeguard for the preservation
of peace, good order and security in the archipelagic State. That State was
nevertheless required to give due publicity to such measures. Traffic separation

schemes and other regulations for navigation in the sealanes would have te be based
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on certain criteria and also given due publicity. Because of the immunity atiaching
o government vessels, warships which failed %o comply with such regulations could

be regquired to leave the archipelagic watezs. by a route designated by the
archipelagic S3tate, which woﬁldtbe empowered tc prohibit the passage of persisfent
offenders ‘through its arvchipelagic waters. Otherwise the archipelagic State would
not be permitted to suspend the right of innocent passage of foreign vessels through
its sealanes. In cases of extremé‘national emergency, however, an archipelagic State
might close a sealane after due notification and substitute an adliernative route for
foreign vessels.

His Gévernmenj would carefully examine the Turkish projosal for a study on
islands, submitted in document A/AC.138/SC.TI/L.50. He doubted however, vhether such
a wide study, which would have important implications for island States, was desirable
or feasible in the short time available to the Committee, especially in view of the
political nature of the issues involved. There was also the problem of finding an
;ppropriate body to carry it out. Fiji could not.accept any derogatiom from the
éxisting regime applicable to oceanic islands and would find it difficult to support
the -Turkish proposal. ' -
list of sponsors of dooument ﬂ/Ap 138/5¢C. II/L 4%, observed that a large numbexr of the
proposals before the Sub-Committee were based on the ides that ccastal States should
have more extensive economic rights in the zones adjacent to their coasts. In his
delegation's . view, 1% was necessary to draw up, with the participation of g1l Siates,
a generally acceptable regime for the seas and oceans which would take into account
the realities of international 1life and current developments, priority consideration
being given to the needs and interests of the developing countries. As the
representative of a socialist developing country, his delegation welcomed the faot
that, in many respects, the sponsors of the various proposdls had left open the
question of the preservation and exploitation of the biological rescurces siiuated in
those economic gones. Such flexibility was one of the means by which generally
acceptable solutions could be achieved. A solution to the problem of economic
zones should not, however, prevent agreement on the best means of utilizing the
biological potential of the seas. The future law of the sea must be based on The need
for increased co-operation between membars of the international commuhity in a gpirit

of mutual oomorehenulon of their reqpeutlve needu.
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Ir the new Thleu for the DlOlOélcal LEuOU cea of the sea were to oe_realisﬁiogA

they must be basea flfst7‘; on the need to gua_aﬂtee. an equltaole share of those
resources to develOpln. countries oorderlng the oceans, and gsecondly, on the need to
take due account of the needs oé_other qtﬁ*-“; a:tloularly the land-locked Siates
ahd otates wﬂlch aid noz nogsess any owologlcul regources in the seas adjacent to
their ooaabs but whlcn ‘calse cf theix CCD]Omlu situation, needed o obtain

such resources on reaSOﬂable terms . For that reascn, it was advisable that the
nature and scope of the vights of coastal Gtates, and thP principles, forms and

procedures for their comoperatlon wltﬂ other members of tne international communlty

should be considered together. .

His delegat;on had carefully analysed the propooals submitied to the
Sub- Commlttee r‘r:)l'xce:mrlmg the continental shelf, as well as the suggestions put .
forward in the Working Group of the Whole. . It shared the general view that theA
rules to be drawn.up should reflect the changes in the situation since the adoption
of an international conventibn.on the subject. MYany delegations had rightly
*emphasized the guestion of 4'he outer limit of the continental ghelf. Hig
delegation considered that the two criteria SDClelGd in the 1958 Convention were
whelly or partlally 1nadequate. It agreed vith other delegations that a combination
of the depth criterion, reasonably extended, andAof a digtance criterion of
150-200 miles would be possible, but it did not rule out acceptance of a distance
;eriterion only. The gquestion of delimitation between adjacent States, particulard
in the case of countries fronting on narroy seas, deserved closer attention than it
had so far received. It was in such cases that the quesition of special '
circumstances often arose. ‘

His delegation's decioion to bécame a uponuor of document AfAC.T B/SC IL/T.4
was motivated by the view that legal considevations should be conmsidered in
conjunction with econcmie, gcographic, geological and other criteria. buch an

appreach seemed more reallstlc and more 10g10a1 gince the Committee and the

forthcoming Conference would e called.upon to dray un rules appliceble o =2

variety of special situations, and noit genewal, theovetical provisions requiring
interpretation, like those of the 195G Conventions. Document A/ﬂC.lfG[SCnIIfL.4§
was directly based on thé Deqlaration of The Urganization of African Uaity
(A/AC,158/89) and on dooument Afﬂ@.l‘SfSL.II/L,4U$ ut ulmllar ideas were

contained in the draft articles submitted by China and Mblua in S -

documente A/AC.138/5C.II/L.54 and A/AC.176/5C.TI/L.28.
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The provision in the Chinese propesal (A/AC.138/5C.II/L.34) that the breadth
and limits of the terriftorial sea as defined by a coastel Staté wag, in principle,
applicable to islands belonging to that State reflected a realisiic recognition of the
fact that there might be cases in which circumstances made it impossible for an
island to be treated in the same way as the sctusl coasiline of a State. The Maltese
proposal ,- (A/AC.138/5C.T1/1..28) also provided for the possibility of distinguishing
between ocean space appertaining to coaéts and ocean space appertaining to islands;
the idea that islets should ncot have their own ocean space was realistic., Cther |
delegaticns had expressed themselves in Tavour of a detailed study of the problems
of islands. Indeed, that aspect could net be ignored if thé basis was to be laid
for rules acceptable to all. His delegation had stated its views on the matter on
several occasions, emphasizing the injustices that might result from the treatment
of islands on the same footing as the coast of a State. '

His delegation found it difficult to concede that the provieions adbpted in
1958 had then been; or had since become, customary rules. As the representative of
Turkey had pointed out, an analysis of the preparatory work of the 1958 Conference
and of the work of the Conference itself ghowed that, even at the {time,; many
problems had arisen; it was no accident that the provisiong finally adopted had been
drafted in indirect terms or hy analogy. In the case of the cortinental shelf at
least, there could have been no guestion of customary fulesg for the simple reason
that the term itself had had to be defined. Wor could it be said that the relevant
provigions had become a cusiomary rule since the Conference, because in many cases
the continental shelf had not been delimited and the way in which States intended to
apply the provision was not known. Moreover, the cuestion of the ocean‘space of
iglands was closely linked with the concept of special circumstances, and, in the
opinion of séveral delegations, the content andimplications of that concept needed
to be clarified. |

His delegation had submitted an additional document (A/AC.lBB/SC.II/L.53
dealing with thé case of swall uninhabited islands without economic life situated
on.the continental shelf. In that document, his delegation, while providing for the
possibility of an island having ﬁaters of its own, wished to maite it clear that the

exigtencéd of islands, pariicularly small uninhabited isglands without sconomic life,

in the proximity of another State did not affect the delimitation of the continentsl
ghelf or the territorial seca as between the adjacent States concerned. 4 similar
opinion had been expressed in-international legal decisions and in vritings on

international law. ¥or example, in paragraph 57 of its judgment in. the
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North Sea Continental Shelf Cases, the Intermational Court of Jusitice had taken the

view that the presence of islets which might have a distorting effect on delimitation
should be dignored. The United States writer, David Padwa, in an artiqle_inrthe
International Law Quartérly of -October 1960, had algso expressed the idea that it
was reasonable for small uninhabited islands tc be excluded from the legal

recognition of the continental shelf. While his delegaticon sympathized with some of

the arguments put forward by those who wished to retain the provisions of the

1958 Conventions as they stood, it felt that it vould be much betler to have clear
rules, Lastly, his delegation again wighed to emphasize that it was not challenging_
“the right of -islands consitituting State or of islands forming part of an archipelagic
State or of a territorial unit comparable to an archipelago to their respectivé sea
areas. S o : - S ‘
, Mr, O'DONQGHUE (Mew Zealand) said he had intended %o express support foi
the proposal submitted by Fiji in decument A/AC.lﬁS/SC.II/L.42 and especially. for
the definition of imnocent passage, but understood that further efforis would be
made to .produce a more generally acceptable text. With regard to the Turkish
proposal in document ﬁ/lC.lBB/SC.II/L.SO, Few Zealand could not support such a

geheral proposal -without fuller discussion of the so-called problem of islands.

The proposal did not indicate vhat purpose the suggested study was o serve, or
which1Werenﬁhe islands whose geomoxrphological and bathymetric-aspeéts were to be
examined. “If the proposal relasted. to a specific situation, such as ithe problem of-
delimitation between oppogite States, it would have.to be much more precisely.
formulated befofe_the_Suwaommittee couvld consider it adequately. However, if the
proposed study was to have more general objectives, they would have to be clarified
and made the subject of a discussgion in which all points of view could be expressed. -
That conviction had been reinforced by the Romanian representative's remarks about
islands. S : S
Mr. TOSTHANAKA (Madagascar), introducing the draft article on the régime
of islands in document A/AC.138/8C.IL/L.43 on behalf of the sponsors, explained that

the draft article had the support of all the African delegations. It reflected the

importance wvhich the. sponsors attached to the concept of the common heritage of
mankind and their concern that the interests of gll States in the matter of islands
should be taken into acocunt. The sponsors had recognized the need fo determine
clearly the maritime spaces of islands, in respect of which existing lew was defective
In paragraph 1 they §&#d listed soime of the factors that should be falken into
consideration, although the list was not exhaustive, In paragraph 2 they had

emphasized that island Bitates and archipelagic bHiates were not aflected.
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He hoped that both the draft article and the principle of equity which it
reflected; would receive the consideration which they deserved.

Mr. DJATAL (Indonesiaj said that the draft articles on afchipelagos in
document A/AC.IES/SC.II/L,48 represented an attempt o formulate, in greater detail,..
the three basic principles pul forward by the same delegations in
document A/AC.138/5C.TIT/L.15. In drafting the text, the sponsors had taken very
careful account of the views expressed by a large number of delegations. However,
some of the points raised - partioularly,'fhe problems associated with the passage
of warships and submarines through archipelagic waters, including the passage of
nucledr ships or ships carrying mclear weapons or other dangerous subgtances — had
not been adequately covered, primarily because the archipelégic States, owing to
their varied domestic and geographical circumstances, had not yet arrived at a
common position. Fof'some,'archipelagic States such p}oblems were .not. so .significant,
but his own country, because of its importent and very strategic location, was
exiremely congcious of the significance of paséage of foreign warships and submarines
through its archipelagic waters. His Governmeni would therefore like toc be informed
of the movements of such vessels., The information would not be distributed to other
Powers or’ to the "enemy" of the warships or submarines concerned; it was needed
merely o meet security regquirements at the domestic and regional levels.

In article I the sponsdrs had attempted $o define the concepis of "archipelagic
stateﬁ and "archipelago"., An archipelagic State was defined as a State consiituted

wholly or mzinly by one or more archipelagos. The article did not deal with coastal

archipelegos for which a special regime exigted. The definition was_intende&‘to
cover only those countries which were archipelagic States in the real sense, énd for
which a special legal rTegime, including a special regime on passage, would be
necessary. The words "closely interreclated" were very important: isolated islands
in the middle of nowhere could not be regarded as forming an archipelago with other
isolated islands. A further requirement was that the cofmponent islands must form
an "intrinsic geo graphical entity”;‘.that would exclude, for instance, most island
groupings in the pacific ocean, because there was no geographical connexion between
them. The application of the archipelagic State concept was further limited by the

criterion of ecénomic, political and historical wmity. Islands which did not possess
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that unity shogl@ not be regarded as an archipelagic State. The historical element. -
had béen:intfodﬁqéd hecauge it wag very importan£ for somé archipelagic States which
had regardéd‘themselves as a singlc entity from time immemoriﬂl. In short, although
an archlpelaglo State must consist of one or more archlpelagos and an arohlpelago
must con51st prlmarlly Ol 1slands, not dll 1slands or 1slané groups met the tegts
for an archlpelago. Therefore, not a1¥ igland Suates could be conSlderPd asg
archlpelaglc States.

Article II defined the right to draw straight baselines joining the ouwtermost
points ol the outermost islands and drying reefs of the archipelago, from which the
extent of the terrltorlal sea vas o be measured. That érrangement‘was importént to
hig country, not only to Prouect the natural resources of the archlpelago for the .
beneflt of 1ts people, but also for other non-resources purposes such as the
malntenance of pollﬁlcal ﬂﬁablllty, the promoition of lnternlsland communlcatlon and
economic. relatlons, and the preservation of domestic peace, good order and secur&ty. L
For IndoneSLa the waters between the iglands were not a separating, but a unifying,
factor. His.country had learned, particularly during the period of colonial .
domination, thaf its unity as a nation could be preserved only by the archipelagic
concept. Indeed the Indonesian National People’" Congress, had decided, at ite
most. recent sesslon, that the archipelagic prlnclples adopted by Indonesia in 1957
should contlnue to foxm the basig of the uounﬁry g natlonal pollcles. .

Article IT also speclfled the conditions under which stralght basellne might
be drawn, 1n order to prevent any arbltrary use of the straight basellne method. In
drafting those conaltions, the sponsors haa been gulded prlmarlly by the 1658
Geneva Conventlon, in whlch coastal archlpelagos were given the right to draw stralgh?
baselines., If a coastal archlpelago vas glven the right to draw such baselines under
certain conditions, it would bhe 1110@10@1 and uwnfair to deny a s;mllar rlght
archipelagic States.

The very reasonabie provision that the drawing of stralﬁht basellnes 5bould
not depart to any appreciable extent from the geperal conflguratlon of the
archipelago reflected the position in regard to opasmal,archlpolagos pgrtalnigg to
a comtinentai State. In determining the s{arting point for drawing the bhaselines,
the sponsors had taken a great deal from the 1958 Convention, in which problems such

as low-tide elevaiions had been considered. The article also gtipulated that, in
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drawing the bagelines, an archipelagic State must not cut-off the territorial sea of
another State and that lu muist Cl@&“ly indicate the gtraight bhaselinesz on a chart Ho
which due puhllolty mist be given. The article would thersfore prevent any '
misunderstanding as to the extent of the archipelagic waters. Thus, the'right'bf the
archipelagic State to draw straight baselinés was subject to a rumber of conﬁitidﬁs,‘
reflecting s balaﬁéed'approach in which an attempt vas made %0 pravent arbitréry
meagures from being taken Ty any State, while preserving the basic interests of a
partlcular group of States. '

Artlole ITT attempted to define the nature of the right of the archipelagic Sxate
ovexr the archlpelaglc vaters. The waters within the baselines of the archipslago were
oonsidered'io be archipelagic waters under the sdveréignfy of the archipelagic State,
and that sovereignty extended to the water cdlumﬁ, the airspace, the sea~bed and the
subgoll thereof, and all the resources contained therein. The afchipeiagio States
considered-the‘arohipelagic waters as an essential part of their natioral territory aﬂd,
ag far as'they wera concerned, territorial seas must be considered to cover an area
outgide the archipelagic vaters, and thus outside the straight baselines of the
archipelagic étate, Nevertheless, in exercising sovereignty over the archipelagic
waters,; the dfchipelagic States were mindful of the need for the vessels of other
countries to pass bhrough some of %hObe waters. Article IV accordingly stipulated
that the 1nnocent passage of forelﬁn vesselg should exist through avchlpelaglc waters.

The_questlon had often arisen of whether watere within the baselines of an
archipeiagic Sfate ghould be COnsidered as internal waters or as fterritorial seas.

The four sponsors followed different practices with regérd'to thait problém{ Indonesia -
recognlzed thaﬁ the Uaters inside its baselines ere internal waters but D"1:La:|_"ar1‘t.eecl
1nnocent ragsage for foreign ships through sealanes. The Philippines regarded the
waters within its baselines as purely internal waters, with all the consequences
resgulting therefrom Fiji maintained that the wvaters within the baselines had the
character of terrltorlal geas, with fthe conseqguence that the rLght of innccent passage
through them was guaranteed. Ior all practical purposes, Maurltlus also regarded the

waters within the baselines as ferritorial seas. The practices of other States and

the opinions of writers alsc varied.
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In order to meet that difficulty, the sponsors had introduced a new concept,
according to which the waters inside %he baselines would be known as "archipelagic
waters" or "waters of the archipelagic Staie", having an atiribube of internal waters
namely, severeignty over ‘the walers and their resources - and an atbtribute of
territorial seas - the recognition of immocent passage through sealanes. Unlike the
concept of "internal waters", the concept of ”archlpelaglc waters" admitted the
existence of innocent paSseme. Unlike the concept of "territorial sea", it admitted
innocent passage only through sealanes, and not throu 7 the whoie bhody of arohipelagie
waters. ' ' '

Theferchiﬁélegic States had no intention of preventing the passage of foreign
vessels as long as such passage was innocent passage. It was in the interests of
the archipelsigic States themselves to facilitate it, because they too were heaV1ly
dependent on international communications for thelr economic development.
Consequently, while recognizing the need for the vessels of other countries to pass .
tnrough the arcnlpelaglc waters, the archipelagic States also recognizéed that not
ail archlpelagﬂc wiers were necessary for 1nternatlonaj navigation. That vas why
the draft avticles stipulated that an archipelagic State might designate sealanes
suitable for the safe and expeditious passage of ships Through its archipelagic '
waters. Of course, not all archipelagic States might need fto establish such sealémés_s
either becavse their waters were nob indispensable for intermational navigation or
hecause the establishment of sealanee would not comtribute significantly to thé
maintenanee of their domestic peace, good order and security. If the archipelagic
State did noi establish any seaianes, the right of innocent Passege'through its
archipelagic waters would still exist. '4 ' o ‘

The principle of the balanced approach,wasgfﬁrther epplieﬂ in the previsione'
onn the designation of sealahes‘through the afchipelegic waters within which the right
of immocent ﬁe eage would.ex;ut. 'Firstly, the seeianee might be designated solely by
the erchipelaglo étate, wideh misht change them from fime fo time, primarily for
reasons of domesbic security., IT¥ might also prescribe traffic sepayation schenmes
within the sealanes, as well as make lawe and regulations for ifs own protection.

A1l those vights originated in the'ﬁiew"ﬁﬁe% archipelagic waters were part and

parcel of the archipelagic Siate's sovereign territory.
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On the other hand, the article clearly stipulaﬁed the obligations of the
archipelagic States in desi-gnatiﬁg sealanes and prescribing traffic separation
schemes. Fivstly, although an archipelagic State might substiiute other sealanes
for those previously designated, it wight do so only aifer due publicity. Secondly,
in prescribing traffic separation schemes through sealanes, it must take into
consideration, inter alia, the techriical advice of competent international
organizaiions, any channels customarily used for internationzl navigation, ithe
special characteristics of particular channels, and the special characteristics of
particular ships and their cargoes. Thirdly, if an archipelagic State designated
sealanes through its archipelagic waters, it was under am obligation to demarcate
them clearly and to indicate them on charts to which due publicity must be given.
Pourthly - and that was the most imporiant provision - the draft articles stipulated
that the right of passage through the sealanes could not be suspended. If for any
reason a particular sealane had to be closed, the archipelagic State would designate
another sealane in its place, and then only after giving the matter'éuenpublicity.
That provision constituted the strongest guarantee that the right of innocent passage
of foreign ships through archipelagic walers would be respected; it was specifically
designed to allay any fear that an archipelagic State holding an Jdmportant key to
international navigation might miguse it. '

While article V laid down conditions which thé archipelagic State had o observe
in determining sealanes and trailic separation schenmes, it also required passing
ships to observe the rules and regulations enacted by the archipelagic State., The
power to enforce the rules and regulations would have to remain within the
competence of The archipelagic States, Paragraph 8 dealt with non-compliance by
forelgn warships with the mules and regulations enacted by archipelagic States to
promote safety of navigation, the pressrvation of their environment, and the
protection of their peace, good crder and security, without purporting to prevent
the passage of such warships. I any foreign warship disrvegarded all or any of
those regulations, the archipelégic State would have the right to request the
offending vessel to leave its aychipelagic waters, as directed by it, and if
necessary to consider the passage of such warships, for a certain time in the future,

as no longsr innocent.
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In any case, the difficult problem of the passage of warships, submarines,
muclear-povered vessels or ships carrying nuclear weapons was of épeoiai interest to
only a few Powérs; it was of little or no interest to the majority of States, and
in particular, to the developing countries, which did not usually possess‘warships,‘
submerines or nuclear weapons, at least not in largb mumbers. Only certain Powers
seemed to be lnteresﬁeu in ;uafanteelne the freest possible passage of their
warshlos through archlpelaﬁic waters, a practice which tended to increase vather than
to le1n15h world temgion. World peace and security would therefore be best protébtea
if States were to think less in terms of power politics and more in terms of
development polltlcs. Mbreover, the very easgence of the free passage Tequirea by'
the hlobal Powers affected the security and political stability of an arc h7pelaglc
State 1ike Ind0n931a. Consequently, his delevatlon reserved the right to submit
separate draft articles on the passage of warsnlnsg including submarines, nuclear_
powered ships or ships carrying nuclear weapons, at an appropriate time.

o Hany delegations had also referred to the problems associated with "straits used
Tor international navigation”. One of the‘arduments put forward in support of ‘the new
condept of ”free transit" was that, since "straltv used for 1nternatlonal naVLgatlon””
wern used bJ so many ships, the régime of passage through such straits must be the “
feﬁlme of ”free transit'; otherwise the inbternational conmmnity vouid suffer. Hls
&eleﬂatlon d¢d not share that view, since the more important a stralt became for
international navigation, the more ships would pass through it and the greater the
ianger to the coastbal States in the form of nollution, security and other hazaxeds.
Other parts of fhe territorial sea, in walch the régime of innocent pASgagLe was
eppllraole, were not subgect to the same dangef.; vet fthe coastal State was
recoqnlzed to haﬂm more rights theve than in "straits used for international
naVL 1t1on”. The Moroccan repres entatlve had rightly pointed ou t that coastal Staues
bordering on imporﬁanﬁ and crowded straits used for inbernational ﬂdVlﬁatlon were
also geographically disaﬂvantagedyStaﬁﬁéa The contention that innocent ﬂassage waé g
detrimental to the 1nterests of the 1nternat30na1 communltv wasg d mytn not OﬂlJ o
because the coastal States conoe"ned were also members of the lnternatlonal
commnity, it also becdasn hlutD”y had shown that the pvlnclple of innocent passage

had proved qul te satisfactory i in striking the balance between %he interests of States

vhose vessels uged the stralts and the 1ntevestq of the coastol States themmelves.

Conga uently, his delegation would contirmie vo defend that principle.
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Another argument put forward in defence of the "free transit" concept was that
the principle of imnocent passage could easily be subjected to arvitrary Suspension'by
the coastal Stateé. The 1958 Geneva Convention stipulated the principle of the
”ﬁon«suSPension” of innocent passage through straits used for international navigation
and had recognized that the régime of such strailts was part of the régime of the
territorial seas. The only difference between the Terrvitorisl sea in genersl and the
territorial sea forming part of Ysbraits used for internationsal navigation" was thal
the right of innocent passage could not be suspended in such straits, whereas it could
be suspended in other parts of the territorial seas. ' The requirement that the right
of innocent passége should not be suspended had also beeﬂ,inoorporaﬁéd in the draft
articles in document A/AC?IEB/SC.II/L.IB, of which his delegation was a sponsor.
Therefore, the contention that innocent passage through "gtraits used for internaibional
navigation" could be easily and arbitrarily suspended was a fallacy.

The optional nature of the clause on notificetion and authorizavion with regard
to warships, research ships, ships carrying nuclear weapons or nuclear-powered ships

-had also been misinterpreted by some delegations. The optional clause was intended

to meke it possible .for coastal States to establish such a reguirement if they wished.

In any case, the requirement must be non-discriminatory. If some delegations feared

possible digerimination, the Indonesian delegation would have no objection to making
the clause on notification and authorizastion compulscory instead of optional.

, The provlem of stralts had also been confused with the problem of international
tradé and the giobal strategy of the bhig Powers. His country had every sympathy with
those who needed intermational trade, because it too was dependent on such trade.
Nevertheless; higtory had shown that innccent passage had never caused any difficulties
for international trade. For centuries international trade had flowed through straits
regardless Qf the breadth of the {territorial seas of the coastal States and regardless
of whether the straits concerned were mors or less than six miles wide. The
principles of innocent passage had never been gquesgtioned, because they had proved %o
e vefy satisféotory. Thé problem had ariseﬁ only recently with the progress of
techﬂglogy‘andjth@ need for the big Powers to pursue their respective global strategies.
Tet therprogress of technology had crested more and more ships entailing more and more

potential danger to the coastal Htales, such as maumoth tankers, nuclear-powerad
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vessels and ships carrying nuclear_weapdnsa‘“that developmemt,called for a more
regulated, not a freer, passage. HMoreover, some countries which claimed the right of
free passage through the ﬁaiers or straits of others did not even permit the innocent
pagsage of the warships of cothers through their own territorisl seas. The attempt to
confuse the problems of international trade and economics with the power politics of.
the big Powers would merely complicate the issue.

A further criticism made of document A/AC.13%8/SC.IT/L.18 was that it sought %o
impose a étx@pter régime of innocent passage then had been gencrally sdmitied.
Article 11, peragreph 3, staiing that the coastal State should have the right td be
compengsated for works undertaken to facilitate passage, had been singled out in that
cohnexion; Yet the compenéation provided for in that article was not intended fo he
& toll, but merely compensation for the work which the coastal States might have done
to facilitate the passage of others. For example, Indonesia was a developing country
which had to use any available funds as efficiently as possible. It aight not be in
a positicn to allocate funds to make its waters safé for memmoth ltanlkers. However,
if Indonesia falled to improve its mavigational aids, it would be accused of neglecting
those straits, snd the dangers tc the country itself wouldipe nml’Gi:plied._° If it used
its scaxrce resources to remedy the situation, the expenditure would be for the benefit
of those wishing to pass through the streits, and not of its own people. Conseguently,
the purpose of article 11, paragraph 3, was not to institute a $oll or a device to
complicate international navigation, but merely to facilitate such navigation without
over-burdening the coastal Staies.

Lagtly, he drew attention te an error in the tenth and thirteenth lines om
page 15 of the English version of document A/ﬂC.lﬁE/SC.II/SR»TO, where the words
"free passage" should read "innocent passage".

Mr. POCH (Spain) said that his delegation wished to define its initial
position on one of the most important problems before the Sub-Committee, that of the
Yogpime of iglands®, The problem wasg important becanée of the large number of States
it directly affected and %ecausé of the great variely and complexity of the situations
involved., In addition to insular or srchipelagic States, there were slso what had
been called '"mixed States™, namely, States that -included one or more archipelagos or
groups of islands as su integral part of their national fterritory, and the vexry many

States thal possessed islands of other kinds.
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Another Tact that should be horne in mind was thai, from a purely gsographical
gtandpoint, not all lands emerging from the sea nossessed the same characteristics.

Prom the standpoint of the general codification of the law of the sea, it was essential
tc determine which gecgraphical factors should be selected and defined,

In his delegation's view, there were two important preliminary tasks to be carried
outs that of preparing s generally acceptable definition of islands and, if the future
Conventicn was to follow in the footsteps of the 1958 codification and adopt the
hypothesis of "gpecial circumstances" for delimitation purposes,” that of clarifying
which territories were genuinely affected by such 'special circumshances'. The mere
presence of iglands in the neighbourhcod of an ocean space to be delimited did not per se
conagtitute a gpecial circumstance.

Once those‘preliminary questions had been resolved, it would be easier to determine
what "régime of islands" should be included in the law of the sea. The Sub~Committee
should proceed methodically to establish solid general principles from which it would be
possible to derive just solutidns for all the hypotheses encountered. The starting point
should be identity of treatment for all the integral parts of a Siate's territory in the
matter of the righte and duties connected with the ccean spaces adjacent to those
territories. ‘ ' v

The basic principles that should govern the régime of isiands, 1ike the law of the
gsea as a whole, were the unity and territorial intezrity of the State, including its
territorial waters and suprajacent air space, the indivisibility of thé sovereignty of
the State over its territory, and the sovereism equality of all States.” Application of
those principlés would make it possible teo establish a just régime for all island
territories.

The problem of archipelaéjo'sF however, required special attention and separate
treatment., The time had come to meet the 1bngstanding claim of the so-called
"archipelagic States". B8ince the last century, Spain had‘suppértéd the idea that an
archipelage consiituted a natu:c&l-uni't9 with the islands and the waters wniting them
forming an indissciuble whole. <Conseguently, his delegation fully endorzed the ideas and
principles contained in dccumenté'ﬂ/ﬂG.l§8/SC.II/L415 and L.48, which zhould constitute
the basis of the Sub-Committeels work on the subject. . |

Archipelagic States were understendably concernsd about theif security and the régime

»f navigation through archipelagic waters should therefore be that of "innoocenl passage”,

ok
28 pronosed in those two documents. Such a concept fully satisfied the requirements of
seaceful navigation and free communicabion among the peoples, while saleguarding the

legitimate gecurity interests of the coastal States.
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Hls de1egatlon could not, however, accept paragraph 7 of the Unlted Kln sdom draft
article (H/LC 138/80 II/u.dﬁ There was no legal basis for the condition which it
attempted toc establish as a counterpart to the'rGCOgnition of the factusz eﬁistence of
the archipelagic State. MHorecover; paragraph 8 of the draft article, when taken in
conjunction with paragraph 7, revealed that such a solufion would lead to an artificial
division of the régime of nav1matlon within archlpelaglc waters, to the datﬂlment of the
political unity of the State concorned

Pollution problems were esp901a11y acute in ihe case of archipelagos, nct onlf
because their geography multlplle& the risks of accldents at gea, but also because in
some cases (coral iglands, etc. ) the very nature of the iglands made them hlghly
vulnerable to damage from polluiion. Hence the need for the‘coastal State to be
empowered +o establish sealanes and. traffic se@aratioh gchemes in archipelagic waters.

Since tﬁe situation of afchipelagoes or igland chaing forming an integral part of a
"mixed State” was similai fo thdt ofrgwﬁhipelagic States, thej should be treated in the
sanle wéy. In that oonnex1on, hla delewatlon supported the idea in article 1,
paragraph {(6), of the Chinese. proposal (4/4C.138/8C.1T/L. 34) that an archipelago or an
igland chain consisting of islands close %o each other mlght be taken as an integral
whole. - .- |

The Turkish delegation had made an interesting proposal,for a study on islands

(ﬂ/ﬂC,lBB/SG,II/L,SO), to be carried out by the Internatiomal Hydrographic Organization.
The suggestion, though highly laudable ahd constructive, was not a very rgalistic one.

. The International Hydrographic Orgenization possessed no hydrographic data of its own
and would have to approachk the various States -for the necespary data if; in fact, thqx
were available. It might consequently be more practicable to address a divect request
for such data o the various Stabes, particularly to the more technologically developed
States. _

As for the comments by the representatives of the Ukrainian Sov1et socialisd.
Republics and Bulgaria, the Sub-Committee was already well aware of the arguments put.
forward in favour. of free transit through straits. The Ukrainisn representative had.
asked what would be the result if free transit through straits was not permitted. The
answer was clear. 4 nuclear subhmarine would have to travel oan the surface; showing its
national flag, and the overflight of military aircraft would be controlled.. There
would be rio interference with merchant shipping. The vast majority of countries would

_be strongly in fevour of such a régime, to.which.only the great Powers would object,
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The Bulgarian representative had stated frarkly that the régine of free transit
through‘stfaitgtwas a political necessity in that, since disarmement was not likely
to be achieved in the foreseeable future, it was requited to mainbain the balance of
military vower, - o

Whatever the stratesic problems of the great Powers might be, the couniries
bofdériﬁg on straits were not prepared o be the victims of their policies. The
General Assembly had decided to convene a Conference on the Taw of the Sea on the
bagis of peace on the seas and nol for the purpose of tailoring the law of the sesa o
the sgtrateples of the grealt Powers.

Mr. DUDGECK (United Kingdom) said that his delegation had always maintained
that, in drawing up a new convention on the law of the gea, a balance had to be struck
between the interests of individﬁél States and those of the international comminity.as
a whole. It recogmized the great:importance that a mumber of States attached do the
concept of “the political, économic and social entitiy of an archipelagic Siate. It
did not belleve, however, that that concept should be phrased in such general terms
that it could be used to link isglands separated by -considerable distances across large
areas of ocean. In thalt connexion, it felt thai the draft articles on archipelagos
in document A/AC,158/SC.II/L.4B 21d not go far encugh along the road towards a

definition. )

His delegation had submitted a draft ariicle on the righis and duties of
archi?elagic'sfates (A/4C.138/50.11/L. 44} to assist in establishing new and equitable
rules to cater for the concept, a concept that was not, in fact, accepted under

xlstirve internstional law, either customary law or the 1958 Geneva Conventions.
For that reason, the Spanish representativels objection that paragraph 7 of the

draft article had no legal bagis,; though perfectly accurate, was irrelevant. The
United Kingdom was proposing an entirely new legal régime. :

The criteria put forward in parapravh 1 of the draft article represented a
reasonable basis on which a State might declare itsell %o be an archipelagic State.
Such déclerations would clazify the situaticn and avert doubts and uncextainty'in the
future. The criteria that an archipelagic State should be entirely cémposed,of three
or more islands and that no territory of another State. should lie within the
perimeter of the enclosed area were self-explanatory. The criferion of-tha length
of the straight baseline might, however, require some explanation. The m&jority of

the coastal States that had implemented article 4 of the 1958 Geneva Convention on the
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Territorial Sea appeax‘e'q to have accepied that the length of their straight baselines
should not excped 48 miles, namely, four times the figure most often mentloned as a
suitable mexdmum breadth for the territorial gea.

The criterion of the ratio of land area to water area way an important and
necessary one. There was a natural relationghip between a coasial archipelago and
its mainland, bat no such relatibﬂship existed in the case of an oceanic
archipelago. The purposs of the water/land ratlo was to re@laoe that relationghip
and establish the fact that an archipelago was a gemiine geographic entity.

Paragraph 7 of the draft ariicle was designed to ensure that those parts of
archipelagic waters which were now used as routes for international navigation would
contimue to be available to the enitire international community. The preposals were
predicated on the assumption ¥hab there would be a régime on passage through the
territorial sea, as well as in straiis, which would safeguard the interesis of his
own country and those of the international communify.' In that conneﬁion, hig
delegation had always supported préﬁosals that there should be unimpeded péssage for
ships and aircraft through and over straits-used for international traffic. |

He wisghed to draw the Sub400mﬁitﬁea's attention fo the procedure for compulsory
settlement of disputes that was provided for in paragraph 12 of the draft article.
Such = procedure was an éssential element in ensufing conformity of State practice
since, however carefully Trules and criteria were drafted, there would always be room
for germine differences in their interpretation, and‘such differences should not be
allowed to fester when negotiations had heen tried but had failed.

The introductory note accompanying the draft article was not a mere formal
reservation of his Governmentls position. His delegation was veady to consider
medifications of the draft article to accommodate the interests of other delegations
within the framework it had suggested. _

My, AKYAMAK {Turkey), referring to the comments made by a- rumber of
representatives on his delegation's proposal for a study on islands
(4/8C.138/80.13/L.50), said that that proposal should be read in conjunction with
paragraph 2 of another proposal before the Sub-Committee (A/ﬂ0.138/SC.II/L-45>$ of
which his delegation was a spousor and which clearly indicated the limitations on the
geographical scope of the proposed study. ; :

It was 1nposszble to disregard the fact that new concepts regarding the law of
the sea had evolved or wers evolving, such as those of the economic zone and the
patrimonial sea, which gave risge %o specific probléms, some of them affecting islandsa
The considerable muibef of proposals submitbed with respect to islands revealed an

avareness of such problems.
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The proposed stuay 1ouln bo o pure ly 501oﬂtlzic and technical one, with no

The representat;ve of New aedland had enoalred whether 1%

political implications.
Only two of the

would touch on the guestion of dellmltatlon between opposite States.
relevant factors - oontlﬂU1ty to the nrlnolpal territory and sltuatlon on the

oontlneﬂfal shelf of another terrltOJy - cpula have any bearing on that quesﬁlon.

Wone of the other factors could be said 4o have any direct connexion with delimitation

between opposite States.
The Spaﬁish repfesentative had expressed some doubt concerning the reliability
out by the. International Hydrographic Crganization, on the ground

of a study carried
that that organization‘would obtain the :elevant data from States_and noet by direct

reseéfch. While the Turkish delegation was in no position to speak fox the
organizétions its representative had offered ite services for the purpose and
presuﬁably, therefore, it regarded itselfl astgualified. I+t should be borne in mind
in that connéxion that a number of United Néfidnv organs had already prepared useful
reports for the Commwttee on the basis 0; 1n;ormatlon supplied by States.; .

Mr. SA?OJHILO“ {(Ukrainian OOVlet bdc alist Republlc), speaking in exercige

of h¢s rl ght of reply, said that soume of the Spanish representative'!s comments . called

for an answer. ihere could be no deubt that the proposal on nav1gat10n through the

territorial sea in document A/AC l)SJSC II/L 18, of which Spain was a sponsor, was
intended to establish control by the coastal State over international navigation in

streits connecting twe parts of the high seag which were, in fact, international

shipping lanes.
It was trus tht the right of innocent vasssge was asserted but the quesilon
whether passage was innocent was left to the judgment of the coastal State. There

were obvious reasons for the application of such a régime to territorisl waters, and

ain from

the ships of emy State vhich objected to its application conld simply ref
Shipping lanes through straiis uged for internaﬁ;onal

entering the waters in question.

navigation were in no way comparable. BShips passing through such gtraits vere rot

intending to visit the coastal State but were moving from one part of the high seas . .

to another{A In such a cas e9 tﬂe flﬁhi of passage could not be left to the arbitrary

decision of the ccastal State.
Some ofl the speakers supporting such a, crégine had openly referred to -strategic

interests and had expressed the hope that the régime would vestrict the activities

of navies on the high geas. T4 could _nO'tg,however9 be argued that the control of
gince—the vast majority

straits wonld Tead 4o the disconlinvance of navel operations,

of countries possessing navies did not need to pass through straits to weach the high

Seab.
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In that connexion, he warned the States bordering on straits that the inmtroduction
cf the proposed régime would create acute tension between the military aliiances, each
of which would do their uimost to secure the support of such Staies.

The representative of Bulgaria had dravn attention to a2 curious provisgion in
article 15 of the proposal in document A/AC.lﬁS/SC.II/L.lB. Paragraph 1 of that
article specified that the coastal State might require prior notification of the
passage of foreign nuclear-powered ships or ships carrying nmuclear veapons.

Paragraph 2 of the same article stated that the provisions of paragraphk 1 should not
prejudice any agreement to vhich the coastal State might be z party. That was a
direct incentive to the great Powers to incorporate the coastal State in a military
grouping, and was clearly a loophole Ffor the introduction of discriminatcry measures.
Mr. BOJILOV (Bulgaris) said thet his delegation reserved its right of reply
to the Spanish representative's statenment.
Mr. ZOTTADES (Greece) sald the representative of Turkey had given an

assurance that the purpose of the proposed study on islands would not be political

but purely scientific and technical. However, his explanatory remarks, the formulation
of the proposal in document A/ﬂc‘lﬁs/SC.II/L.45 and the exclusion of island States

and archipelagic States showed that such a study would be discriminatory and
superflucus,

The meeting roge at 11.50 p.m,.
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