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CONSIDERATION OF QUESTIONS REF~D TO THE SUB-CO~41TTEE BY THE COi~MITTEE..UNDER " :: -. 
THE TER~ OF THE "AGenT REACHED ON ORGANIZATION OF WO~{" AS RFAD OUT BY THE .. 
CHAIP~N AT THE 45TH ~D~ETI%IC OF THE COF~IITTEE.HELD ON 12 I,'~RCH 1971 (oont____._inued) "i ./)~ 
(A/AC. 138/SC I I / L .  21-53) 

. 

• " " ~ D  " " ~ " " 

~Ir i  0LSZO}~(A (~oland),  r e f e r r i n g  to the problem Of s t r a i t s  used. for  

international~navigation,:'said • t:hat where such strai~s were more than 24 miles 
• . 

- "  i"" . i . "  

wide no special r4gime ~,ras needed, since all ships in transit enjoyed freedom of 

navigation on the high seas beyond the territorial seas of the coastal States. 

However, where the width of such straits ~s 24 miles or less, a :.special r4gime vlas 

clearly necessary. Such a r4gime already existed in the customary.rules of 

international law, the r(gime of passage through international straits being different 

from the right of innocent passage through territorial waters. That difference had 

been acknowledged .explicitly or implicitly.in a number of proposals. Generally, lhe 

draft articles dealing with the r4gime of the territorial sea .stated that there 
.- ... : .... -.. :. 

• : 

should be no suspension of the right of innocent passage through straits used for 

international navigation~ indicating that the jurisdiction of the coastal Sta.te. in . 

such straits should be more .limited than in other parts of the territorial sea. The: 
• . 

r4gime of.s~:~alts, and especially~lhe question of unimpeded passage through them, 

should therefore be consid.ered uh:der item 4 of the list of subjects - straits used 

for international navig~ation- rather than item 2.4- innocent passage in the 

territorial sea. In the case of straits situated within the territorial sea, precise 

conditions would also have to be laid do%m for overflight by aircraft. 

The concept of free passage through international straits ~ms of particular 

importance to Poland because of its geographical position. The legitimate rights 

and interests of the coastal States should of course be safeguarded, but such States 

also had obligations. For example, they should be required to publicize information 

ou any obstacles or dangers to navigation known to. them. In some cases the right of 
• . 

free passage would become meaning:less if the coastal S~ate was allotted to Construct 

certain installations in the'.stra±ts:, f0r example submar~%e or overhead cables .and 

pipelines too near the surface, bridges across the shippi~g lanes or installations 

for exploring and exploiting sea'bed"r~sources. The coastal statesh0uld be required 
- .:. ~".: .." •. . .. ., ..'. .. ~ .. ". .. .. " . ." :. ' ... . . .  

to pay due regard to the interests of the international commtmity before taking•such 

action. Poland therefore considered that the following sentence should be included 

in the provisions ve -'~ go rnm~,5 international straits: 'The coastal State shall not 

place-~-t~e straits used for international haVig~tib-n-strUctures of any kind which 

could hamper or obstruct the passage of ships through such straits". It had submitted 
... 

a formal proposal to that effect in docuJnent A/AC.138/SC.II/L°49° 
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As to the question of shelf s,ress~ the main provisions of the Geneva. Convention 

on the Continental Shelf had proved viable and~ s,lthough some a]djustments might be 
". " .  .L 

ma.de~ Poland ss.w no reason %o revise %he legal sta.tus of the contmnen~sl shelf 

ests,blished by %hat Convention° I{owever~ its provisions concerning the outer limits 

of the continental shelf were obsolete and those des.ling with the delimita.tion of 

shelf a.rea,s between neighbouring Sta.tes needed clarifioation~ pa.rtioularly in os.ses 

w~ere there were special geographical circ~unstsnces. The only equitable and viable 

+ ' juri dicti over the basis for esta0blishing the limit of the cos0sta.l Sts.~e s s on 

continental shelf was s. combina.tion of depth and distsnce criteria, The outer iimit 
• 

fixed for the continental shelf should not be too far from the cos,st, in order to 

leave the largest possible ares. of marine space for the use and benefit of [bhe 
: ~ . 

international community. As to continental shelf' delimitation between a,dja,cent 
• . 

States: an equitaJole~ clearly-defined solution wo~dd have to be found for the ~roblem 

of islands. Poland shared the view that such delimitation issues should be settled by 

agreement between the States concerned in a,ccordance with equita,ble principles and in 

the light of all the relevant fa,ctors and circtunstanceso It did not a~ee that the 

median line should automa.tical!y apply in the sbsence of agreement between the States 

concerned on the delimits.rich of the sea-bed ares.s appertaining to an is!and close to 
. 

another State. The mere possibility of automatic application of the median line 

would seriously jeopardize any negotiaotions, since the ps.rty seeking median--line 

delimitation would be in a position to impose its will on a Sts.%e wishing to apply 

other criteria,. His delegation had dealt with other problems of coastal area 

delin~itation and fisheries in its statement in the Co~nittee on 5 April 1973. 

Mr. GLOVE.R (~i~]uritius)~ introducing the draft articles submitted in 

8f%er carefully considerin~ %he comm.en%s of other de!ega.tions on %he general principles 

they had i ~- ~ - ~ oropo~ec: ea.r]ier in document, A/AC.I~S/SC.II/L.15. General recognition of 

the concept of s,rohipelagic States would fill s ~ in international law The draft 
.. 

a.rticles defined an a.rchipela.gio $-~ste and dealt ~,~ith the marm~_er in ~,ich such a. S%s,%e 

could draw baselines for delimiting its terri°~oria,1 see~ the delineation and r4gime of 
- . 

arohipela,gic %~a.terso end %he conditions tu%der which %he right of innocent passage would 

ez, ist in %hose waters. They ~,~ere not concerned %~i9h arohipels,gos in general but only 
• .. 

with %hose which wholly or partly made up a,rchipelagic S%a.tes. 
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:~concopt of a.rchipela~ic S%a.tes was no% in%ended to cover continental coa.stal 

• ~ f" " States whose territory included islands The ~e_znztion did not invoke g'eomorpholocica! 

conditions, which wor&d be unfair to some Sta.tes~ but stressed the criterion of ~u~ity. 

The introduction of such e~traneous criteria a,s size~ length of coast-lime and 

population could only lea,d to a,roz~r~,rzness and co1~usion The provisions dealing 

with baselines also stressed the concept of unity ano. provided sal'eg~!a,rds a~a,~ns~ the 

ir~rin~ememt of Other Stabes' " ~- znuerests. 

The main provisions~ in articles III~ IV and V~ -tried %o reconcile the rights of 

archipelagio Sta,tes in-the e~ercise of sovereignty over their a,rchipel~io wa.ters wi-bh 

the interests of ~he in~e~na.tional co rm_m~i%y a.s a whole in such ma.tters a.s na,viga.tion 

a~d cormnu~ica,tions. There was provision for %he irn~ocent pa,ssa;ge of forei~ ships 

throug h arohipela,gic waters in "sea,lanes suitable for a. sa~e and e~peditious pa.ssage 

of ships". The coastal Sta,te wot~Id be required to give due publicity to the 

desig~a.tion of such sea.!a~es~ to take into consideration the reco~nenda.tions or 

~" ~ rs to terra.in technical advice of competent international organizations on such m~.,~-~e 

from closing %he sealames even for !~ea.soms of na,%iona,! securi%y~ a..nd to observe the 

a~plica,ble l~ules of international law when ena,ctin,~ na,tiona,l le~'isla,tion re~ula,tii%g 

ps.ssa@e through those sesAanes. As the sponsors ha,d different a.pproaohes to the 

pra,ctica.l a.pplioa,tion of the concept of _imnocen~ passa:ge in a,rohipela~ic wa,ters~ they 

h~.d agreed %ha,% ea,ch dele.L,~s.%ion should be free %0 e~{press its views on %hat subject 

and~ if necessa,,ry~ u ,~s .... a,pp - ~icle V clarify the Do-_.nz. ro.prma,~e a, eitions %o a.,ru -~o _ 

Mauritius had no stron6" views on the subject and wa.s preps,red %o a,ooep% whatever 

provisions emerged from the Confereuce regarding innocent pa,ssage in the territoria.l 
• . 

sea.. Agreement would nevez ~heless have 9o be reached on the morn of pa.sss@e to be 

accorded %hrou.gh a,rchipelacic waters a.s a prerequisite for %he interna,tions~ acceptance 

of %he concept embodied in the dra,f-b articles. 'The archipels@'io concept had important 

economic and social implications and should be a,ccepte<] a.s a, fa,ct of life. There was 

nothing in the draft articles tha.% would enable such cotuatries s,s Australia.~ %he 

United States or the United l<ingodom to e)~ploit that concept to their advantage. The 

sole purpose of the ~- ~- ....... c~ra_,. ~ a,roic!es was to ensure that a. Sta,te consisting wholly or 

-~ " ~ ~ ~' . It rea,sona.ble mainly of a.zchzpel~o~ knew vrha.t others were doing in its wa.ters wa.s a, 
.. 

Dronosa]_ ~ which ~.:~oul¢] ~'.~ ::;:~ -~- ~ " ~" St ~,,rcnmnela.glC a.tes protoer ss,-,-egmta,rds a.~d would ~.ot absorb _ _. , , . [ D - -  ~ <5 ~. _~ . . . .  

a.s m~cn ocean spa.ce a,s %he 200-mile solution %0 which ~[a,!-~a. subscribed° 
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}_~. N~N~Ai~ (Fiji) said %hs~% the dra£% articles in document A/AC~I~S/SC.iI/L.48 

of which ~iji was a spon.sor~ provided a basis for considering %he problem of- 

archipelagos and it hoped that they would ultimately be incorporated in the 

convention which the Con.feren.ce on. the Law of the Sea was expected %o adopt. They 

reflected the sponsors' interpretation of the archipelagic principles they had 

proposed earlier and should help %o dispel the doubts expressed about the possible 

effect of translating them into practice. Han.y of the provisions con.ce]min.g the 

establishment of archipele, gic baselill..es were direct adaptations of similar 

provisions in. the 1958 Convention on. the Territorial Sea and the Contiguous Zone. 

In order to reconcile the divergent opinions on. the qt~estion of archipelagos and %o 
.. :. 

enable the Committee to find an. equilable~ effective solution.~ the sponsors proposed 

a new approach independent of the existing concepts of inland waters and ... 

territorial waters. The new concept of archipelagic waters offered the prospect of 

accommodating the interests of archipelagic States without disproportionately 

affecting the interests of other States or of the international con~aunity as a whole. 

Archipel&gic waters would be in. every way subject to. the sovereign%y of %he 
• . 

archipelagic State %o which %hey appertained~ but would also be subject to a special 

regime with respect to the passage of foreign, vessels. D~aft articl e IV re&ffirmed 

the right of innocent passage of foreign ships ~hrough archipelagio waters, That 

right was qualified only by ~p. %n~ provisions of article V.which enabled the 

archipelagic State $o restrict %ha% right to sealsm.es suitable for the safe and 

I "" ~ e ' expeditious passage of snlp~ through such waters The %em~n "innocent passe~ge" had 

not been. defined in. the draft articles, as that concept was already being, clarified 

in. relation. %o the territorial sea. Innocent .passs, g~. in. archipelagic sealanes. • 
,. 

should have the ssme mem%in.g as in. the case of the territorial sea~ o~.~ei-~-~l~e %b_ere 

would be confusion. ~Io country need fear that %he dr&ft articles did not 

adequ&tely guarantee the ri~%% of innocent passage through arohipela.gic wa%ers~ or 

adequately provide for %he special security problems of archipelagic States. The 

provision, reserving %o arohipe!agic States the right %o designate and .substitute 

se&lan.es through archipel&gic waters was an essen.%ial safeguard for %he. preservation. 

of peace~ good order and security in. the archipelagic Sts~teo That S%s~te was 

nevertheless required %o give due publicity to such measures. Traffic separation. 

schemes and other regulation.s for navigation in. the sealanes would have %o be based 
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on certain criteria and s~iso given° due publicity. Because of the immunity attaching 

to government vessels~ warships which failed to comply with such regulations could 

be required to leave the archipelagic watez~ by a route designated by the 

archipelagic State~ which wo~11~0obe empowered to prohibit the passage of persistent 

offenders through its ai~chipelagic waters. Other~orise the archipelagic State ~ould 

not be pe~nitted to suspend the right of innocent passage of foreign vessels through 

its sealanes. In cases of extreme national emergency~ however~ an archipel~gic State 

might close a sealane ~fter due notification and substitute sm alternative rotate foi ~ 

foreign, vessels. " . ~ .... 

His Government would carefully exmuine the Turkish pr0posal for a study on 

isls/]ds~ submitted in document A/AC.158/SC.II/L.50. He doubted however~ ~rhether such 

a wide study~ which would have importa~q% implications for island S%ates~ was desirable 

or feasible in the short time available to the Committee~ especially in i v£ew of the 

political nature of the issues in~olved. There was also the problem 6f finding sm • 

appropriate body to carry it out. Fiji could not accept any dei"ogatioi~: from the 
.. 

existing regime applic~ole to Oceanic islands m~d would find it difficult to support 

the .'~Turkish proposal. ~ 

Mr. EIRCEA (Romania)afte~ ~ announcing that his delegation ~¢as joining the 

list of sponsors of document A/AC.I~8/SC.II/L.4~ observed, that a large nnmbel ~ of:~%he 

proposals before theSub-Committee were based on the idea that coastal States sliould 

have more extensiveeconomic rights in the zones adjacent %o their coasts. In his 

delegation's view, it.~.~as necessary %o di~aw up~ ~ith %he participation of ~.II S%ates~ 

a generally acceptable regime foi ~ the seas ~Id ocesms which would take into account 

the realities Of in.tel~n.ational life and current developments~ priority consideration 

being given, to the needs and in.terests of the developing countries. As %he 

representative of a socialist developing country~ his delegation, welcomed the fact 

that~ in many respects~ the sponso~-s of the v-o~rious proposals had left open. %he 

question of the presei~vation and exploitation of the biological resources situated in 

those economic zones. Such flexibility was one of the meam.s by vfnich generally 

&cceptable solutions could be achieved. A solution %o the problem of economic 

zones should not~ however~ prevent a~2eemen% on. the best means of u%ilizing the 

biological potential of the seas. The fu%u~-e law of the se~ must be based on %he need 

for increased co-operation between members of the international comm~unity in e~ spirit 

of mu%ual comprehension of their respective needs o 
. . . . . . . . . . . . . . . . . . . . . . .  



If the new l~les for the biological resourqes of the sea were to be realistic~ 
. . . • ... . 

. . . . . . . . .  ~. ... . . 

they must be based~ first!y~ on the need to guarantee an equitable share of those 
.-... . .. • :. ".. - . . . .  

• . ~ " - .  

resources to developing countries oorderl~.g the oceans~ and second!y~ on the need to 
• 

take due account of the needs of other States~.. particularly the land-locked States 
• "'! ' • ". 'k , 

and States which did not possess s/ly biological resources il~ the seas s~djacent %o 
.'. : : ,... .. .., ,. ' . . . . .  • ,-'. 

• 

%heir coasts but which~ because of their economic situation~ needed to obtain 
• .~ .. :: . .  .. 

• . 

such resources on reasonable terT.,~so For %hat :reason.~ i~ was advisable %ha% %he 
• . 

nature and scope of the rights of coastal States~ am.d the principles~ fomns and 
... , . . • 

procedures for their co-opera%rich with other members of %he international co_mmun.ity 
.• 

should be considered together. 
.~: • .. " .. . • ... .- 

Hi.'s de!ega%ion had carefully analysed the proposals submi%%ed to the 

Sub-Committee concerning the continental shel£~ as well aS the suggestions put 
. . 

forward in. the Working Group of the ~,~%ole. I% shared the general view that the 

rules %o be dragon. UP should reflect the changes in the situation since the adoption. 

of an. international convention, on the subject. Hsmy delegations had rightly 

'emphasized the question, of the outer limit of the contin.entai shelf. His 
• .. 

• .. 
.. 

delega.tion considered that the two criteria specified in. the 1958 Convention were 
.... 

wholly or partially inadequate, it agreed with other de2egations that a combina, tion 

of the depth criterion~ reasonaoly extended~ sm.d of a distance or%ten'ion of 

150-200 miles would be possible~ but it did not i~.ie out acceptance of a distm~ce 

,,criterion only. The question, of de!imitation bei~een, adjacent States~ particuls, r!y 

in. the case of countries fron.%ing on. narrow seas, deserved closer e,t%en%ion %hs~n i% 

had so far received. It was in. such cases that %he question of special 

circumstances often arose. 
: .. 

His delegation's decision to become a sponsor of document A/AC.!~IIS/SC.II/Lo4~ 

was motivated by the view that legal considerations should be considered in 

conjunction with economic~ geographic~ geological and other criteria. Such m% 

approach seemed more realistic a~%d mo~"e logical, since the Committee and %he 
- 

forthcoming Conference would be called.upon to dr.a~.r up rules appli<~able to a 

variety of special situa%ions~ s/~d not general~ bheoretical provisions requiring 

. . .['~/~-'" ° I I / L . 4 ~ ,  in.%erpretation.,~ l i k e  t h o s e  of  the  1958 Con.ven.%ions Documen.% A/AC ] o / u ~  

was d i r e c t l y  b a s e d  on the  D e c i a r a % i o n  of %~e 0 r g e . ~ i z a t i o n  of  A f r i c a n  U n i b j  
• 

• . , 

(A/AC.I}8/89) and on document A/AC.I:<IS/'SC.II/L.40~ but similar ideas were 
.. 

contained in the draft articles suom~tt~d by China and }]b~Ita in 
• 

documents A/AC. 1 ~8/SC • i I / L  ° "5:4 ........ e.no.r A/'ACo 1 ;,~/° I~'°II/L.28.o~. 
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The provision in %he Chinese proposal (A/AC.!38/SC.II/L.34) %ha% the breadth 

and limits of %he territorial sea as defined by a coastal State was~ in principle~ 

applicable 9o islands belonging %o %ha% Sta$e reflected a realis%ic recognition Of %he 

fact %hat there might be cases in ~:~hich circumstances made it impossible for an 

island %o be treated in %he same way as %he ac%ua! coastline of a S%ate. The ~la.l%ese 

proposal,(A/AC,i58/SC.II/L.28) also p rov ided  f o r  %he p o s s i b i l i % y  oi" d i s% ingu i sh ing  

between ocean space a p p e r t a i n i n g  %o coas%s and ocean space a p p e r t a i n i n g  %o i s l a n d s "  

%he idea t h a t  i s l e t s  should no% have t h e i r  own ocean space was r e a l i s % i c  O%her 

delegations had expressed themselves in favour o£ a de%ai!ed study of %he problems 

o£ islands. Indeed, %ha% aspect could no% be ignored if %he basis was %o be laid 

for r~les aooep%able %o all. His delegation had stated i%s views on %he matter: on 

several oocasions~ emphasizing %he in j~s%ices that might res~l% from the treatment 

of islands on the same footing a.s %he coast of a. S%a.%e. ' 

His delega%ion found i9 dif£icul% %o concede that the provisions a d0p%ed in 

1958 had then been~ or had since beoome~ o~s%omary r~les As the representative of 

Turkey had pointed ou%~ an analysis of the prepars.tOr3r work of %he 1958 Conference 

and of %he work of %he Conference itself shoved %ha%, even at %he %ime~ many 

problems had arisen5 i% wasno accident %ha½ %he provisions finally adopted had been 

drafted in indirect terms or by analogy. In %he case of the continental shelf" a% 

least~ %here could have been no ques%ion of customary rules~ for %he simple reason 

%ha% %~e term itself had had %o be defined. Nor could i% be said %ha% %he relevant 
. . 

provisions .had become a cu_s%omary rule sincethe Conference~ because in many cases 

%he continental shelf had no% been delimited and %he way in which States in%ended %0 

apply %he provision was no% known. Moreover~ %he question of %he ocean space of 

islands ~,,.Tas closely linked ~7i%h bhe concept of special ciro~m~s%ances~ a.nd~ in %he 

opinion o2 several delegations~ %he content and implica.%ions o2 %ha% concept needed 

%0 be clarified. 

His d e l e g a t i o n  had s~bmi%ted an add i%iona l  doormen% (A/AC.15,9/SC.II/L.5:j) 
d e a l i n g  ~ i t h  %he case of  smal l  unirff~abi%ed i s l a n d s  w i t h o u t  economic l i f e  si%uateo 

on. %he con%inenbal s h e l f .  I n  9ha% doc~m~ent, h i s  de lega t ion~ ~;,zhile p r o v i d i n g  £or  the 
• 

possibili~r of an island having waters of its o~.:n~ wished %0 make it clear %ha% t]~e 

existenb@ of islands~ par%ioular!y small uninhabited isla.nds without economic !ife~ 

in %he proximi~j of another State did no% a.ffec% %he deiimi%ation o£ %he continental 

shelf or the %erri%oriai sea as between %he adjacent States concerned. A si~~ila.r 

opinion had been expressed--in-i~=te-rna%ional legal decisions and in_~:!ri_t_i~g_S o_~ ................ 

interns%ions! law. For exa~]?ie~ in paragraph 57 of its j~dgmen% in%he 
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North Sea Co.ntinen.tal.:.She_l_f Ca>e_s~. the Inte~n~ational Court of Justice had taken the 

view that the presence of islets .which might have a distorting-effect on delimitation 

should be-ignored. The United States writer~ David Padwa~ in an article in the 
• .. 

International ..Law Quarterly of .October ]060 had also expresse¢] the idea that it 

was reasonable for small Lmi1.~habited islands to be excluded from the legal .., . .. 

recognition of the continental shelf.. While his delegation sym.pathized ~.zith some of. 

the arguments pat fozward by those Who wished to retain the provisio.ns of the , .. 

1958 Conventions as they stood~ i.t felt that it ,,..:ould be much better to have clear 

rules. Lastly~ his delegation again wished to emphasize that it was not challenging 

'the right of ... is.lands constituting State or of islands forming .part of an archipela~ic. 

State or of a.territoria,1 unit comParable to an archipelago to their respective sea. 

a r e a s .  

• . O'. ONoGm  Zealand)  had i n t e n a e d  to e pres  s u port 

the p r o p o s a l  s bn, i.-tt. d by i iji ±n doo   ent  / C.Z3S/SC.II/L.42 and e s ! o e c i a l l y . f o r  

t h e  d e f i n i . t . i o n  o f  i n n o c e n t  p a s s a g e ~  b~%. u .nde r s tood  t h a t  f ~ r t h e r  e f f o r t s  wo~tld be 

made to  . p roduce  a more  ~ g e n e r a l l y  acc .ept .able  t e x t ,  Wi th  regard. .%o %he T u r k i s h  

g e n e r a l  p r o p 0 s a l . - w i t h o u t  fu.l . ler,  d i s c t t s s i o n  o f  .the s o - c a l l ¢ d  :problem o f  i s l a n d s ,  

The p r o p o s a l  d i d  n o t  i n d i c a t e  wha t  p ~ r p o s e  t he  s ~ g g e s t e d  s t u d y  w~s to  s e r v e ~  o r  

wh ich  'were:...%.he i s l a n d s  w h o s e  g e o m o r p h o . l o d i c a l  and b a t h y m e t r i o  - a s p e c t s  were  $o be 
. ,  

examined , . . . : : I f  t h e  p r o p o s a l  r e l a t e d ,  to  a s p e c i f i c  s i t ~ a t i o . n ,  such  as  t h e  p r o b l e m  o f .  

d e l i m i t a t i o n  betm, e e n  o p p o s i t e  S t a t e s ~  i t  would  have  to  be m~ch mo~-e p r e c i s e l y . .  

f o r m u l a t e d  b e f o r e  ..the .S~b-,Cor:~z.ttee' ~ i . . cot t ld  c o n s i d e r  . i t  a d e q u a t e l y .  Ho~.~.ever~ i f  t h e  

p r o p o s e d  s t u d y  ,~a.s. %o have  more g e n e r a l  o b . j e c t i v e s , ,  t h e y  would  have  to  be c l a r i f i e d  

and made t h e  s u b j e c t  o £ . a  d i s c u s s i o n  i n  w h i c h  a l l  p o i n t s  o f  v iew c o u l d  be e x p r e s s e d ,  
. .  

T h a t  c o n v i c t i o n  had  b e e n  r e i n f o r c e d  .by t h e  Romanian  r e p r e s e n t a t i v e ' s  r e m a r k s  a b o u t .  

islands. " • " • 

}'iF, T:OSI~__ ~:4Iji& (l '4a.dagascar)~ i n t r o d u c i n g  t h e  d r a . f t  a r t i c l e  on %he r 6 g i m e  .. . . . .  

of  i s l a n d s  i n  docu~aen% A/AC.158/SC.II/L.45.on b e h a l f  o f  the sponsors,  e x p l a i n e d , t h a t  

the draft article had the su.ppo_~¢ of all the _African delegations. It reflected the 

importance which the.sponsors attached to the concept of the common heritage of 
. . . . .  

mankind and their concern that the interests of all States in the matter of islands 

should be ta]:[en into account The sponsors had recognized the ne~¢~ "to determine 

clearly the maritime spaces o£ is!ands~ in respect of ~hich existing law was defec,$iv~ 

In. para.gra;p}f-!  .... %t~-ey-liid l i s t e d  some o£ t h e  f a c t o r s  %l~a-~ ..... sti6ul-d---b-e ....... -~ahen i n t o  

c o n s i d e r a t i o n ~  a l t h o u g h  %he l i s t  ~.ras no% e x h a u s t i v e ,  I n  paragra.pt~ 2 t h e y  had 

az±eo emphasized that island States and archipelagic ,t~tates were not °-:" ted. 
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He hoped that both the draft article and the principle of equity which i.t .......... 

refiected, would receive the Considera.tiom which they deserved. 

Mr. DJALAL (Indonesia) sa.id %hat the draft articles on archipelagos in 

document A/AC.i38/SC.I!/L.48 represented an attempt to formulate, in greater detail,.. 

the three basic principles put forward by the same delegations in ' 

document A/AC.138/SC.II/L.15. In drafting the text~ the sponsors had taken very 

careful account of the views expressed by a large number of delegations. However, 

some of %he points raised- particulsJrly~' %he problems associated with the passage 

of warships and submarines through smchipe!agic ~raters~ including ~he passage of 

nuclegr ships or ships carrying nuclear weapons or other dangerous substances - had 

not been adequately covered~ primarily because the archipelagic States, owing to 

their varied domestic and geographical circumstances~ had not yet arrived at a 

common position. For' some~ archipelagic States such problems were .not. so .significant, 

but his own country~ because of its important and very strategic location, was 

extremely conscious of the significance of passage of foreign warships and submarines 

through its archipelagic waters. His Coverrn~ent would therefore like to be informed 

of the moveme~_ts of such vessels. The information would not be distributed to other 

Powers or" t0~:the "enemy" of the warships or submarines Concerned;~ it was needed 

merely tO meet security requirements at the domestic and regional levels. 

In article I the sponsors had attempted to define the concepts of "archipelagic 

state" and "archipelago". An archipe!agic State was defined as a State constituted 

wholly or mainly by one or more archipelagos. The article did not deal with coastal 

archipelagos for which a special regime existed. The definition was intende~d to 

cover only those countries which were archipelagic States in the real sense, and for 

which a special legal regime, including a special regime on passage, would, be 

necessary. Thewords "closely interrelated" were very important= isolated islands 

in the middle of nowhere could not be regarded as forming an archipelago with other 

isolated islands. A further requirement was that the component islands muse form 

an '" intrinsie geo graphical eniity"~ that would exclude, for instance, most island 

, , ,  . . o ,  graphical connexion between groupings in the pacific ocean, because there ~.,as no 6eo 

them. The application of the archipelagic State concept was further limited by the 

criterion of economic, political and historical fruity. Islands which did not possess 



that unity should not be regarded as an archipela~lc.State~ . The historical ~element. • .... . 

h a d  b e e n  i n t r o d u c e d  b e c a u s e  i t  was v e r y  i m p o r t a n t  f o r  some a r c h i p e l a g i c  S t a t e s  ~fhich 
: .  . .  . . .  . .  

. . . . . . .  

had regarded themselves as a single entity from time i~emoria, l. In short~ although 

an  a r c h i p e l a g i c  S t a t e .  l~:o.St c o n s i s t  o f  one  o r  more a r c h i p e l a g o s  and  an  a r c h i p e l a g o  . . . . . . .  
• • . -  . , . . .  

• . .  

must consist primarily of islauds~ not all islands or island_ groups met the:~ tests 

f o r  an  a r c h i p e l a g o .  T h e r . e f o r e  ~ .no t  a l l  i s l a n d  S t a t e s  c o u l d  be  c o n s i d e r e d  as  
: . . . . . .  

archipelagic States. 

Article II defined the right to draw straight baselines joining the outermost 
.... 

points of the outermost islands and drying reefs of the archipe!ago.~ from which the 
. : . 

extent of the territorial sea ~,ras to be measured. That arrangement was important to , 
. . . .  ... . .., . . . . . . . . .  

his country, ,not. only to protec t the natural resources of the archipelago for the 
• . .. . .•. • 

b e n e f i t  o f  i t s  p e o p l e ~  b u t  a l s o  f o r  o t h e r  n o n - r e s o u r c e s  p u r p o s e s  s u c h  a s  t h e  
. .  , . .  . .  . . °  : 

maintenance of political stability.., the promotion of inter-island communication and ~ 
... 

e c o n o m i c ,  r e . l a t i o n s , ,  and  the. p r e s e r v a t i o n  9.f d o m e s t i c  p e a c e ,  good o r d e r  a n d  s e c u r i t y .  • . ~. 
. .  

For Indonesia the waters between the islands were not a separating, but a un!fying ., , 
,. ~. 

factor. His country had learned~ particularly during the period of colonial 

domination, that its unity as a nation could be preserved only by the arch&pelagic 
.--. 

concept. Indeed, ,the Indonesian National People's Congress~had decided~ at its 
.. .. 

most recent session, that the archipelagic principles adopted bY Indonesia in 1957 
• . ... 

should continue to form the basis of the country's national policies. 

Article II also. specified the conditions under which straight baselines might 

be drawn, in order to prevent any arbitra~ 7 use of the straight basel&no method. In 

drafting those conditions, the sponsors had been guided primarily by the 1958 

Geneva Con vention~ in which coastal arc!~ipelagos were given the right to draw straight 
• ~ . . .  

baselines, If a coastal: archipelago was given the right to draw such baselines under 

certain conditions~ it would be illogical and unfair to deny a similar right to 

archipelagic States. ,. 

The very reasonable provision that the drawing of straight baselines should 

not depart to any appreciable extent from the general configuration of the 
° • 

archipelago reflected bhe position in regard to coasta! arGhipelagos pertaining to 
. 

a continental State. In determining the starting point for drawing the baselines, 

the ~onsors had. taken a great deal from the 1958 Convention~ in which problems such 

as low-tide elevations had been considered. The article also stipulated that~ in 
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drawing %he baselines~ an archipelagic State must not cut-off the territorial Sea of 

another State and that it must c!early indicate the straight baselines on a chart %o 

which due publicity must be given. The article ~ould therefore prevent any 
• . , . . . .  

misunderstanding as %0 the extent of the archipelagic waters. Thus~ the right of tide 

archipelagic State to draw straight baselines was subject to a number of conditions~ 
- . 

reflecting a balanced approach in which an attempt was made to prevent arbi%rary 

measures from being taken byany State~ ~,,fl~ile preserving the basic interests Of a 
.. . .  

particular group of States. 

Article, IIl attempted to define the nature of the right of the archipelagic State 

over the a r c h i p e l a g i c  wa te r s .  The waters  ~.:rithin the b a s e l i n e s  of the a rch ipe lago  were 

considered %o be archipelagic waters under the sovereignty of the archipe!agic state, 

and that sovereignty extended to the water c01umn~ the airspace, the sea-bed and the 

s u b s o i l  t h e r e o f ,  and a l l  the r e s o u r c e s  conta ined  t h e r e i n .  The archipe!ag±c S t a t e s  

considered the archipelagic waters as an essential part 0f their national territory an&, 

as far as they were concerned, territorial seas must be considered to cover an area 

outside the archipeiagic waters~ and thus outside the straight baselines of the 

archipelagic State. Never%heless~ in exercising sovereignty over the archipelagid 
.: 

waters~ the archipelagic States Were mindful of the need for the ~essels of other 
• : ..'.. 

countries t0 pass through some of %hose ~¢aters. i',rticle IV accordingly stipulated 

that the ilmocent passage of foreign vessels should exist through archipelagic ~-~aters. 
• . . . . . 

The questi0n had often arisen of ~,,rhetl~er waters ~.,rithin the baselines of an 
• :. 

archipeiagic State should be do ns~dered as internal waters or a.s territorial seas. 

The four  sponso r s  fo l lowed ' d i f f e r e n t  p r a c t i c e s  with r e g a r d  to t h a t  problem. I n d o n e s i a  
• ~. • 

recognized that the waters inside its baselines were internal waters but guaranteed 
.. 

innocen~c passage  :for f o r e i g n  sh ips  through sea !anes .  The P h i l i p p i n e s  regarded the 

~,..Taiers within its baselines as purely internal ~,.,'aters, with all the consequences 

resulting therefrom. Fiji maintained-that the ~,raters within the baselines had the 

character of territorial seas~ ~.,rith the consequence %hat the right of irmocent passage 

through them was guaranteed. For all practical purposes~ Ma.uri'~iUS also regarded the 

waters within the baselines as territorial seas. The practiCeS of other States a~id 
• . 

the opinions of writers also varied. 
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In order to meet that difficulty~ the sponsors had introduced a new concept, 

according towhich the ~ters inside the baselines would be !~uo~,~ as "archipelagic 

waters" or "~mters of the archipelagiC State,, having an attribute of internal ~.~ters 

namely, sovereignty over the waters and their resources -and an attribute of 

t e r r i t o r i a l  s e a s  - t h e  r e c o ~ - ~ i t i o n " o f  ± r m o c e n t  p a s s a g e  t h r o u g h  s e a l a n e s .  U n l i k e  i h e  

concept of "internal ~ters"~ the Conce-ot~ of "archipelagic waters"-admitted the 

e x i s t e n c e  o f  i n n o c e n t  p a s s a g e  U n l i k e  t h e  c o n c e p t  o f  " t e r r i t o r i a l  s e a "  i t  a d m i t t e d  * ~ 

. . . .  

innocent passage only ~hrough Sealanes, and no~ through the whole body of archipelagic 

~ t  e r s .  

Thearchipelag±c States had. no intention of preventing the passage of foreign 
• . .  

vessels as long as such passage ~s innocent passage. It ~s in the interests of 

the archipelagic States themselves to facilitate it, because they too were heavily 

dependent On international Communications for their economic development. 

Consequently~ while recognizing the need for the vessels of other countries to pass. 

through the archipelagic waters, the archipelagic States also recob~nized that not - 

all a rChipelagic ~ters were necessary for international navigation. That ~,.~s why 

the draft articles Stipulated that an archiPelagic State freight designate sealanes 

suitable for the safe and expeditious passage of ships through its archipelagic 

waters. Of course, not all archipelagic States might need to establish such sealanes~ 

either because their waters were not indzspensab~ for inteimationai navigation or 

because the establishment o£ sealanes would not contribute signi£icantly to the 

maintenance of their domestic peace~ good Order and security. If the archipe!agic 

State did not establish any sealanes~ the right of inno cen~ passage through its 
... .. 

archipeiagic waters would still exist. 

The principle of the balanced approach i,~s ~ fo.rther applied, in the provisions 

on the designation of sealanes through the archfpe!agic waters within which the right 
• . . .  

of innocent passage would exist. First].y~ the sea!anes miglr~ be designated solely by 

the archipe!agic state, which mi ~'.~ _. ~n%. ck~n.~e them from time to time, primarily for 

reasons of domestic security. It might also prescribe tra£fic separation schemes 

within the sealanes~ as well as make laws and regulations for its o~n% protection. ' 
- . 

All those z_shts ~-i ~o originated in the view t_~t archipelagic Waters were part and 

parcel of the archipelagic State's sovereign territory. 



On the other hand~ the artic!e clearly stipulated the obligations of the 

aro~hipelagic States in designating sealanes and prescribing traffic separation 

schemes. Firstly~ although an arob_ipelagic State might substitute other sealanes 

for those previously desi~ated, it might do so only after d~ae publicity. Secondly, 

in prescribing traffic separation schemes through sealanes~ it must tsd<e into 

consideration~ inter ali s~ the technical advice of competent international 

org~nizations~ any channels customarily used for inte~national navi~o~ation~ the 

special characteristics of particttlar charnels, and the special characteristics of 

particular ships and their cargoes. Thirdly 9 if an archipelagio State desi~nated 

sealanes through its archipelagic waters~ it was under an obligation to demarcate 

~ "city given. them clearly and. to indicate them on charts to which due puolm must be 

Fourtl~ly- and that was the most important provision- the draf$ ar'bicles stipulated 

tlmt the righL of passage through the sealanes could not be suspended. If for any 

reason a particular sea!ane had to be closed, -bhe archipe!agic State would designate 

another sealane in its place, and then only after giving the matter due publicity. 

That proVision constituted the strongest g~arantee that the right of innocent passage 

of foreign ships through archipelagic waters would be respected~ it was specifically 

designed %o allay any fear that an archipelagic State ho!ding ~ an ~mportant key 9o 

international navigation might misuse i%. 

~'{hile article V laid doom conditions w~hich the archipeiagic State had to observe 

in determining sealanes and traffic separation schemes, it also required passing 

ships to observe the rules and regulations enacted by the archipelagic State. The 

power to enforce the rules and rebomlations would have to remain witllin the 

competence of the archipelagic States. Paragraph 8 deal% with non-compliance by 

foreign vmrships with the rules and regulations enacted by arciripelagic States to 

promote safety of navigation, the preservation of their environment, and the 

protection of their peace~ good order and security~ without purporting to prevent 

the passage of such ~,~arships. if any foreign warship disre~Tarded all or any of 

those regt~!ations, the archipelagic State would ha~e the rigt.~ %o request %lie 

offending vessel to leave its archipe!agic waters~ as directed by it~ and if 

necessary to consider the passage of such warships~ for a certain time in the future~ 

as no longer i~mnocent. 
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In a~4Y case~ the difficul% problem o£ the passa£e of warships~ subms.rines~ 

n u c l e a r - p o w e r e d  v e s s e l s  o r  s h i p s  c a r r y i n g n u c l e a r  Weapons was o f  s p e c i a l  i n t e r e s t  t o  
. . . .  . . . 

0nly a few Bowers~ it was of little or no interest "~o the majority o£ States~ and 

in par%icu!ar~ to the developing countries~ which did not usually possess warships 
• 

submarines or nuclear weapons~ at least not inlarge numbers. Only certain Powers 

seemed-go be interested in ~uaran%eeing the freest possible passage of %heir 
. - 

warships through archipelagic waters~ a practice which tended to increase rather than 

to alm_nzsh world tension, World peace and security would therefore be best prote6ted 
.. 

• . .  

if States were %o think less in terms of power politics and more in terms of 

development politics. Horeover, the very essence of %he free passage required by 

the global Powers affected the security and political stability of an archipelagic 

State like indonesia, Consequently~ his delegation reserved the riglit to submit 
• . . 

separate draft articles on %he passage of warships~ inc].uding submarin.es~ nuclear- 

powered ships or ships carrying nuclear weapons, a% an appropriate time° 

l.~ny delegations had also referred %0 the problems associated with "straits used 
• . . 

for international navigation". One of the ar~o%~men%s put forward in support of %he new 
. : . .  

concept of "free transit" was %ha%~ since "straits used for international navig&%ion": 
• • 

were used. by SO many ships~ the r4gime of passa~<e through such straits must be the 
" :  . . . .  ~ '  " " ' b , " ' r4iTime of "free transit"~ otherwise the international conm:~unmty ~ould suffer. His 

• . 

deiegation di~.tnot share that view~ since the more iml)ortant a strait became for 

international naviga%ion~ the more Ships would ps, ss through it and the greater the 

danger %o the coas%a! States in the form of poliution~ security and other hazards. 

Other par-%s of %he territorial sea~ in which t]-!e r@~ime of i~nooen% passage was ' 

s, p p l i c a b l e ,  were  n o t  S u b j e c t  %o t h e  same danger s~  y e t  %he co~stsi l '  S%&[e was 
D 

• . . .  ~ . . . .  . . . . [  , : , .  

recognized' to have more rir,~hts there ths:n in "straits used for international 

navigi%ion". The Horoocan representative had rightly pointed out: that coastal States 
• . . . 

bordering on important a,nd crowded straits used for international navigation were 

also geog~aphically disadvantaged States~ Thecon%en%ion that innocent passage WaS 
• . . .  

de%rffJnen%al %o %he i n t e r e s t s  of ~i%e in%ernatiO,nal community was a myth, no% Only 
• . . . . .  . , . - . 

i 

because the coastal States ,concerned were s;iso members of the international " 
.. 

comnmnity~ but also. because history had Sho~r_a that the principle of inn6cent passage 

had. proved quite Satisfac%6r?r in striking the ~ ~ - ~al,=~:nce between the interests of States 
• . .- . . . 

. ~  - ' . ~  ~ , ~,/laose vessels Used. the st~.~aits anu_ the .~_~uerests of the coastal States themselves. 

Cons~q.aently~ his delegation wou~d continue %0 de '' " ~ . . . . .  ± en(.,, the,.,% p r i n c i p l e .  
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Another a.rg~nent put fox~,ra,rd in .defence of the "free transit" concept wa,s tha,t 

the principle of irn~ocent passage could easily be subjected to a,rbitra,ry suspension by 

the coa, s%al States, The 1958 Geneva Convention sti~ula.ted the principle of the 

"non-suspension" of innocent passage through straits used for inte_~ma,tiona,l na.viga,%ion 

and had recognized that %he r6gime of such stra.il;s was part o2 the r@gime of the 

t erritoria,l sea.s, The only difference between the territorial sea. in general and the 

• _ ~ ~iona.l navigation" wa.s that territorial sea. forming pa.rt of "sirs.its used for intezna.~ 

%he right of irmocent passage could not be suspended in such straits, wheres,s it could 
, 

be suspended in other pa,r.ts of the territorial seas. The requirement that the right 

of innocent passage should nob be Suspended ha.d also been incorpora,%ed in the draft 

~/. a.rticles in docm~_ent ~C:I~8/SCo II/L.I8, of which his delega.tion was a. sponSor. 

Therefore~ the contention -~hs,t innocent passage through "sfira.its use& for interna,%iona.l 
..... 

navigation" could be easily s~d s,rbitra.rily suspended was a, fallacy. 

The optionaA nature of the cls.~se on notification and authorization with regard 

to ws,rships, research ships, ships ca.r~,~ying nuclea,r wes,pons or nucles.r-powered ships 

,had also been,misinterpreted by some delegations. The optional cls,use was intended 
• . ~ . .  

to make it possible :for .coa, sta,l S%s,tes %o esta,blish such s, requirement if they wished. 

In any ca, se~ the reqt~remen.% must be non-discrimins,tory. If some delegations feared 

possible di.s.crimina,tion~ the Indonesian delega,tion would ha.ve no objection %o making 

the clause .... on notification and a,uthorizs,tion compulsory instea,d of op%ions,l " 

The problem of straits hs.d also been confused with %he problem of international 
• . 

. % trade stud the global stra,¢egy of the big Powers His country had evei~y sympa hy with 

those who needed interns.tional tra,de~ because it -too wa, s .:dependent on such trs,de. 

Nevertheless, history had shown, that innocent passage had never caused any difk'iculties 
• . 

for interns.tiona,l tra.de~ For centuries interns,tiona.! %ra,de had flowed through s$rs,i%s 

rega,rdl.ess of the brea.d%,h of the territorial seas of the coas%a,l Sts,tes and regardless 
.. 

of whether the stra.its concerned were more or less than si~ miles wide. The 
.. 

principles of i~ocen1~ passage had never been questioned~ beca,use %hey had proved to 
.. 

be very ss.tisfa.cto~y. The problem had s~isen only recentiy with the progress, of 

tec .hno!ogy and .the need for the big Powers $o pursue their respective globs.l strs.tegieso 

~n rogre of %e ogy c Yet t__.e p ss c~m_o! ha.d rea.%ed more and more ships entailing more and more 
.... 

pobentia,l danger to the coastal S%a,tes, such a.s ms,nrmoth tamkers~ nuclear-powered 
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• ... 

vessels and ships carrying nuc!ea.r wes,ponso " That development .called for a more 
.. 

regu!s,ted~ not a. freer~ pa.ssa~eo ivloreover~ some countries which cla.imed the right of 

free pa.ssage through-the waters or sirs.its of others did not even permit the innocent 

passage of %he warships of others through their o~.m_ territorial seas, The a.t%emlot %0 

confuse the problems of international trade and economics with %he power politics of 

the big Powers would merely complica.te the issue. 

A furCher criticism made of document A/AC.I~8/SC.II/L,!8 was that i% sought %o 

impose a. stricter r6gime of innocent passage %ham had been genersAly a.dmit%ed 
• :: .: - a -. 

Article II~ ps,ra.gragh ~ s~a,o±ng tha.t the coastal Sta,%e should have the right to be 

compensated £or works undertaken to fs.cili%a/~e ps.ssa.ge~ had been singled out in that 

connexion, Yet %he compensation provided for in that a.rticle was not intended to be 

a toll~ but merely compensa.tion for the work which %he cos,sial States might have done 

to facilitate %he passage of others. For ezample~ Indonesia. was a developing country 

which had to use any availa.ble funds a.s efficiently a.s possible. It might not be in 

a position to a.lloca.%e funds to make its waters safe for mamnoth tankers. However~ 

if In¢~one~ma. failed to improve its navigational a.ids~ it would be a,ccused of neglecting 

those stra,its~ and the dangers to the country itself would be multiplied. If it used 
k. 

its sos,roe resources to remedy the situa,tion~ %he ezpenditure would be for the benefit 

of those wishing to pass through %he sirs,its, a~d not of its own people, Consequently~ 

the pu<pose of a,rticle iI~ paragraph 3~ was not to institute a. toll or a, device to 

complicate international na.viga.%ion~ but merely to facilita,te such na.viga,%ion without 

over-burdelring the coastal <' - ors.tea. 

La, stly~ he drew attention to an error in the ten-bh and thirteenth lines on 

page 15 of %he English version of docu~nent A/AC.I38/SC II/SR.70, where the words 

"free passage" should read "innocent passage", 

}"it_ POCH (Spa.in) said %ha.t his c~e!egationl wished %o ~e_zne'~ f" its initial 

position on one of the most important problems before the Sub-Committee,. that of the 

"r@gime of islands", The problem was importan% because of %he large nmmber of S%s,tes 

it directly ai'fected and because of the g'rea:~ variety sm~d complexity of the situations 

involved, in s.ddition to insular or archipels.gic Sta.tes, there were also whs.% had 

been called "m£zed States" -'- n a m e l y ,  States tha.u.included one o.r more. archipelagos or 

groups of isiamds as an in%egra,! part of their na.tiona.l territory, a~_d the very many 

-; "b " J" Sua.tes hat possessed islands of ouher kinds. 
• . 

• . .. 
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]I 2mother fact that shou_c, be borne in mind ws~s %hat~ from a purely geog~s, phica! 

staudpoimt~ not all lands emerging from the sea possessed the same characteristics~ , 

From the standpoint of the General codification of the law of the se~, it was essential 

to determLne which <~eogr, aphical .factoz, s ~ should, be selected -.and defined~ 

In his delegation's view~ there were two important preliminary tasks to be carried 

out: that of preparing a ~emeraliy acceptable definition of islands and~ if the future 

Conventic:n was to follow in the footsteps o.f the 1958 codification anc! adopt the 

hypothesis of "special oircu~.stsonces" ~'~ • . ±o_" delimitation p~rposes~ ~ that of c_arzzyzncT] "~" " 

which territories were genuinely affected by such "special circmnstances", The mere 

~'-~ ighbourhood o ? an ocean space to be delimited c.zc~ not per se presence of islands in ~n~ ne ~ . . - 

constitute a special-circumstance, " 

Once those preliminary questions had been resolved~ it would be es~sier to determine 

what "r4gime of isla.nds" should be included in the law of the sea. The Sub-Colmuittee 

should proceed methodically %o establish solid .general principles from which it would be 

possible to derive just solutions for all ~he hyDotheses., enoolmtered. The s%arti_n~ ~ point 

should be identity of treatment for all the intebofi~al parts of a State's territory in the 

matter of the rights and clu%ies connected with %he ocean spaces s~djacen% %0 those 

territories. ~ 

The basic principles that should govern the r4 " ~ ~, • ~.~ of is!ands~ like the la~,:, of the 

sea as a whole~ were %he fruity and territorial integx'ity of the S%ate~ including its 

½erri%orial w~%ers s:nd suprs~jacent s.ir space~ the indivisibility of %he sovereignty of 
• . . . .  

• .L h e. the State over its territory~ and L .... e soverei,-g.<n equs.lity of all States Application of 

those principles would ms, ke it possible to establish a just r4g~ne for all island 

territories. 

The problem o f  archipela6co~ ~ however~ required special attention and separate 

trea%men%. The time had come to meet the longstanding Claim of the so-called 
• . 

_ ~ ~ '~ su:opOrted the idea %hat an "archipelagic Sta~es". Since t~e last century~ opain nat. 

"" ~ " ": with the islands and %he waters uniting them archipelago constituted a na,~ttra._, u~%ib 
• .. 

forming an indissoluble whole, COn~equen%ly~ his delegation fully endor:sed the ideas stud 
• 

• 

principles contained in rloctm~ents _,~/~.~ i}<~/.~u,Ii/L 15 and L 48~ which should constituf, e 

the basis of ~he Sub-Co~it%ee~s work on the subljec%. 

Archipe!agic States were runderstandably concerned about their sec,om.i[,y and the r@gime 

~.~ chipelagi a%.~ should %he:re?ore be %hat of "innocent passa,~e" )f na.vigation throu<~ ar c v ~rs . . . . . . . . . .  ,~ 

I~-% • . . . . .  ... ~s proposed i:a those two doctm-,.,..nf, s Such a conce-p-[; ful].y satisfied-the requirements of 

) e a . c e f u ] .  n a v i f ~ S ] { i - o n  a]£i.{--#:};ee- . . . .  commLra ica t io : r . z  a m o n g  t ;he --, ~ ~,:p(.,h.~.Les ; - L - : i ~  :,v!, ..... %-e --s][-:t-~ -~'~.~.%.~i~i~cl-i . . . .  no~-" %he 
. .  

L e ~ i t i m a b e  s e c u r i - b y  i n t e r e s t s  o f  bb.e c,-~ota.l..~, St:,~.:vbeso 
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His. delegation Could not~ however,~ accept paragraph 7 of the United Kingdom draft 
• .. 

article (A/AC.138/SC.II/L.AL!.). There was no legal basis for the condition which it 

attempted %o establish as a counterpart to the reco~ition Of the fact~,l e~istence of 

the archipeiagic State. Moreover~ paragraph 8 of the draft article~ when %~en in 

conjunction with paragraph 7~ revealed that such a solution would lead to an artificial 
, .. 

division of the r@gime of navigation within archipeiagic waters, to the detriment of the 

political unity of the State concerned. 
. 

Pollution problems were especially acute in the case of archipelagos~ not only 
. .  

because their geograpl%v multiplied the risks of accidents at sea, but also because in 

some cases (coral islands~ etc.) the very nature of the islands madethem highly 
.. 

vulnerable %o .damage from pollution. Hence the need for the coastal State to be 

empowered to establish sealanes and traffic separati.on schemes in archipelagic waters. 
• . . - . 

Since the situation of archipelagoes or island chains forming an integral part of a 
• .. 

"mixed State" was similar to that of archipelagic. States, they should be treated in the 

same way.. In %hat connexion, his delegation supported the idea in article I, 
• - . .  

para rap  (6), of the Chines  proposal C.13S/SC.II/ .34) an  ro ± ela o or an 
. .  

island chain.consisting of islands close %o each other might be taken as an in%egu~a ! 
• . 

. 

whole. 
.. 

The Tttrkish delegation had made an interest.ing proposa! for a study on islands 

(A/AC.138/SC.II/L.50)~ to be carried out by the International Hydrogr_aphic Organization. 

The suggestion~ though highly la, udable and constructive, was not a very realistic one. 

The Int..ernationa ! Hydrographic Organizationpossessed no hydrographic data of its own 

and would have to approach the various States for the necessary data if~ An fact, they 
.. 

were available. It might consequently be more practicable to address a direct request 
. .  

for such data to the various States~ particularly to the more technologically developed 

States. .. . 
.. 

As for the comments by the representatives of the Dl.~rainian Soviet .:~ooialist 

Republics and Bulgaria~ the Sub-Committee was alrea¢\3r weil aware of the arbo~ments put 
• . 

for~.ard in favour.of free trs~sit through straits. The Ukrainian representative had. 

asked what would be the result if free transit t_hrough straits was not permitted. The 

answer was cl.ear. A nuclear submarine would h~,ve to travel on the st~face~ showing its 

national flag, and the overflight of military airc_a±t would be controlled. There 

would be no interference with merchs~t shipping. The vast majority of co~tries would 

....... _b_.e. st_rong!y in favour of such a r@gime~ t°which-°nly-the great Powers wou3.d objeo%.. ........ 
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The Dulg'arian representative had stated frankly that the r4gime of free transit 
• . . . 

%hrough ~str..-ai%s-was a political necessity in tha%~ since disarmament was no% likely 

%o be achieved"in the foreseeable £u%ure~ i% was required to mainrain %he balance o£ 

military power. ~. 

~,~s.tever the strategic problems of the great Powers might be~ the countries 
• . . 

bot d6rin~ on straits were i~..ot prepa.red-bo be the victims of-~heir policies. ~e 

General Assembly had decided %o convene a Conference on the Law of the Sea on the 

• J " l  " basis of peace on the seas s~nd no% for the i~.rpose of ~am_or.~.n,~ the law of the sea $o 

%,he strategiesof the gmeab Bowers. 

I.~m,, DUDGEON (United Kingdom) said that his delegation had always maintained 
. . . .  

that, in drawing up a new convention on She law of the sea, a balance had to be struck 
... 

between the interests of individual States and those of ~he international community...as 
• . 

.~ !)- "¢ ' ]  " "  " a wh01e 1% recbG, mized the ~-ea~ mmpor%ance %hab a number o£ States attached ::%o ~he 

concept of.-the po!itioal~ economic and social en%i%%r of an archipelagic State. It 

did no% believe, however~ that that concept should .be phrased in such general %.er.ms 
.. 

• b ~ . that i% could be used to lirfl{ islands separated, by..:oonsidera'±e distances across..large 

areas of ocean. In %hat co~exion~, it felt that .~he draf-~ articles on archipelagos 

in doc~mlen% A/AC.138/S:C,II/L.48 did not go far eric.ugh along %he rQad ..%owe~rds a •. 
%. 

definition, .. 

His delega%ion ha@.. submitted, a draf~ ar•..%icle on the rights and duties.of 

4-4-) %o assist in estabiishing new and.-equit.mble 

~,ules-~~o cater for %he concept~ a concept %ha% was no%~ in fact~ accepted under 

• _ ~ ~" either customary law or the ]-958 Geneva Conventions exisii~g inte_na~monal .law~ . . . . ~  , 

For %hat .reason~ the Spa.nish representative's objection tha% paragraph 7 of. the 

dra£t artio.!e had no legal basis~-thou¢fh perfectly accurate~ was irrelevant, The 
, ... 

United I{in&~dom was proposing an entirely new legal r4g.ime, 

~e criteria put £orward in parag..,~apb_ I of %he dra£9 article represented a 

reasonable,basis on ~.~ich a State m~g!~% declare itself to be su% archiT~elagic State, 
. . . . . .  .. : - . . . .  - , .. 

Such declarations would clarify the situa.tion a.nd.ave..r..t doubts and .uncertainty in the 
• ... . 

future, The criteria..that an archipelagic State should be entirely composed of three 

or more islands -sm~d ~h~.t no ber.ritory of another Sta-be should lie within %he 

perimeter of the enclosed area were self-explana$0rY. The. criterion of the length 
. . . .  

~~" require some expla.na%ion The majority of o f  the straight baseline might~ ~_,owever~ . . 
• .. 

the coastal States that ~'~ ~ _ mad : h m ) l e m e n t ~ e , - ~  ar%.ic!e :4" of t h e  7 9 5 8  ' ~ ; ~ ' ~ "  ' " " - " "  . . _ ,.~ . . . .  = ~ s ,  C o n . v e n ~ l o n  on t h e  



Territorial Sea appeared to have accepted that the length of their straight baselines 

should not exceed 48 miles~ namely~ four times the fi~oure most often mentioned as a 

suitable maximu~n breadth for the territorial sea. 

The criterion of the ratio of land area to water area was an important and 

necessary one. There was a natural relationship between a coastal archipelago and 
• 

its mainland, bat no such relationship existed in the case of an oceanic 

archipelago~ The purpose of the water/land ratio was to replace that relationship 

and establish the fact %hat an archipelago was a genuine geo~Taphic entityo 

Paragraph 7 of the draft article was designed to ensure that -those parts of 

archipelagic waters which were now used as routes for international navigation would 

continue to be available to the entire international commtu~ity. The proposals were 

predicated on the assumption that there would be a r4gime on passage through the 

territorial sea, as well as in straits~ which would safeguard the interests of his 

own country and"those of %he international contmunity. In that connexion, his 
.. 

delegation had always Supported proposals %hat %here Should be unimpeded passage for 

ships and aircraft through and over straits used for international traffic. 

He wished to draw the Sub-Committee's a~tention to the procedure for compulsory 

settlement of disputes %ha% was ~ provided for in paragraph 12 of the draft article. 
b 

Such a procedure was an essential element in ensuring conformlty of State practice 

since, however carefull~:rule.s ~and criteria were drafted, there would always be room 

for g.enuine differences in theirinterpretation, and such differences should not be 

allowed to fester when negotiations had been tried but had failed. " 

The introductory note accompanying the draft article was not a mere formal 

reservation of his Government's position. His. delegation was ready to consider 

modifications of the draft article to accommodate the interests of other delegations 
.. 

within the frame~.~ork it had suggested. 

~m. AK)I _~___~ (Turkey)~ referring to the comments made by a number of 

representatives on his delegation's proposal for a study on islands 
. 

(A/AC.138/SC.II/L.50), said that that proposal should be res, d in conjunction with 

p a r a g r a p h  2 of s;nother proposal before the Sub-ConmLittee (A/AC.138/SC.II/L.43), o f  

which his delegation was a sponsor and which clearly indicated the limitations on the 

geographical scope of the proposed st~dyo 

i% was impossible %o disregard the fact that new concepts regarding the law of 

the sea had evolved or were evolvi~g~ such as %hose of the economic zone and the 

patrimonial sea~ ~.~ich gave rise tO specific problems~ some of them affecting islands. 

The considerable nUr~ber~6f proposais submitted with respect to islands revealed an 

awareness o-f-such problems. ' . . . .  - 
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' T],~e proposed s%ady ~,rould be a p~rely scientific a.nd technical one~ with no 

political implicalions, The represen-ba~ive of i{e~r Zealand had enquired whe%her i% 
... 

.t 

would touch on ~he quesiion of delimila%ion be%teen opposi%e Sta%es. Only .$wO of %he 

relevant faciors - contiguity to %he torinci.pa.1%erriiory and si%~alion on %he ....... 
.. -~ . . ...-.. :... . 

• . . 

con~inen%al shelf of another %erri$ory- co.uld have any bearing on %ha% ques-%ion, 

None of %he other factors cottld be said %o have any direct connexion with delimi%a%ion 

bet.,leen opposite States, 

The Spanish -,~epresen%a%ive had expressed some doubt concerning %he reliability 
.. 

~' __ _ ~~ drographlc Org.aniz ~ . o~ a study carried out by %he. In%erna%io]~a] ~.v.- " a%ion on %he ground 

%ha% %he,% organization would ob$ain %he l~elevan% data. from States and no$ by direct 

research. While the Turkish delegation was in no position to speak for the 
.. 

organization ~ its representative had offered its services for the purpose and .... 

presm~ably~ therefore9 i% regarded itself a.s clua!i£ied. It should be borne inmind. 
• • ..... : - 

in that conn/xion that a number of United Nations organs had already prep.aredo.asefal 

reportsfor the Cor.mli%tee on the basis of in fo.rmation supplied by Sta%es,.:A . ... . 
• . ... 

... .. . . 

},'it. SA~OJI~II].(OV (Ukrainian Soviet Sqcia!is% Repu.blic.)9 speal~ing.:in.exercise 
~. .u • | Of his right Of re~oly~ said %hat some of She Spanish repre~en~a%ive s cor, lmen%s called 

- . ...~.. 

for an. answer. There could be no doubt %ha% 9he proposal on navigation through %he 

/L % e r r i t o r i a l  s e a  in docl.mlen[ A / A C . 1 3 8 / S C . l I  .18~ o. ,~ which  S p a i n w a s  a sponso r~  was 

in%ended %o e s % a b l i s h  con%rol  by %he coas.%.a! . S t a t e  o v e r  in%erna .%ional  n a v i g a t i o n  i n  
. ! . . . . :  . , .  ' .  

strai%s connecting two parts of %he hig h seas which were~ in fac%~ in~ernational 

shipping lanes, 
.. 

1% was %rue %h-t% %he right of i~ocen% passage was asserted bLvb %he q~estion 

whether passage was innocent was left 9o %he judgment of %he coas%al S%a%e. There 
. . . -  • . . -  " i.,: ' ." 

were  o b v i o u s  r e a s o n s  f o r  t h e  a p p l i c a t i o n  o£ s<tch a r4g ime %0 t e r r i t o r i a l  wa$ems~ a n d  

• . • . ~ - 9he s h i p s  o f  any S t a t e  which  o b j e c t e d  9o i t s  a p p l i c a t i o n  could,  s i m p l y  r e f r a i n  _:tom 

en%er ing  t h e  w a t e r s  i n  ~ues%ion S h i p p i n g  l a n e s  t h r o u g h  s%rai%s rased f o r  i n % e r n a $ i o n a l  
• . 

navigation were i n no way comparable. Ships ]?assing t, hrough such s%rai%s.were no% 
• 

. . . . .  

in%ending %0 visit .the coastal State bu.% were moving from one pa.r% of %he high seas .... 
• .. . .  .). u -. 

%0 another, . In such a case~ %he.righi of' passage co,aid no% be left %0 ~he arbi%ra~ 
• . ; 

d e c i s i o n  o f  ~he coasts]__ ~ a ~ . S  -'- ~~ 

-° . --'~- had o p e n l y  r e f e r r e d  %o .s%ra%egic  Some o_,.. t h e  .sioe.a!cers su]?por%ing such  a. xe.sime 
• . 

interests ana had e.~q0.ressed 9he hope %~!a0 %he rdgime wou.qd restrict %he ac%z<,!$ies 
... :. • - -  .-. 

of.navies on %he high ;seas. I% could no%~ ho~rever~ be argued %ha% the con%to! of' 
• 

... ... 

s%rai~;s would <!~ead-%O-%)he discon%inuar~ce of uavai opera%ions~ si~.0:ce-:%he vast majori%y 
.. 

• .. 

of countries possessing navies did no% need to pass $hrough s%-rai$s $o ireaci %he high 

seas, 
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In that connexion~ he warned the States bordering on strain, s that the introduction 

of the proposed r@gime ~Tould create acute tension between the military alliances~ each 

of which would do their utmost to secure the support of such SJ~ates. 

The representative of Bulgaria had drawn attention to a curious provision in 

article I~ of the proposal ill ¢]ootlr~entA/AC.l]8/SO.II/L.18. Paragraph I of that 

article specified that the coastal State might require prior notification of the 

passage of foreign n~.clear-powered ships or ships carrying nuclear weapons. 

Paragraph 2 of the same article stated that the provisions of paragraph i should not 

prejudice ar4y agreement to which the coastaol State might be a party. That was a 

direct incentive to the great Powers to incorporate the coastal State in a military 

grouping~ and was clearly a loophole for the introduction of discriminatory measares. 

Hr. BOJILO%[ (Zalgaria) said that his delegation resented its right of' reply 

to the Spanish representative's statement. 

Hr. ZOTIADES (Greece) said the representative of Turkey had given an 

assurance that the purpose of the proposed stady on islands woald not be political 

but p~rely scientific and technical. However~ his explanatory remam~:cs~ the fom~ulation 

of the proposal in doour~ent A/AC._I :'°iJo/o~.ll/L.%~ and ~he exclusion of island States 

and arohipelagic States showed that such a study ~muld be ~iscriminatory and 

super£1uou.s. 

The meetin~ rose at !1.50~, 
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