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CONSTDERATION OF QUESTIONS FEFRRRED TO TEE SUB- commmﬂ BY THE COMMITTEE MDER THE
TERMS OF THE . "AGREEMENT REACHED ON ORGANIZATTION OF WORK' AS READ CUT BY THE CHATRMAN
AT THE 45th MEETING OF THE COMMITTEE HEID OF 12 March 1971 (A/AC.138/8C.II/L.15-56)
(coatlnwed)

Mr, ZUTIADES (GTeece), referring to document A/AC.lBB/SC:II/Lu43, informed
the Sub-~Committee that there were a large mumber of island States and mixed St
and that one third of the territory of his own country conslstediqf archipeligos and
iglands. Consequently, ﬂls delegation attached particular importance %o the need to
harmonize the law of the sea with the principles enshrined in the Charter of the
United Nations, partlcularly in itg Articles 1 and 2. It was discriminatory to
determine the fterritorial waters of an island on the basis of size, population,
geogrephical location ead geological criteria: such criteria not only were vague
and arbitrary but also violaled Articies 1 and 2 of the Charier. Moreover, they
violated the principle of the indivisibility of territorial wmovereignty, because, in
the absence of a servitude under in%ernétional law, the portion of the earth's surface
in which a State exercised authority was indivisible as far as legal rights were
concerned.. Since land, as an element of a State, necessarily included not only
continental but also insular territory, the draft arbicles contgined in document
ASAC. 138/80 II/L 4% were in violation of the Cadrtem, which guarenteed soveralign
equality to a8ll States regardiess of size or ?ocat¢ono Ho-one could dery that iglands
formed aﬁ integral part of the terrltory of a Stﬁtn Mnd therefore had an equal right,
like any other coasfal part of a State o a teLthorlal sea and other maxitime
zones of national risdiction. That prir-iple, vhich ¥me also endoreed in the
1958 (eneva Convention, was deeply rooted in intermaiicnal law, and his delegation
conld hardly visualive a legsl situation in which the notion of territorial sovereignty,
1ntegr1ty and indivigibility was open to guesiion. Une consequence of the
implementation of the criteria contained in document A/ﬁb 138/5C II/L 43 would ‘be te
deprive certain islands of their ferritorial sea. The second consegquence would Te
to make the pobulaﬁiéﬂ of such iglands second-class citimens. Ag an example of the
second consedquence, he put forward the possibility of isianders who, while utilizing
their maritime space; might be apprehended as intruders in the territorial waters of

the opposite State.
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He reminded the Sub~Committee that,; under article;6 of the 1958 Geneva Convention
on the Continental. Shelf, delimitation should be determined by agreement and that in
the absence of asgreement, and unless another solution was justified by special
circumgtances, the boundary should be determined by the median line. That was a
clear principle in all cases where the coasts of several States were opposite eachn
other.. Indeed; the Internabtional Court of Justice had held in paragraph. 57 of +its -
Judgment in the North Sea Continental Shelf Cages that a median~line delimitation
between opposite States would always be an equitable division of the -ghelf. Where
the coasts of States bordering each .othexw,

the same continental shelf ﬁas~adjacent to
the rule in article 6(2) of the 1958 Convention was.vexy much the same as in the

case of States opposite each other. - The delimitation could be determined by agreement
or in the absence of agresment by the principle of squidisbance. '

His delegation .was in no doubt that, under preéggt intérnatignal law,. the principle
oi:equidistanqe was baged upon law apq‘practice and had secured generai recognition..
If that were not so, everything would be open to negotiation and ad hoc solutions.
Such a situation would amount to a negation of the yule of law and gould lead to an
increasing number of disputes between States. State practice had shown that the
median~iine principle had been congidered the only suitable basis of settlement in a
greaﬁ many agreements, for the delimitation not only Qf the continental shelf bu%:also
of the-territorial_sea,éthe;gomtiguous zone, rivers, lakes eto. |

Article l\(b) of the 1958 Convention laid down that the provisions concerning
the caontinental shélf applied equally tec islands as -to .coasts. An oceanic igland, .
therefore, should have a full sea~bed arez while .an igland situated closer te ancther
country should benefit from the principle of eguidistance, in accordance with
article 6,6 (1) of the Convention. : ‘

Agreeing with the views expressed by the delegations of Denmark and Tfaly, he
reminded the Sub-Committee that the population of many islands depended heavily upon
the sea for-ithedr maintenance and survival. That was particularly true of small
island States .and of isolated islands, which should therefore recelve the same rights
to the continental shelf as continental States.. In-that connexion, his delegation
welcomed the statement made by the representative of Jamaica when introducing documernt

A/AG=158/SOHII/Z.55, concerning geographically digadvantaged States.
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Deviation from the principle of equidistance should ocour only in special
circumstances, bub it was wrong to consider islands generally as being in special
circumstances. Reiterating his delegation's gencral view that it was right Tox
national legiglation to prescribe the same delimitation of the conmbinental shelf
for isliands as for the State having jurisdiction, he agreed that, if the rdigime
governing the pogition of islets and rocks led to & distortion of the genersl rules,
the burden of proof of "special circumstances" should lie with the State affected.

After quoting parasgraph 2 of document A/AC.138/SG.II/1.459 he stressed that
the sponsors did not attempt to establish a uniform rdégime, thus jeopardizing the
position of a large nuwber of Stabtes in all continents that happened to be composed
of both coastal and insular territory. Whal seemed to be/even more disgcriminatory
was the fact that, althousgh archipelazic Stabtes were allowed extensive marine space,
islends, groups of islands, chains of islandg and archipelagos belonging to a mixed
contiﬁéntal and insular State were not only excluded from the concept of territorial
unity buts were also placed in the positicn of being victimized by the appiication of
the extra-iegal criteria in paragraph 1. Both national and international law were
inextricably linked with the concept of eguality of treatment by the law of the sea,
and it was sgbesolubely discriminatory for islands of one category to have a privileged
position while others had their rights threatened by arbitrary, extra~legal criteria.

After reaffirming his delegation's traditional support for the concept of the
freedom of the seas, fresdom of navigation and freedom of fighing, coupled with
legigiation limiting the territorial seas and national jurisdiection generally, he
stated that, as fz. as islands were concer ed, his delegatbicr wished nothing more
than a continuation of the existing rule of law, namely thalt every island, belng an
integral part of national territory, had the same rights and deserved the same

treatment as any other coastal territory. State sovereignty over territorial waters

was not negotiable and no mewber of the Committee was empowered to give away ite
sovereignty. Ag the representative of Venezuela had sald, the new law of the sea
could only develop in accordance with the fundemental principles of territorial unity
and sovereigniy. The Conference on the Law of the Sea would only be successful if
international law were allowed to develop progressively and if all States would deal
with conbroversial issues in a spirit of accommodation together with - and that was

most important - respect for the fundamental principles of the United Vations Charter.
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My. SHEN WEI-LLANG (China), after referring the Sub-Committee to his

delegation!s working paper on general principles for the international sca area
(A/0C.130/8C.T1/L.45), observed that the attitude of the international community to
the seas and ocesans had been going through a process of evolution. Citing various
exemples, he concluded that there now appeared to be a majority which believed that
there should be a differentiation between the sea area within the limits of national
jurisdiction and the sea area beyond the limits of nabional jurisdiction.  In other
words, there should be, beyond the territorial sea, another sea area within the limits
of national jurisdiciion. The concept of the "high seag” was oulmoded and there

was no further basis for a principle of high seas immediately beyond the territorial
sea,. The draditional régime of the freedom of the high seas, Which had been misused
by the esuper-Powers, certainly needed %o be re-examined at the Conference on the

Law of the Sea. His delesation had preferred to substituie the term "intermational
sea area' for the terﬁ'”high seas”, and in its working paper, it had provided that the
international sea area should be"ﬁsed in such a manner as not to prejudice the
1egiﬁimate interests of other Stafés or the common interests of all States.

dis delegation supported the proposal that the concepb of the common heritage
or maxkind should be applied not onlv $0 the lnternatlonal nea—bed area but alse to
the sea area beyond the limits of national Jurisdic tion and its resource
Consequently, in its working paper, his delegation had stated that that area and its
CESOUTces’ were jointly owned bj the peoples of all States.

Turning to Plsh1nﬁ, he drew attention to the dangers to the world at large of
the indiscriminate flahlﬁ’ conducted unscrupulously by the fishing fleebs of the
super-Powers. There had been a seriocus reduction in scme figh stocks and others
vers near exhausgtion. There waz no doubt, therefore, that international regulations
should be enacted to govern fishing so as Lo preserve fishery resources. His
delezation believed that coastal States of a glven seh area should se® up regional
fishery comniitees to work oul appropriate rules and rdgimes to regulate fishing and
to govern the conduct of vessels from cther States entering certain areas of the seas
and oceans to figh.

_ The Chinese delegation's working paper was based on the concepts of salfeguarding
the legitimate interedis of all States and internmatiomnal common interests and of
opposing maritime he"embny°

In conclusion, he howed that the proposals would recelve The serious
consideration of all delegations and expressed his own delegation's wigh to work out,

jointly with all countriiss thalt upheld justice, a mew law of the sea.
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Mr. HARRY (Australia), after referring to the étatemént.by the fepresentative
of Malta introducing document A/A0.138/8C.I1/L.28 and %o doocument A/AC,138/8C.I1/L.48,
wh%chucqptained the enunciatioh of the archipelagic principles sponsored by Fiji,
Indonesia, Mauritiuvs and the Philipplnes, Said,that, although his delegation agreed
that the oceans of the.world were the common heritage of mankind, coastal States, in
which 95sper cent of mankind lived, had special interests in certain oceahic aress.
Those interests derived from the potential of the oceans in contributing to or
detracting from the security of ccastal States and their potential to affect the
environment of coastal States., That vieﬁ'was, he felt, recognized by all delegations
and the probklem before the Sub-Committee was to identify the extent of jurisdiction.

Although he could assure therSub—Committee that Australia had no plans to claim
archipelagic status for itself, it did support the aspiratiéns of its neighbouring
archipelagic States - the sponsors of document A/AC.lES/SG,II/L,4B. A.State_iha% wﬁs
spread over a wide area of ocean -~ in the case of Indonesia, comprising 13,000 iglands -
could not be expected to exercise political control over its component islands if those
islands were separated by areas of water accorded the Stat@é of high séas. In such
cages, the theorstical potential forx cutside interference ih‘the polifical affairsAoi
a State was manifestly greater than in fhe cage of a coastal Stgté. Equally, the
consequences of pollution of the mafine environment of an arﬁhipel&gic State were
significantly more sericus than in the cage of ércontinental ceastal State. IFor thosze
reascns, and becauge the reliance of an archipelagic State on marine rescurces was
normally greater than in the case of a coniimen{al State, his delegation accepted that
an archipelagic State had special interests related o the preéef%atioh of its security
and'pﬁlitical unity, the preservation of itg énﬁironment, ang the exploitafion of its
marine rgsources. Conseguently, it feit that 511 the waters within an‘aréhipelagol
should come under the sovereignty of the archipelagic State.

Ag members of the Sub-Commitiee were aware, Aust:alia gtill had a responeibility
for the Territory of Papua New Cuinea, which might attain independence before the
entry into force of the new law of the sea., He gave the Sub-Commitiee a number of
factual details about the emerging State and laid particular stress on its need to
maintain national unity in the face of difficult problems of communication and

potentially divisive geographical factors as well as the need to make the most
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advantageous usge of the natural resources available to it, His CGovermment's view was

that the decision as 3o the legal status fto bé claimed for the waters between the
600 islands comprising the Territory should be made by the future government of an
independent Papua Néw‘Guinea. For the present, the Auvstralian Government only wished
to keep all the options open. Nevertheless, it was possible that Papua Hew Guinea
might wish to seek recognition as ap archipelagic State and he was confident that
members of the Sub-Committse would pay sympathetic attention to the Terwritory in
connexion with its definition of such States. |

thwithstandiﬁg its sﬁpport for the archipelagic principle; his delegation did
not envisage that every single island over which a State exéfcised soveraignty should
necessarily‘be inplﬁded within the archipelagic perimeter, any more than islands included
in the territory of a coﬁtinéntal State tut situsted outside ite territorial gea,
needed to be included within the area of sea over vwhich the continental State
exercised sovereignty. Moreover, his Government firmly believed that theré muet be an
agsgured and uniwpeded right of passage through the waters enclosed within an
archipelagic State - at 1east-a10ng adequate traffic lanes. '

| His delegation believed that document A/AC.léS/SC.II/L.48 was an impertant

document that coula provide a most useful basis on ﬁhich the Sub-Committee could
develop an acceptable set of articles. Inm particular, it liked the idea of the new
and distinct status of ”archiﬁélagic waters™, which Qas nct synonyﬁoué'either with
territorial seas or internal waters. It also agreed that there should be a right
of immocent passage fhrough archipelagic waters, subject to a satisfactory definition
of that term. Unfoftunately, the definition in the 1958 Convention was not fully
satisfactory and his delegation believed that there should be a right of passage
without notification, at least in the case of su:face vessels, through archipelages,
provided that chips adhered o prescribed traffic lanes and complied with appropriate
navigetion standards. TIn that context, he welcomed the proposal that there should be
no right te suspend innccent passage and that, if a particular traffic lane was closed
for security puxrposes, a substitulte must be made available immediately.

Cn the other hand, with reference to draft article V(5) of the document, his
delegation felt that the 1ist of matters which could be regulated by an archipelagic

State should be exhaustive and that the expresgion "inter alia® should be avoided.
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Whereas some archpelagic States had a long history of political unity, in other
cases, unity might be a relaﬁively new phenomencn. However, his delegation did not
believe that an arcnipelagic State necessarsly had to be a single geographical entity,
although clearly there had tc be a close geographical relationship between the iglands
in the group or groups of which it was comprised. When determining vhat was or what was
not an archipelagic State, it would be necegsary to consider all the factors listed in
articles I to III - political unity, economic entity, historical relationship,
geographical relaticnship, together with objective criteria if,possibie.

His delegation agreed with the United Kingdom, whose views were get out in
document A/AC.138/SC.IT/L.44, that there should be some limit 10 thélppmber and extent
of recognized archipelagos. The proposal for a baseline distanéé of 48 miles and the
sea~to-land ratio of 5:1 could be a useful guide, although one or fwo longer closing‘
lines would not, in his. delegation's view, disqualify a Stqte, provided that such
- lines yere not an wnreasonable proportion cf the total netimeuer.

Hig delepation believed that the approach adopted in document 4A/AC. ljB/SC II/L 48

which was one which, mutatis mubtandis mlghﬁ be applied to the related questlor of passage

through straits used for 1Pternmtlonal navigation, another issue which was central to
the preparation of the coavenﬂ;qp to which all aspired.

Y. KOLESHIK (Union of Soviet Socialist Republics} expressed concem at the
fact that the Sub—Committee had not yet worked out a single generally acceptable draft
article, although the p feparatiop of agreed texts was the principal task entrusted to
the Committee under General Agsembly resolr Tion 2750 (¥xv). However, theVe weeg still
time to make ugeful progress in narrowing the differences Qenween_pOLntg of view and the
exigling proposals showed in what areas compromise solutions might be worked outb.

The drafts concerning archipelagic States submitted in documents A/AC.IﬁB/SC,II/Z.dﬁ
and L.4A8 warranted careful study and could sexvé ag a hasis for constructive proposals
accommodating the interests of both the archipelagic Staftes and the international
community as a whole. He agreed with much of what the Australian representative had Just
said on the subject. However, the sponscrs themselves had admitted that they held

differing views on the interests of the international community, and egpocially on the
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passage of foreign vessels through archipelagic wéteTé.- ”he forthcdminv Conference
wontld have toc wiork out rules Tor safeguarding the interests of archipelagic States and
the proposals put forward by‘thoce States deserved support, provided that they adOPfed
a realisti¢ approach to the accommodation of the international community's interests.

That should not be too difficult for them Any new convention prepared at the

Conference would have to providéfor the free, unimpeded passage of all vessels thirough

strails used for international navigation, including straite in archipelages. Such
rights. should not of course apply to all straits in the water of an archipelagic State,
but only to those which provided the shortest route Trom one paxﬁ of the high seas to
another, or vhich were traditionally used for international navigation. In other
atraits in archipelagos the prihciple' of innocent passgage conld be apblied.

The convention should alsc lay down precise rules for the length of baselines used
for measuring the territorial waters of archipelagic States. While article I (3) of
document A/AC. 138/SL II/L 48 rightly defined an archipe]ago, it should not be pOSSlble -
to include isclated islands or islets hundreds of miles from the principal territory
of a State in the system of baselines used for measuring the territorial sea. The draft
articles submitted by the United Kingdom, in document A/AC 158/30 II/L 44, contalned )
some very constructive proposalg in that regard. The provisos that no baseline should
be longer than 48 nautical miles and thet the fatio of the area of sea to the ares of
land inside.the perimeter should not be greater than 5:1 were useful ﬁxincipleé, although
other figures wore pessible, = ' S ,

If the two provigions in respect of straits and the length of baselines he had
mentioned were dccepted by the States directly affected by the pr oblems raised by
archipelagos, the Soviet Union would support their proposals. Howevex, it could not
agree to the pxnposals of some Siales that wished to esiablish a gpeolal régime for
the archipelagic waters of iglands oy groups of islands belonﬁlnﬂ to a conﬁlnentﬂl

‘tate. That would hopelessly confuse the issue. The adopbion of such pxﬁposals would
have undesirable congequenoev and would meen carving oul large areas of the high seas.

The ouutomany principles used for neaeurlnﬁ the territorial sea around isglands should

be applied in such situations.
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Mr, JAYARUMAR {Singapore) said that the mumerous references to the rights of

States in a dissdvantagecus position in the drafts submitted, including -
A/AC.138/8C.T1/L. 39, which Singapore had co-sponscred, were evidence of an emerging
congensusg of opinion that any propdsals for extending coastal State jurisdiction over
regource exploitation must include provisions safeguarding those States' rights and
interegts. Ay conwenticon conoerning'such an extension agreed upon at the forthcomiﬁg
Conference should expressly recoqnlzﬂ the right of neighbouring land-locked and other
dlsadvantaged States to exploit 11vang vogsources in the extended zone on an egual and
ncn-dlscrlmlnatory basis and provide for a satisfactory dispute settlement procedure.
Such rights should entail éertaiﬁ;responSibilities. For example, the vight of such
States to fish in the extended mone should not be assigned to third parties, although
they should be free to enter intc an arrangement with third partiss for $he purpqse o
of developing viable fisghing industries of their own. They should comply wifh all
conservation and management regulations in force in %he zone"énd co=operate with the
coastal State in the regulation of the exploitation of the living resources 1t

contained. : '

Among the proposals submitted by some Afrisan States, in documént A/hC.l%B/SG.II/L.40,
draft srticle VIIT, dealing with the interestes of land-locked and other disadvantaged
States, departed significanily from the principles enunciated in that comnexion in the
OAU Declaration.  According to that Declaration such States would be emtitled to
share in the exploitation of living resources of neighbouring economic zones on a
basiz of equality with nationals of the coastal States, wheréas article VIII referred
only to the "privilege" to fisgh in the exclusive ecoromic zones of the adjoining
neighbouring coastal States. That privilege was not extended to dissdvantaged States
opposite the coastal States. The TeSbrlCthﬂ of that privilsge to an area to be
settled by agreement with the coastal State was also contrary to the principle of
equallty and nor-digerinination. If there was to be a choice between arficle VIII in
document® A/EC.IBB/SC.II/L.4O and the relevant passage in the;OAU Declaration, Singapore
woﬁld yrafer the latter. |

The draft articles on fisheries proposed in decument A/ACaiBS/SC,II/Z.BS also

spoke of the "privilege o fish" it accorded only to land~locked States. The reference

to the "neighbouring area of the exclusive fighery zone" further resiricted that

privilege. He welcomed the approach adopted by China to disadvantaged States in
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document A/ﬁG.lﬁH/SU,II/L;54, which &id nbt_expresély confine ﬁhé'righté of such

States to living resources. The draft articles proposed by Urugusy in document
A/QC 138/%0 II/Zﬂ 24 zecorded preferential fishing rlghts only to 1and-locked Staﬁeq
in areas not reserved for the .coastal State's own nationals.: It was not clear

whether such rights would derive from a convention or would depend entirely on
bilateral arrvangements. - The draft articles proposed by Bcuador, Panama and Beru in
document- A/AC 158/80 II/L 27 also offered land-locked States Ysuch uses and such |
preferential régime as they may agree upcon with the neighbouring coastal Stafes w1th1n
the seas adjacent to the latter". . Such an approach would be difficult to @ccept
In the draft proposed by Argentina in dodument A/AG,IES/SC.II/I.37, ar%lcle 8
established & preferential fishing régime for States which for geographical or eccnomic
reagong did not see fit to extend their sovereign rights 4o an exclusive maritime’ ares
adjacent -to their territorial sea. That approach was vety similér‘toﬁonaradopted in
the proposal co-gponsored by Singapore in dedument A4/AC.1%8/8C.II/L.39. = Article 14
.of Argentina's draft made similar provisicn for land-locked States. ' '
Ugenda .and Zambia, in document A/AC.138/SC.11/L.41, adopied a novel approach to
the sharing -of marine regources by proposing that sll States should have 2 common right
over all marineé resources of their region or sub-region beyond the territorial sea.
Such an approach was truly equitshle and exXpressed the highest degres of reﬂlonal
co—operation and solidarity. Hig delegatlon would also carefully study Jamaica's
draft articles on regional facilities for developing, weonraphioélly disadvantaged,
coastal States; they contained interesting positive elements. o ‘
Agreement on a just and acceptable formula for safeguarding the rlghtu and lnterests
of dlsadvantaged States would facilitate the solution of other problems before the '

Committee, such as %that of the limits of national Jurigdiction. There the Doluimxmzdepeﬂde&

on the precise determinqtiop cf the continental shelf. The 79)8 Geneva Conventlon on

the Continental Shelf, and PUPGClally the PhplOltabllltV criterion, were no longer

applicable for reasons which were now well known. Singapore was in favour of a clear

and precise distance limit for the ares of ocean floor within national jurisdiction.
The 1limit adopted should leave sufficient sea~bed rescurces outside national Jurisdiction

for the concept of an infternational sea~bed arves to have some meaning. Singapore had
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submitted a draft deeling with the delimitation of the continental shelf in the Working

The concept of the continental shelf already had a specific meaning and

Group.
Had that

there was no valid reagon for extending it 1o cover the contvinental margin.
been the intention at the time of the preparation of the 1958 Convention, the

continental shelf would have been so defined. The concept of acguired rights over

sea~bed areas muszt be Quaiified by that of adjacency. The judgments of the

Internaticnal Court of Justice in the North Sea cases applied to areas within the

20C0-metre iscbath and did not refer to the continental margin. Those judgments could

not therefore be regarded as supporting the argument of acquired rights.
Hig Govermment would carefully study the draft articies proposed in document
A/AC.138/8C.I1/L.48, which elsborated on the archipelagic principles emunciated at

the previous session.
Mr, MONCAYO (Ecuador), introduoing‘the draft articies on figheries sponsored
by Ecaudor, Panama and Peru (A/AC.138/SC.II/L.54) said that the sponsors' position
.was that the sovereignty, and therefore the jurisdictioh‘of the coastal State,
extended to the sea area adjacent to its coasts and to the renewable and non-renewable -

resources of the gea, the sea-bed and its subsoil up to a distance of 200 nautical

miles measured from the appropriate baselines. The right of the coastal State to

regulate and ewxploit the living ressurces within that area was thus a consequence of
the exercise of its soversignty, from which it could nolt be dissociated. The draft
articles submitted also included some of the concepts contained in proposals made by -
other delegations.

For over 20 years the sponsors had exerciged, sericusly and responsibly, soverelgnty
and jurisdiction over a terrvitorial ses of 200 mileg, in accerdance with the genuine
needs of their peoples. Their stand had breought undoubted benefits, but it had also
inveclved them in constant atruggle. They had sometimes been subjected to reitaliation
and coercive measures by the fishing Powers defending the interests of particular
enterprises.. The latter, though sesking 30 weaken the gponsors™ posgition, had
succeeded only in further strengﬁhening their peoples' belief in the justice of their
position, in the neced %o continue to defend it and in the desirability of iis adoption
by other States, particularly developing countries, as a basis for the elaboration of

an equitable law of the sea consonant with present and future circumstances.
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Article A set forth the vight of the coastal State to regulate the management
and exn101tatlon of Living resources in the maritine zone under itg moveveignty and
Jurlsdlctlon, up to a distance of 200 mileg, and indicated the main purvoses of that
regulatlopgnsuch as the conservation and rational utilization of those resources,-the
improvement‘of the nutritional levels of its people and the development of its fishing
industries, Those purposes involved both rights and responsibilities for the coastal
State. . _ .
Article B provided thai the coastal State might reserve the exploitation of living
regources to 1tse1f or to its natlonaloJ having regard for the need to promcte the
efflclePt utilization of such resources and for the economic and gocial factors.
involved.

Article C providéd for the expleitation of living resources by nationals of other.
States, subject to conditions to be established by the coastal State. Special
emphaais wés 1aid on the confrol of fighing operations througb a ujstem of licences
and permlts obt11ned sgainst payment of the corresponding fees, as well a5 on compliance
with congervation requirements and on the procedures and penalties applicable in
casés of violation. 7 _ .

- Article D dealt with the ﬁonservation of living resources and stated that the
coagtal State in adopting the appropriaﬁe measures in the zone under its_sovereignty
and Jurisdiction, should endeavour o avoid effects prejudicial fo the survival of
living reaoﬁfces within snd beyond that zone by promoting any necessary co-operation
with other States and with competent international organizations.

Article B egtablighed the generally recognized right of the coastal State to
board and ingpect foreign-flng vessels and to apprehend them and take proceedings
againsgt them in the event of & violation of the laws of that State.

Article F provided thabt any dispute concerning fishing or hunting activities by
foreign~-flag vessels within the zone under the sovereisnty and jurisdiction of the
coastal State should be settled by the competent authorities of that State.

The draft articles reflected a pogitive approach to the whole problem of fishejgiesg
and were designed to secure the effective exercise by the coastal Stabe of its
sovereignty and jurisdiction over the rencwable resouvrces of the sea adjacent to its
coasts. Thus the coastal Stalte was not a meve custodian or inspectcr; as was

maintained by some States with the obvious intention of depriving the coastal State

of its resources.
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Part II of the dralt articles wasg concerned with thé'rules which should gdvern
fisheries outside the zone subject Yo national sovereignty and jurisdiction.
Articles G and H provided for the internaticnal regulation of fishing outside that
area in conformity with the articles of the Convention and with agréements‘concluded at
the world ox regionzl level for the purpose of securing the rational conservation end
utilization of living resources and the equitable participation of all States in their
exploitation, with due rezard to the svecial nseds of the develoving couniriss, both
coastal and land-~locked. Article T referved to the preferential rigﬁ%s accorded to the
coastal Stats so that it could prevent nationals of distant countrics from intensively
and indiscriminately exploiting resources, - therehy endangering their‘survivél, and
exploit rationally the resources in the area under its sovereignty and jurisdiction.

Article J contémplated the conclusion of agreements among States of a particular
area where there were resources situated outside the limits of their soverelgnty and
jurisdiction, which bred, fed and lived by reason of the resources of that area.
. Mr. ARIAS SCHRETOER (Peru), supnorting the Ecuadorian répresentative's
.comments on decument A/AC°138/SC.II/L,54, said that the sponsors!' approach was based

on the view that fisheries could not be trealed sgeparately from the otherfgspects of

marine gpace. They had to be congidered in direct commexion with the two major areas

inko which marine ocean gnace was divided - nomely, zones of nationmal juriediction up
to a limit of 200 miles, end the international zrea beyond that limif, -
In the first of those areas, the régime governing Lisheries was ingeparable from

the general régime soverning renewable and non-renewable natural resources, which was

derived, in turn, from the exercise of the rights of the coastal Stete within that -

ared.
The claim that fisheries sghould be subject to no limitations other than those

imposed by a narrow territorial sea and special regulations in respect of particular

gpecies represented an unacceptable attempt by certain maritime Powers to contime to

exploit, For their own beémefit, the living resources locabed not only off their own-

conatbes but off the coasts of other States, to the detriment of countries whose lesser
degrec of development prévented them from competing with them. The sponsors could not

accent such a claim, which was harmful to the development of thelr peoples and wiich:

was justified by reference tc a supposed general interest in the congervation and

rational use of resources. Such an argumsnt was fallacicus when invoked by precisely’

those States whose fishing methods had endangered the survival of species.
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It was often forgotfen that fishing had always been practised by the inhabitants
of coagtal regions to provide for their food, industry and commerce. Local fishermen
had lived in ﬁeace, without any danger of resources being exhausfeds until the large
fleets of distant-water fishing nations had appeared, ieading to conflicts and the
danger of over-fishing. Faced with such an abusc, a large mumber of coastal States
had extended the limits of their sovereignty and jurisdiction in order to protect the
resources of thelr adjacent seas and to use them for the benefit of their irhabitants.
The results had been immediate: couniries like Peru, endowed with meagre means but
with an unshakable will, had developed their fishinz indusiry to the point at which it
had become one of the pillars of their economic and social development. '

Faced with that inevitable and irreversiblc nrocess, the big Powers were now
propoging to the othsr coastal Statez that they should not extend %he limits of their
national jurisdiction and that they shouwld agree, as a graclous coricession, o
recognition of what some still held to be "special interests" and others accepted as
"preferential fights”s but only in respect of pariicular species, and subject to a
series of conditions. It had been.suggested that those conditions should include a
provigion whereby the coastal State should reserve to itself enly that pari of the
maximor allowable cateh which its natiocnals were in a ﬁosition,to extract, a sugpestion
that was taﬁtamounf to requiring it to renounce the right t&ddevelbp its own fishing
industry ov, pending such development, to agree to unrestricted fishing by the big
Povers, with the dénger that its resources might be exhausted. It=had'also-béen
suggested that the "historic rights" of those Powers should be recognized, in other&
words, that the coastal State should continue to tolerate the wnfair régime which had
been practised by the more advanced countries, even though it might be directly
detrimental to the needs of its own people. Such conditions had been rejected by the
developing coastal States and by other coastal States which had no aspirations to
hegemony . |

While the sponsors appreciated the desire of the big Powers to protect the
interests of their own fishing enterprises, they considered that the best way of doing
g0 was not Yo oppose the extension of the limits of hational sovereignty and
Jurigdiction of other countries. For instance, in the United States of america

enterprises engaging in distant-water fishing were in favour of retaining the narrow
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limits of mnational jurisdiction, whereas important scctors engaged in loeal fishing
were pressing for an extension of the United States fishing zone up to 200 miles

or up to the edge of the continental shelf or margin. The decision, of course, lay
with the United Stétes_Go%ernm@nt, However, while recognizing the right of the

United Stabtes Government to take such a decision, the sponsors claimed a similar right
for their own Governments to protect the interests of thelr own fishermen. It was
logicél and proper that the messures to be applied off the coasts of any specific
country should be decided, not'by”the Governments of distant nations, dbut by the
Government of the country concernéd; whose right was baged on the duty to secure the
resources required for fhe-development and welfare of its own people. The same logic
required that the Governments of distant nations should respect fthat duty, and should
take appropriate measures to ensure that it was also respected by thelr nationals.

Furthermore,'distant~water fishing would inevitably gradually decrease as the
development of local fishing operations reduced their profitability and the fishermen
of traditionsl distant-water fishing nations lost their incentive to:engagQ in what had
alvays been an arduous and risky occupation. '

The sponsors also congidered that recognition of the right of the coastal- State
to lay down conditions for the protection of fishery resources yithin the limits of its
national jurisdiction was incompatible neither with the adoption of agreed international
provisicns on conservaticn measures and fighing methods, nor with the conclusioh of
regional, subregional or bilateral agrecments permitting nationals of other States to
engage in fishing o?@rations'off the coasts of the coastal State. The limits of
national sovereignty and jurisdicition had not been established solely to ﬁrotect
fisheries; they were also designed to probect the mineral resources of the sea<bed
and its subsoil and other interests of the coastal State. Those limits did not
constitute an insurmointable barrier, but a fraemework for the exercise, by the coastal
State, of rights based on geographical, geological, ecological, economic and social
factors. The sponsors therefore considered it reasonable that the coastal State should
be able to regulate the protection -and exploitation of living resources connécted with
ite habitat, cven beyond the limits of its national sovereignty and jurisdiction, and

al

-+ ;o ny - B n . o - - . . . .
that, in the case of species which fed, bred and lived off the rescurces of a particular
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region beyond the aresa of sovercignty and jurisdiction of two or more States, the
States concerned should be able to co-operate in their exploration, conservation and
exploitation. A gtudy by a group of experts in the Peruvian Ministry of Fisheries
of the expleitation of the country's fish resources had shown that ouly 1C.6 per ceni
of the total catch was taken within the Liret 12 miles off %he coast, whereas
89.4 per cent was taken in fthe sone between 12 and 20C miles off the coast. It was
therefore easy to appreciate why Peru could not accept the 12-mile limit. ¥Fishing
had go far taken place mainly within a 50-mile line, but his Govermment had taken
measures to develop the exploitation of resources located at a greater distance from
the ccast, even beyond 200 miles.

The" fiymness with which his country had defended its sovereign rights over the
sea had been interpreted by some countries as intransigent and arbitrary. Nothing
could be further from the truth, siﬁoéy?although Peru reserved to itself the
exploitation and marketing of species such as anchovy,; it also permitfed vessels
flying any flag to fish other resources. subject to conservation regulabions and to the
issue of the corresponding licenses and permits. It had also agreed to joint operations
for the extraction of specific resources within its zone of sovereignty and
jurisdiction by other countries - including certain socialist States - and had embarked
vpon various forms of international co-opevaticn, to the satisfaction of the parties
concerned. S - N S

It was therefore clear -that the establishment of a 200-mile 1imit in no way
precluded recognition of the interests of the international community as a whole, while
it enabled the coastal State to engage in a raticnal exploitation of the resources
within that limit. A specific example was the decigion btaken that year by the
Government of Peru to naticnalize the anchovy fishing industry'and to proceed to the
closure of Tactories and the ;eduction of the anchovy fizhing fleet because of the
displacement of anchovy stocks as a result of ecologleal changes off the Peruvian
coast., That decision had teceived the support of Pervwvian fishermen, for whoi the’
Govermment had helped %o find work in allied industries; it also showed what could be
done to regulate fisheries when they were subject to the soverelgnty of the coastal
State concerned and not to foreign commercial interests or to the recomuendations of

ineffective international bodies.
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The gponsors! Viéw, now shared by the overwhelming majority of States, was that
the fortheoming conference on the 1QW'Of.the sea would nave to recognize the
establishment of wide limits of national sovereignty and juriediction up to a
distance of 200 miles - sxcept in the cese of certain continental shelves ~ as a
reagonable and apprepriate solution of the régime governing fisheries., Such a
solution would, firstly, enable the ccastal developing sountries and othexr coastal
States without any big Power designs to utilize, in peade, the living'resouroes of
their adjacent seas with a view to promoting the prosperity of their fishing
industries =nd raiéing the living standards of their peoples. It would, secondliy,
give the geographically disadvantaged countries, including the land-locked countries,
an opportunity to participate in fishing operations, which would no longer be at the
mercy of the big Fowers. It would, thixdly, enable the big Powers to concentrate on
the application of conservafion measures off their own coastg, without interference
from anyone. Consequenily, the régimé proposed by the sponscrs, which alsc providéd
for varicus forms of co-operation in regard to ocean space, would benefit all three
caﬁegories of countries.

Lastly, he wished to draw the attention cf the representative of Singapore, who
had commented on the draft article relating to‘geographically disadvantaged States,
to articles 1% and 16 of document A/AC.IEB/SC.II/L.ET.

Mr, LEGNANI (Uruguay) explained that the draft treaty articles on the
territorial sea, submitted by his delegatibn,in,docﬁment A/&G.lBS/SCII/L.24, were
designed to accomnodate the widest possible range of inlberests and to achieve the
congensus which was essential if effecfive PIOZTEess was to be made in preparing the
draft treaty. Consequently, his delegation had incorporated many provisions of the
Geneva Convention on the Territorial Sea and the Contiguous Zone in its draft articles,
since, although hié Goverpment,had ﬂot rétified any of the Geneva Conventions, it
recognized their valﬁe. The provisions Eom@erned were mostly rules applied by the
majority of States or én@ofsed as appropriate sélutions by international legal declsions,

For example, the low-water 1iﬁe had long been the normal criterion for determining
the line dividing internal from territorial waters. Thal criterion had been accepted
by the iﬂtermatidnal Court of Justice in its Judgment in the Anglo-Norwegian Figheries
Case. It had been adopted in article % of the Genevs Convention on the Territorial

Sea and the Contiguous Zone and wasg reproduced in article 4 of his delegation's draft.
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Since the low-water line c¢riterion was not applicable to deeply indented coagtlines,
article 4 of the Geneva Conventién, reproduced in article 5 of his delegation's draft,
permitited the dfawing cf straight bagelines joining appropriate points,“for the
purpose of delimiting the territorial sea. That provisibn, too, reflected a method
which had been applied by certain States for some time and which had been endorsed in
legal decisionsg., Slmllarly, artlcles 5, 6, 7, 8, 9, 10, 11 and 13 of the Convention
were reproduced in articles 6, 7. 8, 9, 10, 11, 15 and 14 rcspeotlvely of his
delegation's draft. -

Since many of those provision had originated in the customary usages ol many
States or international lsgal decigions and had been fovmulated at a previous '
international conference in which the greai magorlty of the States represented in’ the
Sub-Committee had participafed they could, subgect to ceftaln,modlfﬂcatlons, provide

generally aoceptable baais for the adeption of uppfoprlﬁte solutions,

The method of meaouring the territorial smea of archipelagic States proposed in
dralt artlcle 12, apart from reflectiing proposals put forward by other delegations,
was also an extenszon of thc straight baseline method to geographical situations
presenting, inter alia, irregularities similar %o the indented coastlines of some
coastal States. fhe application of the method was subject to the States concerned
being authentic archipelagic States and to other criteria sﬁch as those contained in
draft article 5. 11 was é fair and reasonable solution. However, if the method was to
he propprly applied, 1% woﬁld have to be related to the definitioﬁ of an "island® -
and to precise definitions of "permanent ingtallations", "low- and high-tide
elevations", and other features. ' '

There were no grounds for suggesting, as the Maltese representative had done
at a prev1ous meetln that the appllcatlon of such & method, and the further
extension of territorial waters, would lead to a situation in which all that would
remain of the Common herltage of mankind weuld be a few fish and some seawsed. It
wight equally well bhe malntalned that 1f ”ull satisfaction wao given to certain special
intereste, the developing coastal countries would, in Ffuture, be entitled to only &
little seaweed andlto‘hd fish at all. Tven where rules were sound and equitable,

their arbitrary and inappropriafe application led to irrational results.



a/6¢.138/5C.1T/8R. 75 - 20 -

In preparing the bagis of the future treaty on the law of the gea, his delegation
had no intention of rejecting, in advance, any proposals which did not accord with its
own; its aim was merely to co-ordinate and to reconcile the meny varied intereste
involved, as was evidenced by the provisions of its draft articles, which sought to
hamonize the interests and rxights of all States, not only of coastal Stafes.
Provisions had therefore been included on the régime of land-locked countries, based
on the principle of free access to the territorial seas of neighbouring coastal States
or of States in the gmame subregion.

Moxreover, the coagtal State had, in addition o sovereigm rights over its
territorial waters, certain corresponding duties, notably the duty to respect of the
Tright of innocent passgage within the first 12 mil@s and of free naﬁigation and
overflight beyond 12 miles and up to 200 miles, and to pexmit the laying of submarine
pipelines and cables within the zone established, Tt also had a duty to adopt, within
the territorial sea; appropriate measures to protect the marine environment from
peliution and to take account of the general interest in promoting and facilitating
scientific research. ' o

The breadth of the territorial sea was one of the most conﬁroyersialAaspeots of
the new law o6f the gea. His delegation's draft articles reconcilea the rightg and
interests of the internstional community with those of the coastal State, without doing
violence to, or departing from, the treditional legal rules governing ccean space, which
had merely been adapted to the requirements of modern times. In the draft articles
submitted by his delegation, the extension of the territorial sea within limits not 7
exceeding 200 nautical miles in no way affected the freedom of navigatibn and overflight
and the laying of submarine pipelines and cabies beyond 12 miles from the coast, and
did not prejudice the right of innccent passage within a belt of 12 nautical miles.

At the same time, the exercise of the coastal State's scvereignty over a
territorial sea of up to 200 nawvtical miles, including ths alrspace above that sea on
the sea-bed and its sub-soil, would enable that State to protsct its security, presexve
the integrity of its marine environment, explore, conserve and exploit the natural
resources of its territorial sea, and to make rational use of those resources in order
to promote its economic development and to raise the standerd of living of it people.
Conseguently, the draft articles represented a oompromisé betwesn the legal status of

the territorial sea, based on the principle of sovereignty, and the status of The high
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seag, based on the principle of freedom. The articies laid down corresponding rights
in respect of the safety and development of internmational communication,. while other
interests relating to the terrmto rial sea-fell within the-scverelgnly of the coastal
State., Such a solution, at a time of particularly rapid development of science and
technology - matters of great potemitial importance to coastal States — would provide
those States with adequate means. of defending their security ané protecting their
Tegources. Hig delegation's proposals harmeonized and reconciled the various rights
and interests involved without prejudice to the interests and rights of the coastal
peoples oveér theilr mayine rescurces. .

lastly, his delegation supported Jamaica's posgition in regard to geogrsphically
disadvantaged States, although it felt thal the vording of the ‘draft articles
submitted by that. delegation (A/AC.138/8C.II/1.55) could be improved. The representative
of Singapore had eritioized the provisions relating to land-locked States in his own
delegation's text. He agreed that those provisions could be improved, but. in
accordance with the principles laid down in the Jamaican proposal.

Mr. MBAYA (Cameroon),; reaffirming his delegation's wish to respset the spirit
and the letter of the O0AU Declaration (4/AC. 138/89), said he recognized that the |
criticlemg made by fthe representative of Bingapore of “Lrulclu VITT of document
h/ﬂc-1§8/SC;II/L,40,~sponsqred by bis own delegation. and other Afvicen States; were
well founded, The.corresponding provigions in the draft articles on figheries,
submitted by Canada, Senegal and other delegaticns (A/AGGlBB/SCQII/L,38), were moye in.
coﬁformity with the QAU Declaration. Accoriing to the sponsois.of the latfer provisiong,
they were intended to fomm part of the concept of the exclusive economic zone; and
their incerporation in the provisions relafimg to that zone would -soive the problem of
article VIII in document A/AC.138/SC.IT/L.40. , -

Turning to document AfAC, 138/50 IL/L.LJ, spongored by the deleg vtiong of Zambia

and Ugands, he said he was guite unable to -accept the concept of regional and subregional

sconomic zoness which would imply the participation of geographically digadvantaged

States in the exploitation  of mineral resources. He enftirely endorsed the criticisms

which the vepregentative of Kenya had made of fhat proposal and considered that the

arguments given in support of that concept. were entirely inadequate.
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Mr, JEANNEL (France), replying to points raised by earlier speakers,
said that according to some delegations, in cases where gtrabe were within the
territorial waters of one or more States, the solution te the problem of the freedom
of international navigation and communications lay in a proper definition of the
right of immocent passage and its adaptation to that freedom and in further
restriction of the Jurisdiction of the coastal States over their territorial sea.
That was neither desirable nor necessary for solving the problem. The principie
of innccent passage through terriitorial waters should be maintained as a general
rule, within the limits at present prescribed. 4 solution was needed to the
spacial problem of the very small areas of territorial sea which the vessels and
airveraft of many other States had to cross. The problem, which aroge in ordy a few
straits, required a pragwatic solution accommodating the interests of the coastal
State; those of other States directly concerned and those of the international
community . _

The question of islands had arisen in comnexion with the general desire of
coastal States to extend their national jurisdiction. IHe was not referring %o
archipelagos, which constitﬁted s gseparabe problem. Such an extension would reduce
the marine space whose natural resources were regarded as the common heritage of
maxkind. In the search for ways of compensating for that dimindtion of the common
heritage; it had been proposed that a distinctioﬁ ghould he made between continents
and iglands, in order to be able to claim that there were regources oveX which the
coagtal State had rights by virtue of its islands. The obvious unacceptability to
the international communiiy of a distinction contrary to the basic principles of
internastional law had led 4o the elaboration of subbie fprmulas designed to restrich,
in a discriminatory and arbiﬁréry manner, the number of countries penalized by such
an operation in oxder to reduce the opposition o if. The digtinction was'legally
and morally indefensible, but had been seized upon in the pursuit of nadionzl interests.
Cases where a State with few or no islands wes opposite ome with many islands and the
distance between the States was less than the width of the combined territorial seas
prescribed by their legislabtions, applicafion of the principle of equidistance would
obvicusly be to the advantaze of the State with more islands. 4 rule established

Tor settling such a specific prodblem would not be generally applicable.
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HMoreover, the vroposed diastinction waz based on the notion that islands as such
and continental territory as such were entitled to national jurisdiection, but
territory had no sovereign rights; 1t was the State to whoge soversignty the
territory was gubjsct which enjoysd sovereign righls. The adoption of such a
distinction would involve the division of State sovereignty, contrary fto a fundamental
rule of international law, and a viclation of the principle of the sovereign eguality
of States. Such a gtep would be paradoxical at s time when efforts were being made
to move in the opposite direction for the benefit of archipelagic States. HNational
interests should not, of course, be ignored, but it was essential o avoid introducing
private disputes, which could cbviously only be solved bilaberally, into the
Committee's already difficuli task, Existing rules of international law,
gupplemented by the 1969 judsment of the Intermational Courdt of Justice on the
Danigh-German~-Dutch continental shelf provided a basis for eguitable solutions
accommodabing the legitimate interesgts of all countries. I the Conference was to
be a success, the discussion of such private problems must not be allowed to take.
up time which shovld be devoted to those concerning the international community as

a wheole.

\..

The meeting roge at 11 p.m.
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