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Annex

Draft regulations on exploitation of mineral resources in the Area assigning
functional responsibilities to the Secretary-General

Draft regulation

Title

Content of draft regulation

Rationale

Comments or suggestions

DR4 (3)

DR10

DR25 (2)*

Rights of coastal States

Preliminary review of
application by the
Secretary-General

Change of control

If there are clear grounds for
believing that serious harm to the
marine environment is likely to
occur, the Secretary-General shall
issue a compliance notice in
accordance with regulation 101

The Secretary-General shall
determine whether an application is
complete for further processing

The Secretary-General is to make a
determination in respect of financial
capability following a change of
control

2 See ISBA/19/C/17, annex, regulation 34 (3).

Critical importance of timely
action

Administrative efficiency

Management of the contract

Under the regulations on exploration,
the Secretary-General is required to
“take immediate measures of a
temporary nature” in accordance with
the emergency order provisions.? In
addition to the specific comments
regarding draft regulation 101 (see
below), guidance should be
considered to support the
implementation of DR4, paragraphs 2
and 3

The Legal and Technical Commission
shall determine if applications are in
conformity with the rules of the
International Seabed Authority
(DR13 (1) (a))

DR25 (2) (a) does not envisage
explicitly a situation in which the
Secretary-General would determine
that, following a change of control,
the contractor could no longer meet
its obligations.The Commission
should consider including in the text
the possibility of such a
determination by the
Secretary-General as well as its
consequences, together with relevant
guidelines.Given the general
significance of financial capability,
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Draft regulation

Title

Content of draft regulation

Rationale

Comments or suggestions

DR26 (1)*

DR30 (6)*

DR31 (3)

DR35 (2) (c)

Documents to be
submitted before
production

Reduction or suspension
in production due to
market conditions

Optimal exploitation
under a plan of work

Preventing and
responding to incidents

P bid, regulation 33 (3).

A determination is to be made by the
Secretary-General as to whether a
material change needs to be made to
a plan of work in the light of a
feasibility study

In cases where activities have been
reduced or suspended, information is
to be provided to the
Secretary-General to demonstrate
that the issue triggering a reduction
or suspension has been addressed

The Secretary-General and
contractor shall agree modifications
to the mining workplan where the
resources are not being mined
optimally

The contractor is required to
undertake promptly any instructions
received from the Secretary-General

Administrative efficiency

Administrative efficiency in
reporting

Review mechanism

Critical importance of timely
action

the review of such capability,
following a change of control, by
other organs, such as the
Commission, and reporting to the
Council should also be considered

Guidelines setting out what
constitutes a material change will
form the basis of any determination

The Commission should consider any
reporting mechanism, for example to
the Council, in the regulatory text

In general, stakeholders have
expressed concern over the
appropriateness and enforceability of
this regulation.The Commission can
consider any reporting protocols,
Council approval, etc., or other, as
part of its review of the draft
regulation in its entirety

Under the exploration regulations,
and in connection with emergency
orders, the Secretary-General shall
take “such immediate measures of a
temporary nature as are practical and
reasonable”.pending action by the
Council.” The draft regulation
provides for appropriate consultation
by the Secretary-General and
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Draft regulation Title Content of draft regulation Rationale Comments or suggestions
reporting protocols.The Commission
should consider the reporting of
incidents and instructions given,
actions taken by the
Secretary-General to the Council on
an annual basis
DR38 (3) Insurance Should a contractor fail to maintain  Critical importance of timely ~ As maintaining adequate insurance is
the insurance required under the action a fundamental term of the contract,
regulations, the Secretary-General reporting to the Council should be
shall issue a compliance order under considered.See also comments on
regulation 101 DR101 below
DR38 (4)* Insurance A contractor shall not materially Management of the contract Given the specificity of insurance
modify or terminate any insurance contracts, the Secretary-General may
policy without the prior consent of be obliged to consult relevant experts
the Secretary-General in the insurance field
DRA45 (4)* Compliance with other Contractors shall notify the Management of the contract The content of this draft regulation is
laws and regulations Secretary-General promptly when a under review
permit, licence, approval, certificate
or clearance connected with its
activities in the Area is withdrawn or
suspended
DR55 (2) Modification of a plan of The Secretary-General shall, in Management of the contract Any determination under this draft
work by a contractor consultation with the Contractor, regulation shall reference the relevant
consider whether a proposed guidelines
modification to the plan of work
constitutes a material change in
accordance with the guidelines
DR55 (4)* Modification of a plan of The Secretary-General may propose Management of the contract Concern has been raised that, under

work by a contractor

to the contractor a change to the plan
of work which is not a material
change

this draft regulation, the
Secretary-General would have the
authority to make changes to a
contract even when a contractor is not
outside the contract terms.

The Commission should consider the
types of changes that could be

9/2/52/vasl



11/8

€15¢¢-8T

Draft regulation

Title

Content of draft regulation

Rationale

Comments or suggestions

DR56 (1)*

DR63*

DR74 (3)*

DR75*

DR76 (2)*

DR78*

Review of activities
under a plan of work

Secretary-General may
issue guidelines

Assessment by the
Authority

General anti-avoidance
rule

Arm’s-length
adjustments

Monetary penalties

The Secretary-General has the
discretion to review contractor
activities under a plan of work
outside the prescribed time frame

The Secretary-General may issue
guidelines in respect of the
calculation and payment of royalties

The Secretary-General may make an
assessment of any royalty liability

The Secretary-General shall
determine the liability for a royalty
as if the avoidance, postponement or
reduction of such liability had not
been carried out by the Contractor
and in accordance with part 111 of the
draft regulations

The Secretary-General may adjust
the value of costs, prices and
revenues to reflect an arm’s-length
value in accordance with
internationally accepted principles

The Secretary-General may impose
monetary penalties (subject to
DR101 (6))

Management of the contract

Empowered to issue
guidelines

Administration of royalty
returns and payment

Administration of royalty
returns and payment

Administration of royalty
returns and payment

Administration of royalty
returns and payment

proposed, including in relation to the
environmental plans.Transparency in
the reporting of a change to the plan
of work may be required

The nature of the review process is
similar to that under the exploration
regulations, except that proposed
material changes to a plan of work
require Council approval.Guidelines
for the review process are needed

Under DR93, guidelines will be
subject to oversight by the Council

The Commission should consider due
process under this draft regulation,
and the ability of the contractor to
make representations to the
Secretary-General.See DR76 (3)

Same comments as for DR74 (3).The
text of the text of DR75 is also under
review

The Secretariat will need to be staffed
by appropriately qualified royalty
administrators to assist in such
determinations

The monetary penalties will be
specified under the regulations in
appendix 111, supported by guidelines

9/0/5¢/vdsl
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Draft regulation Title

Content of draft regulation

Rationale

Comments or suggestions

DR87 (2) (d)* Confidentiality of

information

DR93 (1)* Issuance of guidance

documents

DR94 (4) (f) Inspections: general

DR97 (3) Inspectors’ power to
issue instructions
DR99 (2) Complaints

¢ Ibid, regulation 36 (1).

Data and information designated by
the Contractor as Confidential
Information at the time it was
disclosed to the Authority, provided
that such designation is deemed to
be well-founded by the Secretary
General on the basis that there would
be substantial risk of serious and
unfair economic prejudice if the data
and information were to be released
(DR87 (5))

The Commission or the
Secretary-General shall, from time
to time, issue guidance documents
(guidelines) of a technical or
administrative nature for the
guidance of contractors in order to
assist in the implementation of the
draft regulations

Where required by the
Secretary-General, the deployment
of monitoring and surveillance
equipment shall be accepted by the
contractor.

The Secretary-General has the
discretion to issue a compliance
notice under DR101

The Secretary-General may take

Administration of policy

Administrative guidance

Not applicable

Critical importance of timely
action

Administrative efficiency

Under the exploration regulations,
the contractor may designate
information as confidential, in
consultation with the
Secretary-General®

In compliance with DR87 (5), the
Secretary-General shall take into
account any relevant policy guidance
from the Council to make a
determination

It has been suggested that the
Secretary-General should not issue
guidelines, especially when he or she
responsible for providing advice on
their implementation (such as the
material change guidelines under
DR55) and there is a delay between
the issuance of the guidelines and the
reporting of those guidelines to the
Council. The issuance of guidelines is
to be discussed separately by the
Council

It is proposed that guidelines on the
use of remote electronic monitoring
and vessel positioning systems be
issued.Any specific requirements
should be incorporated into the plan
of work

No comment

Consideration by the Commission on

9/2/52/vasl
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Draft regulation

Title

Content of draft regulation

Rationale

Comments or suggestions

DR100 (3)

DR101 (1)*

Electronic monitoring
system

Compliance notice and
termination of
exploitation contract

“reasonable action” in response to a
complaint

The Secretary-General shall issue a
compliance notice under regulation
101, where he or she determines
from the data transmitted to the
Authority that unapproved mining
activities have occurred or are
occurring

If it appears to the Secretary-General
on reasonable grounds that a
contractor is in breach of the terms
and conditions of its exploitation
contract, the Secretary-General shall
issue a compliance notice to the
Contractor requiring the contractor
to take such action as may be
specified in the compliance notice

Critical importance of timely
action

Critical importance of timely
action

what constitutes “reasonable action”
may be required

Factual determination will be made
according to data submitted

DR101 has drawn a number of
comments.Questions for
consideration include the following:

— Is the issuance of a compliance
notice without a recommendation
of the Commission or decision of
the Council within the remit of the
Secretary-General’s
administrative functions?

— What obligations should be
placed on the Secretary-General
to report to the Council in respect
of any compliance notices issued,
and what should the method and
frequency of such reporting be?

— What of any administrative
review in respect of compliance
notices issued by the
Secretary-General? Given that a
compliance notice constitutes a
warning by the Authority, should
the Council be given the
opportunity to withdraw a
compliance notice issued by the
Secretary-General?

— Should the Secretary-General’s
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Draft regulation Title Content of draft regulation

Rationale

Comments or suggestions

function under this regulation be
extended to include the
suspension or termination of the
contract, or monetary penalties in
lieu thereof, in specific
circumstances?

The following draft regulations have already been the subject of comments by the Council and review by the Commission.However, in the light of
recent stakeholder comments on these specific items, the Council may wish to reflect on an appropriate delegated authority or expedited process

DR23* Use of exploitation Sponsoring State and Council
contract as security consent required (based on the
recommendations of the
Commission)

DR24* Transfer of rights and Council consent required (based on
obligations the recommendations of the
Commission)

Not applicable

Not applicable

It has been suggested that the
Secretary-General should be in a
position to provide the necessary
consent or for a mechanism outside
the normal meetings of the Council
be considered

As above
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