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KunrcroHn, 25 dpespans — 1 mapra 2019 rona
ITyskT 11 mpeaBapuTenbHO MOBECTKHU nHs
IIpoekT nMpaBuJI pa3paéoTKN MUHEPAJBbHBIX
pecypcoB B Paiione

Heneruposanue pynkuuii Coera u 3pPeKTUBHOCTH
peryJupoBaHus

3anucka cekperapuara

I. Cunpasouynas uHpopMauus

1. B cBere mpocw0, BeickazaHHBIX CoBeToM B MapTe 2018 roma (ISBA/24/C/8,
mm. 41 u 42), Opuandeckas u TeXHHYECKass KOMHCCHUSI BHOBb pacCMOTpesa BOIPOC O
c0anaHCUPOBAaHHOCTH HPHUHATHS AJMHHHCTPATUBHBIX PEIICHHH B MPOEKTE MpPaBUI
pa3paboTku MHUHEpalnbHBIX pecypcoB B Paitone (ISBA/24/C/20, mm. 23-25), u B
YaCTHOCTH COaJaHCHPOBAaHHOCTH IOJHOMOYMH Mexny CoBeToM u ['eHepanbHBIM
CeKpeTapeM.

2. B HexaBHEX 3aMedyaHUsX 4wieHOB OpraHa M Ipyrux 3aMHTEPECOBAHHBIX CTOPOH
mo mociegHeMy BapuaHTy mpoekra upaBun (ISBA/24/LTC/WP.1/Rev.1) namen
OTpaXCHHE  IIMPOKUI  Kpyr  MHEHUHl  OTHOCHTEIbHO  3aKOHHOCTH U
[eNecooOpa3sHOCTH  HajaeJeHHs [eHepallbHOTO  CeKpeTaps  ONpeaeleHHBIMHU
NOJHOMOYUSAMU W (QYHKUHMSAMH, Kak 3TO IPEAYCMOTPEHO B COOTBETCTBHH C
npaBunamu (ISBA/25/C/2, n. 11). C apyro#t cTopoHbI, HEKOTOPbIE BBICKA3aJIH TAKKE
MHEHHE O TOM, YTO, YUUTHIBAsl pa3pblB BO BPEMEHHN MEXy coBemanuimu CoBera u
Komuccuu, B psize IPOEKTOB IpaBWi HAMJIEKUT JEIETHPOBATH JOMOIHHUTEIIbHBIE
noysiHoMounsi ['eHepanbHOMY cekperaplo. Belmo Takke mpeiokeHO paccMOTPETh
BO3MOXHOCTh TOTO, 4YTOOBI, KOIZa 3TO IeJecoo0pa3Ho, psJl peUIeHUH HOCHI
IIpeABapUTEIbHBIA XapakTep 0 TeX MHOop, MOoKa OHM He OyayT YTBEpXACHBI WU
oTKJI0HEHB COBETOM.

3. Bompoc o TOoM, Kkak Jydme  oOeclIeYdTh  HMHCTHUTYLHOHAJIbHOE
¢yakunonuposanue OpraHa, OyneT 00CykaaTbcsi Ha BCEM MPOTSIKEHUH Pa3paboTKH
HOpPMAaTUBHBIX paMoK. COOTBETCTBEHHO, HeoOxomumo OyneT, colOiomas paMKH
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I1.

Konpenrun Opranusannn OObeanHeHHbIX Harmii M0 MOpCKOMY mpaBy', pemInTh
OCHOBOIIOJIAralONIMEe BOMPOCHI: Kakue (YHKIHUUW W YPOBHH ITOJIHOMOYHUH MOTYT M
JOJKHBI OBITH JI€NIerHpOBaHbl [ eHEpalbHOMY CEKpeTaplo; Kak 00eCHne4YHuThb, YTOOBI
pe3yJIbTaTOM TakKoro JelerHpoBaHus cTal J(Q(EKTUBHBIH ¥  NPO3paYHBIN
aAMUHUCTPATUBHO-IIPaBONPUMEHHUTENBHBIA Mpolecc; M Kak OyayT HpHHUMATbCS
pellIeHHs B paMKaX TakoTo JeJIerHpOBaHUs, B TOM UHCIe Ha MpeAMEeT HaHJIeKalluX
MIPaBOBBIX NMPOLEAYP U MOJOTUETHOCTH.

4. Hacrtosimas 3amucka NpeACTaBIACTCA COBeTy B Kau€CTBC OCHOBBI JIA
lalbHEUIIETO 06cy)KL[eHI/IH BOIIpocCa (6] ACJIETUpOBaHUU (l)yHKIII/IOHaJ'ILHLIX
HOJ'IHOMO‘IPII:I, BKJIO4Yada c006pa>1<eH1/I;1 JJIA paCCMOTPCHUA CosetoMm. B MPUITOKCHUHN
K HacTosIIleH ?)Ell'[I/ICKe2 H3JIOKCHBI MNPOCKTHI IMpaBHJI, B KOTOPLIX IMMpejaarac€tcsa Ta
njin HHas (bopMa AcJIerupoBaHus, 000CHOBaHHUE TaKOTO ACJICTUpPOBAaHUA U BCC
NpEeAIOKEHUA MO COBCPIICHCTBOBAHUIO COJACPIKAHUA TMPOCKTAa IMpaBUI IMOCJIC
pacCcMOTpCHUA 3aMedyaHui 3aMHTEPCCOBAHHBIX CTOPOH.

IIpaBoBasi ocHOBA [1Jis1 1eJIeTHPOBAHUS TOJTHOMOYHIA

5. OOmwuit 0630p ponu opraHoB Oprana B TOM, 4YTO KacaeTcs KOHTPOIA 3a
cobmogeHreM IIaHOB paboTel 1O pasBenke, mnpusoaurcs B paszpene 111
nokymenta ISBA/24/C/4. T'maBHas HopmatrmBHas ¢yHknus CoBeTa Kak oOpraHa
OpraHa COCTOHUT B TOM, YTOOBI OCYIIECTBIIATh TAKOH KOHTPOJIb 3a JEATEIbHOCTHIO B
Paiione, koTOpEIif HEeOOXOAUM A meseil obecredeHnusl cOOMIACHUS HOPM OpraHas,
BKIJTIOUAS MEXAHH3MbI PYKOBOJCTBA H HAGNIOACHHS 3a IITATOM HHCIEKTOpoB”. Oprau
UMeeT TakXe MpaBo B J000e BpeMs INPHHUMATh KakKHe-Tu0O0  Mephl,
npeaycMoTpeHHble Hactosmed wacteio XI KowBenmum, s oOecmeueHus
CcOONMIOCHNST €€ TOJIOKEHHH W OCYIEeCTBIEHHS (YHKIUI 1O KOHTPOJIIO H
PEeryIMpOBAaHNIO, BO3JIOKEHHBIX HAa HEr0 B COOTBETCTBHUHM C 3TOH YACTHIO WIIHU IO
nm060My KOHTpakTy °. KOHBEHIMS MpeIycMaTpHBAET, YTO KAXIABIA M3 T[IABHBIX
opranoB Oprana (t.e. AccambOies, CoBeT u cekperapuar) OTBeYaeT 3a
OCYIIECTBICHHE TMPEJOCTABICHHBIX €My IOJHOMOYMI ¥ (yHKOHWHA, HO JOJDKEH
BO3JIEPKUBATHCS OT JIIOOBIX JEHCTBHH, KOTOPBIE MOTYT YHIEMJISATH HJIM 3aTPYAHSITH
OCYIIECTBICHHE KOHKPETHBIX NMOJIHOMOYNNA U QYHKIUH, IPEIOCTABICHHBIX JPYTrOMYy
opraHy6. CormracHo yHKTY 2 d) ctatpu 162 CoBeT yupexaacT, KOTAa 3TO YMECTHO H
C JIOJDKHBIM yYeTOM J3KOHOMHHM, TaKHe BCIIOMOTaTeIbHbIE OpraHbl, KOTOpHIE OHAa
COUTE€T HEOOXOAMMBIMH [UISI OCYIIECTBICHUS €ro (QyHKUHH B COOTBETCTBHH C
yacTeio XI, mpu ycnoBun noiskHOTO ydera W dddexruBHocTH. COrnacHO MyHKTY 3
cratbu 166, ['eHepalbHBIN ceKpeTaph BHINIOJHIET TaKUe APyrue aJMUHUCTPATHBHBIC
¢yHKIMK, Kakue BozyaraloTrcsi Ha Hero AccamOneeif, CoBeToM WJIM KaKHM-JTHOO
BCIIOMOTATENIbHBIM OPTaHOM.

6. B mnpunoxennn III k KouBeHuunm cdopmMynnpoBaHbl OCHOBHBIE YCIOBUS
MOUCKA, Pa3BEJKH U pa3pabOTKH, a B €ro cTaThe 17 HM3JI0KEHBI OCHOBHBIE 3JIEMEHTHI
HOpM, NpaBWJI M HIpouenyp ocymiectBieHus (GyHkuuii OpraHa B COOTBETCTBHH C
yacTelo XI, B TOM 4ucie B OTHOUIEHUHM aJMUHUCTPATUBHBIX IPOLEAYP, CBA3AHHBIX C
paspaboTkoi, omepanusMu ¥ (UHAHCOBBIMH BONpocaMH. BMecTe ¢ TeM B TekcrTe

! United Nations, Treaty Series, vol. 1834, No. 31363.

2 IIpunoxeHue pacnpocTpaHseTCs TOJIBKO Ha SI3bIKE MPEACTABICHUS.
% Tam ke, ctatbu 153, m. 4, u 162, . 2 1).

4 Tam Ke, ctaThs 62, 1. 2 7).

% Tam ke, craths 153, m. 5.

6 Tam ke, craTbs 158, m. 4.
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I11.

yactd XI u npunoxenus 111 MHOTO 001MX cchutOK Ha «Opran» 0e3 ykasaHuUs Ha ToO,
Ha kakoif opran OpraHa Bo3JararmTcs MOTHOMOYHS .

7. B HanMOHaJNIBHOU HOPMATHBHO-NPABOBON CUTYaIlUH, TOJHOMOYHS ¥ (QPYHKIHUH
B COOTBETCTBHUH C 3aKOHOM MapiiaMEHTa WJIM MHBIM OCHOBHBIM 3aKOHOJATEILCTBOM,
KaK MpaBUJIO, BO3JAraloTCs Ha MHUHHCTPOB MPABUTEIbCTBA, B TOM YHclie (QYHKIUH
[0 MNPUHATHUIO MPaBUI JJIsi OCYHIECTBICHUS 3TOTO0 OCHOBHOTO 3aKOHOJATENbCTBA.
OnHako Ha TpakTHKe OBLIO OBl HEBO3MOXXHO, YTOOBI BCE COOTBETCTBYIOIIHE
GYHKIIUM  ATH  MHUHUCTPBI OCYHICCTBISAM Ju4HO. CllenoBaTelbHO, HAJIHIIO
MPEe3yMIIUs TOT0, YTO MHUHHCTPHI MOTYT JEJECTHPOBATh TaKWe (QYHKIMH APYTrUM
nunaM (Kak MpaBWIIO, CTapIIMM TOCYyJapCTBEHHBIM YMHOBHHKAaM), HECMOTpPS Ha TO,
YTO MHUHHUCTPBl TMO-IPEXKHEMY HECYT OTBETCTBEHHOCTb 3a JEWCTBHUS OTHUX
YUHOBHHUKOB. JTa >X€ KOHUENIHUS MpPHUMEHSeTCS B paMKaxX BCeHl MeXAyHapOJIHOM
TPaXJIaHCKOW CIyXObl, B YacCTHOCTH KacaTelbHO OCYIIECTBICHHUS IOJHOMOYMMN
I'enepanpHoro cekperapst Opranusanuu OObenuHeHHBIX Haruii (unmu Oprana) B
cootBeTcTBUU ¢ [lonoxenusmu u [IpaBuiamu o nepconane.

8. B aToii cBsI3M mpexacTaBisieTcss OYEBUAHBIM, 4TO COBET MOXET JeIeTHpOBaTh
cBou (pyHKIMH, ¥ 4TO CChUIKK Ha OpraH 00s3aTeIbHO OXBATHIBAIOT CEKpeTapHUaT, Kak
OJIMH U3 IaBHBIX opranoB Oprana Bo riaBe ¢ [‘eHepalbHBIM cekpeTapeM. B paBHO#
crenenn CoBer u AccamOiiess NOJHOMOYHBI JAeJIerHpOBaTh (YHKIHOHAJIbHBIE
MOJIHOMOYHUSI Ha OCHOBE YTBEpPXKJAaeMbIX WM IPUHMMAaeMBbIX UMM INpaBmi. Bompoc
3aKJII0YaeTcsi B TOM, Kak OOECIEeUUTh HaJJIeKallyl IOJ0TYETHOCTh W Oiaroe
yIpaBJIeHHE.

3ameuanus wieHoB OpraHa u Apyrux 3anHTEPeCOBAHHbBIX
CTOPOH IO NMPOEKTY NPaBUJI

9.  bblau npeacTaBieHbl pa3inyHble MHEHHSI OTHOCUTENBHO YPOBHS MOJHOMOYUH,
KOTOpBIE€ JOJDKHBI JeJIerupoBaThCs ['eHepalbHOMY CEKpeTapio B COOTBETCTBHH C
MPOEKTOM IpaBWJI. B KkauecTBe mpuMepa MOXHO BBIJIEIUTH MpoekT mpasmia 101,
MOCBSIEHHOTO TPEJNUCAHUAM O COOJIOACHHMH U NPEKpalleHHIo JeHCTBHS
N0OBIYHOTO KOHTpakTa. OJHO U3 rOCYyIapCTB-WICHOB BBHIPA3MIO 00€CIOKOCHHOCTD B
CBSI3M C TE€M, YTO HAIpaBJIEHHE INPEANHCAHUS O COONMIOJeHHH 0e3 peKOMEeHAAIUH
Komuccuu minu pemenusi CoBera He BXOJIUT B cepy aIMUHHUCTPATUBHBIX QYHKIUI
I'enepanpHoro cekpetaps. C apyroil CTOpPOHBI, elle OJHO TOCYAapCTBO-YJIEH,
BBICKA3aBIINCH B MOAAEPKKY COJEpx aHMUS MpoekTa mpaBuia 101, mpennoxuio eme
Oosiee pacmupuTh chepy MeerupoOBaHUs MOJTHOMOUYHI, ¢ TeM 4TO00Bl ['eHepanbHbIH
CeKpeTapb MOT NPHOCTaHABIMBATh WJIHM IpeKpallath JNeHCTBHE KOHTpakTa (Wiu
HaJlarath JAeHEXHbIE MTpadbl), HO0 MOKET BOSHUKHYTh HEOOXOAUMOCTD B IPUHITHH
CPOYHBIX Mep, Aa0bl MPEeJAOTBPATUTH HENPEABUACHHBIC YIIEPO MU MOTEPH.

10. B cBa3u ¢ mpoekTtoMm mpaBmia 24 o mepemade NMpaB U 00S3aTeNbCTB ObINIa
BEIp@XK€Ha oO0mas MoaAepXKa B OTHOIIEHHWH Jrob0oro yrBepxkneHus CoBeTowm,
OlHAKO OBITO TakKe BBICKA3aHO TMPEIOCTEPEeKCHHE 110 IMOBOAY BO3MOXHBIX
3aJIepKEeK B MpoIlecce YTBEpXKJIeHHUs. B uucie Apyrux 3amMedaHuil ObLT MOCTaBIICH
BONIPOC O TOM, HEIB3S JH HPEAYCMOTPETh €me OAMH MEXaHW3M, MOCPEICTBOM
kotoporo CoBer m Komuccus mornm Obl NpHHUMATH pEIIEHHE HACYET TaKOTO
YTBEp)KJCHUS B paMKax MANCTAHIIMOHHOTO COBEIIaHUSA, WU XKe Oyger Ooiee
nenecooOpa3sHbM, YTOOB ['eHepambpHBIN CEeKpeTapb BBIHOCHI  HaJJIeXalee
ITIOCTAaHOBJIEHHE B COOTBETCTBHH C PYKOBOJACTBOM. AHAJIOTHYHAs 03a00YE€HHOCTH
Oblla BBIpa)keHAa B OTHOIIGHHMHM CPOKOB B CBS3M C NPOEKTOM IpaBuia 23,

Hanpumep, cornacHo nyHkry 2 crarbi 18, «... OpraH MOeT HaJlO)KUTh Ha KOHTPaKTopa
JICHEXKHBIH mTpad ...».
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IV.

IIOCBAUICHHOIO HMCIIOJIB30BaAHUIO ,HOGBI‘IHLIX KOHTPAKTOB B Ka4Y€CTBE€ 3aJI0TOBOI'O
obecreueHus. Psn 3aMHTCPCCOBAHHBIX CTOPOH COYJIN HCO6XO,HI/IMLIM, 4TOOBI OpraH
B KauCCTBC perynnpy}omeﬁ HHCTAaHOUU MOT pcarupoBaTb B PCKUME PCaJbHOTO
BpEMCHHU Ha BOIPOCHI, BOSHHUKAKOIIUEC B COOTBCTCTBUU C NpaBUIaAMHU. brino Takxke
YKa3zaHo, 4YTO HeO6XO,HI/IMI>Ie HOpPMATUBHBIC PCIICHUA OOJIKHBI TMPUHHUMATHCA
CBOCBPCMCHHO, YYHTBIBAast TOT (baKT, yto Kommccuss u Coser 3aCccJarT TOJIBKO
JABAaXXAbI B I'OJ .

11. Hpyrue unensl CoBeTa BHECIM MPEIIOXKEHHUS OTHOCHTEIBHO TOrO, Kakue
BOIIPOCHl HAJJIEKUT PACCMOTPETh M KAaKUMHU IYTSAMH JABUTAThCS Jajibllie, YTOOBI
MPOSCHUTH COOTBETCTBYIOIINE (PYHKIMH M 00SI3aHHOCTU M YKPEIUTh JEeHCTBEHHOCTH
npoekta mnpaBui. CornacHO 3THUM IPEMJIOKEHHSM, HeEJb3s 3a0bIBaTh O eme He
opopmieHHBIX opraHax OpraHa, B YacTHOCTH 00 OKOHOMHYECKOW IUIaHOBOW
KOMMCCHUH M €€ Pa3IMYHbIX QYHKIHUIX U 0053aHHOCTSIX; HY)KHO 00€CIIEUYUTh YETKYIO
CUMMETpHIO TIpolLlecca MPUHATUSA PEIIeHUH, ¢ TeM UYTOObl YTOUYHHTH, KOMY Kakue
peuieHuss MOTYT OBITH JeJerupoBaHbl, cooOpa3zHo ¢ KoHBeHIueW, Npu KaKux
YCIOBUAX U HAa OCHOBAaHHM KaKOTO PYKOBOJICTBa OyZeT NPUHUMATHCA TO WJIM HHOE
peuieHue; W HeoOX0AMMO C(HOPMYIMPOBAaTH YETKHE YKa3aHUS OTHOCHTEIBHO
coo0OpaxeHHil, KOTOpble HEOOXOJUMO YUHMTHIBATH MPU JI€JIETUPOBAHUH TTOJHOMOYH I
Ha IPUHATHUE PELICHUH.

12. Kpome TOro, OAMH M3 YJCHOB CYEJ yMECTHBIM, uT0Obl OpraH paspaboTai
MOJIUTHKY WJIM CTPaTerud, KOTOpbIe, BO3MOXHO, CJIEAYyeT HPHUHITh peLIeHHEM
Cosera, rne OyJeT HpenlucaH MOAXOJ K MPHHATHIO PEIIEHUH, U3 KOTOpOro OyaeT
ucxoauth [eHepanbpHBIH CcekpeTapb, M  BbIpa3ujl MHEHHE O TOM, 4YTO
TPaHCIAPEHTHOCTh B NMPUHATUU PEHICHUI MOXHO ObLIO OBbI eme 0ojiee MOBBICHTH,
npeanucaB [eHepanbHOMY cekperapio jaokjianeiBatb COBETYy O HOPMAaTHBHBIX
peLICHUSIX, IPUHSITHIX B TEYEHUE UCTEKILIEro roja.

13. Jpyrue wieHsl Tak)ke HOJJeprkalu oOIMe NPUHIUIBI OJaroro yrnpaBieHUs
MPUMEHUTEIBHO K MPUHATHIO PEIICHHI], B TOM YHCJie TPUHIUIIBI TPAHCIIAPEHTHOCTH
U TOJOTYETHOCTH B Ipollecce NPUHATHS pEmIeHHH M B OpraHax M Ipoleccax,
YUpEXKACHHBIX COTIACHO MHPOEKTY MpaBWi, BINIOTH 0 CTPYKTYp, B OTHOIICHUH
KOTOPBIX OCYIIECTBIISIETCS. PpEryJupoBaHHe, W HJCI INpPeJoCTaBlieHus Oojee
ITUPOKOMY C€O00IIecTBY OOOCHOBAHHUSA pEIIEHUH, MPUHATBIX B COOTBETCTBHH C
npasminamMu OpranHa. Eme ogHa U3 3aMHTEPECOBAHHBIX CTOPOH OTMETHIIA, YTO
SICHOCTH Ha MpeaMeT QYHKIUHA U 00s3aHHOCTEH TO3BONHUT MOBBICUTH MOJOTYETHOCTD
OpraHa nepeJ 3aMHTEPECOBAaHHBIMU CTOPOHAMHU, U 4To OpraH I0KEH paccMOTPETh
BONPOC O TOM, KaK HAaWIy4IIMM 00pa3oM OrpaguTh JUPEKTHBHBIE U HOPMATHBHEIE
MepBbI OT J000T0 (aKTHUECKOTO HIIM MPENoJiaraeMoro KOHGIMKTa HHTEPECOB U Kak
obecneunTh yudeT TpeOOBaHUH, ODUIHMATBLHO MNPEABSABISIEMBIX K 00O0CHOBAHUIO
pelLIeHui, B Mponecce perylnpoBaHus.

HopmaruBHBIE pyKOBOASIIIIME YKA3AHUS U TOAXO0/
K JeJIerMPOBAHUIO ITOJTHOMOYM I

14. Ha ocHOBe MOAXO0JIOB, MpeIJOKeHHBIX B myHKkTax 11 wm 12 Beime, CoBer,
BO3MOJKHO, TOXKEJIAeT PacCMOTPETh KOHKPETHYIO HOHI/ITI/IKyg, OTpaXaroImym poJib

CornacHo myHKTY 5 ctareu 161 KomBenmuu, CoBeT MpOBOAUT 3acCeJaHUS TaK 9acTO, KaK 3TOTO
MoryTt mnorpeboBars nena OpraHa, HO HE pEXe TpeX pa3 B roJ, B TO BpeMs KaK COINIacCHO
nyHkTy 12 crarpum 163 Komuccuss mpoBOAMT 3acelaHHsi TaK 4acTo, Kak 3TO Tpedyercs s
3((HeKTHBHOIO OCYIIECTBICHUS €€ PYHKIIHI.

® Cornacuo nyHkry 1 crateum 162, CoBeT oOnagaeT MOJHOMOYHSIMH yCTAaHaBIMBATh COTJIACHO
KoHBeHMM U 00wIeH MOJUTHKE, ONpENeSICHHON AccamOieeil, KOHKPETHYIO MOJUTHKY, KOTOPYIO
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perynupoBaHus, TOAX0J, KoTopbidi mnpuMmer CoBeT K pa3paboTKe TakKOro
peryiupoOBaHUs, W TMOJX0Aa, KOTOPBIM OyaeT TMNPUMEHAThCS B CBI3H C
nenerupoBanueM (GYHKIUNA npyrux opraHoB OpraHa, BKIwoouas [eHepadbHOTO
cekperaps. Takol MTOKYMEHT MO3BOJIMT 00CCIEUUTh ICHOCTh B OTHONICHUH (YHKIUN
U 00s3aHHOCTEH, a TaK)KEC B OTHONICHHUHM CTPATECTHYCCKOrO MOJXOJa K BOMpPOCAM O
TOM, B KaKHX CiydasX, korma u kak OpraH OyneT peryiupoBaTh NESITEILHOCTH B
Paiione.

15. Her Huyero wu3 psaa BOH BBHIXOISILIETO B TOM, YTOOBI COBpEeMEHHOE
NPaBUTEIBCTBO B  KauyecTBE Biajelblla pecypcoB  (OPMYIHpPOBAJIO  CBOH
MOTUTUYECKUH TMOAXOA K peryJiupoBaHHI0O MHHEPAIbHBIX PECYpCOB B KOHTEKCTE
YCTOWYMBOTO pPa3BUTH, BKIOYas (YHKUUM W OOS3aHHOCTH COOTBETCTBYIOIIUX
(YyHKIMOHAJIBHBIX oOpraHoB. Takas MOJIUTHKAa MOXET BKJIIOYATh NPHUHLHIBL |
napaMeTpsl JedcTBEHHOro U 3((QEKTUBHOTO Mpouecca MPUHATUS pPELICHUH, B TOM
YyClie TPHHIMIIBL U OCHOBBI (BKJIIOYas MH(POPMalnHMOHHOE OOOCHOBAaHHE) JIOOBIX
pelIeHUM, NpUHUMaeMbIX [eHepalbHBIM CceKpeTapeM B paMKax IIOJHOMOYUH,
JenernpoBaHHbIX CoBeTOM. DTa MOJUTHUKA MOTJIa Obl CIOCOOCTBOBATH MOAAEPIKKE U
YKPEIUICHUIO MpaBui pa3pabOTKM M YCTPAaHEHHMIO KaKHMX-JTHMOO NpOLEIypHBIX
npo6enos Mexay KoHBeHiuel u npaBmiaMu. B mporpaMMHOM JOKYMEHTE CleayeT
Tak)Ke PaCCMOTPETh POJIb MOPYUYUBIINXCS FOCYAapPCTB U B3aUMOAEIHCTBHE C APYTUMHU
pPeryaupyoIUMHI OpTaHAMU.

IIpensaraembie BONPOCHI 1JIsl PACCMOTPEHUS M 00CY:K/IeHUA

16. CoseTy mpeanaraercs pacCMOTPETh CIEAYIONINE BOIPOCHL:

a) €O CCBHUIKOW Ha NPHUIOXKEHWE K HACTOSIIEH 3amMcKe — BHIBI pELICHUH,
KOTOpBIE JOJDKHBI OBITH JelIerHpoBaHbl [ eHEepalbHOMY CEKpeTapo WIN APYruM
opranam OpraHa;

b) mnpennoxenus, cGopmMynUpOBaHHBIE CEKPETApHATOM B MPHUIOKEHUH K
HACTOSIIEH 3amMCKe B IIEJISX IOBBINICHUS TPAHCHAPEHTHOCTH W MOJOTYETHOCTH B
OTHOWIEHWN KOHKPETHBIX HOPMATHBHBIX TIIOJOXEHHUH C yd4eToM 3aMedyaHHuil
3aMHTEPECOBAHHBIX CTOPOH;

¢)  menecooOpasHOCTh pa3pabOTKH CTPATErHUYECKOTO JTOKYMEHTA KacaTelbHO
nonxona OpraHa K perylMpoBaHHIO, U B YAaCTHOCTH COOOpaXeHHsS Ha TpeaMer
YCJIOBUH WM PYKOBOJSIIMX YKa3aHWH, KOTOpPbIE HEOOXOJMMO MHPENyCMOTDPETHh IS
MPUHSTHUS pEelIeHUH coO00pa3HOo C JeIeTHPOBAHHBIMY OJTHOMOYHUSIMHU.

JIOJDKEH mpoBoauTh OpraH mo JroO6oMy BOIPOCY MM mpoOiieMe, OTHOCSIIUMCS K KOMIETCHIHH
Oprasa.
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Annex
Draft regulations on exploitation of mineral resources in the Area assigning functional
responsibilities to the Secretary-General
Draft regulation Title Content of draft regulation Rationale Comments or suggestions
DR4 (3) Rights of coastal States  If there are clear grounds for Critical importance of timely = Under the regulations on
believing that serious harm to the action exploration, the Secretary-General is
marine environment is likely to required to “take immediate
occur, the Secretary-General shall measures of a temporary nature” in
issue a compliance notice in accordance with the emergency order
accordance with regulation 101 provisions.'® In addition to the
specific comments regarding draft
regulation 101 (see below), guidance
should be considered to support the
implementation of DR4,
paragraphs 2 and 3
DR10 Preliminary review of The Secretary-General shall Administrative efficiency The Legal and Technical
application by the determine whether an application is Commission shall determine if
Secretary-General complete for further processing applications are in conformity with
the rules of the International Seabed
Authority (DR13 (1) (a))
DR25 (2)* Change of control The Secretary-General is to make a ~ Management of the contract DR25 (2) (a) does not envisage

determination in respect of financial
capability following a change of
control

“ See ISBA/19/C/17, annex, regulation 34 (3).

explicitly a situation in which the
Secretary-General would determine
that, following a change of control,
the contractor could no longer meet
its obligations. The Commission
should consider including in the text
the possibility of such a
determination by the Secretary-
General as well as its consequences,
together with relevant guidelines.
Given the general significance of
financial capability, the review of
such capability, following a change
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Draft regulation Title Content of draft regulation Rationale Comments or suggestions
of control, by other organs, such as
the Commission, and reporting to the
Council should also be considered
DR26 (1)* Documents to be A determination is to be made by Administrative efficiency Guidelines setting out what
submitted before the Secretary-General as to whether constitutes a material change will
production a material change needs to be made form the basis of any determination
to a plan of work in the light of a
feasibility study
DR30 (6)* Reduction or suspension In cases where activities have been =~ Administrative efficiency in The Commission should consider
in production due to reduced or suspended, information  reporting any reporting mechanism, for
market conditions is to be provided to the Secretary- example to the Council, in the
General to demonstrate that the regulatory text
issue triggering a reduction or
suspension has been addressed
DR31 (3) Optimal exploitation The Secretary-General and Review mechanism In general, stakeholders have

DR35 (2) (¢)

under a plan of work

Preventing and
responding to incidents

» Ibid, regulation 33 (3).

contractor shall agree modifications
to the mining workplan where the
resources are not being mined
optimally

The contractor is required to Critical importance of timely
undertake promptly any instructions action
received from the Secretary-General

expressed concern over the
appropriateness and enforceability of
this regulation. The Commission can
consider any reporting protocols,
Council approval, etc., or other, as
part of its review of the draft
regulation in its entirety

Under the exploration regulations,
and in connection with emergency
orders, the Secretary-General shall
take “such immediate measures of a
temporary nature as are practical and
reasonable”. pending action by the
Council.™*” The draft regulation
provides for appropriate consultation
by the Secretary-General and
reporting protocols. The Commission
should consider the reporting of
incidents and instructions given,
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Draft regulation Title Content of draft regulation Rationale Comments or suggestions
actions taken by the Secretary-
General to the Council on an annual
basis
DR38 (3) Insurance Should a contractor fail to maintain  Critical importance of timely =~ As maintaining adequate insurance is
the insurance required under the action a fundamental term of the contract,
regulations, the Secretary-General reporting to the Council should be
shall issue a compliance order under considered. See also comments on
regulation 101 DRI101 below
DR38 (4)* Insurance A contractor shall not materially Management of the contract Given the specificity of insurance
modify or terminate any insurance contracts, the Secretary-General may
policy without the prior consent of be obliged to consult relevant
the Secretary-General experts in the insurance field
DR45 (4)* Compliance with other Contractors shall notify the Management of the contract The content of this draft regulation is
laws and regulations Secretary-General promptly when a under review
permit, licence, approval, certificate
or clearance connected with its
activities in the Area is withdrawn
or suspended
DR55 (2) Modification of a plan The Secretary-General shall, in Management of the contract Any determination under this draft
of work by a contractor  consultation with the Contractor, regulation shall reference the
consider whether a proposed relevant guidelines
modification to the plan of work
constitutes a material change in
accordance with the guidelines
DR5S5 (4)* Modification of a plan The Secretary-General may propose Management of the contract Concern has been raised that, under

of work by a contractor

to the contractor a change to the
plan of work which is not a material
change

this draft regulation, the Secretary-
General would have the authority to
make changes to a contract even
when a contractor is not outside the
contract terms.

The Commission should consider the
types of changes that could be
proposed, including in relation to the
environmental plans. Transparency
in the reporting of a change to the

9/0/5¢/vdSl



€1592¢-8T7

c1/6

Draft regulation

Title

Content of draft regulation

Rationale

Comments or suggestions

DR56 (1)*

DR63*

DR74 (3)*

DR75%*

DR76 (2)*

DR78*

DRS87 (2) (d)*

Review of activities
under a plan of work

Secretary-General may
issue guidelines

Assessment by the
Authority

General anti-avoidance
rule

Arm’s-length
adjustments

Monetary penalties

Confidentiality of
information

The Secretary-General has the
discretion to review contractor
activities under a plan of work
outside the prescribed time frame

The Secretary-General may issue
guidelines in respect of the
calculation and payment of royalties

The Secretary-General may make
an assessment of any royalty
liability

The Secretary-General shall
determine the liability for a royalty
as if the avoidance, postponement
or reduction of such liability had
not been carried out by the
Contractor and in accordance with
part 11T of the draft regulations

The Secretary-General may adjust
the value of costs, prices and
revenues to reflect an arm’s-length
value in accordance with
internationally accepted principles

The Secretary-General may impose
monetary penalties (subject to
DR101 (6))

Data and information designated by
the Contractor as Confidential
Information at the time it was

Management of the contract

Empowered to issue
guidelines

Administration of royalty
returns and payment

Administration of royalty
returns and payment

Administration of royalty
returns and payment

Administration of royalty
returns and payment

Administration of policy

plan of work may be required

The nature of the review process is
similar to that under the exploration
regulations, except that proposed
material changes to a plan of work
require Council approval. Guidelines
for the review process are needed

Under DR93, guidelines will be
subject to oversight by the Council

The Commission should consider
due process under this draft
regulation, and the ability of the
contractor to make representations to
the Secretary-General. See DR76 (3)

Same comments as for DR74 (3).
The text of the text of DR75 is also
under review

The Secretariat will need to be
staffed by appropriately qualified
royalty administrators to assist in
such determinations

The monetary penalties will be
specified under the regulations in
appendix III, supported by
guidelines

Under the exploration regulations,
the contractor may designate
information as confidential, in
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Draft regulation

Title

Content of draft regulation

Rationale

Comments or suggestions

DR93 (1)*

DR94 (4) (f)

DRY7 (3)

DR99 (2)

DR100 (3)

Issuance of guidance
documents

Inspections: general

Inspectors’ power to
issue instructions

Complaints

Electronic monitoring

¢ Ibid, regulation 36 (1).

disclosed to the Authority, provided
that such designation is deemed to
be well-founded by the Secretary
General on the basis that there
would be substantial risk of serious
and unfair economic prejudice if the
data and information were to be
released (DR87 (5))

The Commission or the Secretary-
General shall, from time to time,
issue guidance documents
(guidelines) of a technical or
administrative nature for the
guidance of contractors in order to
assist in the implementation of the
draft regulations

Where required by the Secretary-
General, the deployment of
monitoring and surveillance
equipment shall be accepted by the
contractor.

The Secretary-General has the
discretion to issue a compliance
notice under DR101

The Secretary-General may take
“reasonable action” in response to a
complaint

The Secretary-General shall issue a

Administrative guidance

Not applicable

Critical importance of timely
action

Administrative efficiency

Critical importance of timely

consultation with the Secretary-
General**

In compliance with DR87 (5), the
Secretary-General shall take into
account any relevant policy guidance
from the Council to make a
determination

It has been suggested that the
Secretary-General should not issue
guidelines, especially when he or she
responsible for providing advice on
their implementation (such as the
material change guidelines under
DRS55) and there is a delay between
the issuance of the guidelines and
the reporting of those guidelines to
the Council. The issuance of
guidelines is to be discussed
separately by the Council

It is proposed that guidelines on the
use of remote electronic monitoring
and vessel positioning systems be
issued. Any specific requirements
should be incorporated into the plan
of work

No comment

Consideration by the Commission on
what constitutes “reasonable action”
may be required

Factual determination will be made
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Draft regulation

Title

Content of draft regulation

Rationale

Comments or suggestions

DR101 (1)*

system

Compliance notice and
termination of
exploitation contract

compliance notice under regulation
101, where he or she determines
from the data transmitted to the
Authority that unapproved mining
activities have occurred or are
occurring

If it appears to the Secretary-
General on reasonable grounds that
a contractor is in breach of the
terms and conditions of its
exploitation contract, the Secretary-
General shall issue a compliance
notice to the Contractor requiring
the contractor to take such action as
may be specified in the compliance
notice

action

Critical importance of timely
action

according to data submitted

DR101 has drawn a number of
comments. Questions for
consideration include the following:

— Is the issuance of a compliance
notice without a recommendation
of the Commission or decision of
the Council within the remit of
the Secretary-General’s
administrative functions?

— What obligations should be
placed on the Secretary-General
to report to the Council in respect
of any compliance notices issued,
and what should the method and
frequency of such reporting be?

— What of any administrative
review in respect of compliance
notices issued by the Secretary-
General? Given that a
compliance notice constitutes a
warning by the Authority, should
the Council be given the
opportunity to withdraw a
compliance notice issued by the
Secretary-General?

— Should the Secretary-General’s
function under this regulation be
extended to include the
suspension or termination of the
contract, or monetary penalties in
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Draft regulation Title

Content of draft regulation Rationale

Comments or suggestions

lieu thereof, in specific
circumstances?

The following draft regulations have already been the subject of comments by the Council and review by the Commission. However, in the light of
recent stakeholder comments on these specific items, the Council may wish to reflect on an appropriate delegated authority or expedited process

DR23* Use of exploitation
contract as security

DR24* Transfer of rights and
obligations

Sponsoring State and Council Not applicable
consent required (based on the

recommendations of the

Commission)

Council consent required (based on  Not applicable
the recommendations of the
Commission)

It has been suggested that the
Secretary-General should be in a
position to provide the necessary
consent or for a mechanism outside
the normal meetings of the Council
be considered

As above

Note: Items marked with an asterisk drew specific comments from stakeholders.

Abbreviations: DR, draft regulation.
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