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Introduction

1. The present study is prepared by the Office of Legal Affairs of the
International Seabed Authority.  The purpose of the study is to facilitate a
better understanding of the legislative history of the Enterprise, the opera-
tional arm of the Authority.

2. Upon the entry into force of the United Nations Convention on the
Law of the Sea (“the Convention”) on 16 November 1994, the International
Seabed Authority (“the Authority”) was established and became fully opera-
tional.  The Agreement relating to the Implementation of Part XI of the
Convention (“the Agreement”) entered into force on 28 July 1996.  In accor-
dance with Section 2 of the Annex to the Agreement, the Secretariat of the
Authority shall perform the functions of the Enterprise until it begins to oper-
ate independently of the Secretariat.

3. The Enterprise regime under the Convention and the Agreement was
intensively negotiated in the following meetings of the United Nations:

• Committee on the Peaceful Uses of the Seabed and the Ocean Floor
beyond the Limits of National Jurisdiction (1969-73) (“the Seabed
Committee”),

• the Third United Nations Conference on the Law of the Sea (1973-82)
(“UNCLOS III”), and

• Secretary General’s informal consultations on outstanding issues re-
lating to the deep seabed mining provisions of the United Nations
Convention on the Law of the Sea (1990-94) (“the Informal Consulta-
tions”).

4. Accordingly, the present study is compiled in three parts, with Part
One introducing early discussions in the Seabed Committee, Part Two devoted
to work done by UNCLOS III, and Part Three dealing with developments dur-
ing the Informal Consultations, all focusing on the mechanism of the Enterprise
and the related issues.

5. By its resolution 2467 A (XXIII) of 21 December 1968, the United
Nations General Assembly established the Seabed Committee and requested
the Secretary-General (resolution 2467 C) to undertake a study on the question
of establishing in due time “appropriate international machinery” for the pro-
motion of the exploration and exploitation of the resources of the Area, and the
uses of these resources in the interest of mankind, irrespective of the geo-
graphical location of States, and taking into special consideration the interests
and needs of developing countries, and to submit a report thereon to the
Committee for consideration during one of its sessions in 1969.  UNGA resolu-
tion 2574 (XXIV) of 15 December 1969 requested the Secretary-General to
prepare further studies on various types of international machinery, particu-
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larly a study covering in depth the status, structure, functions and powers of
the international machinery having jurisdiction over the peaceful uses of the
seabed and ocean floor and the subsoil thereof beyond the limits of national
jurisdiction, including the power to regulate, coordinate, supervise and control
the activities relating to the exploration and exploitation of their resources, for
the benefit of mankind as a whole irrespective of the geographical location of
States, taking into account the special interests and needs of the developing
countries, whether landlocked or coastal.  With submission of both reports
and comprehensive discussions conducted in the early sessions of the Sea-
bed Committee in 1969 and 1970, there was no mention of the idea of establishing
within the  “international machinery” a separate apparatus which later became
known as “the Enterprise” until the Committee’s 1971 Session, when thirteen
Latin-American and Caribbean countries submitted a 45-article working paper
which, for the first time, not only used the term “the Enterprise”, but also tried
to define the term and design its scope and functions.

6. By the time the report of the Seabed Committee was submitted to the
First Committee of the UNGA at its Twenty-eighth Session for consideration at
the end of 1973, the Enterprise regime, still based on the originally proposed
model in 1971, was taking shape with more specific functions added. In the
subsequent nine years of negotiations during UNCLOS III, the Enterprise
regime was developed into a much more sophisticated package. The Conven-
tion contains one general provision (Article 170) stipulating in principle the
nature, functions and legal capacity of the Enterprise. Annex III contains the
basic conditions of prospecting, exploration and exploitation, while Annex IV
is the Statute of the Enterprise.

7. At the beginning of the United Nations Secretary-General’s informal
consultations, the Enterprise was identified as one of the nine issues as repre-
senting areas of difficulty for universal acceptance of the regime for exploration
and exploitation of seabed resources beyond the limits of national jurisdiction,
as contained in the Convention. The fifteen meetings held during the five-year
informal consultations led to the adoption by the UNGA of the Agreement
during its Forty-eighth Session on 28 July 1994 in New York. The Enterprise
regime and transfer of technology provisions under the Convention were re-
vised under the Agreement in the following manner:

The Enterprise will conduct its initial deep seabed mining operations
through joint ventures. The functions of the Enterprise are to be performed by
the Secretariat of the Authority until it begins to operate independently of the
Secretariat.  The Secretary-General of the Authority shall appoint from within
the staff of the Authority an interim Director-General to oversee the perfor-
mance of the functions of the Secretariat. The Agreement also spells out the
functions of the Secretariat of the Authority as regards the Enterprise.1

The question of the functioning of the Enterprise independently of the
Secretariat shall be taken up by the Council of the Authority, either upon the
approval of a plan of work for exploitation for an entity other than the Enter-
prise, or upon the receipt by the Council of an application for a joint venture

Introduction
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operation with the Enterprise. If such joint ventures accord with sound com-
mercial principles, the Council must then issue a directive under article 170 (2)
of the Convention, providing for such independent functioning of the Enter-
prise. Plans of work for the Enterprise are now to take the form of a contract
between the Authority and the Enterprise and the obligations applicable to
other contractors are to apply also to the Enterprise.

The Agreement also relieves States Parties of any obligation to fund mine
sites for the Enterprise. In the light of the approach taken for the operation of
the Enterprise, the Agreement provides that Annex III, article 5 of the Conven-
tion shall not apply. Thus the transfer of technology is no longer mandatory.
Under the Agreement such technology must first be sought on fair and reason-
able commercial terms and conditions on the open market, or through joint
venture agreements. Even in cases where such efforts are unsuccessful, other
States are obliged only to co-operate with the Authority in facilitating its ac-
quisition on such terms and conditions consistent with the effective protection
of intellectual property rights.

1 Agreement, Annex, Section 2, para. 1, (a) to (h). See page 372 of this publication for the
text.



viii



1

EARLY DISCUSSIONS IN THE COMMITTEE ON THE
PEACEFUL USES OF THE SEABED AND THE

OCEAN FLOOR BEYOND THE LIMITS OF
NATIONAL JURISDICTION

I.   COMMITTEE ON THE PEACEFUL USES OF THE SEABED
AND THE OCEAN FLOOR BEYOND THE LIMITS OF NATIONAL

JURISDICTION (1969-71)

By its resolution 2467 A (XXIII) of 21 December 1968, the General Assem-
bly established the Committee on the Peaceful Uses of the Seabed and the
Ocean Floor beyond the Limits of National Jurisdiction (“the Seabed Commit-
tee”).1  The General Assembly instructed the Seabed Committee:

(a) To study the elaboration of the legal principles and norms which
would promote international co-operation in the exploration and use of the
seabed and the ocean floor, and the subsoil thereof, beyond the limits of
national jurisdiction and to ensure the exploitation of their resources for the
benefit of mankind, and the economic and other requirements which such a
regime should satisfy in order to meet the interests of humanity as a whole;

(b) To study the ways and means of promoting the exploitation and use
of the resources of the Area, and of international co-operation to that end,
taking into account the foreseeable development of technology and the eco-
nomic implications of such exploitation and bearing in mind the fact that
such exploitation should benefit mankind as a whole;

(c) To review the studies carried out in the fields of exploration and
research in this Area and aimed at intensifying international co-operation
and stimulating the exchange and the widest possible dissemination of scien-
tific knowledge on the subject;

(d) To examine proposed measures of co-operation to be adopted by the
international community in order to prevent the marine pollution which may
result from the exploration and exploitation of the resources of the Area.2

By resolution 2467 C (XXIII), the General Assembly also requested the
Secretary-General to undertake a study on the question of establishing in due
time “appropriate international machinery” for the promotion of the explora-
tion and exploitation of the resources of the Area, and the uses of these resources
in the interests of mankind, irrespective of the geographical location of States,
and taking into special consideration the interests and needs of developing

PART ONE
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countries, and to submit a report thereon to the Committee for consideration
during one of its sessions in 1969. The Assembly called on the Committee to
submit a report on this question to the Assembly at its Twenty-fourth Session.3

Accordingly, during the Second Session of the Seabed Committee held at the
United Nations headquarters in New York in March 1969, some delegations sug-
gested that an international body should be established with powers, inter alia, to
conduct operations relating to the exploration and exploitation of the mineral re-
sources of the seabed and ocean floor.4  As stated by the representative of Kuwait,

His delegation conceived the machinery as a technical and administra-
tive body entrusted with the task of organizing, controlling, administering,
directing and co-ordinating scientific research, geological and topographic
surveys and all other operations relating to the exploration and exploitation
of the resources of the Area beyond the limits of national jurisdiction in co-
operation with competent international organizations and specialized
national private and governmental institutions. Only such a body would be
able to instil confidence in the minds of potential operators that the rights
which they have been granted would be upheld. Such rights would be em-
bodied in service contracts which would be of fixed duration and would apply
to particular phases of operations. The operations, might, whenever feasible,
be carried out in part by the machinery itself but would in general be carried
out in association with private enterprise or on the basis of joint ventures with
government enterprises or international consortia that would represent either
private enterprises or governmental and intergovernmental concerns. The form
of association should be adopted to the operation in question.

In his opinion, the project machinery should be governed by certain
fundamental principles, the most important of which were the following:

(1) exploitation for the benefit of mankind as a whole, taking into ac-
count the special interests and needs of the developing countries, including
landlocked countries;

(2) rational and complementary exploitation of seabed resources;
(3) prevention of marine pollution and other hazards harmful to living

resources of the sea and coastal regions;
(4) active participation of developing countries in all operations relat-

ing to the exploration and exploitation of seabed resources, including
scientific research;

(5) organization of a long-term training programme with a view to
enabling developing countries to contribute more effectively to the function-
ing of the machinery;

(6) remuneration: (a) equitable distribution of income, through appro-
priate United Nations machinery, according to the principle of the maximum
benefit of mankind; (b) a fair return to investors and adequate remuneration
to concerns engaged in various operations;

(7) allocation of a certain percentage of income to the United Nations
in order to increase its resources and enable it to expand its activities in the
field of international development.
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The machinery which his delegation envisaged would have a special
legal status as an autonomous body co-operating closely with governments,
international organizations and national institutions. The composition of
the executive body and the secretariat of the machinery should be based on
the principles of universality and equitable geographical distribution so
that all political, economic and social systems might be represented.5

On 18 June 1969, the Secretary-General submitted his report entitled “Study
on the Question of Establishing Appropriate International Machinery for the
Promotion of the Exploration and Exploitation of the Resources of the Seabed
and the Ocean Floor beyond the Limits of National Jurisdiction, and the Use of
These Resources in the Interests of Mankind.”6  Under Part II (Possible Func-
tions and Powers of International Machinery) of the report, the relevant issues
were discussed in the following manner:

…The exercise of exclusive rights by a international agency would be in
accordance with some versions of the “common heritage” approach to sea-
bed resources, whereby these resources are to be regarded as trust property,
to be held and developed in the general interest, although it should be noted
that that concept is in fact compatible with various forms of machinery and is
not necessarily to be identified with the exercise of sole rights by an interna-
tional body. If exclusive rights were to be awarded, however, there would be
a number of ways (or combination of ways) in which they might be exercised:
the agency itself might carry out direct exploration and exploitation opera-
tions, with its own staff and facilities; it might arrange for others to perform
these operations on its behalf by a system of service contracts or possibly by
issuing licences; or joint ventures could be undertaken with other bodies (for
example, with government enterprises or international consortia).

Although it is difficult to separate questions relating to the legal status
and structure of a possible operating agency from questions relating to the
functions, there are several general issues which would be raised with re-
spect to any operating body. These issues, which concern financial
arrangements and functions and operational functions, respectively, are con-
sidered briefly below. Although numerous other legal matters would need to
be considered in connection with the establishment of an operating agency,
including the question of the grant of juridical personality, these issues re-
late less to the substantive functions which might be performed than to the
structure of the organization, and have not therefore been dealt with.

As regards financial arrangements and functions, although an operating
agency might become financially self-supporting or profitable, initial capital
would be required. This might be supplied directly by participating States,
either in equal amounts or according to some agreed criteria, or loans might
be raised from international financial institutions or from private sources, or
some combination of these means might be used. The question of financial
arrangements would be particularly important in respect of the development of
mineral resources since it is generally agreed that very large sums, perhaps to
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the order of $100 million, might be required, and thus the possibility of
raising public or international loans might be an important function of the
organization. The distribution of profit would also require careful regula-
tion, either in the constituent instrument or by the controlling body of the
institution, the special position of the developing countries would have to
weighed against the need to secure an adequate return for those (whether
individual governments or other entities) supplying the initial capital.

As regards operating functions, an agency with direct responsibility
would require the grant to it of a full range of legal capacities, including the
power to own and sell property. The sale, especially on a large scale, of
minerals would raise the possibility of competition with existing, land-based
producers, for which extension regulation might be required. In the case of
hydro-carbons, the question of national fuel policies would be involved. The
employment of extraction and beneficiation processes would also present
problems with respect to the use of patents and industrial or trade secrets.
Operational functions which involved the award of contracts would raise in
addition the question of how such awards were to be made so as to give due
weight to economic considerations on the one hand and to the need to ensure
that contracts were shared amongst the participating States, or at least not
allowed to fall entirely into the hands of a few countries.

…
If machinery were to be established with exclusive rights to conduct

exploration and exploitation of the ocean floor, it is most likely to take the
form of a separate international organization. Such an organization, in or-
der to carry out effectively its functions of direct exploitation would have to
be endowed with extensive powers and possess international legal personal-
ity. For example, it would have to be given the power and facilities to exploit
seabed resources, to hold property and the locus standi to enable it to make
claims with respect to damage or loss. The organization would need an
appropriate structure, consisting of several organs composed of government
representatives and its own secretariat.7

In accordance with the UNGA resolution 2574 C (XXIV) of 15 December
1969, the Secretary-General submitted his report entitled “Study on Interna-
tional Machinery”8  which was prepared to supplement and to be read together
with the previous report submitted as requested by UNGA resolution 2467 C
(XXIII) of 21 December 1968. The second report, later presented to the 1970
Session of the Seabed Committee, elaborated the status, structure and powers
of “the international machinery.” It went further by suggesting that it include a
plenary, an executive organ, a secretariat and a mechanism for the settlement of
disputes. With regard to direct exploitation by this “international machinery,”
it was predicted under the report that:

An extensive range of powers would be necessary to enable the machin-
ery itself to engage in prospecting and exploitation activities with its own
staff and facilities. A lesser range of powers would be required for the ma-
chinery to arrange for others to perform these operations on its behalf by a
system of service contracts; or to undertake joint ventures with other bodies.
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Under service contracts, the contractor would not be in the position of
licensee operating under licensing regulations. He would be an agent perform-
ing specified service for a fee, although it would also be possible to have other
arrangements, such as, for example, some share in the production or in the value
thereof. He would not in principle acquire any rights of ownership over mineral
production, which would remain with the machinery. The use of such contractual
arrangements could apply to all phases of mineral development. For example, it
could be extended to the marketing, etc., of mineral production.

In the undertaking of joint ventures, the machinery would enter into an
agreement with an operator whereby, in return for a share of the production
or other consideration, the operator would participate with the machinery
in the development of mineral resources. Joint participation of this nature
could assume a variety of forms, whether in respect of organization, financ-
ing, operations, or marketing. It may be presumed, however, that such
arrangements would not normally involve any relinquishing of the machinery’s
rights of supervision and control.

However, with comprehensive discussions on the issue summed up and
reflected in these earlier studies, there were no mentioning of the idea of set-
ting up within this international machinery a separate operative apparatus
which later became known as “the Enterprise.” It was not until the Seabed
Committee’s 1971 Sessions9  when the issue of an Enterprise was discussed in
Sub-Committee I, which was entrusted with the following in accordance with
General Assembly resolution 2750C (XXV) of 17 December 1970:

To prepare draft treaty articles embodying the international regime –
including an international machinery – for the area and the resources of
the seabed and the ocean floor, and the subsoil thereof, beyond the limits of
national jurisdiction, taking into account the equitable sharing by all
States in the benefits to be derived therefrom, bearing in mind the special
interests and needs of developing countries, whether coastal or landlocked,
on the basis of the Declaration of Principles Governing the Seabed and the
Ocean Floor, and the Subsoil Thereof, beyond the Limits of National Juris-
diction, economic implications resulting from the exploitation of the
resources of the Area10  as well as the particular needs and problems of
landlocked countries.11

The delegation of Trinidad and Tobago presented on behalf of the Group
of Latin American and Caribbean Countries a working paper on the regime for
the Seabed and Ocean Floor and the Subsoil Thereof beyond the Limits of
National Jurisdiction hereafter reproduced. In introducing this paper, the del-
egation of Trinidad and Tobago stated that:

In keeping with the principle of common heritage, the co-sponsors of the
working paper envisage the establishment of a system in which mankind, in
the capacity of owner, would participate directly in the administration and
management of the Area and the exploitation of its resources. Although in its
initial stages it may not be possible under the system for mankind by itself to
undertake activities in the Area, it may none the less enter into arrangements
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with third parties for the attainment of its objectives. Such arrangements,
however, must in no way derogate from the basic and fundamental principle
of the common heritage with its element of non-appropriation which is inte-
gral to it. To give effect to this, a body should be created which would itself,
as the agent of mankind, undertake direct scientific investigation and the
exploration of the Area and exploitation of its resources on behalf of all
mankind. It would be therefore more in consonance with the principle of the
common heritage for such a body in the early stages to enter into joint ven-
tures, production-sharing and profit-sharing arrangements with other entities,
public or private, national or international rather than to grant or issue
licences to such entities. The concept of a licensing or concession system is in
our view inconsistent with the principle of the common heritage. The co-
sponsors of document A/AC.138/49 therefore reject it. In the partnership
system envisaged, ownership of the Area and its resources remains vested in
mankind, on whose behalf the international body exercises exclusive juris-
diction over the Area and its resources. It is with this philosophical but
pragmatic approach that the co-sponsors have examined the question of the
elaboration of an international regime (including international machinery)
for the seabed and ocean floor and its resources beyond the limits of national
jurisdiction.

In that 45-article working paper on the regime for the Seabed and Ocean
Floor and the Subsoil Thereof beyond the Limits of National Jurisdiction,12

articles 15-18, 20, 33-35, and 38 which are of direct relevance to the concept of
the Enterprise, read as follows:

Article 15

The Authority shall itself undertake exploration and exploitation activi-
ties in the Area; it may, however, avail itself for this purpose of the services of
persons, natural or juridical, public or private, national or international, by
a system of contracts or by the establishment of joint ventures. The Authority
itself may also undertake scientific research. It may authorize other persons
to carry out or undertake such research, provided that the Authority may
supervise any research authorized by it.

Article 16

In order to ensure the participation of developing countries on terms of
equality with developed countries in all aspects of the activities carried out
in the Area, the Authority:

(a) shall establish oceanographic institutions on a regional basis for
the training of nationals of developing countries in all aspects of
marine science and technology;

(b) shall provide to developing countries on request technical assis-
tance and experts in the field of oceanographic exploration and
exploitation;
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(c) shall adopt all appropriate measures to ensure the employment of
qualified personnel from developing countries in all aspects of the
activities carried out in the Area;

(d) shall give priority to the location in developing countries of pro-
cessing plants for the resources extracted from the Area;

(e) shall, in the conclusion of contracts and the establishment of joint
ventures, give due consideration to entities from developing coun-
tries; shall make adequate plans to promote the creation and
development of such entities and reserve zones within the Area for
preferential exploitation by such entities.

Article 17

Authorization for scientific research shall be granted to any entity offer-
ing, in the judgement of the Council, the necessary guarantees as to its technical
competence and undertaking to assume responsibility for any damage that
may be caused to the marine environment and to comply with the regulations
adopted in this regard by the Authority.

Such authorization may be denied whenever, in the judgement of the
Council, there are reasons to believe that the proposed activities do not have
a peaceful purpose, or that they are to be pursued with a view to financial
gain or that they are likely to involve risks to the marine environment.

Authorization may also be revoked at any time for violation of the appli-
cable regulations adopted by the Authority.

Article 18

The Authority shall at all times have access to all research data as well
as to interim and final results of research. Such results and data must be
communicated to the Authority before their publication or communication to
other institutions or governments.

…

Article 20

The principal organs of the Authority shall be the Assembly, the Council,
the International Seabed Enterprise (ISBE) hereinafter referred to as the
Enterprise, and the Secretariat.

…

SECTION 3   -   THE ENTERPRISE

Article 33

The Enterprise is the organ of the Authority empowered to undertake all
technical, industrial or commercial activities relating to the exploration of
the Area and exploitation of its resources (by itself, or in joint ventures with
juridical persons duly sponsored by States).
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Article 34

The Enterprise shall have an independent legal personality and such
legal capacity as may be necessary for the exercise of its functions and the
fulfilment of its purposes.

Article 35

(Questions relating to the structure and functions of the Enterprise).
…

Article 38

The Secretary-General shall act in an advisory capacity to the Enter-
prise.

While it was the first time a concrete proposal had ever been made for the
establishment of an International Seabed Enterprise as the operative arm of an
International Seabed Authority in the Seabed Committee, the Committee’s Re-
port of 1971 for the first time referred to the Enterprise as one of the organs of
the international machinery.13

End Notes

1 United Nations General Assembly resolution 2467 A  (XXIII); In accordance with the
decision taken by the First Committee at its 1648th and 1649th meetings on 19 and 20
December 1968, the Seabed Committee was composed of the following Member States:
Argentina, Australia, Austria, Belgium, Brazil, Bulgaria, Cameroon, Canada, Ceylon,
Chile, Czechoslovakia, El Salvador, France, Iceland, India, Italy, Japan, Kenya, Kuwait,
Liberia, Libya, Madagascar, Malaysia, Malta, Mauritania, Mexico, Nigeria, Norway, Paki-
stan, Peru, Poland, Romania, Sierra Leone, Sudan, Thailand, Trinidad and Tobago, Union
of Soviet Socialist Republics, United Arab Republic, United Kingdom of Great Britain and
Northern Ireland, United Republic of Tanzania, United States of America and Yugoslavia.
   The following Member States which requested accredited observer status were repre-
sented at the Sessions of the Committee:  Barbados, Burma, Denmark, Guyana, Jamaica,
Netherlands, New Zealand, Nicaragua, Philippines, Portugal, South Africa, Spain, Swe-
den, Turkey, Ukrainian Soviet Socialist Republic and Venezuela. See Official Records of
the United Nations General Assembly, Twenty-fourth Session, Supplement No. 22 (A/
7622), Report of the Committee on the Peaceful Uses of the Seabed and the Ocean
Floor beyond the Limits of National Jurisdiction (“SBC Report”), pp. 2-3, paras 6-7.

2 United Nations General Assembly resolution 2467 A  (XXIII); Official Records of the
United Nations General Assembly, Twenty-fourth Session, Supplement No. 22 (A/7622),
SBC Report,  p.1.

3 Ibid, p. 2, para.5.
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4 A/AC.138/12 and Add.1, p.41.
5 A/AC.138/SR.5, UNGA  A/AC.138/SR.1-6, 2 June 1969, SBC, First and Second Sessions,

Summary Records of the First to Sixth Meetings, pp.50-51.
6 A/AC.138/12 and Add.1, UNGA, 18 June and 30 June 1969,   reproduced in Official

Records of the United Nations General Assembly: Twenty-fourth Session, Supplement
No. 22(A/7622), SBC Report 1969, at pp. 81-161.

7 A/AC.138/12, paras 71-74; A/AC/138/12/Add.1, para.84.
8 Originally issued as document A/AC. 138/23, reproduced in Official Records of the

General Assembly, Twenty-fifth Session, Supplement No. 21(A/8021), SBC Report, An-
nex III,  pp.61-123.

9 In Geneva from 12 to 26 March and from 19 July to 27 August in New York.  The
Committee met again at United Nations headquarters on 14, 15 and 22 October 1971.

10 United Nations General Assembly resolution 2750 A (XXV).
11 United Nations General Assembly resolution 2750 B (XXV).
12 Submitted by Chile, Colombia, Ecuador, El Salvador, Guatemala, Guyana, Jamaica, Mexico,

Panama, Peru, Trinidad and Tobago, Uruguay, Venezuela, and originally issued as A/
AC.138/49, Official Records of the General Assembly, Twenty-sixth Session, Supplement
No. 21 (A/8421), pp.93-101.

13 Official Records of the General Assembly, Twenty-sixth Session, Supplement No.21( A/
8421), SBC Report,  p.26, para.70.
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 II.  TWENTY-SIXTH SESSION OF THE GENERAL ASSEMBLY
(1971)

With regard to the international machinery, one of the major relevant is-
sues discussed in the Seabed Committee was the scope and functions thereof.
Proposals on different types of international machinery were put forward in the
form of working papers,1  ranging from various kinds of arrangements and
machinery with varying degrees of control over activities in the Area, to ma-
chinery with substantial central control over activities in the Area. With respect
to commercial exploration and exploitation, the functions envisaged varied
from the granting of licences to States or commercial entities, individually or in
combination, to direct exploration and exploitation including production, pro-
cessing and marketing of resources by the Authority itself, whether exclusively
or through joint ventures and service contracts. The direct exploitation system
could apply to all designated portions of the international seabed area. Other
proposals that were put forward included: the functions of the international
machinery should

(1) enable it to control production and markets so as to avoid fluctuation
in the prices of raw materials which would be harmful to developing countries
producers of land-based raw materials;

(2) develop with the progress of technology and the resulting increase
of activity in the international seabed area;

(3) not be confined to seabed alone.2

Industrialized countries such as the United States, the United Kingdom
and France put forward their propositions as follows.

On 23 May 1970, President Nixon made an announcement on United States
oceans policy (A/AC. 138/22). He stated, inter alia,

The treaty should establish an international regime for the exploitation
of seabed resources beyond this limit.3  The regime should provide for the
collection of substantial mineral royalties to be used for international com-
munity purposes, particularly economic assistance to developing countries.
It should also establish general rules to prevent unreasonable interference
with other uses of the ocean, to protect the ocean from pollution, to assure the
integrity of the investment necessary for such exploitation and to provide for
peaceful and compulsory settlement of disputes.

This was followed by the U.S. proposal in the working paper entitled Draft
United Nations Convention on International Seabed Area submitted by the
United States on 3 August 1970 (A/AC/138/25), which stated, inter alia,

All exploration and exploitation of the mineral deposits of International
Seabed Area shall be licensed by the International Seabed Resource Author-
ity… The International Seabed Resource Authority, on its own initiative or at
the request of any interested Contracting Party or Sponsoring Party, may
inspect any licensed activity in co-operation with the Trustee-Party or Spon-
soring Party, as appropriate, in order to ascertain that the licensed operation
is being conducted in accordance with this Convention.4
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In the working paper entitled “International Regime” submitted by the
United Kingdom (A/AC.138/26), specific proposals were made on the licens-
ing system of the international machinery. According to the United Kingdom,

The most suitable regime might be one under which licences (either for
all minerals or for special minerals) would be issued by the international
body to Member States only, such States being then responsible for sub-
licensing operators under their own legislation…5

France suggested that, for the international regime to be established, it
would be desirable to establish a distinction between two types of exploitation:

- one for minerals where exploration…and exploitation require mobile
equipment: this could be the case with manganese nodules scattered over the
ocean bed and recoverable by dredging;

- the other for minerals where the same operations entail the use of fixed
installations (as with hydrocarbons).6

According to France, this distinction should normally lead to two differ-
ent types of regime with different provisions:

The system for the first type (mining with mobile equipment) would take
the form of simple registration with an international organization, accompa-
nied by a declaration of the areas to be explored or exploited, and without
any exclusive rights. Exploration and exploitation would be subject to the
international regulations for the protection of life at sea, for respect for the
freedom of the high seas, for protection against pollution of the sea, etc. the
rules applicable to exploration and exploitation would be set out in a list of
conditions laid down by an international convention, which would fix the
period of validity of each registration with the possibility of renewal.

For the second type, exploration and exploitation rights would be ex-
clusive and States would be granted areas, within which they would issue
licences.7

It was reported that with regard to the international regime to be established,
the views expressed in Sub-Committee I showed that “more than 31 States
favoured a comprehensive machinery while those delegations for a regulatory
and licensing nature numbered approximately 13 and 12 respectively.”8  At the
Twenty-sixth Session of the General Assembly, when the report of the Seabed
Committee on the work of its 1971 Session was considered in the First Committee
(at its 1843rd and 1844th meetings, on 2 and 6 December, and at its 1849th to
1855th meetings, from 10 to 16 December 1971), certain developing countries
expressed their views on the subject. These views are summed up as follows.

1. The international regime to be established would have to be as pow-
erful as to undertake the necessary activities in connection with the
exploration and exploitation of the international area. A system of merely
granting licences for the exploitation and exploration of the international
submarine zone would be incompatible with the principle that the zone is the
common heritage of mankind. Thus the legitimate beneficiary of the resources
of the zone, that is, mankind as a whole, should not be relegated to the simple
role of a mere spectator without enjoying direct participation in both the
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exploration and the exploitation of the resources which belong to mankind.
The final objective of the international regime to be established, as a funda-
mental feature of the 13-Latin American-countries-working paper, would be
to exploit the seabed directly.9  These views were expressed by countries such
as Iran, Mexico and Yugoslavia.10

2. Geographically disadvantaged such as landlocked and developing
States should not be prevented from enjoying their equitable share solely
because of the lack of skilled manpower, of capital resources and of the
necessary transport and infrastructure to undertake such ventures. As these
States might have difficulty in exploring and exploiting even under regional
or subregional co-operation, it would be preferable if the international ma-
chinery itself had sufficient financial power and administrative authority to
conduct operations or arrange for them to be carried out on its behalf by
contractors rather than on the basis of initiatives by individual States. This
position was expressed by countries like Zambia11 and Chile.12

3.  (a)   PERU
The intention of the capitalist powers to make use of such wealth in their

exploitation was also revealed in the drafts they submitted for the establish-
ment of the international regime. According to those drafts substantive benefits
from extraction, transformation and trading in the resources of the seabed
would be retained by private companies which would be granted licences or
royalties in exchange for rights and royalties which they in turn would pay
as compensation. We have already pointed out the incongruity between such
proposals and the concept of the common heritage of mankind. Our observa-
tions are not gratuitous but flow from the text of the draft resolutions that
have been submitted, in which it is established that the rights and royalties to
be handed to the international agency would first of all be used to cover
administrative expenses and then to encourage efficient exploitation, re-
search, protection of the marine environment and technical assistance to the
contracting parties, and only when all those expenses had been deducted,
would what was left be distributed through regional organizations to the
developing countries.

... So no one is now misled by confusing the concept of the common
heritage of mankind with the establishment of a regime for the seabed that
would allow the private enterprises of those great Powers to take over the
non-living resources of the sea adjacent to the coasts of the developing coun-
tries. Quite the contrary: the latter group of countries, interpreting the common
heritage of mankind in its true meaning, advocate establishment of an inter-
national authority with the sufficient power to administer the Area and,
directly or in association, to take part in the exploration, exploitation, trans-
formation and commercialization of the resources thus extracted so that the
resultant benefits once the enterprises have received the amounts due them
taking into account the investment they have made, amortization and rea-
sonable utilities, can then be devoted to the developing countries.
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The first reaction of the more advanced States to the establishment of a
regime of the kind we have just proposed shows that their interests are not in
keeping with the concept of the common heritage of mankind. That is a fact
that the members of the Third World will have to take into account when they
analyse the different drafts submitted thus far.13

(b) EL SALVADOR
Generally speaking, we might say that we note three basic trends con-

cerning exploration and exploitation. The first is one that would reduce the
regime to an ordering or registering of licences, and therefore would rest
upon private enterprises wholly. The second trend seeks the utilization of the
seabed through an immense multinational enterprise in which States would
be partners and direct exploiters. The third trend seeks the solution in the
establishment of an enterprise of mixed economy that would enjoy the admin-
istrative ability of private enterprise, but would have at its disposition methods
of control that would ensure a rationalized utilization of the resources and
the administration and would avoid having profits squandered on excessive
salaries.

 ... my country is co-sponsoring one of the drafts submitted, the one deal-
ing with the establishment of an enterprise of mixed economy. We understand
that this draft is flexible enough to bring together the very justified views of
those who support a different solution, and I think it can lead to an under-
standing among all the interests at play.14

(c) JAMAICA
It is the view of my delegation that unless and until a fundamental shift is

made by the developed countries regarding their philosophy on the regime
and machinery to be established no progress - I repeat, no progress - can be
made in the Seabed Committee. In particular, a drastic change is essential in
their attitude to the International Seabed Authority being enabled to exploit
directly and to regulate the exploration and exploitation of the resources of
the seabed area.15

(d) CHILE
... ten drafts of a treaty on the regime of the seabed were presented,

including a Latin-American draft, of which Chile is a co-sponsor. In that draft
the overriding principle is repeated: namely, that the seabed and ocean floor
beyond the limits of national jurisdiction, and their resources, are “the com-
mon heritage of mankind,” and that the benefits derived from the exploitation
of those resources should be distributed equitably among all States regard-
less of their geographic position, and with special consideration being given
to the interests and needs of the developing countries, whether they be coastal
or landlocked. ... The authority which exercises jurisdiction over the Area
and its resources, and the administration of the zone on behalf of mankind,
has been conceived of as having sufficient powers to carry out on its own the
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activities of exploration and exploitation of the zone. In order to do this, it
could draw on the services of natural or legal persons by using either a
system of contracts or a system of the establishment of joint companies.

My delegation considers that other ideas proposed, such for example as
the creation of a system of licences of concessions, is incompatible with the
principle - for which acceptance was gained at the cost of such severe labours
- of the common heritage of mankind contained in the Declaration of Prin-
ciples proclaimed in resolution 2749 (XXV). The opposition that has been
expressed to the United States draft is based on two considerations: firstly, that
the system of licences would permit control of production to be exerted by
super-businesses which in the past have already controlled weighty economic
and political structures and which, through a licence granted in a selective
area, manipulate or have a decisive influence on the markets of certain miner-
als, control prices, and in general exert power which might go beyond certain
vital necessities of the international community; secondly, that it is essential to
regulate future production in order to avoid fluctuations in the prices of cer-
tain raw materials, which means that it is necessary to provide the regime and
the agency with real power over the Area and its resources.16

(e) ZAMBIA
… we have every reason to fear the current rapid progress in marine

technology by the technologically developed countries, which could sooner,
rather than later, lead to national appropriation and use of the seabed and
ocean floor. Contemporary technology is in a position to exploit the seabed
and ocean floor, and the subsoil thereof, with regard to its economic and
military potential, in addition to the danger of radioactive pollution result-
ing from such exploitation.

To prevent such exploitation and to ensure exploitation for the benefit of
mankind as a whole, it is vitally necessary, as envisaged in resolutions 2749
(XXV) and 2750 (XXV), that international machinery to give effect to the
provisions of an international regime be established by an international
treaty of a universal character, to determine the limits of national jurisdic-
tion and to ensure an equitable distribution of the profits of the seabed and
ocean floor amongst all States.

… Landlocked countries have a particular and very special interest in
exploiting the riches of the seabed and ocean floor beyond the limits of
national jurisdiction, considering that they are excluded from participation
in the exploitation of the living resources of the sea, not only in territorial
waters, but also in adjacent waters and fishing zones, and have no access to
the wealth of the continental shelf.

 ...
Participation in exploration and exploitation by a landlocked develop-

ing country or other countries presupposes a system of allocation which may
be adopted with respect to the areas of the international seabed zone. Such
an allocation could most appropriately be made if areas were allocated in
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such a way that all States might have an equal opportunity from the outset to
be engaged in the exploration and exploitation of different areas. Land-
locked and developing States should not be prevented from enjoying their
equitable share solely because of the lack of skilled manpower, of capital
resources and of the necessary transport and infrastructure to undertake
such ventures. As these States might have difficulty in exploring and exploit-
ing even under regional or subregional co-operation, it would be preferable
if the international machinery itself had sufficient financial power and ad-
ministrative authority to conduct operations or arrange for them to be carried
out on its behalf by contractors rather than on the basis of initiatives by
individual States.17

(f) BYELORUSSIAN SOVIET SOCIALIST REPUBLIC
… the Committee now possesses a number of interesting draft agree-

ments and treaties pertaining to the regime of the seabed, the ocean floor and
the subsoil thereof...

 Among the various drafts of agreements and treaties submitted to the
Committee, we should like to refer particularly to the Soviet draft treaty on
the use of the seabed for peaceful purposes which is contained in the report of
the Committee (A/8421)...

The draft treaty contains a number of cardinal principles pertaining to
the activities of States for industrial exploration and exploitation of seabed
resources...

That draft also contains a basic scheme for a future international or-
gan...

The Byelorussian SSR delegation believes that the Soviet draft, together
with the constructive proposals submitted by various other countries, could
serve as a good basis for the preparation of a draft treaty on the peaceful uses
of the seabed and the ocean floor and provide the necessary, just and most
favourable conditions for the effective exploitation of the resources of the
seabed and the ocean floor and the subsoil thereof in the interests of humanity
as a whole.18

(g) YUGOSLAVIA
With reference to the study of the problem of the international regime and

machinery, I should like to say that we are happy to see before the Special
Committee, in addition to the draft documents and working papers of many
countries, also papers submitted by Tanzania and the group of Latin American
countries, since they, in our opinion, represent the points of view of the devel-
oping countries, which are vitally interested in this area. We have noted with
special interest the idea advanced by the Latin American countries on the
possibility of having an international organization engaged in research and
exploitation of the seabed, including the proposal that an international enter-
prise be set up as the organ of an international organization, which would
conduct business on behalf of and in the interest of the international organiza-
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tion, that is, the international community represented in the international
organization. In contrast to this, we look upon the idea of the so-called licens-
ing with reservations, since it is inconsistent with the principle of the common
heritage.19

(h) MEXICO
We contend that a system of merely granting licences for the exploitation

and exploration of the international submarine zone would be incompatible
with the principle that the zone is the common heritage of mankind. The
legitimate beneficiary of the resources of the zone, that is, mankind as a
whole, should not be relegated to the simple role of a mere spectator without
enjoying direct participation in both the exploration and the exploitation of
the resources which belong to mankind. For these reasons, the countries of
Latin America prepared a working paper which has already been submitted
to the Committee, whose fundamental feature is that it provides for the estab-
lishment of an international body for the seabed whose final objective would
be to exploit the seabed directly.20

(i) IRAN
In regard to the international regime to be established, the views ex-

pressed in Sub-Committee I showed that more than 31 States favoured a
comprehensive machinery while those delegations for a regulatory and li-
censing nature numbered approximately 13 and 12, respectively. Evidently,
in order for the “common heritage of mankind” to become a reality which is
a goal set out by the United Nations, the machinery would have to be as
powerful as to undertake the necessary activities in connection with the
exploration and exploitation of the international area. While the views of
delegations on this matter are not the same, however, we share the views of
the representative of El Salvador that there is room for hope that formulas of
understanding can be devised.21

The General Assembly resolution adopted in December 197122 contained
the following provision of relevance to the international regime and machin-
ery

The General Assembly,
...
1. Notes with satisfaction the encouraging progress of the prepara-

tory work of the Committee on the Peaceful Uses of the Seabed and the Ocean
Floor beyond the Limits of National Jurisdiction towards a comprehensive
conference on the law of the sea, in conformity with its mandate contained in
General Assembly resolution 2750 C (XXV), in particular with regard to the
elaboration of the international regime and machinery for the seabed and
the ocean floor, and the subsoil thereof, beyond the limits of national juris-
diction;

...
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III.   COMMITTEE ON THE PEACEFUL USES OF
THE SEABED AND OCEAN FLOOR BEYOND THE LIMITS OF

NATIONAL JURISDICTION (1972)

The Seabed Committee held two Sessions in 1972: the first in New York
from 28 February to 30 March, and the second in Geneva from 17 July to 18
August.

At its 33rd meeting, on 6 March 1972, Sub-Committee I adopted its
programme of work for 1972. Item 1 dealt with the status, scope and basic
provisions of the regime based on the Declaration of Principles Governing the
Seabed and the Ocean Floor, and the Subsoil Thereof, beyond the Limits of
National Jurisdiction [UNGA resolution 2749 (XXV) of 17 December 1970]. Item
2 of the programme of work referred to the status, scope, functions and powers
of the international machinery in relation to:

(a) organs of the international machinery, including composition, proce-
dures and dispute settlement;

(b) rules and practices relating to activities for the exploration, exploita-
tion and management of the resources of the Area, as well as those
relating to the preservation of the marine environment and scientific
research, including technical assistance to developing countries;

(c) the equitable sharing in the benefits to be derived from the Area
bearing in mind the special interests and needs of developing coun-
tries, whether coastal or landlocked;

(d) the economic consideration and implications relating to the exploita-
tion of the resources of the Area, including their processing and
marketing;

(e) the particular needs and problems of landlocked countries; and
(f) relationship of the international machinery to the United Nations sys-

tem.
At the 55th meeting of Sub-Committee I, the Vice-Chairman summarized

the discussions on item 2. Following are the excerpts from his statement 1  of
4 August 1972 which are of relevance to the international regime and the
Enterprise:

(a)  ORGANS OF THE INTERNATIONAL MACHINERY,
INCLUDING COMPOSITION, PROCEDURES AND

DISPUTE SETTLEMENT:
…It appears to be a fairly common view that the international ma-

chinery should be the executive and administrative arm, so to speak, of
the regime, and that both the regime and machinery should be estab-
lished by an international treaty, or treaties. Many speakers argued that
participation in the treaty, or treaties, and therefore in the activities of
the regime and the machinery, should be open to all States. They consid-
ered that that would accord with the Declaration of Principles in
resolution 2749 (XXV).
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Some speakers considered that the machinery should have international
legal personality and explained that by this they meant that it should have,
for example, power to conclude agreements to own and dispose of property,
and to conclude contracts.

…Many speakers contended that the machinery should have strong and
clearly defined powers to enable it to achieve the primary purpose of the
regime which, as set out in the Declaration of Principles, is to provide for the
orderly and safe development and rational management of the international
seabed area and its resources, and for expanding opportunities in the use
thereof, and to ensure the equitable sharing by States in the benefits derived
therefrom.

It is fair to add in this regard that the differences of opinion concerning
the scope of the machinery, which I mentioned earlier, in turn have given rise
to differences in regard to the nature and functioning of some of the compo-
nent parts of the machinery.

It would seem from many of the statements we have heard that consensus
or near-consensus may exist as to the need for the basic machinery to consist
of at least four kinds of main organs or procedures:

first – there would be an Assembly, or plenary body, which would be the
main legislative and policy-making organ. Many speakers set forth their
views on the powers that should be vested in the Assembly and it was possible
here to note a degree of broad accord in the Sub-Committee. Many speakers,
for example, argued in favour of giving each member of the Assembly one vote
in its deliberations, but agreement does not seem yet to exist as to how deci-
sions will be taken.

 second – there would be a Council, or executive body which would
execute the policy decisions of the Assembly. Agreement exists that the
composition of the Council should be such as to enable it to be representa-
tive and to operate effectively. There are differences however in regard to
the size of the Council, the interests that should be represented therein, the
manner in which the Council should be composed, and the decision-mak-
ing process.

 third – I could detect no dissent from the view that it will be necessary to
establish an administrative service or secretariat.

fourth – many speakers said that it will be necessary to establish proce-
dures for the settlement of disputes...

...Of course, other suggestions for the creation of major organs of ma-
chinery were made. One suggestion, for example, was for the establishment
of an economic and technical commission, or similar body, which might
have specific responsibilities in regard to the actual conduct of operations.
Another suggestion was for the creation of an enterprise, which would have
the power to undertake all activities relating to exploration and exploita-
tion, either directly or through a system of contracts for services or joint
ventures.

...
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(b)  RULES AND PRACTICES RELATING TO ACTIVITIES FOR THE
EXPLORATION, EXPLOITATION AND MANAGEMENT OF THE

      RESOURCES OF THE AREA, AS WELL AS THOSE RELATING TO
THE PRESERVATION OF THE MARINE ENVIRONMENT AND SCIENTIFIC

RESEARCH, INCLUDING TECHNICAL ASSISTANCE TO DEVELOPING
COUNTRIES:

...some representatives argued that the machinery should be responsible
mainly for issuing licences to States for purposes of exploration and exploi-
tation, as well as for certain activities associated with this function.

On the other hand another group of States contended that the machinery
alone should have the power to explore and exploit in the international
seabed area, for example, through a corporation or enterprise which would
be part of the machinery and which could make use of contractors or partici-
pate in joint ventures.

A third group of States appeared to see a solution lying in a mixed system
of some sort whereby the authority might both issue licences and have the
power to explore and exploit itself, either directly or through agents engaged
for the purpose.

…A few speakers, including some whose delegations favoured giving
the machinery a power of direct operation, said that, in the initial stages at
least, licensing would necessarily be one of the main functions of the machin-
ery because it would take time for this machinery to develop the capacity to
operate itself. They saw this matter of timing as a practical problem, however,
and one that could be resolved within the Authority at an appropriate stage.

Some speakers argued that States should be the basic entity authorized
to take part in seabed operations, and that States in turn could sub-license
operators to carry out exploration and exploitation, or undertake it them-
selves. The view was also expressed that the machinery ought to grant licences
directly to physical and juridical persons, and without interposing a State
between itself and the individual operator.

Some speakers put forward views as to the types of licences that might be
issued for the areas and types of minerals they should cover; and how the
rules covering the granting of licences should be drawn up.

During the Spring Session of the Committee, a Working Group on the
International Regime was established with a mandate to draw up, in the first
instance, a working paper showing areas of agreement and disagreement on
the various issues. The Working Group would thereafter attempt to negotiate
questions of substance on the points where no agreement existed. The draft-
ing stage would be reached after further consideration; the aim then would be
to produce draft treaty articles.

At the start of its meetings during the July/August Session, the Working
Group had before it an informal working paper which had been prepared as a
preliminary attempt to reflect within a single paper, through the use of square
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brackets and alternative texts, areas of agreement and disagreement on matters
relating to the status, scope and basic provisions of the regime, as these had
been indicated in the debates in the Committee and in Sub-Committee I. The
paper contained twenty-one texts on the following aspects of the status, scope
and basic provisions of the regime based on the Declaration of Principles:
limits of the Area; common heritage of mankind; activities regarding explora-
tion and exploitation of the resources of the Area; non-appropriation and no
claim or exercise of sovereignty or sovereign rights; no claim or acquisition of
rights incompatible with the regime; non-recognition of claims inconsistent
with the Convention; use of the Area by all States without discrimination;
applicability of principles and rules of international law; benefit of mankind as
a whole; preservation of the Area exclusively for peaceful purposes; who may
exploit the Area; general norms regarding exploitation; scientific research; trans-
fer of technology; protection of the marine environment; due regard to the
rights and interests of coastal States; the legal status of superjacent waters;
non-interference with other activities in the Area; responsibility to ensure
observance of the regime; and settlement of disputes.

On 28 July 1972 the Working Group completed a first reading of the texts,
designed to ensure that the opinions of members were fully and accurately
reflected. As a result of that first reading, the working paper was revised to
take into account the opinions expressed. During a second reading of the
revised texts, an attempt was made to narrow the areas of disagreement as far
as possible and to merge alternative texts where there was no fundamental
difference of approach. At the conclusion of its meetings, the Working Group
had completed its second reading of the following texts: the common heri-
tage of mankind; activities regarding exploration and exploitation;
non-appropriation or claim or exercise of sovereignty or sovereign rights, or
of rights incompatible with the treaty articles, and the non-recognition of any
such claims or exercise of rights; and use of the Area by all States without
discrimination.

The result of the Group’s work is contained in document A/AC.138/L.18/
Add.3. Following are the excerpts relevant to the international regime and the
Enterprise:

TEXTS ILLUSTRATING AREAS OF AGREEMENT AND DISAGREEMENT
ON PROGRAMME OF WORK, ITEM 1 “STATUS, SCOPE AND BASIC
PROVISIONS OF THE REGIME, BASED ON THE DECLARATION OF

PRINCIPLES”

PART I
[BASIC] [FUNDAMENTAL] [GENERAL] PRINCIPLES

EXPLANATORY NOTE

Following the completion of its first reading the Working Group began
its second reading of the texts, during which an attempt was made to narrow
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the areas of disagreement as far as possible and to merge alternative texts.
The Working Group did not, however, have time to complete its second read-
ing of all the texts.  The texts which received a second reading were those
which appear under the following four headings: common heritage of man-
kind; activities regarding exploration and exploitation, etc.;
non-appropriation and no claim or exercise of sovereignty or sovereign rights,
no claim etc., of rights incompatible with the treaty articles, and non-recog-
nition of claims etc.; and use of the Area by all States without discrimination.
The second text mentioned, relating to activities regarding exploration and
exploitation, etc., replaces texts III and VII of the working paper, and the
third text, dealing with non-appropriation etc., replaces texts IV, V and VI of
the working paper. Because of this consideration of different texts in the
course of the second reading, and in order to distinguish texts that have
received a second reading, the latter have been given Arabic numerals while
texts which have not received a second reading continue with the Roman
numerals originally used in the working paper. Thus texts 2, 3, 4 and 5 are a
result of the Group’s second reading of texts II, III, IV, V, VI, VII and VIII; texts
IX to XXI are the texts resulting from the first reading that have not yet
received a second reading.

...

XII.  WHO MAY EXPLOIT THE SEABED

[All exploration and exploitation activities in the Area shall be con-
ducted by a Contracting Party or group of Contracting Parties [or natural
or juridical persons under its or their authority or sponsorship].] [, subject
to regulation by the Authority and in accordance with the rules regarding
exploration and exploitation set out in these Articles.]

[All activities of exploration and exploitation of the resources of the
Area and other related activities shall be conducted [by or on behalf of the
Authority,] [or] [by a Contracting Party or group of Contracting Parties [or
natural or juridical persons under its or their sponsorship], all subject to the
general supervision and control of the Authority].] [, and to the rules re-
garding exploration and exploitation set out in these Articles.]

OR (A)
[Subject to the power of the Authority set out in the following para-

graph, all activities of exploration for and exploitation of the resources of
the Area shall be conducted pursuant to a licence issued by the Authority
to a Contracting Party or group of Contracting Parties. A Contracting
Party or group of Contracting Parties to whom a licence has been issued
may authorize a natural or juridical person or persons to carry out the
activities covered by the licence. Nevertheless, the Contracting Party or
Parties remain responsible to the Authority and other Contracting Parties
for ensuring that the activities so authorized are carried out in accordance
with these Articles.
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In addition to licensing activities by Contracting Parties, the Authority
may decide to conduct activities of exploration for and exploitation of the
resources of the Area when it is in a position to finance such activities.]

[NOTE: The Group will have to consider whether to set out here, as is
done in some proposals, the general rules regarding exploitation of the sea-
bed. These could include rules on licensing, fees payable, areas to be allotted,
work requirements, work plans, inspection, revocation of licences, integrity
of investments, notice to mariners and other safety procedures. On the other
hand, the Group may decide to omit them from Part I of the Articles.]

XIII.   GENERAL NORMS REGARDING EXPLOITATION

AS MANAGEMENT AIMS OR GUIDELINES

[The Authority established pursuant to Article ...] [shall have exclusive
jurisdiction [to administer] [over] the Area and its resources for mankind as
a whole and] [shall provide for] [inter alia] the orderly and safe develop-
ment and rational management of the Area and its resources and for expanding
opportunities in the use thereof, and ensure the equitable sharing by States
[Contracting Parties] in the benefits derived therefrom taking into particu-
lar consideration the interests and needs of the developing countries, whether
landlocked or coastal.]

[In the exercise of its powers the Authority shall at all times take duly
into account the primary purpose of promoting the development of devel-
oping countries inter alia by (a) avoiding or compensating, where necessary,
possible adverse effects of exploitation of any part of the Area on such
development, (b) contributing an appropriate part of its revenues to such
development, and (c) furthering participation of developing countries in
the activities undertaken by it or on its behalf. Sharing of benefits shall be
equitable and, in principle, related to need, taking into consideration [the
stage of economic development of each Member State.]] [existing levels of
development as well as potential for development of the developing coun-
tries.]

[The Authority and the Contracting Parties shall pay due regard to the
need for minimizing adverse effects of the development of the seabed resources
on the prices of land-based minerals.]2

AS OBJECTIVES OBLIGATIONS WITH RESPECT TO
EXPLORATION AND EXPLOITATION

[The exploration of the Area and the [development and] exploitation of
its resources shall be carried out in an orderly, safe and rational manner, so
as to provide for] expanding opportunities in the use thereof, and to ensure
the equitable sharing by States [Parties] in the benefits derived therefrom,
taking into particular consideration the interests and needs of the develop-
ing countries, whether landlocked or coastal.]
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[Exploitation of the resources of the Area shall be carried out in a ratio-
nal manner so as to ensure their conservation and to minimize any fluctuation
in the prices of minerals and raw materials from terrestrial sources that may
result from such exploitation and adversely affect the exports of the develop-
ing countries.]

[The benefits obtained from exploitation of the resources of the Area
shall be distributed equitably among all States [Parties], irrespective of
their geographical location, giving special consideration to the interests
and needs of developing countries, whether coastal or landlocked.]3

[The proceeds from any tax levied by a State in connection with activi-
ties relating to the exploitation of the Area, either in respect of profits realized,
services provided or equipment and materials supplied, or in respect of remu-
neration or interest received, by individuals or bodies corporate under its
jurisdiction shall be paid by the State to the Authority for distribution among
the developing countries].

At the 77th meeting, on 30 March, the representative of Kuwait intro-
duced a draft decision (A/AC.138/L.11), consideration of which was deferred
until the Second Session. A revised proposal (A/AC.138/L.11/Rev.1) was rein-
troduced by the representative of Kuwait on 14 August 1972.4  When introducing
the revised text, the delegate of Kuwait declared that the submission of the
proposal had been motivated by the evidence of operational activities under-
taken by certain States in the international area. Such actions, according to
him, were contrary to the General Assembly resolution 2574 (XXIV)5 and Gen-
eral Assembly resolution 2749 (XXV)6 , as well as UNCTAD resolution 52
(III): “The Exploitation, for Commercial Purposes, of the Resources of the
Seabed and the Ocean Floor, and the Subsoil Thereof, beyond the Limits of
National Jurisdiction.”7  No action was taken by the Committee on this draft
decision.

End Notes

1 Statement by the Vice-Chairman of Sub-Committee I on Item 2 of the work programme:
“Status, scope, functions and powers of the international machinery” at the 55th meet-
ing held on Friday, 4 August 1972, (A/AC.138/SC.I/L.17).

2 With reference to the three paragraphs above, the USSR delegate referred to the explana-
tory note to Article 9 of the provisional draft articles submitted by the USSR, reproduced
in Section 11 of the Comparative Table (p.34 of the English text).

3 It was noted in the original texts (A/AC.138/L.18/Add.3) that “the Group may wish to
consider whether to set out here, as is done for example, in the U.S. draft, Art. 5(1), the
basic principles of benefit-sharing, or to deal with this subject in a subsequent chapter of
the Articles.”
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4 For the revised proposal originally issued as A/AC.138/L.11/Rev.1, see Official Records of
General Assembly: Twenty-seventh Session, Supplement No. 21 (A/8721), New York,
1972, Draft decision submitted by Algeria, Brazil, Chile, China, Iraq, Kenya, Kuwait, the
Libyan Arab Republic, Mexico, Peru, Venezuela, Yemen and Yugoslavia, p.69.

5 United Nations General Assembly resolution, A/RES/2574 (XXIV), 15 January 1970,
Question of the reservation exclusively for peaceful purposes of the seabed and the ocean
floor, and the subsoil thereof, underlying the high seas beyond the limits of present
national jurisdiction, and the use of their resources in the interests of mankind.

6 United Nations General Assembly resolution, A/RES/2749 (XXV), 28 January 1971,
Declaration of Principles Governing the Seabed and the Ocean Floor and the Subsoil
Thereof, beyond the Limits of National Jurisdiction.

7 Proceedings of the United Nations Conference on Trade and Development, Third Ses-
sion, 13 April-21 May 1972, Vol. 1. United Nations, New York, 1973, p. 79.



26

IV.   TWENTY-SEVENTH SESSION OF THE
GENERAL ASSEMBLY (1972)

The report of the Seabed Committee on the work of its 1972 Sessions was
considered in the First Committee of the General Assembly at its 1903rd to
1909th meetings, from 27 November to 4 December, at its 1911th to 1915th
meetings from 5 to 7 December, and at its 1918th meeting, on 11 December 1972.

Following are the views expressed by delegations in the debate in the Com-
mittee which are relevant to the international machinery and the Enterprise:

(a) POLAND
The Polish delegation, for one, has put forward in its working paper (A/

AC.138/44) the concept of a “developing organization,” that is, an organi-
zation expanding its functions and powers as well as its organizational
structure in various stages according to the growing needs.

It is our submission that such a “developing organization” could be a
reasonable compromise between the attitude of those States which want that
organization to have relatively wide powers and that of those which are in
favour of an organization of a rather limited competence in order to avoid
creating a bureaucratic and expensive international structure.1

(b) KUWAIT
... My delegation has consistently advocated establishing an interna-

tional machinery with comprehensive powers and extensive regulatory and
operational functions. The international machinery would act as the admin-
istrator of a trust for the benefit of mankind as a whole. The international
machinery should organize, administer and control all activities in the sea-
bed area so as to ensure its rational exploitation. It should also prevent
abuse, waste and mismanagement. It should establish an order of priority
based on the requirements of world development, taking into account the
special situations of developing countries which produce minerals of a non-
renewable and wasting character. It should enforce a ceiling on the
production of minerals of which a surplus exists in world markets.

In addition to the equitable sharing of benefits among all States, espe-
cially the developing countries, we should like the international machinery
to allocate a reasonable proportion of the benefits derived from seabed ex-
ploitation for the purpose of international development within the framework
of the United Nations system and to help the world organization solve its
present financial crisis and avoid its recurrence.2

(c) GHANA
... The question of the regime and machinery is one of the most complex in

the range of issues under consideration by the Seabed Committee, and the
fact that some broad framework has begun to emerge is a tribute to the
diligent work of the Group dealing with it.
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In our view, there seems to be a consensus that:(1) there is an area
beyond national jurisdiction that is to be reserved for peaceful purposes for
the benefit of mankind, particularly the developing countries; (2) the re-
sources of the Area are the common heritage of mankind; and (3) the
exploration and exploitation of the resources of the seabed area and the
ocean floor beyond the limits of national jurisdiction should be governed by
an international regime and regulated by international machinery with strong
and comprehensive powers, including perhaps the power to engage in ex-
ploitation activities through a system of joint ventures with Member States.3

The United Nations General Assembly resolution 3029 B (XXVII), adopted
on 18 December 1972, on the Law of the Sea item (1) during the Twenty-
seventh Session, contained the following provisions which are of relevance to
the international regime and machinery:

THE GENERAL ASSEMBLY,
Recalling its resolution 2749 (XXV) of 17 December 1970, containing

the Declaration of Principles Governing the Seabed and the Ocean Floor,
and the Subsoil Thereof, beyond the Limits of National Jurisdiction,

Noting that, in the said Declaration, the General Assembly declared,
inter alia, that the exploration of the area of the seabed and the ocean floor,
and the subsoil thereof, beyond the limits of national jurisdiction (hereinaf-
ter referred to as the Area) and the exploitation of its resources should be
carried out for the benefit of mankind as a whole, and that an international
regime applying to the Area and its resources and including appropriate
international machinery should be established,

...
4. Declares that nothing in the present resolution or in the study shall

prejudice the position of any State concerning limits, the nature of the regime
and machinery or any other matter to be discussed at the forthcoming United
Nations Conference on the Law of the Sea.4

End Notes

1 A/C.1/P.V. 1905, 29 November 1972, pp. 26-27.
2 A/C.1/P.V. 1908, 1 December 1972, pp. 28-29.
3 A/C.1/P.V 1909, 7 December 1972, p. 8.
4 “Reservation exclusively for peaceful purposes of the seabed and the ocean floor, and the

subsoil thereof, underlying the high seas beyond the limits of present national jurisdic-
tion and use of their resources in the interests of mankind, and convening of a conference
on the law of the sea.” Resolutions adopted by the General Assembly during its Twenty-
seventh Session, Official Records of the General Assembly: Twenty-seventh Session,
Supplement No. 30 (A/8730), p. 22. The resolution was adopted on the basis of the draft
resolution under the same title as recommended by the First Committee in its report (A/
8949, 16 December 1972, pp. 16-19).
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V.   COMMITTEE ON THE PEACEFUL USES OF THE SEABED
AND THE OCEAN FLOOR BEYOND THE LIMITS OF NATIONAL

JURISDICTION (1973)

The Seabed Committee held its 1973 Sessions in New York from 5 March to
6 April and in Geneva from 2 July to 24 August. In view of the close links that
existed between the two items on Sub-Committee I’s programme of work - the
regime and the machinery - it was decided to entrust the Working Group on the
International Regime established during the 1972 Session of the Seabed Com-
mittee with the task of dealing with the matters included in item 2 of the
programme of work, on the international machinery.1

In the March-April Session in 1973 the Working Group completed its
second reading of texts relating to the international regime. In addition, it
began consideration of a working paper relating to the international machinery.
Consideration of the texts relating to the international machinery was contin-
ued during the July-August Session.

With regard to the international machinery, the Working Group carried
out a first reading of texts concerning the following subjects: establish-
ment of international machinery; nature of the Authority; status of the
Authority; operation of vessels and emplacement of installations by the
Authority; installations and other facilities for the exploration of the Area
and the exploitation of its resources; privileges and immunities; relation-
ships with other organizations; fundamental principles of the functioning
of the Authority; purposes of the Authority; powers and functions of the
Authority; principal organs of the Authority; the Assembly; powers and
functions of the Assembly; the Council; powers and functions of the Coun-
cil; the system of settlement of disputes (including the Tribunal); the
Enterprise; the Operations Commission; the International Seabed Opera-
tions Organization; the Exploration and Production Agency; the Exploitation
Commission; the Secretariat; the Rules and Recommended Practices Com-
mission; the Planning/Price Stabilization Commission; the Scientific and
Technological Commission; the Legal Commission; the International Sea-
bed Boundary Review Commission; the Inspection and Conservation
Commission; and miscellaneous provisions.2

The Working Group completed its second reading of texts concerning the
following subjects: the Assembly; powers and functions of the Assembly; the
Council; powers and functions of the Council; the system of settlement of
disputes (including the Tribunal); the Enterprise; the Operations Commission;
the Permanent Board; the Management and Development Commission; the
International Seabed Operations Organization; the Exploration and Production
Agency; and the Exploitation Commission.3

The Working Group, in discharging its mandate, attempted to reflect areas
of agreement and disagreement concerning all those items in the series of texts.
Square brackets were used and alternative texts prepared in order to indicate
areas where it did not prove possible to accommodate views in a single text. It
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should be noted (a) that the Working Group did not take a decision concerning
headings or margin notes, or the question of the eventual position of texts; (b)
that some members expressed reservations as to whether certain subjects dealt
with in the texts fell within the terms of reference of the Working Group; and (c)
that some members did not consider the matters covered by the texts as neces-
sarily exhaustive.4

In the Working Group it was considered that there were a number of
additional matters which might need to be dealt with. They could include
general rules and regulations regarding exploration of the Area and exploita-
tion of its resources, which, according to the type of administration adopted as
regards exploration and exploitation, might cover such subjects as notice to
mariners and other safety procedures, areas to be allotted, work requirements,
work plans, inspection, service contracts, licensing, joint ventures, fees pay-
able, revocation of service contracts, revocation of licences; integrity of
investments; regional arrangements; the participation of disadvantaged coun-
tries; the statute of the Tribunal; criteria for the sharing of benefits; the parties
of the treaty and other final clauses; and transitional provisions. The list was
not accepted in its entirety by all delegations.5

The Chairman of the Working Group made periodic reports to the Sub-
Committee on the progress made in the Working Group. Those reports, which
represented the personal views of its Chairman and were not binding on any
delegation, were by decision of the Sub-Committee reproduced in extenso in
the records for the 70th and 73rd meetings. The Chairman’s final report is in the
records of the 75th meeting of the Sub-Committee.6

The excerpts from the texts prepared by the Working Group which are of
relevance to the Enterprise are reproduced below:

TEXTS ILLUSTRATING AREAS OF AGREEMENT AND DISAGREEMENT
ON ITEMS 1 AND 2 OF THE SUB-COMMITTEE’S PROGRAMME OF

WORK 7

EXPLANATORY NOTE

Part I of this document contains draft articles relating to item 1 of the
Sub-Committee’s programme of work, entitled “Status, scope and basic pro-
visions of the regime, based on the Declaration of Principles (resolution
2749 (XXV)).” Part II contains draft articles relating to item 2 of the Sub-
Committee’s programme of work, “Status, scope, functions and powers of the
international machinery.”

Draft articles with Arabic numerals have received a second reading by
the Working Group, while draft articles with Roman numerals and draft ar-
ticle “O” on [Interpretation] [Definition] have only been the subject of a first
reading and may not necessarily reflect with accuracy the various views
within the Working Group.8
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[(UNITED NATIONS) CONVENTION ON THE SEABED AND THE OCEAN
FLOOR BEYOND THE LIMITS OF NATIONAL JURISDICTION]

PART I:   [BASIC][FUNDAMENTAL][GENERAL] PRINCIPLES
 ...

9.   WHO MAY EXPLOIT THE AREA

(A)
All exploration and exploitation activities in the Area shall be con-

ducted by a Contracting Party or group of Contracting Parties or natural or
juridical persons under its or their authority or sponsorship, subject to regu-
lation by the Authority and in accordance with the rules regarding
exploration and exploitation set out in these articles.

 OR (B)
All activities of scientific research and exploration of the Area and ex-

ploitation of its resources and other related activities shall be conducted by
the Authority directly or, if the Authority so determines, through service con-
tracts or in association with persons natural or juridical.

OR (C)
All exploration and exploitation activities in the Area shall be con-

ducted by the Authority either directly or in such other manner as it may
from time to time determine. If it considers it appropriate, and subject to
such terms and conditions as it may determine, the Authority may decide to
grant licences for such activities to a Contracting Party or group of Con-
tracting Parties or through them to natural or juridical persons under its
or their authority or sponsorship, including multinational corporations or
associations.

Licences may also be issued for this purpose to international organiza-
tions active in the field, at the discretion of the Authority.

OR (D)
All exploration and exploitation activities in the Area shall be con-

ducted by a Contracting Party or group of Contracting Parties or natural or
juridical persons under its or their authority or sponsorship, subject to regu-
lation by the Authority and in accordance with the rules regarding
exploration and exploitation set out in these articles. The Authority may
decide, within the limits of its financial and technological resources, to con-
duct such activities.

PART II:   INTERNATIONAL MACHINERY
 ...

38 to 44.   THE ENTERPRISE

1. The Enterprise shall be the organ of the Authority responsible for
carrying out all technical, industrial and commercial activities relating to
the exploration of the Area and the exploitation of its resources, whether on
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its own account or under contracts of operation and/or association and/or
joint ventures with juridical persons.

2. The Enterprise shall have an independent legal personality for the
purpose of carrying out the activities referred to in article 1.

(a) It shall have full authority to conclude contracts except those which
under this agreement, shall be subject to approval by the Council.

(b) It may acquire such movable or immovable property as may be nec-
essary for the efficient performance of its functions.

(c) It shall have financial autonomy for the purpose of performing its
functions.

3. The management and administration of the Enterprise shall be the
responsibility of a Governing Board consisting of seven members.

4. The members of the Governing Board shall elect from among their
number the President and Vice-Presidents of the Board and shall adopt its
rules of procedure.

5. The decisions of the Governing Board shall be adopted by simple
majority.

6. The Governing Board shall recruit whatever technical and admin-
istrative staff it may need for the performance of its functions.

7. The Enterprise shall submit annual reports to the Council and shall
prepare such reports as may be requested of it by the Assembly.

8. The Enterprise shall be empowered to exploit the Area on its own
account. This right shall be subject to the approval by the Council of a plan
of exploitation.

9. The Enterprise shall request from the Council authorization to con-
duct any negotiations (with other juridical persons) that have as their purpose
the exploitation of the Area.

10. The Enterprise shall be empowered to prepare drafts of contracts of
operation and to initiate negotiations with a view to establishing joint ven-
tures for the performance of activities within its competence in specified parts
of the Area.

11. (Question relating to the budget of the Enterprise).9

End Notes

1 Report of the Committee on the Peaceful Uses of the Seabed and the Ocean Floor beyond
the Limits of National Jurisdiction, Vol.1, Official Records of the General Assembly,
Twenty-eighth Session, Supplement No.21 (A/9021),   pp. 17-37.

2 Ibid, pp.21-22, para.41.
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3 Ibid, p.22, para.42.
4 Ibid, p.22, paras 45-46.
5 Ibid, p.22, para.47.
6 Ibid, p.21, para.37.
7 For full text see Annex I: Report of Sub-Committee I, Report of the Committee on the

Peaceful Uses of the Seabed and the Ocean Floor beyond the Limits of National Jurisdic-
tion, Vol.2, Official Records of the General Assembly: Twenty-eighth Session, Supplement
No.21(A/9021), pp. 39-165, originally issued as A/AC.138/94/Add.1.

8 Ibid, p.47.
9 Ibid, pp.137-138.  As elaborated under footnote no.60 on page 138, “the view was

expressed that the above article concerned the operational arm of an Authority which
would carry out all the activities related to exploration of the Area and the exploitation
of its resources, either on its own or in association with third parties. As such, it bore only
a formal resemblance to the so-called ‘alternatives’ under headings 38 to 44 below. Those
‘alternatives’ texts flowed from proposed systems of an essentially different nature,
since they would allow through inter alia the issuance of licences, activities (in some cases
all activities) to be carried out by parties other than the Authority and only partially
under its control. Hence, supporters of the above articles did not consider any of the
following texts to be an alternative in any real sense. Another view was expressed that all
the proposals contained in the subsequent articles were in fact viable alternatives to the
Enterprise.”
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VI.  TWENTY-EIGHTH SESSION OF THE GENERAL ASSEMBLY
(1973)

The report of the 1973 Session of the Seabed Committee was considered in
the First Committee at its 1924th to 1933rd meetings from 15 to 22 October, its
1936th and 1937th meetings on 25 October, its 1939th meeting on 26th October,
its 1946th meeting on 5 November and its 1948th meeting on 6 November 1973.1

Following are the views expressed by delegations in the discussion which
are of relevance to the international machinery and the Enterprise.

(a) FEDERAL REPUBLIC OF GERMANY
 ... The Federal Republic of Germany supports the efforts to establish an

effective international machinery for the seabed. It will be the task of such a
machinery to protect the common interests of all peoples in the resources of the
international ocean space and to make the economic benefits derived from
marine resources accessible to the developing countries as well. To this end,
the machinery will have to rely on the political co-operation and support of as
large a number of States as possible. Its structure should be such as to enable
it to function effectively and also to generate funds which will be available for
promoting general progress, especially in the countries of the third world.

The best way of attaining that aim seems to be for the machinery to promote
the use of the most modern marine technology and to levy an adequate charge
thereon, without itself assuming the economic risks of deep-sea mining.2

(b) GERMAN DEMOCRATIC REPUBLIC
... The delegation of the German Democratic Republic holds the view that

the fundamental question of the seabed regime needs thorough discussion and
that after these questions are settled it may be possible to negotiate on setting
up a seabed organization. As far as the general purpose of the organization is
concerned, it should focus on matters of principle related to the seabed and its
subsoil and should comprise only non-commercial functions.3

(c) COLOMBIA
... Without going into the substantive questions, I think it would be ap-

propriate to refer to two examples that allow us to assess how great has been
the progress in the preparation for a future conference.

... Another example of the items submitted to Sub-Committee 1 that can
be cited is the idea of creating a corporation or enterprise for the exploration
and exploitation of the seabed. At the end of the last session in Geneva, it
seemed to be generally accepted that initiative could be termed one of the
crucial points of the future Conference.4

(d) BULGARIA
... It would of course be wrong to assert that the Committee made no

progress at all in preparing an international regime and in the laying down
of bases for a status of international machinery.
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... however, we could not get the impression even, much less the convic-
tion that the Committee had actually discharged its functions. The draft tests
that have been prepared on the establishment of an international regime and
the creation of an international machinery, on the whole, represent five or six
alternative versions that reflect the positions of individual States on ques-
tions which should be the subject of an international legal regulation
acceptable to all. The vital problems connected with the development of the
legal content of the concept of the common heritage, with the definition of the
scope of an international regime, with the establishment of the structure of
international machinery and with the correlation of the powers and func-
tions of its organs, and so on, continue to be the subject not only of legal and
technical but also political controversy. That is why the texts illustrating the
fields in which agreement has been achieved, or in which there are differ-
ences, are really an embryo of the draft articles of a treaty on the establishment
of an international regime and the creation of international machinery for
the seabed and the ocean floor beyond the limits of national jurisdiction,
which the Committee had the task of presenting to the Conference on the Law
of the Sea.5

(e) TUNISIA
...my delegation nevertheless feels that substantive progress has been

achieved in the consideration of the many and complex problems of the new
law of the sea to be established, since the work of the Committee has success-
fully brought out certain guidelines….

... There also has been brought out the idea of co-operation or enterprise
that would exploit the Area under adequate international machinery.6

On 16 November 1973 the General Assembly adopted at its Twenty-eighth
Session resolution 3067 (XXVIII) on the law of the sea item.7  It was decided
under the resolution to convene the First Session of the Third United Nations
Conference on the Law of the Sea and establish the mandate of the Confer-
ence. The mandate of the Conference was to adopt a Convention dealing with
all matters relating to the law of the sea, taking into account the subject matter
listed in paragraph 2 of General Assembly resolution 2750 C (XXV)8  and the list
of subjects and issues relating to the law of the sea formally approved on 18
August 1972 by the Seabed Committee.9

End Notes

1 Report of the Committee on the Peaceful Uses of the Seabed and Ocean Floor beyond the
Limits of National Jurisdiction, Volumes 1-6,  Official Records of the General Assembly,
Twenty-eighth Session, Supplement No.21 (A/9021).
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2 Provisional Verbatim Record of the Nineteen Hundred and Twenty-sixth Meeting, First
Committee, United Nations General Assembly, Twenty-eighth Session, A/C.1/PV.1926,
16 October 1973, p.11.

3 Provisional Verbatim Record of the Nineteen Hundred and Twenty-seventh Meeting, First
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PART TWO

WORK OF THE THIRD UNITED NATIONS
CONFERENCE ON THE LAW OF THE SEA

I.  FIRST AND SECOND SESSIONS OF THE THIRD UNITED
NATIONS CONFERENCE ON THE LAW OF THE SEA

(NEW YORK, 3–15 DECEMBER 1973, CARACAS, 20 JUNE-29
AUGUST 1974)

The First Session of the Third United Nations Conference on the Law of
the Sea (“UNCLOS III”) was devoted to procedural matters. It was decided that
three main committees would be established to deal with the subjects covered
by the three Sub-Committees of the Committee on the Peaceful Uses of the
Seabed and the Ocean Floor beyond the Limits of National Jurisdiction. There-
fore, the First Committee of the Conference would take over the subjects
handled by Sub-Committee I of the Seabed Committee.1

 At its 15th meeting on 21 June 1974, during the Second Session of UNCLOS
III, the Conference, on the recommendation of the General Committee, decided
to allocate the subjects and issues which had been prepared in accordance
with General Assembly resolution 2750C (XXV)2  to the First Committee as
follows:

Item 1: International regime for the seabed and ocean floor beyond na-
tional jurisdiction

1.1 Nature and characteristics
1.2 International machinery: structure, functions, powers
1.3 Economic implications
1.4 Equitable sharing of benefits bearing in mind the special inter-

ests and needs of the developing countries whether coastal or
landlocked.

1.5 Definition and limits of the Area
1.6 Use exclusively for peaceful purposes3

Item 23: Archaeological and historical treasures on the seabed and ocean
floor beyond the limits of national jurisdiction.4

From the 21st meeting to the 42nd, 46th and 48th meetings, general state-
ments were made in the Plenary. A certain number of delegations expressed
their views regarding the international regime and the Enterprise. Following are
excerpts of the relevant views expressed.

(a) The representative of Iran stated that the powers of the International
Authority should be as wide as possible. It should not only have the right to
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undertake directly the exploration and exploitation of the resources of the
international zone but also be empowered to resolve all problems arising from
such operations.

As to the structure of the Authority, his delegation felt that the supreme
power must rest with a general assembly made up of representatives of all
Member States. Machinery must be established to carry out technical, indus-
trial and trade activities related to the exploitation of the international zone. In
fact it would amount to the establishment of a real semi-commercial “Enter-
prise.” The Authority might possibly grant exploitation licences to other
entities.5

(b) The representative of Egypt said that the exploration and exploitation
of the resources of the seabed and ocean floor and subsoil thereof beyond the
limits of national jurisdiction should be carried out for the benefit of mankind
as a whole, in accordance with the principle embodied in General Assembly
resolution 2749 (XXV). It was in the interests of the whole international com-
munity to agree upon an equitable distribution of the resources of the seas and
oceans, rather than allow the continuing exploitation of the developing na-
tions by the developed nations. His delegation would never approach the
issue from a purely national point of view but would always take account of the
universal dimensions of the question. He therefore supported the creation of
an international regime with the necessary economic and technical capacity for
exploiting marine resources beyond national jurisdiction and distributing them
equally among all nations. The international machinery established under such
a regime should have legal personality. Its principle organ should be an As-
sembly with representatives of all States Parties to the Convention, which
would be a truly democratic organ and the chief repository of power. An execu-
tive council with limited membership would represent all geographical regions
and all different interests on an equitable basis. Each Member State would
have one vote. Operations relating to the exploration and exploitation of re-
sources of the Area beyond national jurisdiction would be carried out by a
competent body under the direct and effective control of the Assembly.6

(c) The representative of Sweden said that the Declaration of Principles
was not complete, however, and did not provide any guidance on who should
exploit the resources of the zone. Some had suggested that exploitation should
be carried on directly by the proposed International Seabed Authority or, if the
Authority so decided, under contract or in co-operation with States or compa-
nies, while others had felt that exploration and exploitation should be carried
on by States or individuals. His Government believed that the Authority should
grant permits for the exploration and exploitation of the resources of the inter-
national zone, but that it should also be able to engage in exploration and
exploitation directly in co-operation with States or individuals. A flexible solu-
tion giving the Authority extensive powers would mean that the best
technological and financial approach could be made to each project, thus
providing optimum economic advantages for the benefit of all mankind. His
delegation attached considerable importance to the question of the distribu-
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tion of the benefits derived from the zone and its resources. Particular account
should be taken of the interests of the developing countries and of the need to
find some means of reducing to a minimum the effect of exploitation on the
situation of developing countries which produced raw materials. That was a
question that should be dealt with by the Authority itself, which should be
given as much independence as possible to manage its own affairs. The Con-
vention should merely provide general guidelines.7

(d) The representative of India said that the definition of the basic prin-
ciples governing the international seabed area and its resources would not
present much difficulty as the general principles had already been unanimously
approved by the General Assembly in resolution 2749 (XXV). He shared the
majority view that the proposed International Seabed Authority should, in the
initial period, be a simple organization consisting of an assembly representing
all Member States, a smaller Council which would supervise the work of the
Authority under the overall control of the Assembly, a corporation conducting
the exploitation of the seabed resources, and a secretariat recruited on the
basis of geographical representation. No single State or group of States should
have a preferential position in any decision-making organ of the Authority, and
the basis of representation should be geographical, not functional or political.
The Authority should have comprehensive powers, and it should be entitled
to decide whether to exploit the resources of the international seabed area
directly, or by entering into contracts with the competent international or other
corporations, or by any other means, without sacrificing its effective supervi-
sion and control over the entire operation. The resources of the seabed, the
common heritage of mankind, should remain vested in the Authority, and the
rights of any operator should derive from a contract rather than from any other
source such as a simple licence to explore the Area. The Authority should also
be competent to regulate the production of seabed minerals and to protect the
interests of producers and consumers of those minerals. It should determine
how the benefits derived from the exploitation of the seabed resources should
be distributed among the various States and how seabed technology would be
transferred to the developing countries.8

At its first meeting on 10 July 1974, the Chairman of the First Committee
proposed to hold a short opening debate, after which the Committee would
be converted into an informal body of the whole to examine the material sent
forward from the Seabed Committee with a view to eliminating brackets and
alternatives in the documents thus providing a basis for realistic negotia-
tions later.9

During the general discussion, a number of delegations expressed their
views regarding the international regime and the Enterprise.

(a) The representative of Peru stated that his country was in favour of
the creation of an International Authority responsible solely for exploitation
of the resources of the international area. That was the position set forth by
13 Latin American delegations, including that of Peru, in working paper A/
AC.138/49 submitted to the Preparatory Committee in 1971. That position
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had later been taken up in the Preparatory Committee by the African and
Asian countries.

At the other extreme was the position of various industrialized countries
which with varying shades of difference were in favour of exploitation of the
international area by a system of licences granted without discrimination to
national or transnational firms, or to States. A variation of that method was to
grant States exploitation licences for specific zones.

His delegation realized that the industrialized countries, many of which
had firms capable of carrying out exploration and exploitation in the near fu-
ture, were anxious to facilitate access to the Area for those firms, but it did not
consider that that would faithfully reflect the Declaration of Principles Govern-
ing the Seabed and the Ocean Floor, and the Subsoil Thereof, beyond the
Limits of National Jurisdiction in the proposed Convention: indeed his delega-
tion had made it clear that a system of licences would not allow for the joint
management which was the essential and perhaps revolutionary aspect of the
common heritage. Moreover, the work of the Seabed Committee in 1973 had
shown that there was no prospect of such a system being adopted, since a
large majority of States were opposed to it.

Towards the end of the last Session of the Preparatory Committee, how-
ever, a new trend had emerged on the part of certain industrialized States, in
favour of maintaining a system of licences but accepting in principle that the
Authority could carry out direct exploration and exploitation in the Area in
association or through contracts with other legal entities. Public or private
enterprises could thus operate in the Area in two ways: under licence or under
contract with the Authority. That was merely an ingenious method of ensuring
access to the Area for firms, while giving superficial satisfaction to the devel-
oping countries which favoured an operational and representative Authority
with the necessary means of control over the Area.

His delegation did not believe that such a proposal, which had been submit-
ted as a compromise, really was a compromise between two extreme positions. The
Authority would obviously not survive competition from a system of licences.
Furthermore, that solution would be contrary to Peru’s position of principle, based
on the Declaration of Principles, and would also be impracticable.

The industrialized powers’ difficulty in accepting an operational Author-
ity was due to the fact that it would mean an end to the existing international
division of labour between developing and developed countries. The main
overt objection to an operational Authority was that it would need vast funds
and technical means which were beyond its scope. That would be so if those
who possessed the funds and techniques – the industrialized countries –
failed to place them at the disposal of the Authority. For that very reason the
developing countries would be willing, without giving up their ideals, to allow
bodies possessing capital and techniques to participate in the seabed activi-
ties until such time as the Authority could assume direct responsibility for
such activities. The Authority’s contribution to such a co-operative undertak-
ing would be the Area’s resources which it possessed in the name of all mankind.
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The Authority should, however, control operations under appropriate con-
tracts with the participating bodies. His delegation would accept their
participation only on that condition.

The Authority should include an operating body, to be called the Enter-
prise, which would be responsible for technical liaison with the participating
bodies and for carrying out voting system for the composition of the subsid-
iary bodies and the executive body which could be called the Council.10

(b) The representative of Canada said that with respect to the type of
body within the Authority that would undertake decisions on the exploitable
mineral resources, despite differences that seemed more apparent than real,
one gathered that there was a consensus in favour of a body which would
enter into contracts with competent entities, on behalf of the Authority, for the
exploration and development of the resources of the Area, especially since the
Authority would not be in a position to act on its own at the outset.

Whether the contracts were called permits, licences, agreements or joint
ventures, it was the substantive content that was important, and there would
appear to be various interpretations concerning the definition of such terms.11

(c) The representative of Chile said that the draft submitted by the Latin
American countries in document A/AC.138/49, which in general corresponded
to the African texts and to the definition submitted by the Group of 77 and
presented at the 25th Plenary meeting by the representative of Kenya, pro-
vided for an Authority, entrusted with controlling exploration and exploitation,
and empowered to undertake direct exploration to control both the whole pro-
cess of marketing and the arrangements for the distribution of profits, to combat
pollution and to control scientific research within the Area. The Authority
would also be entrusted with distributing the profits, preserving the marine
environment, promoting the development of the Area, and undertake planning
and the transfer of science and technology. The Latin American text also pro-
vided for an “enterprise” that would itself be empowered to exploit the Area or
to call in other enterprises or establish joint companies to exploit the resources.

His country considered that such a system would enable the States con-
cerned to participate in the various activities and would at the same time ensure
effective control over the whole economic process. Under the licensing sys-
tem recommended by certain delegations, there would be a risk of departing
from the objectives of the Declaration of Principles by making it possible for
the best part of the Area and its resources to fall very quickly under the control
of large consortia which would not represent the interests of the developing
countries.

His delegation reserved its right to state its views in greater detail on that
point at the appropriate stage, and wished only to add that the draft Conven-
tion which had been considered and revised in second reading by the Working
Group clearly reflected the main problems to be solved. The first concerned the
powers of the Authority, which the developing countries - as well as scientists,
intellectuals and various bodies that had studied the question - felt should be
broad, under a strong regime.
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In connection with those powers, the question arose as to who would
exploit the Area and how it would be exploited: the developing countries had
replied that they wished the Authority itself to assume responsibility for ex-
ploitation, either directly or by some other means to be determined by the
Authority itself, but still under its control; and they had declared themselves
to be in favour of the “Enterprise” to which he had referred. At the same time,
the question had arisen as to who would control the Authority. Finally, certain
delegations had sought to resolve in advance the problem of rules governing
the relations between the Authority and those who would undertake the ex-
ploitation of the resources of the Area - a question which should not be tackled
until the fundamental problems had been settled.12

(d) The representative of Trinidad and Tobago said that the fundamental
issue before the Committee was the question of who should explore and exploit
the international seabed area beyond the limits of national jurisdiction; the
successful resolution of that issue would provide the basis for resolving all
other issues pertaining to the international regime and machinery. To grasp
fully the thrust of the question, it should be placed in its proper perspective by
a consideration of how the international area could be explored and exploited
in the interest of the international community whose heritage it was; and from
that consideration would logically follow the question of who might explore
and exploit the Area. There were two conceptual approaches to that issue: the
first envisaged a strong International Authority with comprehensive powers,
which would govern and control the Area and would by itself or in association
with others, ensure the exploration of the Area and the exploration of its re-
sources in the interest of the international community; the second provided for
an intergovernmental organization with administrative status through which
States and private enterprises could explore and exploit under contractual
arrangements.

The draft submitted by 13 Latin American countries (A/AC.138/49), which
the Trinidad and Tobago delegation had introduced in the Committee on the
Peaceful Uses of the Seabed and the Ocean Floor beyond the Limits of Na-
tional Jurisdiction at Geneva in 1971, embodied the first approach and was
currently receiving increasing support from a majority of developed countries.
That approach sought to keep control over all activities undertaken in the
international area and over all benefits from the Area in the interest of the
international community; that did not, however, exclude outside co-operation
with the Authority. The other approach provided for a relinquishing of control
by the international community to States or private entities, thus subordinat-
ing common benefit to private interests. It would be very difficult to reconcile
the implementation of a common heritage with profits derived from that heri-
tage accruing to a small number of States and private entities. The main
difference between the two approaches was the consideration of the locus of
control and the extent of control for all activities deriving from the exploration
and exploitation of the international area.13
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(e) The representative of Japan stated that it followed from the notion of
the common heritage that the resources of the seabed should be exploited in
the most efficient and profitable manner possible. For that reason, the interna-
tional organization which would be created should grant licences to contracting
States which, in turn, would authorize physical or juridical persons, irrespec-
tive of their nationalities, to explore and exploit mineral resources in that part of
the seabed area specified by the licences. Such a licensing system would make
full use of the efficiency which characterized private entities and would be free
of the disadvantages inherent in the bureaucracy that would develop if the
exploitation were carried out directly or indirectly by an international organiza-
tion. Moreover, in terms of the organization’s budget, that system would be
satisfactory. The choice of a system which granted the proposed Enterprise
exclusive exploitation rights would inevitably entail setting up a costly organi-
zation, which would make the programme less profitable and would not serve
the best interests of the international community as a whole.

The alternative of an Enterprise having a monopoly on the exploitation,
run by experts from the developed countries, would not be conducive to that
kind of situation. Individual States would be able to acquire the necessary
competencies only by engaging in exploitation activities either directly or in
association with the technologically advanced States or companies from those
States. A State would be authorized to request only a limited number of li-
cences over a specified period of time.14

(f) The representative of Cuba stated that the Cuban delegation began
with the premise that the International Authority should have the exclusive
right to exploit the Area either directly or through the intermediary of an Enter-
prise, irrespective of the fact there might be need during the initial stage for the
assistance of developed countries. A licensing system would be incompatible
with the notion of the common heritage since it would leave the Area to the
mercy of companies whose methods were only too well known.15

(g) The representative of Nigeria felt that, as for the operational organ, the
time had come to relinquish the two extreme proposals, the one envisaging
exclusive exploitation of the resources by the Authority, and the other advocat-
ing an Authority that would merely license others to carry out exploitation. The
first of those proposals would certainly delay effective exploitation for many
years, while the second would divert the benefits of exploitation to a few. The
only realistic approach to the problem would be to issue licences to competent
States and organizations to exploit specified areas of the seabed beyond the
limits of national jurisdiction. From the financial benefits derived from such li-
cences and its share of the profits of the exploitation, the Authority could
accumulate enough funds to start exploitation and exploration on its own later.16

(h) The representative of the Federal Republic of Germany said that the
regime and the Authority would have the common function of ensuring the
optimum utilization and most efficient management of the common heritage of
mankind. The Authority, as the Chairman had said, would have immense politi-
cal significance for the future. Consequently, the very costly development of
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technology and the considerable investments required should not become an
open-ended burden on the regime and the Authority. The problem could best
be solved by States and companies, and the Authority should grant them, for
limited periods and in limited areas, licences to explore and exploit the re-
sources of the seabed and ocean floor.17

(i) The representative of the United Kingdom indicated that in 1971, the
United Kingdom had tabled a detailed proposal for a licensing system. That
proposal had not been supported and his delegation did not propose to press
it at the Conference; however, after giving careful consideration to the alterna-
tive possibilities, it had concluded that a licensing system still remained the
best way of achieving the objectives he had outlined. He therefore proposed
that in order to prevent the Area and its resources from becoming the mo-
nopoly of a few highly developed nations, any licensing system should set a
limit to the size of the Area which any licensee State would be entitled to exploit
at any one time.18

(j) The representative of Jamaica said that the Committee’s mandate
rested on the Declaration of Principles, that is to say, the ten commandments
laid down in General Assembly resolution 2749 (XXV). He had recalled those
fundamental principles in order to bring out the true nature of the common
heritage area, and of the regime and machinery essential to maintain its integ-
rity. Once the fundamental postulates of the Declaration of Principles were
accepted, the task of negotiating and formulating the necessary machinery fell
into its true perspective. It was to be regretted that negotiation had frequently
been conducted in the context of confrontation between developed and devel-
oping countries. In the present case, however, if they remained loyal to the
commandments laid down in the Declaration, there could be no confrontation.
The common heritage belonged to mankind as a whole and should be adminis-
tered as such. The Conference should therefore decide, not who might exploit
the common heritage, but how the heritage could be exploited for the benefit of
mankind as a whole, with due regard to the interests and needs of the develop-
ing countries. For that reason some delegations had proposed that the resources
of the Area should be exploited directly by the commercial arm of the Authority
- the Enterprise. He hoped that negotiations would begin by abandoning such
doctrinal concepts as “licensing,” which were contrary to the concepts of the
common heritage.19

(k) The representative of Austria was of the opinion that with regard to
the legal system of exploration and exploitation of the Area, the International
Authority should be given the opportunity to choose between the enterprise
system and the licensing system, so that it could use the most efficient system
depending on the needs of the time and the development of deep-sea mining
technology.20

(l) The representative of Poland felt that on the question of who should
exploit the Area, the Area should be open for activities by all States and other
entities acting under their authority. Some delegations had suggested that the
organization should have the exclusive right to explore and exploit the Area
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and its resources, but that approach was not consistent with the Declaration of
Principles, which provided that States should have direct access to the Area
and directly exploit its resources. Moreover, if the organization alone was
entitled to exploit the Area, that might delay the development of its activities.
Big international monopolies which would prove the most powerful might also
misuse that system and dictate their own terms to the organization. His delega-
tion was ready to discuss the problem openly, and considered that the
representative of Nigeria had made a constructive suggestion in proposing
that the organization could begin by issuing licences and then, after accumu-
lating sufficient funds, go into direct operational activities.21

(m) The representative of Romania said that the Committee’s work on the
regime for the international area, the common heritage of mankind, was made
easier by the fact that several matters could be tackled on the basis of the
Declaration of Principles. For example, there could be no question of an arma-
ments race in an international area which was to be used exclusively for peaceful
purposes, a principle which should be developed in the future Convention.
The regime should also reflect the principle of the equality of States. The idea
that the resources of the international area could be exploited by States or by
private enterprises was not consistent with that principle and could neither
guarantee the equitable distribution of the benefits derived nor safeguard the
interests of the developing countries. The best solution would be to establish
an International Authority with the necessary powers to manage and exploit
the natural resources of the Area and with its membership open to all States.22

(n) The representative of Colombia said that the Convention should pro-
vide for the establishment of an assembly with legislative powers, in which no
State would have a casting vote, an executive Council consisting of groups of
technical advisers responsible for carrying out the decisions of the Assembly,
the members of which would be elected for a term of two years, a Tribunal with
the power to settle disputes which might arise in administering the exploitation
of the Area, an Enterprise which would directly exploit the resources under the
supervision of the Assembly and ensure the transfer of technology, and finally
an administrative Secretariat.23

(o) The representative of Kenya felt it necessary to restate that the inter-
national machinery should have the power to undertake all exploration activities
in the Area, the exploitation of its resources and all other related activities,
either directly or in such ways as it deemed appropriate, while retaining direct
and effective control at all times over such activities. Accordingly, in the view
of his delegation, the following five organs should be established to constitute
a strong authority: an Assembly - the plenary organ; a Council - the executive
organ; an Enterprise - the operational organ; a Secretariat, to service all the
organs of the Authority; and finally a Tribunal, for the settlement of disputes
relating to the Convention.

With respect to the Enterprise, his delegation believed that any apprehen-
sion about the setting up of that organ might be dispelled if the text of the
Convention itself were to include the conditions under which it would operate.
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The Enterprise should be entrusted with the responsibility of arranging the
appropriate modalities for the exploration and exploitation of the Area so as to
ensure optimum recovery and to guarantee participation by the Authority at all
levels of activities.24

(p) The representative of Madagascar stated that, with respect to the
international regime and machinery to be set up, rules should be established to
achieve the desired objectives. A weak machinery which would merely co-
ordinate the activities of different States by issuing licences would merely
perpetuate the status quo without meeting the need for an equitable sharing of
the resources of the common heritage. Only an Authority representative of the
entire international community and having wide powers could safeguard the
real freedom of the high seas and the rational exploitation of the seabed for the
benefit of all peoples without distinction. His delegation would prefer a busi-
ness type of machinery which could explore and exploit the international area
directly. That universal and democratic Authority must have real legislative
and regulatory powers, and its structure and methods should not reflect artifi-
cial categories based on wealth and power.25

(q) The representative of Switzerland said that he did not believe that
the competence of the Authority should be limited nor did he wish that it
should operate in an exclusive manner with respect to the exploration and
exploitation of the Area. The issuing of exploration and exploitation licences
did not appear to be incompatible with the exercise by the Authority of similar
activities or with the concept of the common heritage of mankind, inasmuch as
those licences would be issued under conditions guaranteeing that the exploi-
tation would be carried out within the framework of applicable principles.26

(r) The representative of Sweden said that previous speakers had ex-
pressed different views on the question of who should exploit the resources of
the Area. His delegation was in favour of an Authority empowered to issue
licences for the exploration and exploitation of the natural resources of the
seabed and its subsoil, such licences being granted, in principle, directly to
States, but possibly also to natural or juridical persons furnished with the
necessary guarantees. The Authority should also be empowered to carry out
such exploration and exploitation activities themselves, either on its own or in
joint ventures with States or public or private companies. The sooner the
Authority was able to engage successfully in such activities, the sooner there
would be a real balance between the Authority and the technologically most
advanced States and companies.27

(s) The representative of Thailand stated that with regard to the struc-
ture of the International Authority, he had no objections to its being made up
of four or five principal organs, namely an Assembly, a Council, an operating
arm, a Secretariat, and a machinery for the settlement of disputes; the functions
of those organs would have to be defined in the Convention.28

(t) The representative of Nepal stated that the Authority should have
comprehensive powers so as to ensure that the exploration, exploitation and
management of marine resources would benefit all mankind. It should carry out
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the work of exploration and exploitation directly but, during an interim period,
it could be authorized to work in collaboration with other specialized agencies
or to grant licences to States, individuals or bodies corporate to carry out such
work on a revenue-sharing basis.29

(u) The representative of Denmark said that of the three systems of
exploration for the exploitation of resources contained in the draft articles
prepared by the Working Group of Sub-Committee 1 of the Seabed Committee,
his delegation favoured a mixed system under which the International Author-
ity, States and private companies would all be given an opportunity to exploit
marine resources. Although it might seem natural to confer exclusive rights of
exploitation on the Authority, it had to be admitted that the technological skill
and financial means required were available in only a few of the most devel-
oped countries. The regime must take that fact into account and must level out
as fast as possible existing differences in capabilities. The system should
provide the transfer of technology to the Authority, possibly as a condition of
granting licences. The distribution of revenues from the Authority should not
begin before it had amassed sufficient capital for seabed exploitation. The
licensing system proposed by the representative of the United Kingdom would
ensure the orderly development of seabed resources and would reserve areas
of the seabed for later exploitation by the Authority and by countries which did
not yet possess the necessary technological or financial means.30

(v) The representative of Philippines said that the International Author-
ity must be effective, it must function under a mandate given by all States, it
should have authority to exploit resources directly, and its decision-making
and legislative powers must not be subject to veto by any State. Its effective-
ness would depend on its ability to ensure the orderly and safe development
and rational management of the Area and its resources. It must ensure that
States would receive equitable shares in the benefits from the Area, taking into
consideration the interests and needs of the developing countries in keeping
with the Declaration of Principles contained in General Assembly resolution
2749 (XXV).

 The Authority should have the right of direct exploitation although, in the
early stages, it should be authorized to grant exploration licences.31

(w) The representative of Portugal said that with regard to the structure,
functions and powers of the future international machinery, he advocated the
earliest possible establishment of a powerful International Authority within
which the contracting parties to the Convention would jointly and democrati-
cally manage the international seabed area and its resources on the basis of
equality and mutual benefits. The Authority should discharge its regulatory
duties for the exclusive benefit of the peoples of all countries and should not
only systematically develop and manage the Area, but also ensure the equi-
table sharing by all States of the benefits derived from the exploitation of its
resources, taking into particular consideration the interests and needs of the
developing countries. The Authority should be vested with such functions
and the fulfilment of its purposes. It should consist of an Assembly comprising
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representatives of all the contracting States, which would be the supreme
organ, exercising control with a more restricted membership which should
formulate policies and submit them to the Assembly; an Enterprise entrusted
with the exploitation of the Area; and, lastly, a Secretariat and a Tribunal.32

(x) The representative of Mexico stated that the Authority should con-
sist of a non-discriminatory and democratic plenary Assembly, which would
formulate general policy to govern the activities of the Authority; a Council
with restricted membership but which would be representative of the various
interests at stake, which would carry out the policy approved by the Assembly
and supervise its implementation; and, finally, an Enterprise, which would be
responsible for all the technical, industrial and commercial activities. The idea
of an Enterprise, which had been advanced by Mexico and twelve other Latin
American countries in document A/AC.138/49, was intended to establish the
straightforward principle that the Authority should itself undertake the explo-
ration of the Area and the exploitation of its resources. Should it require technical
or financial resources, it could conclude service contracts or enter into partner-
ship with mixed companies; if it decided upon the latter, its contribution could
be the resources to be exploited. The international machinery would naturally
retain control in all cases over mixed companies or the activities of entities
which had signed such contracts.

One of the important features of the Latin American draft was that it did
not enable the Authority to grant licences or concessions for the exploration or
exploitation of the Area. The reason was perfectly simple: any licensing system
conferred ownership of the resources extracted on the operator, with the result
that part of the common heritage was diverted into other hands and the Au-
thority was deprived of its marketing functions, with the resulting loss of its
main source of revenue and benefits.33

(y) The representative of Ethiopia said that as for the international ma-
chinery, his delegation saw no difficulty in the establishment of the principal
organs proposed in the draft articles, provided that all parties to the Conven-
tion were duly represented and that there would be no veto or weighted voting
system in the decision-making process. It was impossible to say whether one
system of exploitation or another was the only way to apply the concept of the
common heritage. The two main approaches - an Enterprise and licences -
should be combined. The Authority could choose from several systems and
employ one or another according to circumstances.34

(z) The representative of Tanzania said that with regard to the first issue,
there was inherent in it the question of who owned the Area. The reply of
course was that it was jointly owned by all mankind. History had fully demon-
strated that in order to guarantee that wealth produced from resources went
back to its lawful owner, that owner must himself have full control of the means
of production. A licensing system did not guarantee the participation of the
owner in the profits derived from the exploitation. That did not mean that
entities outside the Authority should not participate in the activities in the
international area, because it would be necessary to call on them. They should
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not however be allowed to determine the fate of the common heritage as they
had ruled the economies of developing countries. In short, the Authority must
itself exploit the Area, although it might have to do so with the co-operation of
other entities, but in that case, their role must be directly controlled by it.

 If the aim was to ensure that all the activities in the Area benefited man-
kind as a whole, the entire world community must be fully involved in the
decision-making mechanism; hence the need to ensure that in the international
institutions and their organs, all peoples were equitably represented, the deci-
sion-making procedures were democratic and that the Authority had strong
and comprehensive powers. The machinery should have an Assembly of rep-
resentatives from all States, where the policy decisions would be made, a
Council, in which all regions would be equitably represented and where the
procedures would observe the equality of all, other specialized organs to deal
with the various technical matters, such as the Enterprise, a Secretariat and a
Tribunal for the peaceful settlement of disputes.35

(aa) The representative of Fiji said that he unreservedly supported the
principle of an Authority which was itself empowered to explore and exploit the
resources of the international area, but only when it had the necessary finan-
cial means; for the moment, it could undertake operations in association with
States or groups of States or consortia, which did not exclude the possibility of
its participation in joint enterprises on a non-contributory basis at any time.
His delegation would be in favour of the conclusion of work contract agree-
ments under which the Authority would retain the ownership of the resources
of the Area and the enterprises, whether public or private, would be allowed to
exploit particular sectors in exchange for part of the resources obtained from
them, the rest reverting to the Authority either in kind or in cash.36

(bb) The representative of the Republic of Korea said that the developing
countries should not only share in the benefits derived from the exploitation of
the resources of the international area but also participate effectively in all
aspects of the exploration and management of the common heritage. In that
connection, the proposal made by the Latin American countries in document
A/AC.138/49 merited serious consideration. That proposal stated that the In-
ternational Authority would engage in its own exploration and exploitation
activities but would also be able to avail itself of natural or juridical, private or
public, national or international persons through either a system of contracts
or the establishment of joint ventures. The Tanzanian draft proposal, accord-
ing to which the International Authority would be empowered to explore and
exploit the resources either by its own means or by issuing licences to indi-
viduals or groups, juridical or natural persons, under the sponsorship of its
members, seemed to strike a reasonable balance between the licensing system
of the developed nations and the Enterprise system of the developing nations,
and might well provide the basis for a compromise.37

(cc) The representative of Pakistan stated that as for the international
machinery, it should be vested with comprehensive powers to deal with the
exploration of the Area and the exploitation of its resources, the equitable
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distribution of benefits derived therefrom, bearing in mind the special needs of
the developing countries, the conservation of the marine environment and the
regulation of the conduct of scientific research in the Area. It should in fact be
an international economic Enterprise working for the benefit of all mankind.
There was no doubt that a consensus was emerging with regard to the struc-
ture of the machinery. His delegation agreed that there should be an Assembly,
in which all States were represented on the basis of sovereign equality, a
Council composed of a smaller number of States on the basis of equitable
geographical distribution, a Secretariat, and an operating arm which would
conduct all technological, commercial and industrial activities relating to the
exploration of the Area and the exploitation of its resources. In addition, suit-
able machinery must be established for the settlement of disputes.38

(dd) The representative of Yugoslavia said that as to who might explore
and exploit the Area, Yugoslavia, like most developing countries, could not
accept that the Authority should limit its activity to co-ordinating licensing in
the Area. The resolution concerning the law of the sea adopted at the Fourth
Conference of Heads of State or Government of the Non-Aligned Countries
held at Algiers in 1973 reaffirmed the need to set up an International Authority
in the direct exploitation of the Area, allowing at the same time other forms of
exploitation if adopted by the Authority.39

(ee) The representative of Congo, turning to the question of who would
exploit the Area, said he considered that such a role belonged to the interna-
tional community and should be exercised through an international public
Enterprise under the control and in the interest of all members. In view of the
large financial and technical resources required, an intermediate stage of co-
operation should be envisaged between public and private capital in the form
of mixed economy companies, with the public capital holding a substantial
majority share so as to ensure the greatest degree of joint management – an
essential characteristic of the concept of common heritage.

With regard to the structure and functions of the international machinery
and its various organs, her delegation, just as many others, envisaged an
Authority consisting of five organs: a plenary organ, the Assembly, composed
of all the States Parties to the instrument establishing the Authority on the
basis of equality of sovereignty; an executive organ with a limited composi-
tion, the Council, whose members would be elected by the Assembly, taking
duly into account the need for equitable geographic distribution and the diver-
sity of situations of the different countries; an Enterprise, the organ which
would ensure technical liaison with any participants and which could carry out
activities in the Area on its own account; a Secretariat and a system for the
settlement of differences with simple rules of procedure.40

(ff) The representative of Tunisia said that the Authority responsible for
the international area must have wide powers in order that it might effectively
control its exploration and exploitation. It must therefore have a full, autono-
mous, legal personality and be composed of the following bodies: a General
Assembly, which took the most important decisions and on which all States
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were represented on an equal footing; an Executive Council responsible to the
Assembly, and faithfully reflecting its composition; an operational body exclu-
sively responsible for the exploration and exploitation of the resources of the
Area and legally empowered to carry out the necessary control and conclude
contracts profitable enough to cover the cost of exploration and exploitation
and show reasonable profit. The body must be flexible enough to allow for the
development of technology and to progress from the phase of co-operation
and indirect exploitation to that of direct and even exclusive exploitation. In
addition to the administrative Secretariat, there must be some body respon-
sible for the settlement of disputes.41

(gg) The representative of the USSR said that a fundamental question,
underlying the solution of other questions, was that of deciding who was
entitled to explore and exploit the resources of the seabed. A number of delega-
tions had argued that only an international organization should be so entitled.
They had appealed to the Conference to reject the “doctrine of licences” ap-
parently making such rejection a condition for the reaching of agreement. But
what was proposed as a substitute for the licensing system? Clearly, the advo-
cates of an international organization thought that it should involve private
companies and large monopolies in the exploitation of the resources of the
seabed on a contractual basis. But it would be unrealistic to suppose that
capitalist monopolies would work for an international organization for purely
altruistic motives, forgetting their own interests and the need for a substantial
return on their invested capital. Experience showed only too well that capitalist
monopolies did not act in that way. The report of the Secretary-General (A/
CONF.62/25) stated in section 11.4 that nodule projects would be undertaken,
under free market conditions, as long as the prospective return on investment
would be greater than the expected rate of return on alternative investments in
traditional land mining. In other words, private monopolies would work for the
seabed organization only if their profits were guaranteed. The interests of the
international community would be the least of their concerns. Thus, the exploi-
tation system proposed by some delegations would not only deprive a State of
its lawful rights to resources but would also enable a small number of capitalist
monopolies to obtain large profits from their exploitation. Clearly, such a sys-
tem would be incompatible with the idea of the common heritage of mankind
and the requirement that the Conference should establish a regime which would
take account of the interest and lawful rights of all States.

States themselves must have the right to exploit the resources of the
seabed in accordance with the Convention and with licences obtained from the
seabed organization. In such a system, part of the income from the exploitation
of the resources would be distributed among the States which were parties to
the Convention, with special account being taken of the need of the develop-
ing countries. One of the requirements of the system, provisionally called a
“licensing system,” must be that only States, or groups of States, parties to the
Convention would be entitled to obtain licences, even when the exploitation
was to be carried out by natural or juridical persons. But the State would bear
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full responsibility for the observance by such persons of the provisions of the
Convention and the rules concerning the exploitation of the resources of the
seabed. The number of licences issued to any State must be limited, in order to
prevent the seizure of parts of the seabed by one or a number of States or the
establishment of monopolies. The procedure for the issue of licences must
also include provisions to prevent any one State from obtaining licences for
the exploration and exploitation of the potentially richer parts of the seabed
while other States were allocated areas with poor prospects or small deposits
of minerals. To protect the interest of countries which were unable to under-
take the exploitation of resources immediately after the entry into force of the
Convention, sections of the seabed must be reserved for them in all the poten-
tially richer areas. All the provisions he had referred to must be reflected in
documents worked out by the First Committee. They must of course include a
provision concerning the equitable distribution of benefits among all Sates,
with special account being taken of the interests and needs of the developing
countries. The Committee must draw up not only the appropriate articles of the
Convention but also the rules governing the exploration and exploitation of
the resources of the seabed.42

(hh) The representative of Greece stated that with regard to the structure
of the Seabed Authority - a matter of the utmost importance for the effective
functioning of the regime - there appeared to be broad agreement that it should
be composed of five organs: Assembly, Council, operative arm, a Secretariat
and an organ for the settlement of disputes.

With regard to the system of exploitation - which was the core of the
problems before the Committee - his Government believed that in principle the
powers and functions assigned to the international machinery should enable it
to manage and control all aspects of seabed operations, including exploitation
of the Area. However, it had been generally recognized by members of the
Committee that the Authority would not have the necessary financial and
technological resources - at least in the initial period - to undertake exploitation
of the Area itself. It might therefore wish to enter into contractual arrange-
ments with private entities and enterprises in the industrially developed
countries, which possessed the necessary equipment for exploitation of the
Area during that initial period, until such time as the Authority had acquired
the requisite financial and technological capability, knowledge and expertise
from its own resources and trained personnel from developing countries,
among others, to undertake and carry out the exploration and exploitation of
the Area itself.43

(ii) The representative of Algeria said that he believed that the principle
that the seabed and its resources were the common heritage of mankind and
should be exploited in the interests of mankind, with due regard to the needs
and interests of developing countries, should be clearly reflected in the pro-
posed regime and machinery. There seemed to be general agreement on the
establishment of international machinery but there were serious divergences
of view regarding the powers of the machinery. In his delegation’s view the
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machinery should have all the powers required for management, exploration,
exploitation and control of the international area. It should therefore have a
General Assembly, with full powers for decision in all matters relating to explo-
ration, exploitation, marketing and distribution of benefits, an executive body
with limited membership based on equitable geographical distribution with no
country or group of countries having any preponderance of power, and an
operational organ to be responsible for direct exploration and exploitation of
the international area and the marketing of products.44

(jj) The representative of Finland said that the new International Author-
ity should have all necessary powers, not only to regulate seabed mining, but
also to carry out new projects and promote mining as a whole. There seemed to
be a consensus as to the necessity of establishing an International Authority
to administer the exploration and exploitation of the riches of the seabed and
the relevant research.

Until more was known about the tasks to be entrusted to the Authority, his
delegation preferred to leave open its position concerning the establishment
of an enterprise agency. It felt too difficult to overcome, in view of the experi-
ence accumulated in the establishment of similar organs. 45

(kk) The representative of Bolivia said that in the first place, the Authority
or machinery to be established in the international area should be given full
powers to promote, carry out and control all activities related to exploration,
exploitation, marketing of resources and equitable sharing of benefits, protect-
ing of human life, maintenance of the ecological balance of the marine
environment, and scientific research.

In the initial period, however, and until it had acquired the economic means
to carry out all the activities itself, the Authority could assign some of its
activities to interested States, under strict control and subject to licences or
operation and service contracts. Private enterprises or transnational corpora-
tions could apply for licences or enter into contracts, provided that they were
sponsored by one or more States who would be responsible for them.46

(ll) The representative of Libya said that his delegation supported the
establishment of an International Seabed Authority, clearly insulated from great-
power politics, and with adequate powers to ensure the application of the
regime. The Authority would exercise jurisdiction, not sovereignty, over the
Area and its resources, and would be responsible for distributing the profits
derived from exploitation of the resources, preserving the marine environment,
promoting the development of the Area, planning, and the transfer of science
and technology. The main function of the Authority should be to control all
economic and related activities in the Area and to carry out direct exploration
and exploitation of the seabed and its resources. The licensing system that had
been proposed was unacceptable to his delegation; it would be a departure
from the principles of General Assembly resolution 2749 (XXV) as it would
mean that the international seabed area could easily fall under the control and
monopoly of a few powerful States. A licensing system would not be in keep-
ing with the interests of the developing countries, which were well aware that
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joint management was the most important and revolutionary aspect of the
concept that the international area was the common heritage of mankind.

The Authority should consist of a plenary organ, in which all States Par-
ties to the Convention would be represented and in which each member would
have one vote, an executive organ with restricted membership whose compo-
sition should reflect the different views of the regional groups, an operational
organ and a Secretariat.47

(mm)The representative of Ghana said that he supported the enterprise
system under which the International Seabed Authority would engage directly
in exploitation of the Area, for that was the only way to ensure proper regula-
tion of production and marketing.48

(nn) The representative of Tanzania said that his delegation had made two
fundamental changes in its position since submitting document A/AC.138/33
to the Seabed Committee in March 1971. On the question of who should exploit
the international seabed Area, his delegation had previously supported paral-
lel exploitation of the resources of the Area by the International Seabed
Authority and by other entities, but it now called for the exploitation of the
Area exclusively by the Authority.49

During the Session the Chairman of the informal meetings, Mr. Pinto of Sri
Lanka, reported to the Committee on progress made. While he said that his
statements “reflected his views alone” and were therefore “not binding on any
delegation,”50  they were reproduced in extenso in the records of the 9th, 11th
and 14th meetings.51  The informal meetings reviewed draft articles 1-21 relating
to principles of the regime, as set forth by the Seabed Committee and contained
in its report. Discussion of the system of exploration and exploitation proceeded
on the basis of the four alternative texts of draft article 9 prepared by the Working
Group of Sub-Committee I of the Seabed Committee. During the discussion
several proposals were made. The work of the informal meetings on those 21
articles resulted in a new text as contained in the following reproduced document
A/CONF./62/C.l/L.3. This new text also incorporated a new alternative B of article
9 (Who may exploit the Area) as introduced by the Group of 77 at the 11th
meeting of the First Committee to replace the former alternative B of article 9.52

DRAFT ARTICLES CONSIDERED BY THE COMMITTEE AT ITS
INFORMAL MEETINGS53  (ARTICLES 1-21)

EXPLANATORY NOTE

This document contains the texts of draft articles which are the result of
the Committee’s reading of Part I of Appendix III of the Report of Sub-Commit-
tee on the Peaceful Uses of the Seabed and the Ocean Floor beyond the Limits
of National Jurisdiction, which deals with the status, scope and basic provi-
sions of the regime, based on the Declaration of Principles [resolution 2749
(XXV]. References to the comparative table (A/AC.138/L.10), to the first
reading or second reading by the Working Group of Sub-Committee I of the
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Seabed Committee, and to the introductory note have been omitted, as being
unnecessary at this stage. Several footnotes which are no longer relevant
have also been omitted, while in the remaining footnotes, references of the
“working group” have been replaced by references to the “Committee.”
Consequential and other minor editorial changes have been made.

Draft articles 1-21 are presented at this stage without the introductory
note which appeared at the beginning of the report of Sub-Committee I of the
Seabed Committee, pending completion of the work of the First Committee
on the other draft articles.

Wording taken from the Declaration of Principles continues to be under-
lined, while marginal notes refer to the corresponding paragraph of the
Declaration. Draft article I is regarded by the Committee as having been sub-
jected only to a first reading and hence is given a Roman numeral in accordance
with the practice followed by Sub-Committee I of the Seabed Committee.

The Committee decided not to deal, for the time being, with proposals for
definition or interpretation of terms. Provision would continue to be more for
an article on interpretation of terms (article “O”) but the Terms to be covered
and their interpretation would be added at a later stage.

[(DRAFT) CONVENTION ON THE SEABED AND THE OCEAN FLOOR
BEYOND THE LIMITS OF NATIONAL JURISDICTION]

PART 1: PRINCIPLES

Article 1
Limits of the Area

(A)
1.(i) The limit of the seabed to which these articles apply shall be the outer

limit of the continental shelf established within the 500-metre isobath.
(ii) In areas where the 500-metre isobath referred to in paragraph 1 of

this draft is situated at a distance of less than 200 nautical miles
measured from the baselines from which the territorial sea of the
coastal State is measured, and in areas where there is no continen-
tal shelf, the limit of the seabed shall be a line every point on which
is at a distance of not more than 200 nautical miles from the nearest
point on the said baselines.

OR (B)
1. The Area shall comprise the seabed and the subsoil thereof seaward

of the outer limit of the Coastal Seabed Area in which the coastal State by
virtue of article …..[of the Convention……] exercises sovereign rights for the
purpose of exploiting the mineral resources of the coastal seabed area.

OR (C)
1. The Area shall comprise the seabed and ocean floor and subsoil

thereof beyond the limits of national jurisdiction.
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OR (D)
1. The limit of the seabed to which these articles apply shall be the outer

lower edge of the continental margin which adjoins the abyssal plains or when
that edge is at a distance of less than 200 miles from the coast, up to that distance.

 (A)
2. (Procedures for notification, record and publication of actual lim-

its of national jurisdiction. In this connection see also article XL, International
Seabed Boundary Review Commission.)

OR (B)
Omit this provision.

Article 2
(Common heritage of mankind)

(A)
This Area and its resources are the common heritage of mankind.

OR (B)
The Area and its resources are the common heritage of mankind. This

principle shall be implemented and interpreted in accordance with the pro-
visions of these articles.

Article 3
(Activities regarding exploration and exploitation, etc.).

(A)
1. All activities in the Area, including scientific research and the ex-

ploration of the Area and the exploitation of its resources and other related
activities shall be governed by the provisions of these articles and shall,
unless otherwise provided in these articles, be subject to regulation by the
Authority established pursuant to article…….

OR (B)
The provisions of these articles shall govern the exploration of the Area

and the exploitation of its resources and other related activities which are
specified herein. The Authority shall have the functions with regard to those
activities which are conferred on it by the terms of these articles.

OR (C)
All activities in the Area shall be governed by the international regime

established by these articles. The International Authority established under
article ... shall enjoy in respect of these activities such powers as are con-
ferred upon it by the terms of these articles.

Article 4
No claim or exercise of sovereignty, etc.

1. No State shall claim or exercise sovereignty or sovereign rights
over any part of the Area, nor shall any State or person, natural or juridical,
appropriate any part thereof. No such claim or exercise of sovereignty or
sovereign rights, nor such appropriation shall be recognized.
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2. No State or person, natural or juridical, shall claim, acquire or
exercise any rights [over] [with respect to] the resources of the Area except
as hereinafter specified in these articles. Subject to the foregoing, no such
claim, acquisition, or exercise of such rights shall be recognized.

Article 5
(Use of the Area by all States without discrimination)

The Area shall be open to use exclusively for peaceful purposes by all
States, whether coastal or landlocked, without discrimination [in accor-
dance with the provisions of these articles]

Article 6
General conduct in the Area and in relation to the Area

(A)
States shall act in and in relation to the Area in accordance with the

provisions of these articles, the applicable principles and rules of interna-
tional law including [those contained in] the Charter of the United Nations
[and taking into account] the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation among States in ac-
cordance with the Charter of the United Nations, adopted by the General
Assembly on 24 October 1970, in the interests of maintaining international
peace and security and in the interests of peaceful coexistence and the pro-
motion of international co-operation and mutual understanding.

(B)
All activities in the Area and in relation to the Area shall be in accor-

dance with the provisions of these articles and the purposes and principles of
the Charter of the United Nations.

Article 7
Benefit of mankind as a whole

The exploration of the Area and the exploitation of its resources shall be
carried out for the benefit of mankind as a whole, irrespective of the geo-
graphical location of States, whether landlocked or coastal, and taking into
particular consideration the interests and needs of the developing countries.

[2. Participation of landlocked and other geographically disadvan-
taged States in the exploration of the Area and the exploitation of its resources
shall be promoted and protected, having due regard to the special needs and
interests of these States, in order to overcome the adverse effects of their
disadvantaged geographical location on their economy and development.]

Article 8
Preservation of the Area exclusively for peaceful purposes

The Area shall be reserved exclusively for peaceful purposes, [and every
effort shall be made to exclude it from the arms race][and its use for military
purposes shall be prohibited].
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[The Contracting Parties undertake to conclude further international
agreements as soon as possible] with a view to effective implementation of
this article.

[The emplacement of nuclear weapons and of other weapons of mass
destruction in the Area is prohibited]

[Nuclear and thermonuclear weapon test explosions are prohibited in
the Area.]

Proposal to replace third and fourth paragraphs:
[The activities of all nuclear submarines in the Area and in the seabed

area of other States shall be prohibited. The emplacement of nuclear weap-
ons and all other weapons in the Area and in the seabed area of other States
shall be prohibited.]

Article 9
Who may exploit the Area

(A)
All exploration and exploitation activities in the Area shall be con-

ducted by a Contracting Party or group of Contracting Parties or natural or
juridical persons under its or their authority or sponsorship, subject to regu-
lation by the Authority and in accordance with the rules regarding
exploration and exploitation set out in these articles.

             OR (B)
All activities of exploration of the Area and of the exploitation of its

resources and all other related activities including those of scientific re-
search shall be conducted directly by the Authority.

The Authority may, if it considers it appropriate, and within the limits it
may determine, confer certain tasks to juridical or natural persons, through
service contracts, or association or through any other such means it may
determine which ensure its direct and effective control at all times over such
activities.

             OR (C)
1. All activities of exploration and exploitation in the Area shall be

conducted in accordance with legal arrangements with the Authority pursu-
ant to this convention, regulations included in this convention and those
promulgated by the Authority pursuant to this convention.

2. The Authority shall enter into legal arrangements for exploration
and exploitation with Contracting Parties, groups of Contracting Parties
and natural or juridical persons sponsored by such Parties, without dis-
crimination. Such Parties or persons shall comply with this convention,
regulations included in this convention, and those promulgated by the Au-
thority pursuant to this convention.

OR (D)
All exploration and exploitation activities in the Area shall be conducted

by a Contracting Party or group of Contracting Parties or natural or juridical
persons under its or their authority or sponsorship, subject to regulation by the
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Authority and in accordance with the rules regarding exploration and exploi-
tation set out in these articles. The Authority may decide, within the limits of its
financial and technological resources, to conduct such activities.

Note:  The Committee will have to consider whether to set out here, as is
done in some proposals, the general rules regarding resource activities in
the Area. These could include, inter alia, according to the type of administra-
tion adopted as regards exploration and exploitation, rules on: notice to
mariners and other safety procedures, areas to be allotted, work require-
ments, work plans, inspection, service contracts, licensing, joint ventures,
fees payable, revocation of service contracts, revocation of licences and in-
tegrity of investments. On the other hand, the Committee may decide to omit
them from part 1 of this article.

Article 10
General norms regarding exploitation

(A)
1. The exploration of the Area and the exploitation of its resources

shall be carried out in an efficient manner so as to provide for orderly and
safe development and maximum benefits to producers and consumers of raw
materials and of products which are made from them. Such resources devel-
opment shall ensure expanding opportunities in the use thereof and ensure
the equitable sharing of States Parties in the benefits derived therefrom,
taking into particular consideration the interests and needs of the develop-
ing countries, whether landlocked or coastal.

OR (B)
The exploration of the Area and the exploitation of its resources and

other related activities shall be carried out in a safe orderly and rational
manner so as to ensure their conservation and optimum utilization and to
regulate production in the Area so as to prevent the deterioration in the
prices of minerals and raw materials from land and off-shore sources that
may result from such exploitation and adversely affect the exports of develop-
ing countries, especially those who are producers of wasting and
non-renewable materials. The mineral resources of the Area shall be consid-
ered as being complementary to resources produced from land and off-shore
areas. The benefits derived from exploration of the resources of the Area shall
be distributed equitably among all States, irrespective of their geographical
location, giving special consideration to the interests and needs of develop-
ing countries, whether coastal or landlocked.

[2. An amount equal to the proceeds of any tax levied by a State in
connection with activities relating to the exploitation of the Area, whether in
respect of profits made, services rendered or the supply of equipment or mate-
rials, or in respect of salaries paid or interests disposed of, by persons physical
or juridical under its jurisdiction, shall be paid by that State to the Authority
with a view to its being shared among developing countries. When the pro-
ceeds envisaged are greatly reduced because the State itself undertakes the
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exploitation or agrees to fiscal exemptions, a compensatory amount will be
paid by this State to the Authority.]

Note 1: The view was expressed in respect of this article that there is a
need to take into account, in the regulations under the machinery, provisions
allowing the Authority and States Parties to pursue measures designed to
facilitate the stabilization of commodity prices on a global basis, as, for
example, through international commodity agreements.

Note 2: The Committee may wish to consider whether to set out here, as is
done, for example, in the United States draft, article 5, paragraph 1, the basic
principles of benefit sharing, or to deal with this subject in a subsequent
chapter of the articles.

Article 11
Scientific research

(A)
1. Every State, whether coastal or landlocked, has the right to under-

take scientific research in the Area (ocean space), provided due regard is
paid to the rights and interests of other States, and of the Authority, concern-
ing legitimate activities in the Area.

2. Every State shall:
(i) Encourage scientific research in the Area;
(ii) Promote international co-operation in scientific research, in

particular:
(a) By participation in international programmes and by en-

couraging co-operation in scientific research by personnel
of different countries;

(b) Through effective publication of research programmes and
dissemination of the results of research through interna-
tional channels;

(c) Through measures to strengthen research capabilities of
developing countries, including the participation of their
nationals in research programmes.

3. No such research activities shall form the legal basis for any claim
with respect to any part of the Area or its resources;

 OR (B)
1. Neither these articles, nor any rights granted pursuant thereto shall

affect the freedom of scientific research in the Area. Each contracting Party
agreed to encourage, and to obviate interference with, scientific research in
the Area. Contracting Parties shall promote international co-operation in
scientific research concerning the Area exclusively for peaceful purposes:

(a) By participation in international programmes and by encourag-
ing co-operation in scientific research by personnel of different
countries;

(b) Through effective publication of research programmes and dis-
semination of the results of research through international channels;
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(c) Through measures to strengthen research capabilities of develop-
ing countries, including the participation of their nationals in
research programmes.

2. No such research activities shall form the legal basis for any claim
with respect to any part of the Area or its resources;

 OR (C)
Scientific research in the Area shall be carried out exclusively for peaceful

purposes, for the benefit of mankind as a whole, irrespective of the geographi-
cal location of States, whether coastal or landlocked, and taking into particular
consideration the interests and needs of developing countries.

Without prejudice to the scientific research activities carried out by the
Authority itself, it shall grant authorization on a non-discriminatory basis
for such activities to any person, natural or juridical, provided that there are
the necessary guarantees of technical competence, responsibility for any
damage that may be caused to the marine environment and compliance with
the applicable regulations adopted in this regard by the Authority.

States shall promote international co-operation in scientific research in
the Area, in particular through:

(a) International programmes directed toward the training of nationals of
developing countries in all aspects of marine science and technology;

(b) Technical assistance to developing countries;
(c) Employment of qualified personnel from developing countries in all

aspects of the activities carried out in the Area;
(d) Notification to the Authority of research programmes, and dissemi-

nation of their results by the same channel.

Article 12
Transfer of technology

(A)
Contracting Parties shall co-operate in promoting the transfer of tech-

nology and know-how relating to the exploration of the Area and the
exploitation of its resources to developing countries and to other countries
in need of such technology or know-how.

 Opportunities shall be given for the training of personnel of those coun-
tries in all aspects of marine technology, particularly by participation, as far as
possible, in the exploration of the Area and the exploitation of its resources.

OR (B)
States shall promote, through the Authority:
(a) Programmes for the promotion of transfer of technology to develop-

ing countries with regard to the exploration of the Area and the
exploitation of its resources, including, inter alia, facilitating the
access of developing countries to patented and non-patented tech-
nology, under just and reasonable conditions;

(b) The elaboration of techniques adapted to the production and trade
structures of developing countries;
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(c) Measures directed towards the acceleration of domestic technol-
ogy of developing countries and the opening of opportunities to
personnel from developing countries for training in marine sci-
ence and technology and their full participation in activities in
the Area.

OR (C)
Contracting parties shall take necessary measures for promoting the

transfer of technology and scientific knowledge relating to the exploration
of the Area and the exploitation and utilization of its resources, so that all
States benefit therefrom on an equitable and non-discriminatory basis.

Contracting Parties undertake to establish and to carry out concrete
programmes, within the framework of the over-all policy of the United Na-
tions in this field, for transferring scientific knowledge and technology,
including patented technology, to the developing countries.

The Authority shall establish permanent means for the acquisition,
dissemination and transfer of scientific knowledge and technology, as well
as for training of personnel from developing countries in marine science
and technology, so as to ensure their full participation in activities in the
Area.

OR (D)
Revenue derived from seabed exploration and exploitation shall be used,

through or in co-operation with, other international or regional organiza-
tions, to promote efficient, safe and economic exploitation of mineral resources
of the seabed; to promote research on means to protect the marine environ-
ment; to advance other international efforts designed to promote safe and
efficient use of the marine environment; to promote development knowledge
of the Area; and to provide technical assistance to Contracting Parties or
their nationals for these purposes, without discrimination.

Article 13
Protection of the marine environment

With respect to [all] activities in the Area, appropriate measures shall
be taken for the adoption and implementation of international rules, stan-
dards and procedures for, inter alia:

(a) The prevention of pollution and contamination, and other hazards
to the marine environment, including the coastline, and of interfer-
ence with the ecological balance of the marine environment,
particular attention being paid to the need for protection from ac-
tivities such as drilling, dredging, excavation, disposal of waste,
construction and operation or maintenance of installations and
pipelines and other devices related to exploration of the Area and
exploitation of its resources:

(b) The protection and conservation of the natural resources of the
Area and the prevention of damage to the flora and fauna of the
marine environment.
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Article 14
Protection of human life

With respect to [all] activities in the Area, appropriate measures shall
be taken for the adoption and implementation of international rules, stan-
dards and procedures for the protection of human life.

Article 15
Due regard to the rights, etc. of coastal States

(A)
1. [All] activities [of exploration and exploitation] [in the Area] [in

the regions of the Area adjacent to its limits] shall be conducted with due
regard to the rights and legitimate interests of coastal States in the region of
such activities, as well as all other States, which may be affected by such
activities. Consultations, [including a system of prior notification] shall be
maintained with the States concerned, with a view to avoiding infringement
of such rights and interests. [Such activities of exploration and exploitation
shall be conducted with the concurrence of the coastal State or States con-
cerned.]

OR
1. All activities of exploration and exploitation in the region adjacent

to the boundary between the Area and the areas under State jurisdiction
shall be conducted with due regard to the rights and legitimate interests of
both the coastal State and the Authority.

2. Neither these articles nor any rights granted or exercised pursuant
thereto shall affect the right of coastal States to take such measures as may be
necessary to prevent, mitigate or eliminate grave and imminent danger to
their coastline or related interests from pollution or threat thereof or from
other hazardous occurrences resulting from or caused by any activities in the
Area.

OR
2. (a)  Any State facing grave and immediate danger from pollution or

threat of pollution, following upon a hazardous incident or acts
related to such an incident in the Area, which may reasonably be
expected to result in major harmful consequences for that State, may
take such measures as may be necessary to prevent, mitigate or
eliminate such danger subject to the provisions of this Convention.
(b)  Measures taken in accordance with subparagraph (a) shall be
proportionate to the damage which threatens the State concerned
and shall not go beyond what is reasonably necessary to achieve
the objective referred to in subparagraph (a).

3. Resources of the Area which lie across the limits of national juris-
diction shall not be explored or exploited, except in agreement with the
coastal State or States concerned. Where such resources are located near the
limits of national jurisdiction, their exploration and exploitation shall be
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carried out in consultation with the coastal State or States concerned, and
where possible through such State or States.

OR (B)
1. Coastal States and the Authority shall co-operate closely in respect

of all activities conducted in a zone under their respective jurisdiction adja-
cent to the boundary of the Area, not exceeding ... miles in breadth. [Legal
effect shall be given to such co-operation by the adoption of a non-discrimi-
natory convention to be elaborated for this purpose.]

2. Coastal States shall transfer to the Authority a portion of the finan-
cial benefits obtained from the exploitation of the natural resources of maritime
areas adjacent to the limits of the Area. [A special Convention shall be nego-
tiated on this subject.]

OR (C)
Omit this provision

Article 16
Legal status of water superjacent to the Area, etc.

(A)
[Except as provided in these articles, nothing herein] [Neither these

articles nor any rights granted or exercised pursuant thereto] shall affect the
legal status of the waters superjacent to the Area [as high seas] or that of the
air space above those waters.

[2. [Except as provided in these articles.] The use of the Area for the
purpose of the exploration of the Area and exploitation of its resources shall
not conflict with freedom of navigation, fishing, scientific research, laying
and maintenance of submarine cables and pipelines and other freedoms of
the high seas].

(B)
Omit this provision.

Article 17
Accommodation of activities in the marine environment and in the Area.

1. All activities in the marine environment shall [be conducted with
reasonable regard for] [not result in any unjustifiable interference with] the
exploration of the Area and the exploitation of its resources.

2. The exploration of the Area and the exploitation of its resources
shall [be conducted with reasonable regard for] [not result in any unjustifi-
able interference with] other activities in the marine environment.

Note:  The Committee may wish to consider whether to include here or
elsewhere in these articles a more detailed treatment of “non-interference
rules” relating to such matters as prevention of interference with recognized
sea-lanes and restrictions on resource exploitation in areas with a high
pollution risk; see, for example, the USSR draft, articles 4, 10, 12, the United
States draft, article 21, the Maltese draft, article 72, and other relevant texts.
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Article 18
Responsibility to ensure observance of the international

 regime and liability for damages

[1. Every State shall have the responsibility to ensure that activities in
the Area, including those relating to [the exploration of the Area and the
exploitation of] its resources whether undertaken by government agencies,
or non governmental entities or persons under its jurisdiction, or acting on
its behalf, shall be carried out in conformity with the provisions of these
articles. The same responsibility applies to international organizations and
their members for activities undertaken by such organizations or on their
behalf. Damage caused by such activities shall entail liability, [on the part of
the State or international organization concerned, in respect of activities
which it undertakes itself or authorizes.][A State Party to these articles shall
be responsible for any damage caused to another State Party to these articles
as a result of its activities on the seabed].

[2. A group of States acting together shall be jointly and severally
responsible under these articles.]

[3. Each Contracting Party shall:
(i) Take appropriate measures to ensure that those conducting activi-

ties under its authority or sponsorship comply with these articles;
(ii) Make it an offence for those conducting activities under its author-

ity or sponsorship in the Area to violate the provisions of these
articles; such offences shall be punishable in accordance with ad-
ministrative or judicial procedures established by the authorizing
or sponsoring party;

(iii) Be responsible for maintaining public order or manned installa-
tions and equipment operated by those authorized or sponsored by
it;

(iv) Be responsible for damages caused by activities which it authorizes
or sponsors to any other Contracting Party or its nationals;

(v) Be responsible for carrying out all measures necessary for the resto-
ration or any damaged property or area to its condition immediately
prior to such damage.]

[4. Every [Contracting Party][State] shall take appropriate measures
to ensure that the responsibility provided for in paragraph 1 of this article
shall apply mutatis mutandis to international organizations of which it is a
member.]

Article 19
Access to and from the Area

Landlocked States [and other geographically disadvantaged States]
[shall have the right of] [free] access to and from the Area [in order to enable
them to derive benefits, in accordance with the provisions of this Convention,
from the Area and its resources]

-
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Article 20
Archaeological and historical objects

1. Particular regard being paid to the preferential rights of [the State
of country of][the State of cultural][the State of historical and archaeologi-
cal] origin, all objects of an archaeological and historical nature found in
the Area shall be preserved [or disposed of by the Authority for the benefit of
the international community as a whole].

[2. The recovery and disposal of wrecks and their contents more than
[fifty] years old found in Area shall be subject to regulation by the Authority
without prejudice to the rights of the owner thereof.]

OR (B)
Omit this provision

Article 21
Settlement of disputes

All disputes arising out of the interpretation or application of these
articles shall be settled in accordance with the provisions of article……

Note:  An article of this kind, which does no more than foresee more
detailed provision for settlement of disputes, may be all that is required
under part I of these articles. Any further detailed consideration which the
Committee may wish to give to this subject may take as a starting-point
paragraph 15 of the Declaration of Principles.

********

Article 0
[Interpretation] [Definition]

A definition article may be required when the negotiation is completed.

********

Note:  During the discussion of article 9 the following proposal was
made by one delegation and it was agreed to reproduce the text of the pro-
posal at the end of these draft articles since it contained some elements
relating to various issues before the Committee:

1. All activities of exploration and exploitation shall be conducted
pursuant to regulations promulgated by the Authority and no such explora-
tion or exploitation shall be carried out except under and in conformity with
such regulations and the provisions of this Convention.

2. Regulations promulgated pursuant to paragraph 1 of this article
shall include adequate provisions for:

(a)  the orderly and rational exploration and exploitation of the Area
and its resources;

(b)  the securing of adequate measures of control by the Authority over
all phases of the exploration, exploitation and marketing of the
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resources in order to secure the objectives of the common heritage of
mankind;

(c)  the widest and most equitable participation on a non-discrimina-
tory basis, in the activities necessary for the exploration and
exploitation of the Area and its resources including the provision of
goods and services;

(d)  the securing of the maximum benefits for mankind as a whole from
the exploration and exploitation of the Area and its resources en-
suring at the same time that such benefits are equitably shared
having special regard to the interests and needs of developing coun-
tries, coastal and landlocked;

(e)  the assurance to consuming countries, on a non-discriminatory ba-
sis, of adequate supplies at reasonable prices of the products arising
from the exploration and exploitation of the Area and its resources,
due regard being paid to the availability on fair and equitable
terms of similar or competitive land-based products.

3. Regulations pursuant to this article shall be made on the recom-
mendation of the Council and approved by the Assembly by a two-thirds
majority present and voting, provided that such majority shall include at
least a majority of the total membership of the Assembly.

At its 14th meeting, on 19 August, the First Committee, as proposed by
Brazil, established a Working Group and appointed Mr. Pinto of Sri Lanka as
Chairman of the Group to pursue negotiations on the system of operations in
the Area, the 21 articles relating to principles of the regime as contained in
document A/CONF.62/C.1/L.3, particularly article 9 thereof, and on the subject
of conditions of exploration and exploitation.54

The Working Group met for the first time on 21st August and had held six
meetings prior to its report to the First Committee at the 17th meeting of the
Committee on 27 August 1974.55  The Chairman of the Working Group reported,
inter alia, that it had been agreed that the Group should concentrate on draft
article 9 and the conditions of exploration and exploitation, since that would
accord more with its terms of reference, as approved by the Committee, which
laid emphasis on that subject. It had also been agreed that the most practical
way to proceed would be to begin discussing draft article 9. It had been felt
that in due course a point would be reached when it would be appropriate to
discuss the conditions of exploration and exploitation, at which time the Group
would undertake consideration of that subject.56

Of the principal matters discussed, he continued that mention should be
made first of the question of who could explore and exploit the Area. Both
paragraphs of alternative B of draft article 9 were relevant to that issue. The
first paragraph empowered and required the Authority to conduct directly all
activities of exploration and exploitation and other related activities, including
those of scientific research, in other words, the Authority was itself required to
explore and exploit the Area, using finance, technology and other resources
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acquired by it for that purpose. The second paragraph conferred on the Au-
thority discretionary powers to utilize “juridical or natural persons” in the
conduct of the activities contemplated. That might be viewed as a preliminary
phase of the Authority’s existence when, having yet to acquire the means to
explore and exploit the Area, it contracted with others to discharge some of its
functions and responsibilities. It was necessary to stress the integral nature of
a concept that was fundamental to both paragraphs of alternative B since some
of the obstacles to agreement on the provisions of the second paragraph could
be comprehended and assessed only in the light of the basic concept of the
Authority as the sole representative of mankind for carrying out exploration
and exploitation in the Area.57

 While maintaining an awareness of that fundamental concept, the Group
had decided to focus its attention for the time being on the second paragraph
of alternative B.58

As he further explained, “…the second paragraph referred to ‘juridical or
natural persons’ as possible instruments of the Authority for exploration and
exploitation activities. There was no specific mention of States or State enter-
prises for that purpose. The supporters of alternative B had frequently and
categorically stated that the phrase ‘juridical or natural persons’ was also
intended to include States and State enterprises. However, States in which the
juridical concept of the private company had been rejected and was no longer
known, and where the concept of juridical personality might differ from that in
other States, might be apprehensive regarding the reference to ‘juridical or
natural persons’ – which could, in that unqualified form, be interpreted not
merely as excluding States and State enterprises, but also as discriminating
against them in favour of private companies, since the latter immediately came
to mind when reference was made to the ‘juridical persons’ familiar under the
law of States with a different social and economic system. Specific reference to
‘States’ and possibly to ‘State enterprises’ would be necessary in the second
paragraph of alternative B if such apprehensions were to be allayed.”59

“It had been noted that alternative B of draft article 9, as currently worded,
made no mention of States as such. Should it be decided, in order to meet the
concerns of some countries, to make specific mention of a right of participation
of States in exploration and exploitation activities, it would be necessary to
consider whether that right should be conferred only on States Parties to the
Convention – the ‘Contracting Parties’ – or simply on ‘States,’ whether or not
they were parties to the Convention. Some held the view that, since the re-
sources of the Area were the common heritage of mankind, all States, whether
or not parties to the Convention, should have the right to participate in explo-
ration and exploitation, provided they undertook to accept the Authority’s
conditions. On the other hand, it might be said that the right of participation
should be available only to those who were legally bound by the Convention
and had accepted in full the obligations and responsibilities flowing from it.”60
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II. THIRD SESSION OF THE UNITED NATIONS CONFERENCE
ON THE LAW OF THE SEA

(GENEVA, 17 MARCH – 9 MAY 1975)

During the Third Session of UNCLOS III, the First Committee worked
through formal meetings and through its Working Group. At the 19th meeting,
on 26 March 1975, the Chairman made a statement proposing that at the current
Session there should be no further statements of principle or of national posi-
tions and that, as the time had come for negotiations, the work of the Committee
and its Working Group should be reduced in favour of work in small informal
negotiating groups.1  At its 19th meeting, on 26 March, 20th meeting, on 25
April, and its 21st and 22nd meetings on 28 April, the Committee discussed the
structure, powers and functions of the international machinery. A number of
delegations presented their views on the international machinery and the En-
terprise:

(a) The representative of Australia said that his Government considered
that the institution to be established should represent all groups of interests
and that the Authority’s machinery should give it the widest latitude to decide
what types of arrangement it would use. For that reason his Government was
willing to support a “dualist” formula under which the Authority could explore
and exploit the Area itself, if it had the necessary financial and technical means,
but could also conclude various types of contracts with States or juridical
persons undertaking exploration and exploitation on its behalf.2

(b) The representative of Peru said that the main operative body, the
Enterprise, would consist of a small number of experts responsible for under-
taking the activities provided for in paragraph 1 of article 9. It would award
contracts for service by partnership or other means, to third parties, on behalf
of the Authority, its activities would be carried out under the supervision and
authority of the Council and would be administered by a small Governing
Board.3

(c) The representative of Argentina stated that by considering the ques-
tion of the regime and that of the machinery and economic implications separately
the Committee might be overlooking the conceptual unity of the future con-
vention; it should be guided in its work by the ideas underlying the Declaration
of Principles contained in General Assembly resolution 2749 (XXV). In order to
achieve the aims set forth in the Declaration, a strong Authority which could
not relinquish the powers vested in it or dispose of the resources of the Area
would have to be established. The same legal regime should be applied to the
whole of the Area to be explored and exploited by the Authority either directly
or by means of contracts with third parties.

He wished to emphasize some points in connection with the machinery
which his delegation considered essential. The Assembly, on which all Mem-
ber States would be represented, should be the supreme organ of the Authority.
It would meet annually but could also hold special sessions. The Convention
should confer on the Assembly regulatory powers, which it would exercise in
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accordance with rules laid down in the treaty. The Council, a body of limited
membership, would perform the functions assigned to it in the Convention and
those delegated to it by the Assembly and would be held responsible by the
Assembly for implementing that body’s instructions and recommendations.
Its membership would be based essentially on the principle of equitable geo-
graphical distribution and also on appropriate representation of all the interests
involved, particularly those associated with activities in the Area. His delega-
tion was opposed to any form of weighted vote and any system involving a
veto; each delegation should have one vote. The Enterprise would be one of
the principal organs of the Authority, as the organ responsible for carrying out
all operations in the Area, either by itself or by the means described in the
second paragraph of article 9. The Enterprise would be responsible to the
Council and the Assembly.4

(d) The representative of Mexico stated that in view of the stage the
discussions had reached, his delegation wanted to outline its views on the
basic characteristics of the Enterprise and its relationship with the other two
main organs. First, there was a link between article 9, concerning the regime,
and the powers conferred on the Enterprise. Draft article 9 contained the
fundamental rule that all activities of exploration of the Area and of the ex-
ploitation of its resources would be conducted directly by the Authority, on
the understanding that in certain cases the Authority might delegate those
activities to natural or juridical persons. In order, therefore, to carry its func-
tions in the former case, the Authority would need an operational instrument
- the Enterprise - whereas when it exercised them indirectly, it would con-
clude contracts or set up joint ventures. The essential purpose of the
Enterprise would be to acquire revenue and distribute it fairly, with due re-
gard to the interests of the developing countries. The Enterprise would co-exist
with two other main organs, the Assembly and the Council. The Assembly
would lay down policy and conditions of exploitation, and decide on the
quantity of minerals to be mined, marketing conditions and the status of joint
ventures. The Council would have competence to consider and approve the
Enterprise’s proposals for exploring and exploiting the resources of the Area.
In order to operate efficiently, the Enterprise should have some autonomy
and have legal personality. It should submit periodic reports to the Council,
which would transmit them to the Assembly with its own comments and
recommendations.5

(e) The representative of Trinidad and Tobago said that the activities of
the proposed machinery should be governed by five basic principles: optimum
use of resources, optimum sharing of resources, equitable distribution of rev-
enue, sharing of benefits so that no State would be placed at an undue
disadvantage, and supervision in the international area in order to protect the
environment. It was clear that those functions had political, commercial and
technical aspects, and would give the International Authority the balanced
structure it needed. It might indeed, have a type of balance that was unique
among international organizations. First there would be a type of hierarchical
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relationship between a plenary body and an executive body. The plenary As-
sembly would lay down policy guidelines, and all organs would be ultimately
accountable to it. The Council would carry out the instructions given by the
Assembly, but as a permanent organ authorized to take decisions, it, too,
would be very important. Its membership would be determined on the basis of
political considerations. To counterbalance those political organs, two other
principal organs would have commercial and technical functions: the Enter-
prise, and what might for the moment be called the production regulation unit
or planning unit, both of which would be composed of technocrats. The Enter-
prise would examine the feasibility of proposed projects and negotiate contracts.
The production regulation unit would be an advisory body whose primary
function would be to evaluate potential commercial production and its likely
impact on the objectives of the Authority. Co-ordination between the produc-
tion regulation unit and the Enterprise, and between them and the Council,
would be essential. The two organs would counterbalance each other, inas-
much as the Enterprise, by reason of its functions, might be tempted to maximize
benefits whereas the production regulation unit would be concerned with the
best use of resources.6

(f) The representative of Switzerland said that in its statement at the 5th
meeting of the Committee, his delegation had declared its support for a strong
but flexible Authority, capable of dealing with the extraordinarily difficult prob-
lems awaiting it and of adapting to new circumstances. With regard to the
powers to be conferred on the Authority, his delegation had advocated provi-
sions enabling natural or legal persons, and the Authority itself, to undertake,
on a non-discriminatory basis, exploration and exploitation of seabed resources,
provided such exploration and exploitation was carried out according to rules
which took account of the interests of all parties, especially those of the least
privileged members of the international community.7

(g) The representative of Zaire stated that the Authority envisaged in
the text of draft article 9 submitted by the Group of 77 should have some
freedom to conclude contracts and be empowered to conclude various types
of contracts, not one type only. Nevertheless, the basic principle governing
the machinery was direct exploration and exploitation of the Area by the Au-
thority. The organs of the Authority should be an Assembly, a Council, an
Enterprise, and a planning and price stabilization body.

The Enterprise would be the operational organ through which the Author-
ity would carry out the task assigned to it in article 9, namely, the exploration
and exploitation of the Area, either on its own account or through service or
partnership contracts. The Enterprise would operate in the Area, and would be
subject to the Council and the Assembly. It would be an operational organ and
would not have power to conclude service or partnership contracts.8

(h) The representative of Mauritania stated that the Enterprise would be
a technical body whose essential function would be to enable the Authority
itself to undertake the timely exploration and exploitation of the resources of
the Area.9
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(i) The representative of Mongolia stated that the Authority should su-
pervise seabed mining operations in the international area and ensure the
continuous and orderly exploitation of the resources of the seabed for the
benefit of all peoples; it should enable all States to explore and exploit the
seabed in accordance with the principles of international law; it should foster
the exchange of scientific, technical and technological knowledge between
industrially developed and developing countries; it should encourage co-op-
eration among Member States in the exploration of the Area and make the
results obtained available to all interested States, particularly the economically
less developed and the landlocked States, and it should see to it that the
marine environment was not adversely affected by exploitation or pollution.10

 (j) The representative of Greece said that an operational organ would be
needed to enable the Authority to carry out its functions. That body should be
capable of acting at a technical level without any bureaucratic obstruction. It
would be strictly operational and technical, would have no power of decision
and would act on the specific instructions of the organs having decision-
making power.11

(k) The representative of Poland said that the question of the functions
and powers of the proposed organization (Authority) was closely linked with
the problems of the basic provisions governing the conditions of the explora-
tion and exploitation of seabed resources, which were still under discussion
within the Working Group. The functions of the organization would depend to
a large degree on the system of exploration and exploitation that was adopted.
In 1971, Poland had submitted a working paper (A/AC.138/44) to the Commit-
tee on the Peaceful Uses of the Seabed and the Ocean Floor beyond the Limits
of National Jurisdiction in which it had expressed its views for the first time on
the main questions concerning the organization, and particularly on its func-
tions and powers, but the situation had changed since 1971, and his delegation
was prepared to modify its position to some extent. For instance, it was ready
to accept wider functions for the organization, namely, to agree that the orga-
nization should be directly involved in exploration and exploitation activities.
In that respect the best system of exploitation would be a mixed one, under
which exploitation was conducted either directly by the organization, by States
or groups of States or by natural or juridical persons acting under their author-
ity or sponsorship. It should be pointed out in that connection that acceptance
of the possibility of direct exploration and exploitation of seabed resources did
not exclude the possibility of the organization entrusting certain tasks to other
entities through service contracts, association or other legal arrangements.
Moreover, as to the exploration and exploitation by States, it should be under-
stood that States would be acting under the control of the organization and in
accordance with the rules and regulations concerning such activities. The
organization would therefore have wide operational functions in the explora-
tion and exploitation of seabed resources.12

(l) The representative of Yugoslavia said that the Enterprise, the
Authority’s agency responsible for operations, should undertake all the activi-
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ties entrusted to it by the Convention, the Assembly or the Council. It should
engage in such activities either on its own or by entering into contracts, joint
ventures or other forms of association with natural or legal persons. The As-
sembly, however, should not be precluded from seeking other forms of
participation in exploration and exploitation activities in the Area in accor-
dance with article 9 of the draft articles presented by the Group of 77.13

(m) The representative of the German Democratic Republic said that his
delegation agreed with the representative of Poland on the functions and
nature of the organization. It should consist of an Assembly, a Council, a
Secretariat, an exploitation commission and an operations commission. The
Assembly would set up the subsidiary bodies it needed to perform its func-
tions; every Member State would be represented in it, and it would have regular
annual sessions. It would decide, by means of recommendations, on matters of
substance. The Council, as the executive organ, would be set up by the As-
sembly…

The exploitation commission should comply with the Council’s decisions
and be responsible for the exploration and exploitation of the international
area. It would recruit the staff it needed, purchase and install the necessary
equipment, and put raw materials on the world market. It might conclude agree-
ments on behalf of the organization and would spend the funds allocated to it.
The exploration and exploitation plans it prepared would have to be approved
by the Council before implementation. Moreover, an operations commission,
acting under the Council’s authority, would have to be set up to co-ordinate
the exploration and exploitation activities of States.14

(n) The representative of Romania considered that all States should be
represented in the Assembly, which should have wide powers. The Council –
the executive organ of the Authority – should have only limited powers, which
it would exercise under the control of the Assembly. Moreover, one organ
should be specifically responsible for direct exploration and exploitation in the
international area under the control of the Assembly…

The Assembly should have policy-making powers and be able to give
directions to the Council and to the operational body. It would elect the mem-
bers of the Council, approve the budget of the Authority, consider reports from
the Council and the operational body, promote scientific research in the Area
and adopt criteria for the equitable sharing of the benefits derived from the
Area and its resources…The Council and the operational body should have
only executive powers.15

(o) The representative of the Federal Republic of Germany stated that
the confidence of the industrialized countries in the outcome of the Confer-
ence, at least with regard to the work of the First Committee, would depend
largely on the establishment of satisfactory machinery. It was only natural to
expect the degree of usefulness, active participation and knowledge contrib-
uted to the common cause by a member to be taken into account in designing
the machinery. There was wide agreement on the need for an Assembly, a
Council with subsidiary organs and a Secretariat. The Assembly should have
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power to lay down general policy guidelines, whereas the Council, as its execu-
tive organ, should supervise the exploration of the Area and the exploitation of
its resources in accordance with the Convention. It should adopt and amend
rules and regulations, in addition to the basic conditions, in order to ensure
non-discriminatory and orderly exploration and exploitation. It should also
consider and approve recommendations to the Assembly, adopt the Authority’s
administrative and financial regulations, specify and implement the revenue
distribution system in accordance with the Convention and request advisory
opinions from the tribunal on any relevant issue. It might establish a subsid-
iary organ to approve the contracts negotiated by the Secretariat and supervise
compliance with the Convention and with the terms of contracts.16

(p) The representative of Bulgaria stated that the International Au-
thority should have regulatory and licensing functions and be empowered,
when appropriate, to enter into contractual arrangements with States or to
undertake exploration and exploitation itself. It was premature to specify its
powers and functions and those of its organs in detail, since that was related
to the outcome of the negotiations on article 9, in particular to the conditions
of exploration and exploitation. His delegation was prepared to show some
flexibility, but would be greatly concerned if the Authority were to be thought
of as a kind of super-organization with cumbersome, unwieldy and expensive
machinery: it should be an effective tool for applying the common heritage
principle.

The Authority’s principal organs should be an Assembly, a Council, a
Secretariat and an operational board which would co-ordinate, organize and,
when appropriate, undertake exploration and exploitation. The board should
operate under the guidance of the Council and be responsible to it.

…The operational board might be empowered, subject to the approval of
the Council, to enter into service contracts for joint ventures with States and to
undertake exploration and exploitation itself and when that became feasible.17

(q) The representative of China stated that the organization should have
broad powers, including the right to direct exploration and exploitation of
seabed resources, and should regulate all activities in the international area,
such as scientific research, production, processing and marketing…

The machinery should have an Assembly, a Council and an Enterprise.
The Assembly, the supreme organ, should be composed of all States and
should formulate policy on all important matters and give instructions to the
Council and other subsidiary organs. The Council, as an executive organ,
should be responsible to the Assembly and operate according to the guide-
lines laid down by it. The Enterprise would be subordinate to the Assembly
and the Council, and would be responsible for all operations related to the
exploration, exploitation and scientific research.18

(r) The representative of Australia said that the structure and operation
of the Authority should be simple, efficient and economical. Its principal or-
gans should be an Assembly, a Council, an Enterprise and a Secretariat, all of
whose powers and relationship should be defined in detail in the Convention.
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His delegation attached particular importance to the proposed Enterprise.
The Enterprise should possess a personality separate from the Authority; it
should have its own governing body, appointed by the Assembly, and a chief
executive officer. Its function would be to carry out exploration and exploita-
tion of the Area on behalf of the Authority either on its own account or in
association with States, State enterprises or private persons.19

The Working Group continued its negotiations on the basic conditions of
exploration and exploitation with the aid of an anonymous paper submitted to
the Working Group. At the 19th and 20th meetings of the Committee, the Chair-
man of the Working Group, Mr. Pinto of Sri Lanka, gave a progress report on
the work done relating to its mandate.20  At the 23rd meeting he presented a
final report.21

Following a request by the Conference at its 55th meeting on 18 April
1975, the Chairman of the First Committee prepared an Informal Single Nego-
tiating Text (ISNT) covering the main issues within the mandate of the First
Committee that was designed to facilitate the process of future negotiations.
The excerpts from that document which are relevant to the Enterprise are
reproduced below:

A/CONF.62/WP.822

Informal Single Negotiating Text
(7 May 1975)

...

PART III: THE INTERNATIONAL SEABED AUTHORITY

Establishment of the International Seabed Authority
Article 20

1.  There is hereby established the International Seabed Authority
which shall function in accordance with the provisions of this Convention.

2.  All States Parties to this Convention are members of the Authority.
3. The seat of the Authority shall be at Jamaica.
4. The Authority may establish such regional centres or offices as it

deems necessary for the performance of its functions.

Nature and fundamental principles of the functioning of the Authority
Article 21

1. The Authority is the organization through which States Parties shall
administer the Area, manage its resources and control the activities of the
Area in accordance with the provisions of this Convention.

2. The Authority is based on the principle of the sovereign equality of
all of its members.

3. All members, in order to ensure to all of them the rights and benefits
resulting from membership, shall fulfil in good faith the obligations assumed
by them in accordance with this Convention.
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Functions of the Authority
Article 22

1. Activities in the Area shall be conducted directly by the Authority.
2. The Authority may, if it considers it appropriate, and within the

limits it may determine, carry out activities in the Area or any stage thereof
through States Parties to this Convention, or State enterprises, or persons
natural or juridical which possess the nationality of such States or are effec-
tively controlled by them or their nationals, or any group of the foregoing, by
entering into service contracts, or joint ventures or any other such form of
association which ensures this direct and effective control at all times over
such activities.

3. Notwithstanding the provisions of paragraphs 1 and 2 of this ar-
ticle and in order to promote the earliest possible commencement of activities
in the Area, the Authority, through the Council, shall:

(i)  Identify as early as practicable after coming into force of this Con-
vention the economically viable mining sites in the Area for
exploration and exploitation of no more than ....(size, etc).;

(ii)  Enter into joint ventures in respect of these sites with States Parties
to this Convention or State enterprises or persons natural and ju-
ridical which possess the nationality of such States or are effectively
controlled by them or their nationals or any group of the foregoing.
Such joint ventures shall be subject to the conditions of exploration
and exploitation established by and under this Convention and
shall always ensure the direct and effective control of the Authority
at all times.

4. In entering into such joint ventures as provided for in paragraph 3
(ii) of this article, the Authority may decide on the basis of the available data
to reserve certain portions of the mining sites for its own further exploitation.

Article 23

1. In the exercise of its functions the Authority shall take measures
pursuant to this Convention to promote and encourage activities in the Area
and to secure the maximum financial and other benefit from them.

2. The Authority shall avoid discrimination in the granting of op-
portunities for such activities and shall, in the implementation of its
powers, ensure that all rights granted pursuant to this Convention are
fully safeguarded. Special consideration by the Authority under this Con-
vention for the interests and needs of the developing countries, and
particularly the landlocked among them, shall not be deemed to be dis-
crimination.

3. The Authority shall ensure the equitable sharing by States in the
benefits derived from activities in the Area, taking into particular consider-
ation the interests and needs of the developing countries whether coastal or
landlocked.
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Organs of the Authority
Article 24

1. There are established as the principal organs of the Authority an
Assembly, a Council, a Tribunal, an Enterprise and a Secretariat.

2.  Such subsidiary organs as may be found necessary may be estab-
lished in accordance with this Convention.

...

The Enterprise
Article 35

1. The Enterprise shall be the organ of the Authority which shall, sub-
ject to the general policy directions and supervision of the Council, undertake
the preparation and execution of activities of the Authority in the Area,
pursuant to article 22. In the exercise of its functions, it may enter into appro-
priate agreements on behalf of the Authority.

2. The Enterprise shall have international legal personality and such
legal capacity as may be necessary for the performance of its functions and the
fulfilment of its purposes. The Enterprise shall function in accordance with the
Statute set forth in Annex II to this Convention, and shall in all respects be
governed by the provisions of this Convention. Appointment of the members of
the Governing Board under subparagraph 2 (ii) of article 26 (ii) of this Con-
vention shall be made on the basis of equal representation of all geographical
regions enumerated in subparagraph 1 (c) of article 27 and in accordance
with the provisions of the Statute set forth in Annex II to this Convention.

3. Members of the Authority are ipso facto parties to the Statute of the
Enterprise.

4. The Enterprise shall have its principal place of business at the seat
of the Authority.

...

ANNEX I
BASIC CONDITIONS OF GENERAL SURVEY, EXPLORATION

AND EXPLOITATION

PART A

RIGHTS IN THE AREA AND ITS RESOURCES

1. The Area and its resources being the common heritage of mankind,
all rights in the resources are vested in the Authority on behalf of mankind as
a whole. These resources are not subject to alienation.

RIGHTS IN MINERALS

2. Title to the minerals or processed substances derived from the Area
shall pass from the Authority only in accordance with the provisions of this
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Convention, the rules and regulation prescribed by the Authority in accor-
dance with this Convention, and the terms and conditions of the relevant
contracts, joint ventures or other form of association entered into by it.

ACCESS TO THE AREA AND ITS RESOURCES

3. The Authority shall from time to time determine the part or parts of
the Area in which the exploration of the Area and the exploitation of its
resources and other associated activities may be conducted. In doing so the
Authority shall be guided by the following principles.

(a) The Authority shall encourage the conduct of general survey opera-
tions, and to that end shall regularly, after consultation with all
States Parties, open for general survey the seabed and ocean floor
of such oceanic areas as are determined by it to be of interest for this
purpose. General survey may be carried out by any entity which
meets the environmental protection regulations of the Authority
and enters into a contract with it.

The Authority may, upon the proposal of a State Party to this
Convention or on its own initiative, open for evaluation and exploi-
tation the seabed and ocean floor of oceanic areas determined by it,
on the basis of sufficient supporting data, to be of commercial inter-
est. Such evaluation and exploitation shall be conducted directly
by the Authority in accordance with Part B and, within the limits it
may determine in accordance with subparagraph 8 (f), through
States Parties to this Convention, or State enterprises, or persons
natural or juridical which possess the nationality of such States, or
are effectively controlled by them or their nationals, when spon-
sored by a State Party, by entering into contracts for associated
operations in accordance with paragraphs 5 and 6.

Provided, however, that the Authority may refuse to open any
part or parts of the Area pursuant to this paragraph when the
available data indicate the risk of irreparable harm to a unique
environment or unjustifiable interference with other uses of the
Area.

PART B

4. The Enterprise may at any time, in any part or parts of the Area
determined by the Authority to be open for activities pursuant to paragraph
3 of these Basic Conditions, carry out directly scientific research or a gen-
eral survey or exploration of the Area or operation relating to evaluation
and exploitation of the resources of the Area, including feasibility studies,
construction of facilities, processing, transportation and marketing pursu-
ant to a Plan of Operations approved by the Council, subject to the following
conditions:
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(a) The Enterprise shall submit to the Council in the form prescribed by
it for the purpose such information, including a detailed financial
analysis of costs and benefits, as would enable the Council to re-
view the financial and technical aspects of the proposed Plan of
Operations, as well as a Work Programme, which shall accommo-
date the objectives of the Authority as reflected in article 23 above;

(b) If on the basis of such information and after taking into consider-
ation all relevant factors, the Council determines that the proposed
Plan of Operations offers optimum benefits to the Authority, the Coun-
cil shall approve the Plan;

(c) Activities in the Area conducted directly by the Enterprise shall,
mutatis mutandis, be subject to the relevant Basic Conditions set
forth in part C.

(d) To the extent that the Enterprise does not currently possess the per-
sonnel, equipment and services for its operations, it may employ
them under its direction and management on a non-discriminatory
basis if they meet the qualifications set forth in paragraph 5. The
terms and conditions of such employment shall be in accordance
with the relevant provisions of these Basic Conditions.

(e) Minerals and processed substances produced by the Enterprise shall
be marketed in accordance with rules, regulations and procedures
adopted by the Council in accordance with the following criteria:
(i) The products of the Enterprise shall be made available to States

Parties;
(ii) The Enterprise shall offer its products for sale at not less than

international market prices; it may, however, sell its products
at lower prices to developing countries, particularly the least
developed among them;

(iii) Production and marketing of the resources of the Area by the
Enterprise shall be maintained or expanded in accordance with
the provisions of article 9 above;

(iv) The Enterprise shall, except as specifically provided in this
part, market its products without discrimination.

PART C

CONTRACTS FOR ASSOCIATED OPERATIONS

5. On the application of any State Party to this Convention, or State
enterprise, or person or juridical which possesses the nationality of a State
Party or is effectively controlled by it or its nationals and is sponsored by a
State Party or any group of the foregoing (hereinafter called the “appli-
cant”), the Authority may enter into a contract, joint venture or any other
such form of association, for the conduct of scientific research, or for the
carrying out of a general survey or exploration of the Area, or of operations
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relating to evaluation and exploitation of the Area including such stages as
feasibility study, construction of facilities, processing, transportation and
marketing (hereinafter called the “contract”).

6. Every contract entered into the Authority pursuant to paragraph 4
shall:

(a) Be in strict conformity with this Convention and the rules and regu-
lations prescribed by the Authority in accordance with the
Convention;

(b) Ensure direct and effective fiscal and administrative control by the
Authority at all stages of operations through appropriate institu-
tional arrangements entered into pursuant to this part.

QUALIFICATION OF APPLICANTS

7. (a) The Authority shall adopt appropriate administrative proce-
dures and rules and regulations for making an application pursuant
to paragraph 5, and the qualifications of any applicant referred to
therein. Such qualifications shall include (1) financial standing,
(2) technological capability, and (3) past performance and work
experience.

(b) States Parties which apply to enter into contracts with the Author-
ity shall be presumed to possess the qualifications specified in
subparagraph (a). They shall be deemed to have waived their sover-
eign immunity with respect to financial and economic obligations
covered by such contracts.

(c) Each applicant shall, in addition, submit to the Authority a work
programme which shall accommodate the objectives of the Author-
ity as reflected in this part and the rules and regulations adopted
thereunder.

(d) Each applicant shall undertake to comply with the provisions of
this Convention and the rules and regulations adopted by the Au-
thority, and to accept control by the Authority in accordance
therewith.

SELECTION OF APPLICANTS

8. (a) Upon receiving an application pursuant to paragraph 5 with
respect to activities of evaluation and exploitation, the Authority
shall first ascertain whether any competing application has been
received for the area applied for. If no such competing application
has been received, the Authority shall enter into negotiations with a
view to concluding a contract with the applicant in respect of the
area applied for, provided that the applicant has completed the
procedures and possesses the qualifications prescribed pursuant to
paragraph 6 and, after a consideration of all relevant factors is
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deemed to offer the Authority optimum benefits. The Enterprise may
not refuse to enter into a contract if the criteria in subparagraph 9
(d) have been satisfied, and the contract in all other respects is in
strict conformity with the provisions of this part and of the rules,
regulations and procedures adopted thereunder, subject to the stated
resource policy established by the Authority.

(b) Applicants shall be required to comply with requirements of the
Authority to achieve the objectives set forth in article 12 above.

(c) If the Authority receives more than one application in respect of
substantially the same area and category of minerals, selection from
among the applicants shall be made on a competitive basis taking
into account the extent to which each applicant satisfies the re-
quirements of paragraph 6. The Authority shall enter into
negotiations with a view to concluding a contract with the appli-
cant which, after a consideration of all relevant factors, is deemed
to offer the Authority optimum benefits including financial arrange-
ments in accordance with subparagraph 9(d).

(d) The principles set forth in subparagraphs (a), (b) and (c) shall be
applied mutatis mutandis in prescribing procedures, rules and regu-
lations for the selection of applicants for contracts with respect to
activities other than evaluation and exploitation.

(e) When a contractor that has entered into a contract with the Author-
ity for one or some of the stages of operations referred to in paragraph
4 has completed performance under it, he shall have priority among
applicants for a contract or contracts for one or more further stages
of operations with regard to the same area and resources; provided,
however, that where the contractor has not carried out his obliga-
tions satisfactorily, such priority may be withdrawn.

(f) The total number of contracts for evaluation and exploitation en-
tered into by the Authority with a single State Party or with natural
and juridical persons under the sponsorship of a single State Party
shall not exceed…per cent of the total area open under paragraph
3, and shall be equal for all States Parties.

(g) Within the limits specified in subparagraph (f) the Council may
every year determine the number of contracts to be entered into by
the Authority with a single State Party or with natural and juridical
persons under the sponsorship of a single State Party in order to
give effect to the provisions of articles…

RIGHTS AND OBLIGATIONS UNDER THE CONTRACT

9. (a) Any State Party, or any State enterprise or person natural or
juridical which possesses the nationality of a State Party or is effec-
tively controlled by it or by its nationals, when sponsored by a State
Party or any group of the foregoing which enters into a contract for



83

activities relating to evaluation and exploitation with the Author-
ity pursuant to paragraph 5 (hereinafter called the “Contractor”)
shall, except as otherwise agreed by the Authority, be required to
use its own funds, materials, equipment, skills and know-how as
necessary for the conduct of operations covered by the contract,
and to post a bond by way of guarantee of satisfactory performance
under the contract.

(b) The costs involved in the performance of the contract pursuant to
subparagraph (a) shall be recoverable by the respective parties out
of the proceeds of operations. The Authority shall in its rules and
regulations establish a schedule pursuant to which such costs will
be recovered in the manner specified in subparagraph (d) of this
paragraph.

(c) The proceeds of operations pursuant to the contract after deduction
of costs, which shall be calculated according to accounting prin-
ciples to be determined by the Authority and the terms of the contract,
shall be apportioned between the Authority and the Contractor in
the manner specified in the contract in accordance with subpara-
graph (d) of this paragraph.

(d) (Financial arrangements)
10. The Contractor shall:
(a) Transfer in accordance with the rules and regulations and the terms

and conditions of the contract to the Authority, at time intervals
determined by the Authority, all data necessary and relevant to the
effective implementation of the powers and functions of the organs
of the Authority under this Convention in respect of the contract
area. The Authority shall not disclose to third parties, without the
prior consent of the Contractor, such of the transferred data as are
deemed to be proprietary by the Contractor. Data which are neces-
sary for the promulgation of rules and regulations concerning
protection of the marine environment shall not be deemed to be
proprietary. Except as otherwise agreed with the Authority the Con-
tractor shall not be obliged to disclose proprietary equipment design
data.

(b) Draw up programmes for the training of personnel, and take all
such other action as may be necessary to fulfil its obligations pursu-
ant to subparagraph 8 (b).

11. The Authority shall, pursuant to this Convention and the rules and
regulations prescribed by the Authority, accord the Contractor the exclusive
right to evaluate and/or exploit the contract area in respect of a specified
category of minerals and shall ensure that no other entity operates in the
same contract area for a different category of minerals in a manner which
might interfere with the operations of the Contractor. The Contractor shall
have security of tenure. Accordingly, the contract shall not be cancelled,
modified, suspended or terminated, nor shall the exercise of any right under
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it be impaired, except for gross and persistent violations of the provisions of
this part and the rules and regulations adopted by the Authority thereunder,
and after recourse to procedures provided under this part for the settlement
of any dispute that may have arisen. The Authority shall not, during the
continuance of a contract, permit any entity to carry out activities in the
same area for the same category of minerals.

RULES, REGULATIONS AND PROCEDURES

12. The Authority shall adopt and uniformly apply rules, regulations
and procedures consistent with the purposes and fundamental principles of
the functioning of the Authority and with these basic conditions in the fol-
lowing subjects:

(1) Applications to enter into contracts
(2) Qualifications of applicants
(3) Selection of applicants
(4) Progress report
(5) Submission of data
(6) Application fees and bonds to secure satisfactory performance
(7) Inspection and supervision of operations
(8) Mining Standards and practices, including operational safety
(9) Prevention of interference by the Contractor with other uses of the

sea and of the marine environment
(10) Apportionment of the proceeds of operations
(11) Direct participation of personnel of developing countries, par-

ticularly the landlocked among them and of other countries lacking
or less advanced in ocean mining and mineral processing technol-
ogy, and the transfer of such technology to such countries

(12) Passing of title to minerals and processed metals for the Area
(13) Avoiding or minimizing adverse effects on the revenues of develop-

ing countries derived from exports of the minerals and products
thereof from the Area

(14) Transfer of rights by a Contractor
(15) Activities in reserved areas
(16) Financial and accounting rules

In respect of rules, regulations and procedures for the follow-
ing subjects the Authority shall uniformly apply the objective
criteria set out below:

(17) Protection of the marine environment:
The Authority shall take into account in adopting rules and

regulations for the protection of the marine environment, the ex-
tent to which activities in the Area such as drilling, dredging,
coring and excavation as well as disposal, dumping and discharge
in the Area of sediment or wastes and other matters will have a
harmful effect on the marine environment.
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(18) Size of area:
The Authority shall determine the appropriate size of areas

for evaluation which may be up to twice as large as those for
exploitation in order to permit intensive continued survey and
evaluation operations. Areas for exploitation shall be calculated
to satisfy the production requirements agreed between the Author-
ity and the Contractor over the term of the contract taking into
account the state of the art of technology then available for ocean
mining and the relevant physical characteristics of the Area. Ar-
eas shall neither be smaller nor larger than are necessary to satisfy
this objective. In cases where the Contractor has obtained a con-
tract for exploitation, the area not covered by such contract shall
be relinquished to the Authority.

(19) Duration of activities:
(a) General survey shall be without time limit except in the case of

violations of the Authority’s regulations to protect the environment
in which case the Authority may prohibit the violator from conduct-
ing general survey operations for a reasonable period of time.

(b) Evaluation should be of sufficient duration as to permit a thor-
ough survey of the specific area, the design and construction of
mining equipment for the Area, the design and construction of
small and medium size processing plants for the purpose of testing
mining and processing systems.

(c) The duration of exploitation should be related to the economic life
of the mining project taking into consideration such factors as the
depletion of the ore body, the useful life of mining equipment and
processing facilities, and commercial viability. Exploitation should
be of sufficient duration as to permit commercial extraction of the
minerals of the Area and should include a reasonable time period
for construction of commercial scale mining and processing sys-
tems, during which period commercial production should not be
required. The total duration of exploitation, however, should also
be short enough to give the Authority an opportunity to amend the
terms and conditions of the contract at the time it considers re-
newal in accordance with rules and regulations which it has issued
subsequent to entering into contract.

(20) Performance requirements:
The Authority shall require that during the evaluation stage,

periodic expenditures be made by the Contractor which are reason-
ably related to the size of the contract area and the expenditures
which would be expected of a bona fide contractor who intended to
bring the Area into full-scale commercial production within the
time limits established by the Authority. Such required expenditures
should not be established at a level which would discourage pro-
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spective operators with less costly technology than is prevalently in
use. The Authority shall establish a maximum time interval after the
evaluation stage is completed and the exploitation stage begins to
achieve full-scale commercial production. To determine this inter-
val, the Authority should take into consideration that construction
of large-scale mining and processing systems cannot be initiated
until after the termination of the evaluation stage and the com-
mencement of the exploitation stage. Accordingly, the interval to
bring an area into full-scale commercial production should take
into account the time necessary for this construction after the comple-
tion of the evaluation stage and reasonable allowance should be
made for unavoidable delays in the construction schedule.

Once full-scale commercial production is achieved in the ex-
ploitation stage, the Authority shall within reasonable limits and
taking into consideration all relevant factors require the Con-
tractor to maintain a reasonable level of commercial production
throughout the period of the contract.

(21)  Categories of minerals:
In determining the category of mineral in respect of which a

contract may be entered into, the Authority shall give emphasis
inter alia to the following characteristics:

(a) Resources which require the use of similar mining methods; and
(b) Resources which can be developed simultaneously without undue

interference between Contractors in the same area developing dif-
ferent resources.

Nothing in this paragraph shall deter the Authority from grant-
ing a contract for more than one category of mineral in the same
contract area to the same applicant.

(22)  Renunciation of areas:
The Contractor shall have the right at any time to renounce

without penalty the whole or part of his rights in the contract area.
13.   The Authority shall have the right to take at any time any measures

provided for under this Convention to ensure compliance with its terms, and in
the performance of the control and regulatory functions assigned to it thereun-
der or under any contract. The Authority shall have the right to inspect all
facilities in the Area used in connection with any activities in the Area.

SUSPENSION OR TERMINATION

14. A Contractor’s rights in the contract area shall be suspended or
terminated only if the Contractor has conducted his activities in such a way
as to result in gross and persistent violations of this part and rules and
regulations and were not caused by circumstances beyond his control, or if a
Contractor has wilfully failed to comply with any decision of the (dispute
settlement organ).
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15. [Circumstances under which terms and conditions (e.g. financial
conditions) of contract may be revised- to be drafted].

FORCE MAJEURE

16. Non-performance or delay in performance shall be excused if and to
the extent that such non-performance or delay is caused by force majeure. The
party invoking force majeure may take appropriate measures including revi-
sion, suspension of termination of the contract; provided, however, that in
the event of a dispute the parties shall first have recourse to the procedures
for the settlement of disputes provided for in this part.

TRANSFER OF RIGHTS

17. The right and obligations arising out of a contract shall be trans-
ferred only with the consent of the Authority, and in accordance with the
rules and regulations adopted by it. The Authority shall not withhold con-
sent to the transfer if the proposed transferee is in all respects a qualified
applicant, and assumes all the obligations of the transferor.

APPLICABLE LAW

18. The law applicable to the contract shall not be solely the provisions
of this Convention, the rules and regulations prescribed by the Authority,
and the terms and conditions of the contract. The rights and obligations of
the Authority and of the Contractor shall be valid and enforceable notwith-
standing the law of any State, or any political subdivision thereof to the
contrary. No contracting State may impose conditions on a Contractor that
are inconsistent with the principles of this Convention.

LIABILITY

19. Responsibility or liability for wrongful damage arising out of the
conduct of operations by the Contractor or the Authority shall lie with the
Contractor or the Authority as the case may be. It shall be a defence in any
proceeding against a Contractor that the damage was the result of an act or
omission of the Authority. Similarly, any responsibility or liability for wrong-
ful damage arising out of the exercise of the powers and functions of the
Authority shall lie with the Authority. It shall be a defence in any proceeding
against the Authority that the damage was a result of a act or omission of the
Contractor. Liability in every case shall be for the actual amount of damage.

SETTLEMENT OF DISPUTES

20. Any dispute concerning the interpretation or application of this
Convention, its rules and regulations or the terms and conditions of a con-
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tract and arising between the Authority and a Contracting State or any State
enterprise or person natural or juridical which possesses the nationality of a
Contracting State or is effectively controlled by it or its nationals, or any
group of the foregoing shall on the application of either party be subject to
the procedure for settlement of such disputes provided for in this Convention

.
ARRANGEMENTS FOLLOWING PROVISIONAL ENTRY INTO FORCE OF

THE CONVENTION

21. In the period immediately following provisional application of this
Convention, the Authority shall, with respect to the first (…) such contracts,
joint ventures or other such form of association, give priority to those cover-
ing integrated stages of operations.

Note: Two further annexes will be issued in the future, Annex II entitled
“Statute of the Enterprise,” and Annex III, “Statute of the Tribunal.”

1 Official Records of the Third United Nations Conference on the Law of the Sea, Vol. IV,
(United Nations Publications, Sales No. E.75.V.10), Summary Records of Meetings,
19th meeting of the First Committee, 26 March 1975, Third Session of UNCLOS III
(Geneva, 17 March-9 May 1975), p. 51, para. 2.

2 Ibid, 19th meeting of the First Committee, 26 March 1975, p. 54, para. 24.
3 Ibid, 20th meeting of the First Committee, 25 April 1975, p. 57 para 24.
4 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 59, paras 1–2.
5 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 60, para. 5.
6 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 60, para. 7.
7 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 62, para. 29.
8 Ibid, 21st meeting of the First Committee, 28 April 1975, pp. 62–63, paras 33 & 37.
9 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 63, para. 42.
10 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 63, para. 45.
11 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 64, para. 55.
12 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 64, para. 58.
13 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 65, para. 70.
14 Ibid, 21st meeting of the First Committee, 28 April 1975, pp. 65-66, paras 74–75.
15 Ibid, 21st meeting of the First Committee, 28 April 1975, p. 66, paras 83 & 85.
16 Ibid, 22nd meeting of the First Committee, 28 April 1975, p. 67-68, para. 13.
17 Ibid, 22nd meeting of the First Committee, 28 April 1975, p. 68, paras 18-19 & 23.
18 Ibid, 22nd meeting of the First Committee, 28 April 1975, p. 68, paras 25–26.
19 Ibid, 22nd meeting of the First Committee, 28 April 1975, p. 69, paras 35 & 39.
20 Ibid, 19th meeting of the First Committee, 26 March 1975, pp. 52-53, paras 12-19;

20th meeting of the First Committee, 25 April 1975, pp. 54-56, paras 1-13.
21 Ibid, pp. 70-71, paras 1-7.
22 For the full text which included Parts I-III, see ibid, pp. 137-181.

End Notes
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III.  FOURTH SESSION OF THE THIRD UNITED NATIONS
CONFERENCE ON THE LAW OF THE SEA

(NEW YORK, 15 MARCH -7 MAY 1976)

At the first meeting of the Fourth Session, on 15 March 1976, the President
of the Conference declared that, according to consultations previously held,
there would be no further general statements except on one or two items and
that there would be no general discussions on the Infomal Single Negotiating
Texts (ISNT) (A/CONF.62/WP.8/Parts I, II and III). The President indicated that
the next phase should be the preparation by the Chairmen of the three Commit-
tees of a Revised Single Negotiating Text (RSNT) in respect of each of their
Committees and that this revised text would reflect as far as possible the result
of the informal negotiations that had taken place.1

The Chairmen of the three Committees have accordingly prepared RSNTs.
The results of the work conducted in the First Committee were reflected in Part
I of the RSNT.2

In its introductory note to the document, the Chairman of the First Com-
mittee stated that three important special features deserved notice:

(1) The text had 63 articles, compared with the 75 contained in the Geneva
Single Negotiating Text.

(2) There were three annexes, which completed the list indicated in the Geneva
Single Negotiating Text. Annex I dealt with the Basic Conditions of the Prospect-
ing, Exploration and Exploitation. Annex II dealt with the Statute of the Enterprise,
and Annex III dealt with the Statute of the Seabed Dispute Settlement System.
However, while Annex I was the subject of detailed consideration during the nego-
tiations, Annexes II and III were products of preliminary exchange of views.

(3) A “Special Appendix” had been added to reflect the special situation
brought to light in the discussion on the subject. Paragraph 9 of Annex I was
left blank in the Geneva Single Negotiating Text. It was reserved for provisions
dealing with financial arrangements. The subject was considered for the first
time at this Session. Although the exchange of views on it was very useful, it
appeared to have been confined to available experts from a limited number of
countries. Even among these, opinions were not without their grave divergen-
cies. The obvious conclusion was that it would need to be considered further
at the next Session, with wider participation and expertise. However, two texts,
A and B, had been included in the RSNT, both of which may offer useful ideas
for those further discussions.3

As to the international regime and the Enterprise, he said that under the
exploration and exploitation system adopted in article 22, activities in the Area
would be conducted directly by the Enterprise and, in association with the
Authority and under its control in accordance with that article, by States Par-
ties, State enterprises, or natural or juridical persons possessing the necessary
affiliation, or any group of the foregoing.4

The Enterprise was the organ of the Authority which directly conducted
activities in the Area pursuant to article 22. Provisions relating to the Enter-
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prise were made in both article 41 (originally article 35) and Annex II, which
contained the Statute of the Enterprise.5

The Chairman said that the discussion on the draft Statute of the Enter-
prise revealed an expressed need for the United Nations Secretary-General to
explore alternative means of financing the Enterprise. It was his view that any
study in this area would be useful for future discussions and hoped that the
Secretariat would respond to that request.6

Following are the draft articles concerning the Enterprise:

A/CONF.62/WP.8/Rev.1/Part 1 (6 May 1976)
Revised Single Negotiating Text7

...

FUNCTIONS OF THE AUTHORITY

Article 22

1. Activities in the Area shall be conducted directly by the Authority
and, in association with the Authority and under its control in accordance
with paragraph 3 of this article, by States Parties, or State enterprises, or
persons natural or juridical which possess the nationality of States Parties
or are effectively controlled by them or their nationals, when sponsored by
such States, or any group of the foregoing in accordance with provisions of
Annex I, the rules, regulations and procedures of the Authority adopted un-
der Article 28 (2) (xii) and the Statute of the Enterprise.

2. Activities in the Area shall be carried out in accordance with a formal
written plan of work drawn in accordance with Annex I and approved by the
Council after review by the Technical Commission. In the case of activities in
the Area conducted in association with the Authority such a plan of work shall
be in the form of a contract of exploration and exploitation.

3. The Authority shall exercise control over activities in the Area for
the purpose of securing effective compliance with the relevant provisions of
this Convention, Annex I and the rules, regulations and procedures of the
Authority adopted under Article 28 (2) (xii) and the plan of work approved
in accordance with paragraph 2. States Parties who sponsor persons natu-
ral or juridical shall assist the Authority by taking all necessary and
appropriate measures to secure effective compliance by such persons.

...

ORGANS OF THE AUTHORITY

Article 24

1. There are hereby established as the principal governing, judicial
and administrative organs of the Authority, an Assembly, a Council, a Tribu-
nal and a Secretariat.
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2. There is hereby established the Enterprise, the organ through which
the Authority shall directly carry out activities in the Area.

3. Such subsidiary organs as may be found necessary may be estab-
lished in accordance with this Part of the Convention.

4. The principal organs shall each be responsible for exercising those
powers and functions which have been provided to them and shall, except as
otherwise specified in this Part of the Convention, avoid taking any actions
which may impede the exercise of specific powers and functions entrusted to
another organ.

...

THE ENTERPRISE

Article 41

1. The Enterprise shall be the organ of the Authority which shall, sub-
ject to the general policy directives and control of the Council, conduct
activities in the Area directly, pursuant to Article 22.

2. The Enterprise shall have international legal personality and such
legal capacity as may be necessary for the performance of its functions and
the fulfilment of its purposes. The Enterprise shall function in accordance
with the Statute set forth in Annex II to this Part of the Convention, and shall
in all respects be governed by the provisions of this Part of the Convention.
Appointment of the members of the Governing Board shall be made in accor-
dance with the provisions of the Statute set forth in Annex II.

3. The Enterprise shall have its principal place of business at the seat
of the Authority.

...

ANNEX II
STATUTE OF THE ENTERPRISE

PURPOSE

1. (a)  The Enterprise shall conduct activities of the Authority in the
Area, in the performance of its functions in implementation of Ar-
ticle 41.

(b) In the performance of its functions and in carrying out its purposes,
the Enterprise shall act in accordance with the provisions of this
Part of the Convention, in particular of Articles 9 and 22 thereof,
and the Annexes thereto.

RELATIONSHIP TO THE AUTHORITY

2. (a)  The Enterprise shall at all times be subject to the policy direc-
tives and control of the Council in accordance with the provisions
of Article 41.
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(b) Nothing in this Annex shall make the Enterprise liable for the acts
or obligations of the Authority, or the Authority liable for the acts or
obligations of the Enterprise.

MEMBERSHIP

3. (a)  The members of the Enterprise shall be the members of the Au-
thority on the date of the entry into force of this Convention.

(b) Any State which subsequently becomes a member of the Authority
shall ipso facto become a member of the Enterprise from the date on
which it becomes a party to this Convention.

LIMITATION OF LIABILITY

4. No member shall be liable, by reason of its membership, for obliga-
tions of the Enterprise.

ORGANIZATION AND MANAGEMENT

STRUCTURE

5. (a)  The Enterprise shall have a Governing Board, a Director-Gen-
eral and such other officers and staff to perform such duties as the
Enterprise may determine.

GOVERNING BOARD

(b) (i)  The Governing Board shall be responsible for the con-
duct of the operations of the Enterprise, and for this purpose
shall exercise all the powers given to it by this Annex.

(ii) The Governing Board shall have 36 members elected by the
Assembly on the same criteria as contained in Article 27 of
this Part of the Convention for election of the members of the
Council.

(iii) Members of the Board shall be elected every two years, and
shall be eligible for re-election.

(iv) Each member of the Board shall have one vote. Except as
otherwise expressly provided all matters before the Board
shall be decided by a majority of the votes cast.

(v) Each member of the Board shall appoint an alternate from
the same Member State with full power to act for him when he
is not present. When the members of the Board appointing
them are present, the alternates may participate in meetings,
but shall not vote.

(vi) Members of the Board shall continue in office until their suc-
cessors are appointed or elected. If the office of a member of
the Board becomes vacant more than 90 days before the end
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of his term, the Member State of the former member of the
Board may appoint another member for the remainder of the
term. While the office remains vacant, the alternate of the
former member of the Board shall exercise his powers, except
that of appointing an alternate.

(vii) The Governing Board shall function in continuous session at
the principal office of the Enterprise and shall meet as often
as the business of the Enterprise may require.

(viii) A quorum for any meeting of the Governing Board shall be a
majority of two thirds of the members of the Board.

(ix) The Assembly shall adopt regulations under which a member
not represented by a member of the Board may send a repre-
sentative to attend any meeting of the Governing Board when
a request made by, or a matter particularly affecting, that
member is under consideration.

(x) The Governing Board may appoint such committees as they
deem advisable.

THE DIRECTOR-GENERAL AND STAFF

(c) (i)  The Governing Board shall elect a Director-General who
shall not be a member of the Board or an alternate. The Di-
rector-General shall be the legal representative of the
Enterprise. He shall be Chairman of the Governing Board,
but shall have no vote except a deciding vote in case of an
equal division. He may participate in meetings of the Assem-
bly but shall not vote at such meetings. The Director-General
shall hold office for a period of five years and may be reap-
pointed for one further term.

(ii) The Director-General shall be chief of the operating staff of
the Enterprise and shall conduct, under the direction of the
Governing Board, the ordinary business of the Enterprise.
Subject to the general control of the Governing Board, he
shall be responsible of the organization, appointment and
dismissal of the officers and staff.

(iii) The Director-General, officers and staff of the Enterprise, in
the discharge of their offices, owe their duty entirely to the
Enterprise and to no other authority. Each member of the
Enterprise shall respect the international character of this
duty and shall refrain from all attempts to influence any of
them in the discharge of their duties.

(iv) In appointing the officers and staff the Director-General shall,
subject to the paramount importance of securing the highest
standards of efficiency and of technical competence, pay due
regard to the importance of recruiting personnel on as wide
a geographical basis as possible:
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LOCATION OF OFFICES

(d) The principal office of the Enterprise shall be at the seat of the
Authority. The Enterprise may establish other offices in the territo-
ries of any member.

CHANNEL OF COMMUNICATION

(e) Each member shall designate an appropriate authority with which
the Enterprise may communicate in connection with any matter aris-
ing under the Annex.

PUBLICATION OF REPORTS AND PROVISION OF INFORMATION

(f) (i)  The Enterprise shall, not later than three months after the
end of each financial year, submit to the Authority for its
approval an annual report containing an audited statement
of its accounts and shall transmit to the Council and circu-
late to members at appropriate intervals a summary statement
of its financial position and a profit and loss statement show-
ing the results of its operations.

(ii) The Enterprise may publish its annual report and such other
reports as it deems desirable to carry out its purposes.

(iii) Copies of all reports, statements and publications made un-
der this article shall be distributed to members.

ALLOCATION OF NET INCOME

(g) The Council, on the recommendation of the Governing Board, shall
determine annually what part of the net income of the Enterprise
after provision for reserves and surplus should be transferred to the
Authority.

FINANCE

6. (a)  The funds of the Enterprise shall comprise:
(i) Amounts determined from time to time by the Assembly out of

the Special Fund referred to in Article 49.
(ii) Voluntary contributions made by States Parties to this Con-

vention.
(iii) Amounts borrowed by the Enterprise, in accordance with

subparagraph (c) below.
(iv) Other funds made available to the Enterprise, including

charges, to enable it to commence operations as soon as pos-
sible for carrying out its functions.

(b) The Governing Board of the Enterprise shall determine when the
Enterprise may commence operations.
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(c) The Enterprise shall have the power to borrow funds, and in that
connection to furnish such collateral or other security therefore as
it shall determine; provided, however, that before making public
sale of its obligations in the markets of a member, the Enterprise
shall have obtained the approval of that member and of the member
in whose currency the obligations are to be denominated. The total
amount and sources of borrowings shall be approved by the Coun-
cil on the recommendation of the Governing Board.

(d) The funds of the Enterprise shall be kept separate and apart from
those of the Authority. The provisions of this paragraph shall not
prevent the Enterprise from making arrangements with the Author-
ity regarding facilities, personnel, and services and arrangements
for reimbursement of administrative expenses paid in the first in-
stance by either organization on behalf of the other.

OPERATIONS

7. (a)  The Enterprise shall be the organ responsible for activities in
the Area carried out directly by the Authority. The Enterprise shall
carry out activities in the Area, including scientific research and
the promotion thereof, all in accordance with Articles 9 and 22 and
the other applicable provisions of this Part of the Convention and
the Annexes thereto.

(b ) The Enterprise shall propose to the Council projects for carrying
out activities in the Area. Such proposals shall include a de-
tailed description of the project, an analysis of the estimated
costs and benefits, a draft formal written plan of work and all such
other information and data as may be required from time to time
for its appraisal by the Technical Commission and approval by the
Council.

(c) Upon approval by the Council, the Enterprise shall execute the
project on the basis of the formal written plan of work referred to in
subparagraph (b) of this paragraph.

(d) Procurement of goods and services:
(i) To the extent that the Enterprise does not at any time possess

the goods and services required for its operations, it may
procure and employ them under its direction and manage-
ment. Procurement of goods and services required by the
Enterprise shall be effected by the award of contracts, based
on response to invitations in member countries to tender, to
bidders offering the best combination of quality, price and
most favourable delivery time.

(ii) If there is more than one bid offering such a combination, the
contract shall be awarded in accordance with the following
principles:
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(a) Non-discrimination on the basis of political or similar
considerations not relevant to the carrying out of op-
erations with due diligence and efficiency;

(b) Guidelines approved by the Council with regard to the
preferences to be accorded to goods and services originat-
ing in the developing countries, particularly the landlocked
or otherwise geographically disadvantaged among them;

(iii) The Governing Board may adopt rules determining the cir-
cumstances in which the requirement of invitations in member
countries to bid may be dispensed with.

 (e) The Enterprise shall have title to all minerals and processed sub-
stances produced by it. They shall be marketed in accordance with
rules, regulations and procedures adopted by the Council in accor-
dance with the following criteria:
(i) The products of the Enterprise shall be made available to

States Parties;
(ii) The Enterprise shall offer its products for sale at not less than

international market prices; it may, however, sell its products
at lower prices to developing countries particularly the least
developed among them.

(f) Other powers:
Without prejudice to any general or special power conferred on the
Enterprise under any other provision of this Convention, the Enter-
prise shall exercise all such powers incidental to its business as
shall be necessary or desirable in the furtherance of its purposes.

(g) Political activity prohibited:
The Enterprise and its officers shall not interfere in the political
affairs of any member; nor shall they be influenced in their decisions
by the political character of the member or members concerned.
Only economic considerations shall be relevant to their decisions,
and these considerations shall be weighed impartially or in order
to carry out the purposes specified in paragraph 1 of this Annex.

WITHDRAWAL, SUSPENSION OF MEMBERSHIP, SUSPENSION OF
OPERATIONS

WITHDRAWAL BY MEMBERS

8. (a)  Any member withdrawing from membership in the Authority
shall cease to be a member of the Enterprise on the date on which
such withdrawal becomes effective.

SUSPENSION OF MEMBERSHIP

(b)   (i) Persistent violation by a member of any of its obligations
to the Enterprise shall render such member liable to suspen-
sion pursuant to Article 62 of this Part of the Convention.
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(ii) While under suspension, a member shall not be entitled to
exercise any rights under this annex except the right of with-
drawal, but shall remain subject to all obligations.

SUSPENSION OR CESSATION OF MEMBERSHIP IN THE AUTHORITY

(c) Any member which is suspended from membership in, or ceases to be
a member of, the Authority shall automatically be suspended from
membership in, or cease to be a member of, the Enterprise, as the
case may be.

RIGHTS AND DUTIES OF GOVERNMENTS CEASING TO BE MEMBERS

(d)   (i)  When a Government ceases to be a member it shall remain
liable for any amounts due from it to the Enterprise. The En-
terprise and the Government may agree on a final settlement
of account and a final settlement of all obligations of the
Government to the Enterprise.

(ii) If such agreement shall not have been made within six months
after the Government ceases to be a member or such other
time as the Enterprise and such Government may agree, the
settlement shall be made in accordance with the following
conditions:
(a) Any payments due to the Government may be made in

such instalments, at such times and in such available
currency or currencies as the Enterprise reasonably
determines, taking into account the financial position
of the Enterprise;

(b) Any amount due to the Government shall be withheld
so long as the Government or any of its agencies re-
mains liable to the Enterprise for payment of any amount
and such amount may, at the option of the Enterprise,
be set off, as it becomes payable, against the amount
due from the Enterprise;

(c) If the Enterprise sustains a net loss on the operations
pursuant to paragraph 7 as of the date when the Govern-
ment ceases to be a member, and the amount of such loss
exceeds the amount of the reserves provided therefore on
such date, such Government shall repay on demand the
amount by which the amount due to the Government
would have been reduced if such loss had been taken
into account when the latter amount was determined.

(iii) In no event shall any amount due to a Government under this
paragraph be paid until six months after the date upon which
the Government ceases to be a member. If within six months of
the date upon which any Government ceases to be a member
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the Enterprise suspends operations under subparagraph (e)
of this paragraph, all rights of such Government shall be
determined by the provisions of such subparagraph (e) and
such Government shall be considered still a member of the
Enterprise for purposes of such subparagraph (e), except that
it shall have no voting rights.

SUSPENSION OF OPERATIONS AND SETTLEMENT OF OBLIGATIONS

(e) (i)  The Enterprise may permanently suspend its operations
if, on the recommendation of the Enterprise, the Assembly, by
a vote of two thirds of its members so decides. After such
suspension of operations the Enterprise shall forthwith cease
all activities, except those incident to the orderly realization,
conservation and preservation of its assets and settlement of
its obligations. Until final settlement of such obligations and
distribution of such assets, the Enterprise shall remain in
existence and all mutual rights and obligations of the Enter-
prise and its members under this Annex shall continue
unimpaired, except that no member shall be suspended or
withdrawn and that no distributions shall be made to mem-
bers except as in this subparagraph provided.

(ii) No distribution shall be made to members until all liabilities
to creditors shall have been discharged or provided for and
until the Assembly, by vote of a majority of its members shall
have decided to make such distribution.

(iii) Subject to the foregoing, the Enterprise shall distribute the
assets of the Enterprise to members in accordance with Ar-
ticle 49 of this Part of the Convention, subject, in the case of
any member, to prior settlement of all outstanding claims by
the Enterprise against such member. Such distribution shall
be made at such times, in such currencies, and in cash or
other assets as the Enterprise shall deem fair and equitable.
Distribution to the several members need not necessarily be
uniform in respect of the type of assets distributed or of the
currencies in which they are expressed.

(iv) Any member receiving assets distributed by the Enterprise
pursuant to this paragraph shall enjoy the same rights with
respect to such assets as the Enterprise enjoyed prior to their
distribution.

STATUS, IMMUNITIES AND PRIVILEGES

9. (a)  To enable the Enterprise to fulfil the functions with which it is
entrusted, the status, immunities and privileges set forth herein shall
be accorded to the Enterprise in the territories of each member.
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STATUS OF THE ENTERPRISE

(b) The Enterprise shall possess full juridical personality, and in par-
ticular, the capacity:
(i) To contract;
(ii) To acquire and dispose of immovable and movable property;
(iii) To institute legal proceedings.

POSITION OF THE ENTERPRISE WITH REGARD TO JUDICIAL PROCESS

(c) Actions may be brought against the Enterprise only in a court of
competent jurisdiction in the territories of a member in which the
Enterprise has an office, has appointed an agent for the purpose of
accepting service or notice or process, has entered into a contract
for goods or service, or has issued securities. The property and as-
sets of the Enterprise shall, wheresoever located and by whomsoever
held, be immune from all forms of seizure, attachment or execution
before the delivery of final judgement against the Enterprise.

IMMUNITY OF ASSETS FROM SEIZURE

(d) Property and assets of the Enterprise, wherever located and by whom-
soever held, shall be immune from search, requisition, confiscation,
expropriation or any other form of seizure by executive or legisla-
tive action.

IMMUNITY OF ARCHIVES

(e) The archives of the Enterprise shall be inviolable

FREEDOM OF ASSETS FROM RESTRICTIONS

(f) To the extent necessary to carry out the operations provided for in
this Annex and subject to the provisions of this Annex, all property
and assets of the Enterprise shall be free from restrictions, regula-
tions, control and moratoria of any nature.

PRIVILEGES FOR COMMUNICATION

(g) The official communications of the Enterprise shall be accorded by
each member the same treatment that it accords to the official com-
munications of other members.

IMMUNITIES AND PRIVILEGES OF OFFICERS AND EMPLOYEES

(h) The members of the Governing Boards, alternates, officers and em-
ployees of the Enterprise:
(i) Shall be immune from legal process with respect to acts per-

formed by them in their official capacity;
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(ii) Not being local nationals, shall be accorded the same immu-
nities from immigration restrictions, alien registration
requirements and national service obligations and the same
facilities as regards exchange restrictions as are accorded
by members of the representatives, officials, and employees of
comparable rank of other members;

(iii) Shall be granted the same treatment in respect of travelling
facilities as is accorded by members to representatives, offi-
cials and employees of comparable rank of other members.

IMMUNITIES FROM TAXATION

(i) (i) The Enterprise, its assets, property, income and its opera-
tions and transactions authorized by this Annex, shall be
immune from all taxation and from all customs duties. The
Enterprise shall also be immune from liability for the collec-
tion or payment of any tax or duty.

(ii) No tax shall be levied on or in respect of salaries and emolu-
ments paid by the Enterprise to members of the Board,
alternates, officials or employees of the Enterprise who are
not local citizens, subjects, or other local nationals.

(iii) No taxation of any kind shall be levied on any obligation or
security issued by the Enterprise (including any dividend or
interest thereon) by whomsoever held:
(a) Which discriminates against such obligation or secu-

rity solely because it is issued by the Enterprise; or
(b) If the sole jurisdictional basis for such taxation is the

place or currency in which it is issued, made payable
or paid, or the location of any office or place of busi-
ness maintained by the Enterprise.

APPLICATION OF ARTICLE

(j) Each member shall take such action as is necessary in its own terri-
tories for the purpose of making effective in terms of its own law, the
principles set forth in this Annex and shall inform the Enterprise of
the detailed action which it has taken.

WAIVER

(k ) The Enterprise in its discretion may waive any of the privileges and
immunities conferred under this article to such extent and upon
such conditions as it may determine.
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IV.   FIFTH SESSION OF THE THIRD UNITED NATIONS
CONFERENCE ON THE LAW OF THE SEA

(NEW YORK, 2 AUGUST – 17 SEPTEMBER 1976)

At the first Plenary meeting of the UNCLOS III on 2 August 1976, the
President said that the Conference should try to reach agreement on the key
issues. In this regard he had felt that he should give his detached view on what
those issues were and he had done so in document A/CONF.62/L.12/Rev.1.1  In
that document he had made it clear that this was not the final work on the
subject and that it would be left to each Chairman and Committee to decide
what the key issues were.2  Concerning the First Committee those issues were,
inter alia,

(a) the powers and functions of the Authority in regard to control or
regulation of activities in the Area (articles 9 and 21 and Annex I)

(b) the organs of the Authority and their respective powers and func-
tions (articles 26-28)

(c) Finance (articles 46-51).3

Furthermore he had indicated in the same document that there were cer-
tain questions which have been the subject only of a preliminary exchange of
views. The provisions in regard to them require different treatment from ques-
tions which have been the subject of negotiation and in regard to which the
revision of the original text was appropriate. They were:

(a) Basic conditions of prospecting, exploration and exploitation – Annex I
(b) The Statute of the Enterprise – Annex II
(c) The Statute of the seabed dispute settlement system – Annex III
(d) Special appendix on financial arrangements in regard to which two

sets of proposals, described as “Approach A” and “Approach B” have been
presented by the Chairman.4

At the first meeting of the First Committee on 4 August 1976, the Chairman
said that Part I of the RSNT had been drawn up by him primarily to indicate his
own views of what would be the best basis for a consensus. The ideas con-
tained in that text were therefore his own and did not claim to reflect the
conclusions of all participants.5

During this session the First Committee worked through formal and infor-
mal meetings, its workshops and the negotiating group of its workshop. The
workshop discussed the system of exploitation particularly article 22 of the
RSNT and the related provision in Annex I on the basic conditions of prospect-
ing, exploration and exploitation. The workshop later decided to undertake
negotiations on the system of exploitation in a negotiating group.6

Discussions in the Committee reflected the concern over the lack of con-
crete results. This slow progress was attributed in part to the difficulty in
finding a system of exploitation that would be acceptable to all.7

During its 28th meeting the First Committee requested the Secretariat to
make a study on alternative means of financing the Enterprise, on the basis of
assumptions set out by the Special Representative of the Secretary-General
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and the provisions of Part I of the RSNT, particularly the relevant section of
Annex II.8

At the 32nd meeting on 7 September 1976, the Secretary-General pre-
sented to the Committee a study entitled “Alternative means of financing the
Enterprise” (A/CONF.62/C.1/L.17). No discussion was held on the paper ow-
ing to the shortage of time.9

 At the 26th meeting on 5 August 1976, the First Committee decided to
establish a workshop in order to conduct its work in an informal setting.10

The workshop commenced its discussion with the system of exploitation
of the international seabed area, particularly article 22 of Part II of the RSNT
and the related paragraphs in Annex I on the basic conditions of prospecting,
exploration and exploitation. At its meetings on 18 and 19 August, three papers
on the system of exploitation were presented and distributed as Workshop
Paper Nos. 1, 2 and 3.11

At the 34th meeting of the First Committee on the 9 September the Co-
Chairmen presented their final report on the activities of the workshop.12

Here are certain relevant excerpts from this report:
Workshop Paper No. 1 … asserted the pre-eminence of the Authority and

its full and effective control over activities in the international seabed area
as a means of ensuring compliance with the provisions of the Convention.
According to this paper it would be necessary to make the Enterprise a
concrete and financially viable entity. The proponents of this paper did not
support a parallel system of exploitation as set forth in the RSNT.13

According to this paper, activities in the Area should be conducted ex-
clusively by the Authority directly, through the Enterprise in accordance
with a formal written plan of work, or, as determined by the Authority, through
a form of association between the Enterprise and the specified entities pursu-
ant to a contract. The plan of work or the contract would be drawn up or
entered into in accordance with Annex I and approved by the Council after
review by the Technical Commission. For the purpose of securing compli-
ance at all times with the relevant provisions and instruments, the Authority
should exercise full and effective control over the activities in the Area. States
Parties should assist the Authority by taking all measures necessary to se-
cure such compliance. The paper further provided that the Authority should
avoid discrimination in the exercise of its powers and functions and that all
rights granted should be fully safeguarded. Special consideration for devel-
oping countries, including the conduct of activities by the Authority in certain
parts of the Area solely in association with them, should not be deemed
discriminatory.14

Flexibility was maintained in the provision as to when title to minerals
and processed substances could be passed from the Authority. The Authority
would be required to adopt appropriate administrative procedures, rules
and regulations for making an application and for the qualifications of an
applicant. Such qualifications included financial standing, technological
capability and satisfactory performance under previous contracts with the
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Authority, if any. In assessing the qualifications of a State Party, its character
as a State should be taken into account. Every applicant should be treated
on an equal footing and would be required to fulfil four specific require-
ments: the undertaking to comply with and to accept as enforceable all the
obligations; acceptance of control by the Authority; satisfactory assurance
of fulfilment of obligations in good faith; and the undertaking to promote the
interests of developing countries by association or other means. In view of
the two main methods of operation embodied in article 22 mentioned above,
one new paragraph was added to provide that the procedures for the Enter-
prise should be governed by such provisions as the Authority might establish
in its rules and regulations and by the Statute of the Enterprise. Furthermore,
its activities should be conducted in accordance with the resource policy
and the relevant decisions of the Authority in implementation thereof.15

The Authority should determine when to conduct activities in the Area in
association with entities. With respect to selection of applicants, the Author-
ity would be empowered, on its own initiative, or upon receiving an
application, to initiate selection procedures for applicants and to publish
and make known a time-limit for receiving other applications.16

Subject to the foregoing, the Authority should enter into negotiations with
the applicant on the terms of a contract, provided that the applicant possessed
the requisite qualifications and complied with the procedures established for
applications, that the application did not relate to those parts of the Area
retained solely for the conduct of activities by the Enterprise or by it in associa-
tion with the developing countries; and that the contract complied with the
resource policy and the relevant decisions of the Authority. The terms of a
contract to be negotiated were clearly set out in the text. They included the
respective contributions of the Authority and the contractor in association,
including the contribution of funds, materials, equipment, skills and know-
how as necessary for the conduct of operations covered by the contract and the
extent of the participation of developing countries therein, as well as the proper
financial arrangements. Provisions were also made to cover cases where more
than one application is received, whereby selection would be on a competitive
basis, and any preference and priority would be accorded at a subsequent
stage to an applicant who had previously entered into a contract for a sepa-
rate stage or stages of operations. The Authority could re-initiate the procedure
for selection of applicants, if after a specified period and after negotiations had
been entered into, a contract had not been concluded.17

The Authority was empowered to determine after exploration, that, in a
certain part of the contract area, activities should only be conducted by it
either through the Enterprise or in association with developing countries,
the Enterprise have the first right of refusal. When considering applications
of such an area, the Authority was required to ensure that the developing
country or countries would obtain substantial benefits. Reference to the is-
sue of a quota or antimonopoly provision was maintained in the text of
Workshop Paper No. 1.18
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The paper was further supported by other delegations both from devel-
oped and developing countries, some of whom stressed that the activities
within the international seabed should naturally be conducted directly by
the Authority since the Authority would be composed of all countries repre-
senting humanity as a whole. They therefore opposed the provisions of
Workshop Papers Nos. 2 and 3 because they ignored the principle that the
international seabed was the common heritage of mankind. Some other del-
egations were prepared to support the general approach taken in Workshop
Paper No. 1 as the best basis for working out a more generally acceptable
system of exploitation. A general agreement would need to recognize that the
Convention must give some assurance of access to the Area for States Parties
and other entities, and that its provisions must enable the Enterprise to
establish itself as a viable concern.19

The report continues by stating that, according to Workshop Paper No. 2, …
the activities in the Area should be conducted both by States Parties and
directly by the Authority. The Authority would determine the part or parts of
the Area in which it would conduct its activities. The Authority’s area would
not exceed that in which activities would be carried out by States Parties.
The activities of States Parties would be conducted on the basis of contracts
with the Authority and they would come under its effective financial and
administrative supervision. States Parties might carry out activities through
State enterprises or juridical persons registered in and sponsored by States.
States Parties sponsoring such entities would be responsible for taking all
necessary measures to ensure that such entities complied with the provisions
of Part I of the Convention, Annex I and the rules, regulations and proce-
dures adopted by the Authority in accordance with article 28. All States
Parties would have equal rights to participate in activities in the Area irre-
spective of their geographical location, social system and level of industrial
development, and particular consideration would be given to the needs of
developing countries, including those which are landlocked or geographi-
cally disadvantaged. It should be noted that while activities would be
conducted in accordance with the basic conditions in Annex I, such condi-
tions were not elaborated in this workshop paper. On this point, it was
explained that the present provisions of Annex I of the Revised Single Negoti-
ating Text could not be taken as being totally acceptable. It was stressed that
the right of States to conduct exploration and exploitation activities in the Area
followed naturally from the concept of the common heritage of mankind since
States are juridical representatives of mankind under international law, and that
these rights should therefore be guaranteed in the Convention itself and not left
to the discretion of the Authority. Furthermore, the system of exploitation would
need to take account of the legitimate rights and interests of the socialist system,
which was one of the main systems in the world; no seabed regime and machinery
would be viable without taking this into account. Although the paper did not
contain any clause, it was stressed that such a clause should none the less be an
integral part of the system of exploitation as presented in this paper.20
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According to the report, this workshop paper was supported by a num-
ber of delegations since they considered that the system it proposed took into
account the positions of all delegations and could therefore be regarded as
a compromise.21

According to Workshop Paper No. 3, … there would be a parallel or dual
access system. In introducing this paper, it was pointed out that a parallel
system could be a method of accommodating the interests of all States and the
international community in general, so as to best reflect the principle of the
common heritage of mankind. States Parties or other entities and the Enter-
prise would carry out activities in the Area directly by entering into contracts
with the Authority. All such activities would be in accordance with Annex I
and the rules, regulations and procedures adopted by the Authority. The
Authority would have effective fiscal and administrative supervision over all
activities in the area to secure effective compliance with Part I of the Conven-
tion, Annex I and the rules and regulations and procedures adopted by the
Authority. States Parties who sponsor other entities would assist the Author-
ity by taking all appropriate measures to ensure such compliance. The
Authority should promote and encourage activities in the Area and should
avoid discrimination in granting access and in implementing its powers and
functions. The Authority would be forbidden to impair any rights granted
under Part I of the Convention and must fully safeguard such rights. Pursu-
ant to specific articles in Part I of the Convention dealing with scientific
research, technology transfer and the distribution of revenues, the Authority
would be empowered to give special consideration to the interests and needs
of developing countries, particularly the landlocked and geographically
disadvantaged among them. Such special consideration would not be deemed
to be discrimination.22

Title to the resources would be vested in the contractor at the moment the
resources were recovered from the Area pursuant to a contract. A contract
would be entered into by the Authority if the applicant was qualified by
virtue of his financial standing and technological capability. The Enterprise
and States Parties would be presumed to be so qualified. An applicant would
also be required to submit a work programme to the Authority which would
fully take into account the Authority’s rules and regulations. All contractors
would be required to accept the supervision of the Authority. Subject only to
these requirements, the Authority would award a contract; but if it had re-
ceived simultaneously an application for a contract in the same area, the
contract would be awarded on a competitive basis. If no such competing
application were received, a properly qualified applicant would be granted
a contract within 90 days and the Authority would not have the right to
refuse to enter into such a contract if the financial arrangements criteria set
forth in paragraph 9 (d) had been satisfied and the contract was in all other
respects in strict conformity with the Convention and the Authority’s rules
and regulations. It would be the obligation of the contractor to provide the
funds, materials, equipment, skills and know-how as necessary for the con-
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duct of operations under the contract. The paper made clear that the proce-
dural and substantive provisions of Annex I relating to contracts would
apply mutatis mutandis to the Enterprise. It was emphasized that the parallel
system could not serve as the basis for a compromise if the Enterprise were on
an equal footing with other applicants for contracts.23

When this paper was introduced it was also indicated that certain mat-
ters in articles 28 and 31 would need to be taken up since they were connected
with the system of exploitation. In that respect the Revised Single Negotiat-
ing Text was not acceptable but a system in which the Authority could
disapprove contracts when an applicant failed to meet objective criteria
specified in the Convention could be acceptable. Under this approach, the
Authority would be deemed to have approved contracts within a stated pe-
riod of time unless the Council took a decision to disapprove a contract
submitted by the Technical Commission. In those cases, the Council would be
required to state in what particular respects the applicant had failed to meet
the specified objective criteria and the applicant, in turn, would be given the
opportunity to remedy such defects. The contract would then be resubmitted
to the Technical Commission, and consequently to the Council. Although
Workshop Paper No. 3 was presented essentially as a counter proposal to
Workshop Paper No. 1, it was felt that this move was desirable in order to lay
the groundwork for an accommodation at the appropriate time.24

As stated in the report, Workshop Paper No. 3 was supported by a num-
ber of delegations from developed countries. These delegations accepted the
principle of direct operations by the Authority provided that the Convention
guaranteed access for States Parties and other entities and acceptable eco-
nomic terms and that the Convention specified the conditions for treating
favourably the Enterprise and the developing countries.25

In his report to the Conference on the work of the First Committee on 6
September 1976, the Chairman of the Committee indicated that “during the
session, some dramatic proposals were made public outside the forum of this
Committee for a substantial input into our endeavours, provided the system
of exploitation eventually agreed upon was acceptable to the Government
concerned.”26

The Chairman referred to the United States Secretary of State, Dr. Henry
Kissinger, who declared that “his Government would be prepared to agree to a
means of financing the Enterprise in such a manner that it could begin its
mining operations either concurrently with the mining of State or private
enterprise or within an agreed time span that was practically concurrent and,
further, that the United States would be prepared to include in the Convention
agreed provisions for the transfer of technology so that the existing advantage
of certain industrial States would be equalized over a period of time.” 27

The Chairman said that he did not think that “… anyone could fail to
agree that these indications on the part of the United States, an active mem-
ber of one of the major interest groups involved in the negotiations (the
industrialized powers), have been extremely helpful, although it could be
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more helpful still when greater details are known. It deserved the most seri-
ous consideration. It was noted, however, that the proposal comes with a
clear condition that it would have relevance only in the event that the type of
system which certain of the industrialized countries are prepared to accept,
i.e. a system where it would be guaranteed that the Enterprise would operate
in association or side by side with States and private firms on a permanent
basis, were to gain general acceptance. Nevertheless it could be an impor-
tant element in the choices that the Conference would have soon to make.”28

In this context, according to the Chairman’s report, Nigeria’s Attorney-
General and Commissioner for Justice, Mr. Justice Dan Ibekwe, similarly
proposed what he considered to be “the area of least resistance.” “He sug-
gested in effect a joint venture system applying to all activities of exploration
and exploitation in the Area; this, he argued, would avoid the problem of the
types of relationship proposed between the Authority on the one hand and
States and private parties on the other.”29

The Chairman also talked about Mr. Kissinger’s proposal to establish a
periodic review conference at intervals of, say, twenty-five years. According to
the Chairman, “this thought was also helpful in its attempt to find a way of
allaying the fears of a permanent imposition on the international community
of a system of exploitation that might prove to be unsuitable in the earlier
years of its existence. This was a politico-technical question which politi-
cians must decide on with guidance from technologists or miners. There
could be consequences deriving from the lifetime and availability of the
valuable mine sites. One implication of this idea was that, should there be no
agreement on a new system of exploitation at the end of the review period, the
same “parallel” system would continue. However, it was important that a
major force among the industrialized countries was prepared, in certain
circumstances, to think in terms of an initial period, after which another
system of exploitation might, if agreed, be brought into operation.”30

In the Chairman’s opinion, “very interesting possibilities for resolving
our difficulties could lie in that direction provided that no serious conse-
quences were involved. The developing countries, which had shown a
willingness to examine new ideas would undoubtedly wish to ponder on this
one, as well as its implications. At the same time, consideration should be
given to measures which would also allow the Enterprise to play a signifi-
cant role in the exploration and exploitation of the Area in those earlier
years.”31

The Chairman went further by saying “Intimately connected with any
system of exploitation the Conference would choose was the matter of mak-
ing the Enterprise a reality, of making it operational and competitive; for
many, it was also a question of shaping it in such a way that it will be able to
assume the function of sole exploiter of seabed resources. Mr. Kissinger’s
indications on this matter contemplated the Enterprise in a particular set-
ting – a setting in which it would operate in parallel with State and private
enterprises on a permanent basis. It was possible of course that the Confer-
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ence deliberations could end differently and that the Enterprise would emerge
in a different and potentially dominant role.”32

The Chairman held the view that “… the Conference should direct its
thinking to methods of structuring, funding and generally equipping the
Enterprise to build technological capabilities and managerial skills, inde-
pendent of the particular system contemplated. The Enterprise, mankind’s
business arm, must be viable. It could not and must not depend purely on the
benevolence of willing States alone. Financing should be on a proportion-
ate and co-operative basis to the extent possible, and should aim at making
it self-financing in the shortest possible time.”33  In this regard he complimented
Document A/CONF.62/C.1/L.17 (Alternative means of financing the Enter-
prise, Preliminary note by the Secretary-General) prepared by the Secretariat
which he believed would facilitate the decisions the Conference would have to
take on this subject.34
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V.   SIXTH SESSION OF THE THIRD UNITED NATIONS CON-
FERENCE ON THE LAW OF THE SEA
(NEW YORK, 24 MAY -15 JULY 1977)

At the 78th Plenary meeting of UNCLOS III held on 28 June 1977, the Con-
ference decided that the President should undertake jointly with the Chairmen of
the three Committees, the preparation of an ICNT which would bring together in
one document the draft articles relating to the entire range of subjects and issues
covered by Parts I, II, III and IV of the RSNT. It was agreed that for this purpose
the President and the Chairmen of the three Committees would form a team under
the President’s leadership and that the Chairman of the Drafting Committee and
the Rapporteur-General would be associated with the team.1

It was understood that while the President would be free to proffer his
own suggestions on the proposed provisions of any part of the composite
text, in regard to any matter which fell within the exclusive domain of a particu-
lar Chairman and that Chairman’s judgement as to the precise formulation to be
incorporated in the text should prevail.2

It was also agreed that the Composite Negotiating Text would be informal
in character and would have the same status as the ISNT and the RSNT and
would only provide a basis for negotiation. In order to ensure the comprehen-
sive character of the ICNT, it was thought fit to include a preamble and final
clauses.3

At the 38th meeting on 25 May 1977, the Chairman of the First Committee
proposed the following programme of work:

(a) the issues of exploitation, notably the modalities of the system of
exploitation, basic conditions for exploration and exploitation, the viability of
the Enterprise and the policies of the Authority;

(b) the institutional questions; and
(c) the dispute settlement system.4

A Working Group was established within the First Committee.
In his memorandum on Document A/CONF.62/WP.10 which contained the

ICNT and constituted the work of the above mentioned team, the President of
the Conference indicated that the structure of the ICNT did not retain the order
of the four parts of the Revised Negotiating Text but had been established on
the principle that the most logical progression in the proposed new Conven-
tion on the Law of the Sea would be from areas of national jurisdiction, such as
the territorial sea, through an intermediate area such as the exclusive economic
zone, to the area of international jurisdiction.5

Concerning Part I of the RSNT, the President stated that at the time of its
preparation, the Chairman of the First Committee had noted in his introduction
to that text that there were still subjects that had not been given detailed
consideration, namely the annex on the Statute of the Enterprise, the annex on
the seabed disputes settlement system, articles 33 to 40 of the main body of the
text dealing with the Tribunal, and a “Special Appendix” to the annex on basic
conditions of prospecting, exploration and exploitation which was to deal with
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financial arrangements. While these areas of the RSNT, particularly the Statute
of the Enterprise and articles 33 to 40 on the settlement of disputes had since
received closer attention, there was still much to be done.6

He added that it should also be recalled that following the preparation of
the RSNT at the Fifth Session, the First Committee devoted itself almost en-
tirely to the question of a system of exploitation and succeeded only in reducing
the problem to some basic questions which still remained to be solved. It may
be claimed, however, that remarkable progress had since been made in over-
coming what threatened to be a complete deadlock.7

The issues and subjects falling within the First Committee’s purview were
now covered in Part XI of the ICNT.

As indicated in the memorandum, with regard to the substantive changes
made in the provisions of Part I of the RSNT now appearing as Part XI and in
Annexes II and III, it must be recalled that:

(i) At the Fifth Session the First Committee devoted itself almost exclu-
sively to negotiation of the system of exploitation, namely the RSNT, article 22,
and the related paragraphs of Annex I;

(ii) At intersessional consultations held in Geneva the proposed “mini-
package” on the system of exploitation was developed in greater detail to include,
most important of all, the setting up and financing of the Enterprise and also the
question of refining and revising the temporary or interim system envisaged;

(iii) At the beginning of the Sixth Session, in order to facilitate the First
Committee’s work, the Chairman established that the “mini-package” would
comprise the resource policy of the Authority (RSNT, article 9), the system of
exploitation (RSNT, article 22, related paragraphs of the annex, and provision
for a periodic and definitive review of the system as proposed in articles 64 and
65, introduced intersessionally), and the setting up and financing of the Enter-
prise, particularly in the start-up phase.8

The Chairman of the First Committee also established that in addition to
this “mini-package” the Committee would need to take up the other elements
which make up the larger package, viz. institutional questions and settlement
of disputes. The Committee, through a Chairman’s Negotiating Group, devel-
oped further the elements of a possible compromise on the RSNT, articles 9, 22
to 38, 41 and 49, and in paragraphs 8 (new) and 8 bis of Annex I, and on the
Statute of the Enterprise. It would thus be clear that most of the changes
introduced in the present text have occurred in those articles and paragraphs.9

Attention was drawn to the changes made by the Chairman of the First
Committee and appearing in articles 150, 151, 153, 159 and 160, 169, 187 and 192
and in paragraphs 4, 5, 6 and 7 of Annex II of the composite text reproduced
hereafter. The President indicated that most of the major changes were in-
tended by the Chairman to overcome the fundamental difficulties that still
remain as to the approach which should be adopted towards the temporary
system of exploration and exploitation.10

In this regard, paragraph 2 (ii) of article 151 is of special importance. In
order to meet the concern that the temporary system might not ensure the
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balance intended between on the one hand the Area reserved for the Enter-
prise and developing countries and on the other hand the contract areas to be
exploited by States Parties and other entities in association with the Authority,
which is the most important evaluation to be made by the Review Conference
as stated in paragraph 2 of article 153, the Chairman added to paragraph 2 of
article 151 the requirement that the contractual or other arrangements made by
the Authority with States Parties and other entities would be such as to enable
the Authority to fulfil its most important function, as set out in paragraph 1 of
that article. While specific reference has been made to technology and finan-
cial and other resources, the wording is not intended to determine the actual
type or form of contract or other arrangement. It would not, for example, auto-
matically impose joint arrangements.11

In addition to the references to technology in subparagraph (ii) of para-
graph 2 and paragraph 8 of article 151, there are numerous other references to
transfer of technology to the Enterprise or to the development of the techno-
logical capability of the Authority. The Chairman of the First Committee felt
that there was, undoubtedly, need to strengthen this most important require-
ment of the Authority and also the need to mention this aspect in the context of
the qualification of applicants, while fully realizing that, in the present text as a
whole, the numerous references may not all be necessary or be appropriately
placed and that, in addition to the problem of their co-ordination, the question
as a whole and the implications, legal and financial, of the acquisition of tech-
nology by the Authority would need further and more detailed examination.12

The President added that the Chairman of the First Committee felt the new
text had made a considerable advance on the RSNT in two other areas, those
concerning the Enterprise and the question of review, and that perhaps the
single most important factor in the emergence of a new compromise was to
provide for the rapid creation of a viable Enterprise. The text effectively gave a
higher status to the role of the Enterprise as an operating entity vis-à-vis
States Parties and other entities. The introduction of joint arrangements as a
possible option, the establishment of a special fund to cover the first mine site,
and provisions concerning its acquisition of technology were intended essen-
tially to facilitate its start-up.13

Furthermore, while in the view of the Chairman of the First Committee the
new text represented a considerable advance on the stages of negotiation
reflected by the RSNT formulations, much work remained to be done on the
corresponding provisions of the composite text. Apart from those questions
which had earlier been mentioned as requiring further attention, there was the
question of the Enterprise. Given the limited applicability of the new Annex II,
there may be a need to clarify the institutional provisions pertaining to the
plans of work to be drawn up by the Enterprise. The work carried out on the
financial terms of contracts may need to be complemented by a similar effort
encompassing joint arrangements involving the Enterprise. There may still be
some aspects of the general financial structure of the Authority affecting the
Enterprise which could benefit from a further discussion, taking into account
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the report by the Secretary-General. That report would also be useful in further
discussions on the question of joint arrangements.14

The excerpts relevant to the Enterprise in the ICNT are reproduced below:

A/CONF.62/WP.10
(15 July 1977)

Informal Composite Negotiating Text 15

…

Article 156
Organs of the Authority

1. There are hereby established as the principal organs of the Author-
ity, an Assembly, a Council and a Secretariat.

2. There is hereby established the Enterprise, the organ through which
the Authority shall directly carry out activities in the Area.

3. Such subsidiary organs as may be found necessary may be estab-
lished in accordance with this part of the present Convention.

4. The principal organs shall each be responsible for exercising those
powers and functions which have been conferred on them. In exercising such
powers and functions, each organ shall act in a manner compatible with the
distribution of powers and functions among the various organs of the Au-
thority, as provided for in this Part of the present Convention.

...

Article 169
The Enterprise

1. The Enterprise shall be the organ of the Authority which shall carry
out activities in the Area directly, pursuant to subparagraph (i) of the para-
graph 2 of article 151 and in accordance with the general policies laid down
by the Assembly. Activities conducted by the Enterprise shall be subject to the
directives and control of the Council.

2. The Enterprise shall, within the framework of the international legal
personality of the Authority, have such legal capacity and functions as pro-
vided for in the Statute set forth in Annex III to the present Convention, and
shall in all respects be governed by the provisions of this Part of the present
Convention. Appointment of the members of the Governing Board shall be
made in accordance with the provisions of the Statute set forth in Annex III.

3. The Enterprise shall have its principal place of business in the seat
of the Authority.

4. The Enterprise shall in accordance with paragraph 3 of article 173
and paragraph 10 of Annex III, be provided with such funds as it may require
to carry out its functions, and shall receive technology as provided in article
144, and other relevant provisions of the present Convention.

...



115

ANNEX II
BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION

TITLE TO MINERALS

1. Title to minerals shall normally be passed upon recovery of the
minerals pursuant to a contract of exploration and exploitation. In the case
of contracts pursuant to subparagraph (b) of paragraph 3 of this annex for
stages of operations, title to the minerals or processed substances shall pass
in accordance with the contract. This paragraph is without prejudice to the
rights of the Authority under paragraph 7 of this annex.

PROSPECTING

2. (a)  The Authority shall encourage the conduct of prospecting in the
Area. Prospecting shall be conducted only after the Authority has
received a satisfactory written undertaking that the proposed pros-
pector shall comply with the present Convention and the relevant
rules and regulations of the Authority concerning protection of the
marine environment, the transfer of data to the Authority, the train-
ing of personnel designated by the Authority and accepts verification
of compliance by the Authority with all of its rules and regulations
in so far as they relate to prospecting . The proposed prospector
shall, together with the undertaking, notify the Authority of the
broad area or areas in which prospecting is to take place. Prospect-
ing may be carried out by more than one prospector in the same
area or areas simultaneously. The Authority may close a particular
area for prospecting when the available data indicate the risk of
irreparable harm to a unique environment or unjustifiable interfer-
ence with other uses of the Area.

(b) Prospecting shall not confer any preferential, proprietary, or exclu-
sive rights on the prospector with respect to the resources or
minerals..

EXPLORATION AND EXPLOITATION

3. (a)  Exploration and exploitation shall only be carried out in areas
specified in plans of work referred to in paragraph 3 of article 151
and approved by the Authority in accordance with the provisions of
this annex and the relevant rules, regulations and procedures
adopted pursuant to paragraph 11 of this annex.

(b) Contracts shall normally cover all stages of operations. If the appli-
cant for a contract applies for a specific stage or stages, the contract
may only comprise such stage or stages. Nothing in this paragraph
shall in any way limit the discretion of the Enterprise.
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(c) Every contract entered into by the Authority shall:
(i) Be in strict conformity with the present Convention and the

rules and regulations prescribed by the Authority.
(ii) Ensure control by the Authority at all stages of operations in

accordance with paragraph 4 of article 151;
(iii) Confer exclusive rights on the Contractor in the contract area

in accordance with the rules and regulations of the Authority.
...

ACTIVITIES CONDUCTED BY THE ENTERPRISE

6. Activities in the Area conducted under subparagraph (i) of para-
graph 2 of article 151 through the Enterprise shall be governed by the
provisions of Part XI of the present Convention including the resource policy
set forth in article 150 and the relevant decisions of the Authority in imple-
mentation thereof, as well as the Statutes of the Enterprise and by the rules,
regulations and procedures adopted under subparagraph (xvi) of paragraph
2 of article 158 and subparagraph (xiv) of paragraph 2 of article 160.

...

TRANSFER OF DATA

8. The Contractor shall transfer in accordance with the rules and regu-
lations and the terms and conditions of the contract to the Authority at time
intervals determined by the Authority all data which are both necessary and
relevant to the effective implementation of the powers and functions of the
organs of the Authority in respect of the contract area. Transferred data in
respect of the contract area, deemed to be proprietary, shall not be disclosed
by the Authority, and may only be used for the purposes set forth above in this
subparagraph. Data which are necessary for the promulgation of rules and
regulations concerning protection of the marine environment and safety shall
not be deemed to be proprietary. Except as otherwise agreed between the
Authority and the Contractor, the Contractor shall not be obliged to disclose
proprietary equipment design data.

TRAINING PROGRAMMES

9. The Contractor shall draw up practical programmes for the train-
ing of personnel of the Authority and developing countries, including the
participation of such personnel in all activities covered by the contract.

EXCLUSIVE RIGHT TO EXPLORE AND EXPLOIT IN
THE CONTRACT AREA

10. The Authority shall, pursuant to Part XI of the present Convention
and the rules and regulations prescribed by the Authority, accord the Con-
tractor the exclusive right to explore and exploit the contract area with the
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Authority in respect of a specified category of minerals and shall ensure that
no other entity operates in the same contract area for a different category of
minerals in a manner which might interfere with the operations of the Con-
tractor. The Authority shall not, during the continuance of a contract, permit
any other entity to carry out activities in the same area for the same category
of minerals. The Contractor shall have security of tenure in accordance with
paragraph 6 of article 151.

...

ANNEX III
STATUTE OF THE ENTERPRISE

PURPOSE

1. (a)  The Enterprise shall carry out activities of the Authority in the
Area in the performance of its functions in implementation of article
169.

(b) In the performance of its functions and in carrying out its purposes,
the Enterprise shall act in accordance with the provisions of Part XI
of the present Convention and its annexes, including article 151
and the resource policy set forth in article 150 and the relevant
decisions of the Authority in implementation thereof.

RELATIONSHIP TO THE AUTHORITY

2. (a)  Pursuant to article 169 the Enterprise shall be subject to the
general policies laid down by the Assembly and the directives and
control of the Council.

(b) Nothing in this Convention shall make the Enterprise liable for the
acts or obligations of the Authority, or the Authority liable for the
acts or obligations of the Enterprise.

LIMITATION OF LIABILITY

3. No member of the Authority shall be liable by reason only of its
membership for the acts or obligations of the Enterprise.

STRUCTURE OF THE ENTERPRISE

4. The Enterprise shall have a Governing Board, a Director-General
and such staff as may be necessary for the performance of its duties.

GOVERNING BOARD

5. (a)  The Governing Board shall be responsible for the conduct of
operations of the Enterprise, and for this purpose shall exercise all
the powers given to it by this annex.
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(b) The Governing Board shall be composed of 15 qualified, competent
and experienced members elected by the Assembly. Election of these
members shall be based on the principle of equitable geographical
representation, taking special interests into account.

(c) Members of the Board shall be elected for a period of four years and
shall be eligible for re-election. Due regard should be paid to the
desirability of rotating seats.

(d) Each member of the Board shall have one vote. All matters before
the Board shall be decided by a majority of the votes cast.

(e) Each member of the Board shall appoint an alternate with full pow-
ers to act for him when he is not present.

(f) Members of the Board shall continue in office until their successors
are appointed or elected. If the office of a member of the Board
becomes vacant more than 90 days before the end of his term, the
Board may appoint another member for the remainder of the term.
While the office remains vacant, the alternate of the former member
of the Board shall exercise his powers, except that of appointing an
alternate.

(g) The Governing Board shall function in continuous session at the
principal office of the Enterprise, and shall meet as often as the
business of the Enterprise may require.

(h) A quorum for any meeting of the Governing Board shall be two
thirds of the members of the Board.

(i) Any member of the Authority may send a representative to attend
any meeting of the Board when a request made by, or a matter par-
ticularly affecting, that member is under consideration.

(j) Subject to directives from the Council on the matter, the Governing
Board may appoint such committees as they deem advisable.

DIRECTOR-GENERAL AND STAFF

6. (a)  The Assembly shall, upon the recommendation of the Council,
elect a Director-General who shall not be a member of the Board or
an alternate. The Director-General shall be the legal representative
of the Enterprise. He shall participate in the meetings of the Board
but shall have no vote. He may participate in meetings of the Assem-
bly, and the Council, when these organs are dealing with matters
concerning the Enterprise, but shall have no vote at such meetings.
The Director-General shall hold office for a fixed term not exceeding
five years and may be reappointed for one further term.

(b) The Director-General shall be chief of the operating staff of the
Enterprise and shall conduct, under the direction of the Governing
Board, the ordinary business of the Enterprise. Subject to the gen-
eral control of the Governing Board, he shall be responsible for the
organization, appointment and dismissal of the staff.
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(c) The Director-General and the staff of the Enterprise, in the discharge
of their offices, owe their duty entirely to the Enterprise and to no
other authority. Each member of the Enterprise shall respect the
international character of this duty and shall refrain from all at-
tempts to influence any of them in the discharge of their duties.

(d) In appointing the staff the Director-General shall, subject to the
paramount importance of securing the highest standards of effi-
ciency and of technical competence, pay due regard to the importance
of recruiting personnel on as wide a geographical basis as possible,
and shall be guided by the principle that the staff should be kept to
a minimum.

LOCATION OF OFFICES

7. The principal office of the Enterprise shall be at the seat of the
Authority. The Enterprise may establish other offices in the territories of any
member, with the consent of that member.

PUBLICATION OF REPORTS AND PROVISION OF INFORMATION

8. (a)  The Enterprise shall, not later than three months after the end of
each financial year, submit to the Council for its approval an an-
nual report containing an audited statement of its accounts and
shall transmit to the Council and circulate to members at appropri-
ate intervals a summary statement of its financial position and a
profit and loss statement showing the results of its operations.

(b) The Enterprise shall publish its annual report and such other re-
ports as it deems desirable to carry out its purposes.

(c) Copies of all reports, statements and publications made under this
article shall be distributed to members.

ALLOCATION OF NET INCOME

9. (a)  Subject to (b) below, all net disposable income generated by the
Enterprise, shall be transferred quarterly to the Authority which
shall determine the apportionment and distribution of such pro-
ceeds to the Enterprise and to States Parties in accordance with
subparagraphs (viii), (xii) and (xiv) of paragraph 2 of article 158
and subparagraphs (xiii), (xv) and xvi) of paragraph 2 of article
160.

(b) During an initial period, determined by the Council, required for
the Enterprise to become self-supporting the Council, on the recom-
mendation of the Governing Board, shall determine annually what
part of the net income of the Enterprise, should be transferred to the
Authority.
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(c) In determining the amount of net disposable income generated by
the Enterprise at any material time, the Council, on the recommen-
dation of the Governing Board, shall make due provision for the
reserves and surplus of the Enterprise.

FINANCE

10. (a)  The funds and assets of the Enterprise shall comprise:

(i) Amounts determined from time to time by the Assembly out
of the Special Fund referred to in article 173, including
funds to cover its administrative expenses in accordance
with subparagraph (vi) of paragraph 2 of article 158 and
paragraph 2 of article 172 and including funds earmarked
for the Enterprise in accordance with paragraph 3 of ar-
ticle 173.

(ii) Voluntary contributions made by States Parties to the present
Convention specifically for the purpose of financing activi-
ties of the Enterprise.

(iii) Amounts borrowed by the Enterprise in accordance with sub-
paragraph (c) below.

(iv) Amounts received through the participation in contractual
relationships with other entities for the conduct of activities
in the Area, including joint arrangements in accordance with
paragraph 3 of article 151.

(v) Net income of the Enterprise after transfer of revenues to the
Authority in accordance with paragraph 9.

(vi) Other funds made available to the Enterprise including
charges to enable it to carry out its functions and to com-
mence operations as soon as possible.

(b) The Governing Board of the Enterprise shall determine when the
Enterprise may commence operation.

(c) (i) The Enterprise shall have the power to borrow funds, and in
that connection to furnish such collateral or other security
therefore as it shall determine; provided, however, that be-
fore making a public sale of its obligations in the markets of
a member, the Enterprise shall have obtained the approval of
that member and of the member in whose currency the obliga-
tions are to be denominated. The total amount and sources of
borrowings shall be approved by the Council on the recom-
mendation of the Governing Board.

(ii) States Parties shall make every effort to support applications
by the Enterprise for loans in capital markets, including loans
from international financial institutions, and to cause ap-
propriate changes where necessary in the constitutive
instruments of such institutions.
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(iii) To the extent that the costs of exploration, development and
exploitation of the Enterprise’s first site cannot be covered by
the funds referred to in subparagraph (a) above, States Parties
shall guarantee debts incurred by the Enterprise for the fi-
nancing of such costs. Under such guarantees States Parties
shall be liable on a basis adopted by the Assembly which is
proportionate to the United Nations scale of assessments. To
the extent necessary for the security of such loans as referred to
above, States Parties undertake to advance as refundable paid
in capital up to…per cent of the liability which they have
incurred in accordance with this subparagraph.

(d) The funds and assets of the Enterprise shall be kept separate and
apart from those of the Authority. The provisions of this paragraph
shall not prevent the Enterprise from making arrangements with the
Authority regarding facilities, personnel, and services and arrange-
ments for reimbursement of administrative expenses paid in the first
instance by either organization on behalf of the other.

OPERATIONS

11. (a)  The Enterprise shall propose to the Council projects for carry-
ing out activities in the Area in accordance with article 151,
paragraph 2 (i).  Such proposals shall include a detailed descrip-
tion of the project, an analysis of the estimated costs and benefits, a
draft formal written plan of work, and all such other information
and data as may be required from time to time for its appraisal by the
Technical Commission and approval by the Council.

(b) Upon approval by the Council, the Enterprise shall execute the
project on the basis of the formal written plan of work referred to in
subparagraph (a) of this paragraph.

(c) Procurement of goods and services:
(i) To the extent that the Enterprise does not at any time possess

the goods and services required for its operations, it may
procure and employ them under its direction and manage-
ment. Procurement of goods and services required by the
Enterprise shall be affected by the award of contracts, based
on response to invitations in member countries to tender, to
bidders offering the best combination of quality, price and
most favourable delivery time.

(ii) If there is more than one bid offering such a combination, the
contract shall be awarded in accordance with the following
principles:
a. Non-discrimination on the basis of political or similar

considerations not relevant to the carrying out of op-
erations with due diligence and efficiency;
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b. Guidelines approved by the Council with regard to the
preferences to be accorded to goods and services origi-
nating in the developing countries, including the
landlocked or otherwise geographically disadvantaged
among them.

(iii) The Governing Board may adopt rules determining the spe-
cial circumstances in which the requirement of invitations in
member countries to bid may in the best interests of the Enter-
prise be dispensed with.

(d) The Enterprise shall have title to all minerals and processed sub-
stances produced by it. They shall be marketed in accordance with
rules, regulations and procedures adopted by the Council in accor-
dance with the following criteria:
(i) The products of the Enterprise shall be made available on a

non-discriminatory basis to States Parties;
 (ii) The Enterprise shall sell its products at not less than interna-

tional market prices.
(e)  Without prejudice to any general or special power conferred on the

Enterprise under any other provision of this Convention, the Enter-
prise shall exercise all powers incidental to its business as shall be
necessary or desirable in the furtherance of its purposes.

(f) The Enterprise and its staff shall not interfere in the political
affairs of any member; nor shall they be influenced in their deci-
sions by the political character of the member or members
concerned. Only economic considerations shall be relevant to
their decisions, and these considerations shall be weighed im-
partially in order to carry out the purposes specified in paragraph
1 of this annex.

LEGAL STATUS, IMMUNITIES AND PRIVILEGES

12. (a)  To enable the Enterprise to fulfil the functions with which it is
entrusted, the status, immunities and privileges set forth herein shall
be accorded to the Enterprise in the territories of each member. To
give effect to this principle the Enterprise may, where necessary,
enter into special agreements for this purpose.

(b) The Enterprise shall have such legal capacity as is necessary for the
performance of its functions and the fulfilment of its purposes and, in
particular, the capacity:
(i) To enter into contracts, forms of association, or other ar-

rangements, including agreements with States and
international organizations;

(ii) To acquire, lease, hold and dispose of immovable and mov-
able property;

(iii) To be a party to legal proceedings in its own name.
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(c) Actions may be brought against the Enterprise only in a court of
competent jurisdiction in the territories of a member in which the
Enterprise has an office, has appointed an agent for the purpose of
accepting service or notice of process, has entered into a contract
for goods or services, has issued securities, or is otherwise engaged
in commercial activity. The property and assets of the Enterprise
shall, wheresoever located and by whomsoever held, be immune
from all forms of seizure, attachment of execution before the delivery
of final judgement against the Enterprise.
(d) (i)  The property and assets of the Enterprise, wheresoever

located and by whomsoever held shall be immune from con-
fiscation, expropriation, requisition, and any other form of
seizure by executive or legislative action.

(ii) All property and assets of the Enterprise shall be free from
discriminatory restrictions, regulations, controls and mora-
toria of any nature.

(iii) The Enterprise and its employees shall respect local laws
and regulations in any State or territory in which the Enter-
prise or its employees may do business or otherwise act.

(iv) States Parties shall assure that the Enterprise enjoys all rights,
immunities and privileges afforded by States to entities con-
ducting business within such States. These rights, immunities
and privileges shall be afforded to the Enterprise on no less
favourable a basis than afforded by States to similarly en-
gaged commercial entities. Where special privileges are
provided by States for developing countries or their commer-
cial entities, the Enterprise shall enjoy such privileges on a
similarly preferential basis.

(v) States may provide special incentives, rights, privileges and
immunities to the Enterprise without the obligation to pro-
vide such incentives, rights, privileges, or immunities to other
commercial entities.

(e) The Enterprise, its assets, property, and revenues derived from its
operations and transactions authorized by this annex, shall be im-
mune from taxation.

(f) Each member shall take such action as is necessary in its own terri-
tories for the purpose of making effective in terms of its own law the
principles set forth in this annex and shall inform the Enterprise of
the detailed action which it has taken.

(g) The Enterprise in its discretion may waive any of the privileges and
immunities conferred under this article or in the special agreements
referred to in subparagraph (a) above to such extent and upon such
conditions as it may determine.
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VI.  SEVENTH SESSION AND RESUMED SEVENTH
SESSION OF THE THIRD UNITED NATIONS CONFERENCE

ON THE LAW OF SEA
(GENEVA, 28 MARCH – 19 MAY 1978; NEW YORK,

21 AUGUST –15 SEPTEMBER 1978)

At its 90th Plenary meeting, on 12 April 1978, UNCLOS III adopted a series
of decisions relating to its organization of work. It was decided that priority
should be given to the identification and resolution of the outstanding core
issues and that besides the core issues, the Conference should also discuss
and resolve all other issues which remained outstanding. It was also the deci-
sion of the Conference that the Plenary should aim at the completion of all
substantive discussions for the production of a draft Convention at the Sev-
enth Session. Seven negotiating groups were established to deal with the
hard-core issues.1

The questions relating to the Enterprise were discussed in Negotiating
Groups 1, 2 and 3. Negotiating Group 1 was established to negotiate the sys-
tem of exploration and exploitation, as well as the resource policy of the
International Seabed Authority. Negotiating Group 2 was set up to deal with
financial problems including the financial arrangements of the Enterprise. As
to Negotiating Group 3, it was entrusted with the issues of composition, pow-
ers and functions of the organs of the Authority.2

 The negotiations in Group 1 resulted in document NG1/10/Rev.1 of 16
May 1978. In the explanatory memorandum, the Chairman of the Group indi-
cated that the text of these articles was essentially taken from the ICNT to
which various amendments were made with the object of formulating solutions
to the problem of the system of exploitation of the Area which would be more
acceptable to the Conference. The changes made have been indicated by
underlining the amended passages, except in the case of an entirely new provi-
sion which is expressly flagged.3  Following are the excerpts from document
NG1/10/Rev.1 which are of direct relevance to the Enterprise.

ANNEX A
REVISED SUGGESTED COMPROMISE FORMULA BY THE

CHAIRMAN OF NEGOTIATING GROUP 14

...

Article 151
 System of exploration and exploitation

1. Activities in the Area shall be organized, carried out and controlled
by the Authority on behalf of mankind as a whole in accordance with the
provisions of this article as well as other relevant provisions of this Part of
the present Convention and its annexes, and the rules, regulations and pro-
cedures of the Authority adopted under subparagraph (xvi) of paragraph 2
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of article 158 and subparagraph (xiv) of article 160.
2. Activities in the Area shall be carried out ..............................................

............................................as prescribed in paragraph 3 below:
(i) by the Enterprise, and
(ii) in association with the Authority by States Parties or States

Entities, or persons natural or juridical which possess the na-
tionality of States Parties or are effectively controlled by them
or their nationals, when sponsored by such States, or any group
of the foregoing which meet the requirements provided in this
part of the present Convention including Annex II.

3. Activities in the Area shall be carried out in accordance with a
formal written plan or work drawn up in accordance with Annex II to the
present Convention and approved by the Council after review by the Techni-
cal Commission. In the case of activities in the Area carried out as authorized
by the Authority by the entities specified in subparagraph (ii) of the para-
graph 2 of this article, such a plan of work shall in accordance with
................................................paragraph 3 of Annex II be in the form of a con-
tract. Such contracts may provide for joint arrangements in accordance with
....................................................paragraph 5 of Annex II.

4. The Authority shall exercise such control over activities in the Area
as is necessary for the purpose of securing compliance with the relevant
provisions of this Part of the present Convention, including its annexes, and
the rules, regulations and procedures of the Authority adopted under sub-
paragraph (xvi) of paragraph 2 of article 158 and subparagraph (xiv) of
paragraph 2 of article 160 and the plans of work approved in accordance
with paragraph 3 of this article. States Parties shall assist the Authority by
taking all measures necessary to ensure such compliance, in accordance
with article 139.

5. The Authority shall have the right to take at any time any measures
provided for under this Part of the present Convention to ensure compliance
with its terms, and the performance of the control and regulatory functions
assigned to it thereunder or under any contract. The Authority shall have the
right to inspect all facilities in the Area used in connection with ----------------------
--------------------------- activities in the Area.

6. A contract under paragraph 3 of this article shall provide for secu-
rity of tenure. Accordingly, it shall not be ----------------------------- revised, suspended
or terminated except in accordance with paragraph 12 and 13 of Annex II.5

The negotiations in Negotiating Group 2 brought about documents NG2/
46 , NG2/5 and Corr. 17  and NG2/7 and Corr. 1.8

The result of negotiations on the item on financial arrangements of the
Enterprise was reflected in document NG2/5 and Corr. 1  hereafter reproduced:
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ANNEX B
FINANCIAL ARRANGEMENTS OF THE ENTERPRISE

THE CHAIRMAN’S SUGGESTED COMPROMISE PROPOSALS

...

Article 158 (2) (vii) (redraft)

Adoption, upon the recommendation of the Council, of the financial
regulations of the Authority, including rules on borrowing and the transfer of
funds from the Authority to the Enterprise, and, upon the recommendation of
the Governing Board of the Enterprise, the rules, regulations and procedures
for the transfer of funds from the Enterprise to the Authority.

...

Article 160 (2) (xv bis)

Recommend to the Assembly the financial regulations of the Authority
including rules on borrowing and the transfer of funds from the Authority to
the Enterprise.

...

ANNEX III

...

Paragraph 9 (redraft)
(a) The Assembly shall, on the recommendation of the Governing Board,

determine what portion of the net income of the Enterprise shall be
retained as its reserves. The remainder shall be transferred quar-
terly to the Authority.

(b) During an initial period, required for the Enterprise to become self
supporting, the Assembly shall leave all of the net income of the
Enterprise in its reserves.

Paragraph 10 (redraft)
The funds of the Enterprise shall include:
(a) amounts received from the Authority in accordance with subpara-

graph (b) of paragraph 2 of Article 172;
(b) voluntary contributions made by States Parties for the purpose of

financing activities of the Enterprise;
(c) amounts borrowed by the Enterprise in accordance with the provi-

sions of paragraph 10 (bis) below:
(d) amounts received through the participation in contractual rela-

tionships with other entities for the conduct of activities in the Area,
including joint arrangements.

(e) reserves of the Enterprise in accordance with paragraph 9; and
(f) other funds made available to the Enterprise to enable it to carry

out its functions and to commence operations as soon as possible.
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Paragraph 10 (bis)
(a) The Enterprise shall have the power to borrow funds and to furnish

such collateral or other security as it may determine. Before making
a public sale of its obligations in the markets or currency of a State
Party, the Enterprise shall first obtain the approval of that State
Party. The total amount and sources of borrowings shall be ap-
proved by the Council on the recommendation of the Governing
Board.

(b) States Parties shall make every reasonable effort to support appli-
cations by the Enterprise for loans in capital markets and from
international financial institutions.

(c) The Enterprise shall be assured of the funds necessary to explore
and exploit its first mine site on its own and to meet its initial admin-
istrative expenses, to the extent that such funds are not covered by
the other funds referred to in paragraph 10 above. Debts incurred
by the Enterprise to this end shall be guaranteed by all States Par-
ties in accordance with the scale referred to in subparagraph (vi) of
paragraph (2) of Article 158. To the extent necessary for securing
such loans, States Parties undertake to advance as refundable paid-
in capital, up to one-third of the liability which they will have incurred
under this subparagraph. In lieu of debt guarantee, a State Party
may make a voluntary contribution to the Enterprise, of an amount
equivalent to that portion of the debts which it would otherwise be
liable to guarantee.

Paragraph 10 (ter)
The funds, assets and expenses of the Enterprise shall be kept separate

and apart from those of the Authority. The provisions of paragraphs 10, 10
(bis) and of this paragraph shall not prevent the Enterprise from making
arrangements with the Authority regarding facilities, personnel and services
and arrangements for reimbursement of administrative expenses paid in the
first instance by either organization on behalf of the other.

The Seventh Session resumed in New York from 21 August to 15 Septem-
ber 1978. In his report to the Plenary at the resumed Seventh Session on
September 15, 1978, the Chairman of the First Committee, Mr. Paul Bamela Engo
of Cameroon, indicated that because of lack of time, the Committee was not
able to comment on the reports of Negotiating Groups 1, 2 and 3 as a whole. As
a result of subsequent consultations an understanding had been reached ac-
cording to which the delegations concerned would be assured of an opportunity
to express their views on the hard-core issues contained in the reports at the
commencement of the next session. It had also been understood that, accord-
ingly, all delegations would refrain from making comments at the resumed
Seventh Session. The report of each Negotiating Group contained an annex
and suggestions which were considered by each Group’s respective Chairman
to provide basis for further negotiations.9
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In his memorandum on the work of Negotiating Group 1 during the re-
sumed Seventh Session of the Conference, the Chairman of the Group 1, Mr.
Frank X. Njenga of Kenya, indicated that in the first draft of a Suggested
Compromise Formula which he had submitted to the Group and was contained
in document NG1/13, he had introduced only those amendments which he
believed would not raise serious problems. One of the proposals made during
the debate which had commanded broad support had been that of the repre-
sentative of India on the duty of the Authority to ensure that the Enterprise
engage immediately in seabed mining.10  The aforementioned Suggested Com-
promise Formula as contained in the document NG1/13 is reproduced hereafter.

Suggested compromise formula11

(first draft)

ANNEX II
BASIC CONDITIONS OF EXPLORATION AND EXPLOITATION

TITLE TO MINERALS .............................

1. Title to the minerals shall ............. be passed to the Contractor upon
recovery of the minerals pursuant to a contract of exploration and exploitation.
In the case of contracts pursuant to subparagraph (b) of paragraph 3 of this
annex for stages of operations, title to the minerals and refined minerals ................
shall pass in accordance with the contract. This paragraph is without prejudice
to the rights of the Authority under paragraph 7 of this annex.

PROSPECTING

2. (a)  The Authority shall encourage the conduct of prospecting in the
Area. Prospecting shall be conducted only after the Authority has
received a satisfactory written undertaking that the proposed pros-
pector shall comply with the present Convention and the relevant
rules and regulation of the Authority concerning protection of the
marine environment, the transfer of data to the Authority, the train-
ing of personnel designated by the Authority and accepts verification
of compliance by the Authority with all of its rules and regulations
in so far as they relate to prospecting. The proposed prospector
shall, together with the undertaking, notify the Authority of the
broad area or areas in which prospecting is to take place. Prospect-
ing may be carried out by more than one prospector in the same
area or areas simultaneously. The Authority may close a particular
area for prospecting when the available data indicate the risk of
irreparable harm to a unique environment or unjustifiable interfer-
ence with other uses of the Area.

(b) Prospecting shall not confer any preferential, proprietary, ................
exclusively or any other rights on the prospector with respect to the
resources. ...
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CONTRACTS FOR EXPLORATION AND EXPLOITATION

3. (a)  Exploration and exploitation shall be carried out only in areas
specified in plans of work referred to in paragraph 3 of article 151
and approved by the Authority in accordance with the provisions of
this annex and the relevant rules, regulations and procedures
adopted pursuant to paragraph 11 of this annex.

(b) Contracts shall normally cover all stages of operation. If the appli-
cant for a contract applies for a specific stage or stages, the contract
may only comprise such stage or stages. ...............................................

(c) Every contract entered into by the Authority shall:

(i) Be in strict conformity with the present convention and the
rules and regulations adopted by the Authority;

(ii) Ensure control by the Authority of activities in the Area in
accordance with paragraph 4 of article 151;

(iii) Confer on the Contractor exclusive rights for the exploration
and exploitation of the resources in the contract area in ac-
cordance with the rules and regulations of the Authority.

QUALIFICATIONS OF APPLICANTS FOR CONTRACTS

4. (a)  The Authority shall adopt, in accordance with paragraph 11 of
this annex, appropriate administrative procedures and rules and
regulations for making an application and for the qualifications of
an applicant. Such qualifications shall include financial standing,
technological capability and satisfactory performance under any
previous contracts with the Authority.

(b) The procedures for assessing the qualifications of States Parties
which are applicants shall take into account their character as
States.

(c) Every applicant without exception shall:
(i) Undertake to accept as enforceable and to comply with the

obligations created by the provisions of Part XI of the present
Convention, the rules and regulations adopted by the Au-
thority, and the decisions of its organs and the terms of
contracts; .........................................................................................

New: (ii)   Make available to the Authority a general description of
the equipment and methods to be used in carrying out activi-
ties in the non-reserved area, as well as other relevant
information about the characteristics of such technology. That
description shall be submitted with the application and there-
after whenever a substantial technological change or
innovation is introduced;

New: (ii bis)  Undertake to use, in carrying out activities in the
Area, technology other than that covered by (ii ter) only if he



131

has obtain written assurance from the owner of the technol-
ogy that he will, if and when the Authority so requests, make
available to the Enterprise that technology under licence or
other appropriate arrangements and on fair and reasonable
commercial terms and conditions;

(ii ter) (former (ii bis) in the ICNT)   Undertake to make available to
the Enterprise, if he receives the contract and on fair and
reasonable commercial terms and conditions, the technol-
ogy which is to be used by him in carrying out activities in the
Area and which he is legally entitled to transfer. This shall be
done, upon the conclusion of the contract and if and when
the Authority shall so request, by means of licence or other
appropriate arrangements which the Contractor shall nego-
tiate with the Enterprise and which shall be set forth in a
special agreement supplementary to the contract:

New: (ii quater)   Undertake to facilitate, upon the conclusion of the
contract and if and when the Authority shall so request, the
acquisition by the Enterprise under licence or other appro-
priate arrangements and on fair and reasonable commercial
terms and conditions, the technology which is to be used by
the Contractor and which the Contractor is not legally en-
titled to transfer;

New: (ii quinquies) Undertake the same obligations as those pre-
scribed in (ii bis), (ii ter) and (ii quarter) for the benefit of a
developing country or a group of developing countries which
has applied for a contract under paragraph 5 (j) (ii), pro-
vided that these obligations shall be limited to the exploitation
of the reserved part of the Area proposed by the applicant,
and provided that activities under the contract sought by the
developing country or group of developing countries would
not involve transfer of technology to a developed country or
the nationals of a developed country;

(iii) Accept control by the Authority in accordance with subpara-
graph (c) (ii) of paragraph 3;

(iv) Provide the Authority with satisfactory assurances that its
obligations covered by the contract entered into by it will be
fulfilled in good faith.

SELECTION OF APPLICANTS FOR CONTRACTS

5. (a) ................................. Six months after the entry into force of
...................... the present Convention, and thereafter each fourth month
................................... the Authority shall take up for consideration
applications received for contracts with respect to activities of ex-
ploration and exploitation.
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(b) When considering an application for a contract with respect to
exploration and exploitation, the Authority shall first ascertain
whether:
(i) the applicant has complied with the procedures established

for applications in accordance with paragraph 4 of this an-
nex and has given the Authority the commitments and
assurances required by the paragraph. In cases of non-com-
pliance with these procedures or of absence of any of the
commitments and assurances referred to, the applicant shall
be given 45 days to remedy such defects;

(ii) the applicant possesses the requisite qualifications pursuant
to paragraph 4.

(c) Once it is established that the conditions referred to in subpara-
graph (b) above are met, the Authority shall determine whether
more than one application has been received within the preceding
time period as provided in subparagraph (a) above in respect of
substantially the same area and category of minerals and whether
the granting of a contract would be in conformity with the provi-
sions of subparagraph (g) of paragraph 1 of article 150 and the
relevant decisions of the Authority in implementation thereof. If no
competing application has been received, and if the granting of a
contract would be in conformity with subparagraph (g) of para-
graph 1 of article 150, the Authority shall without delay enter into
negotiations with the applicant with a view of concluding a con-
tract.

(d) The negotiations referred to in subparagraph (c) above shall, within
the framework of the provisions of Part XI of the present Convention
and the rules, regulations and procedures of the Authority adopted
under subparagraph (xvi) of paragraph 2 of article 158 and sub-
paragraph (xiv) of paragraph 2 of article 160, deal with:
(i) operational requirements under regulations adopted pursu-

ant to paragraph 11 of this annex such as duration of
activities, size or area, performance requirement and protec-
tion of the marine environment;

(ii) the financial contribution to be made by the applicant under
the financial arrangements established in paragraph 7 of
this annex, and participation in the project by developing
countries, on the basis of the incentives for such participa-
tion established in paragraph 7;

(iii) transfer of technology under programmes and measures pur-
suant to article 144, and subparagraph (c)(ii) of paragraph
4 of this annex.

(e) In the course of the negotiations referred to in subparagraph (d)
above, and prior to the conclusion of a contract, the Authority shall
ensure that such contract would be in full conformity with the provi-
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sions of Part XI of the present Convention and the rules, regulations
and procedures of the Authority adopted under subparagraph (xvi)
of paragraph 2 of article 158 and subparagraph (xiv) of paragraph 2
of article 160, in particular the provisions, rules, regulations and
procedures on the issues enumerated in subparagraph (d) above,
and the provisions of subparagraph (g) of paragraph 1 of article 150,
and the relevant decisions of the Authority in implementation thereof.

(f) The negotiations referred to in subparagraph (d) above shall be
conducted as expeditiously as possible. As soon as the issues under
negotiation in accordance with subparagraph (d) above have been
settled, the Authority shall conclude the corresponding contract
with the applicant. In cases of a refusal of contract the Authority
shall state the reasons for such refusal.

(g) If the Authority receives within the applicable time period as pro-
vided in subparagraph (a) above more than one application in
respect of substantially the same part of the Area and category of
minerals, or if the applications received within that time period
cannot all be accommodated within the production limits estab-
lished in subparagraph (g) of paragraph 1 of article 150, selection
from among the applicants shall be made on a comparative basis.
Taking into consideration the requirements specified in paragraph
(d) above, the Authority shall enter into negotiations with the ap-
plicants in order to make its selection on the basis of a comparative
evaluation of their applications and qualifications. In conducting
such negotiations, the Authority shall take into account the need to
provide for all States Parties, irrespective of their social and eco-
nomic systems or geographical locations, opportunities to
participate in the development of the resources in the Area and the
need to prevent monopolization of such activities. In so doing the
Authority shall also take into account the need to give ......................
priority to applicants who are ready to enter into such joint arrange-
ments with the Enterprise as referred to in subparagraph (i) and (j)
(iii) below. Once the selection is made, the Authority shall enter into
negotiations with the selected applicant or applicants on the terms of
a contract in accordance with subparagraphs (c) and (d) above.

(h) If the Contractor in accordance with subparagraph (b) of para-
graph 3 of this annex has entered into a contract with the Authority
for separate stages of operations, he shall have a preference and a
priority among applicants for a contract for subsequent stages of
operations with regard to the same areas and resources; provided,
however, that where the Contractor’s performance has not been sat-
isfactory such preference or priority may be withdrawn.

(i) Contracts for the exploration and exploitation of the resources of
the Area may provide for joint arrangements between the Contrac-
tor and the Authority through the Enterprise, in the form of joint
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ventures, production sharing or service contracts, as well as any
other form of joint arrangement for the exploration and exploitation
of the resources in the Area.

(j) (i) The proposed contract area shall be sufficiently large and of
sufficient value to allow the Authority to determine that one
half of it shall be reserved solely for the conduct of activities
by the Authority through the Enterprise or in association
with developing countries. Upon such determination by the
Authority the Contractor shall indicate the co-ordinates di-
viding the area into two halves of equal estimated commercial
value and the Authority shall designate the half which is to
be reserved. The Contractor may, alternatively, submit two
non-contiguous areas of equal estimated commercial value,
of which the Authority shall designate one as the reserved
area. The designation by the Authority of one half of the area,
or of one of the two non-contiguous areas, as the case may be,
in accordance with the provisions of this subparagraph, shall
be made as soon as the Authority has been able to examine
the relevant data as may be necessary to decide that both
parts are equal in estimated commercial value.

(ii) Areas designated by the Authority as reserved areas in ac-
cordance with this subparagraph, may be exploited only
through the Enterprise or in association with the developing
countries ...............................................................................................

(iii) In conducting activities in areas reserved in accordance with
this subparagraph, the Enterprise may enter into joint ar-
rangements of the kind referred to in subparagraph (i) above
with other entities referred to in subparagraph (ii) of para-
graph 2 of article 151. In such joint arrangements appropriate
provisions shall be made for participation by developing
countries. The nature and extent of such participation shall
be approved by the Authority.

(iv) If upon a request in accordance with paragraph 4 (c), the
pertinent negotiations are not concluded within a reasonable
time, either party may refer any matter arising in the negotia-
tions to conciliation in accordance with Annex IV of this
Convention. The conciliation commission shall within 60 days
make recommendations to the parties which shall form the
basis of further negotiations. Should the latter negotiations
fail, either party may refer to binding arbitration, within 90
days, the question of the fulfilment of the undertakings made in
accordance with paragraph 4 (c). In the event that the Con-
tractor does not accept, or fails to implement the arbitral
decision, the Contractor shall be liable to penalties in accor-
dance with the provisions of paragraph 12 of this annex.
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(v) Nothing in this subparagraph shall be interpreted as pre-
venting the Enterprise from carrying out activities in
accordance with this annex in any part of the Area not sub-
ject to contract or joint arrangement.

(k ) Contractors entering into such joint arrangements with the Enter-
prise as referred to in subparagraphs (i) and (j) (iii) above may
receive financial incentives as provided for in the financial arrange-
ments established in paragraph 7 of this annex.

(l) While the inclusion of a quota or anti-monopoly provision appears
to be acceptable in principle, its detailed formulation has yet to be
fully negotiated.

...

TRANSFER OF DATA

8. The Contractor shall transfer in accordance with the rules and regu-
lations and the terms and conditions of the contract to the Authority at time
intervals determined by the Authority all data which are both necessary and
relevant to the effective implementation of the powers and functions of the
principal organs of the Authority in respect of the contract area. Transferred
data in respect of the contract area, deemed to be proprietary, shall not be
disclosed by the Authority, and may only be used for the purposes set forth
above in this subparagraph. Data which are necessary for the promulgation
of rules and regulations concerning protection of the marine environment
and safety shall not be deemed to be proprietary. Except as otherwise agreed
between the Authority and the Contractor, the Contractor shall not be obliged
to disclose proprietary equipment design data.

TRAINING PROGRAMMES

9. The Contractor shall draw up practical programmes for the train-
ing of personnel of the Authority and developing countries, including the
participation of such personnel in all activities covered by the contract, in
accordance with paragraph (b) of article 144.

EXCLUSIVE RIGHT TO EXPLORE AND EXPLOIT IN
THE CONTRACT AREA

10. The Authority shall, pursuant to Part XI of the present Convention
and the rules and regulations prescribed by the Authority, accord the Con-
tractor the exclusive right to explore and exploit the contract area in respect
of a specified category of minerals and shall ensure that no other entity
operates in the same contract area for a different category of minerals in a
manner which might interfere with the operations of the Contractor
................................................................ The Contractor shall have security of
tenure in accordance with paragraph 6 of article 151.
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VII.  EIGHTH SESSION AND RESUMED EIGHTH SESSION OF
THE THIRD UNITED NATIONS CONFERENCE

ON THE LAW OF THE SEA
(GENEVA, 19 MARCH-27 APRIL 1979; NEW YORK,

19 JULY-24 AUGUST 1979)

During the Eighth Session, the First Committee continued its informal
work in the form of Negotiating Groups 1, 2 and 3. The First Committee met only
once in formal session on the 25th April 1979 to examine the reports of the
Chairmen of the Negotiating Groups.1

In his report to the Committee the Chairman of Negotiating Group 1 stated
that document NG1/16/Rev.1 was the result of more than a year’s work and
contained provisions relating to almost every aspect of the system of explora-
tion and exploitation. Some of those provisions remained very close to the
formulations in negotiating text while others contained new ideas developed
during negotiations in the Group. The objectives of the Negotiating Group had
been two-fold: On the one hand to agree on a system of exploration and exploi-
tation satisfactory to developed as well as developing countries, to producers
as well as consumers, on the other, to ensure that the system of exploration and
exploitation would operate in reality in the precise manner envisaged in the text
– in other words, to ensure that the parallel system would indeed be parallel
once the regime came into force. The Group had therefore devoted a large part
of its work to defining the means whereby the Enterprise could become an
effective operator in the exploitation of the resources of the Area; and in that
respect, the provisions in paragraph 4 bis of Annex II on transfer of technology
constituted a considerable expansion of the provisions of paragraph 4(c)(iv) of
the Informal Composite Negotiating Text.2

Following are the excerpts from document NG1/16/Rev.1 and Rev.1/Corr.1
relevant to the Enterprise, as contained in Annex III to Document A/CONF.62/
L.35 (also circulated as document A/CONF. 62/C.1/L.24, Report by the Chair-
man of Negotiating Group 1).

ANNEX III3

REVISED SUGGESTED COMPROMISE FORMULA BY THE

CHAIRMAN OF NEGOTIATING GROUP 1
...

Article 144
Transfer of technology

New paragraph 1 (former article 151 paragraph 8)
1. The Authority shall take measures in accordance with the present

Convention:
(a) To acquire technology and scientific knowledge relating to activities

in the Area; and
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(b) To promote and encourage the transfer to developing countries of
such technology and scientific knowledge so that all States Parties
benefit therefrom.

2. To this end the Authority and the States Parties shall cooperate in
promoting the transfer of technology and scientific knowledge relating to ac-
tivities in the Area so that the Enterprise and all States Parties may benefit
therefrom. In particular they shall initiate and promote:

(a) Programmes for the transfer of technology to the Enterprise and to
developing countries with regard to activities in the Area, including,
inter alia, facilitating the access of the Enterprise and of developing
countries to the relevant technology under fair and reasonable terms
and conditions;

(b) Measures directed towards the advancement of the technology of the
Enterprise and the domestic technology of developing countries, par-
ticularly through the opening of opportunities to personnel from the
Enterprise and from developing countries for training in marine science
and technology and their full participation in activities in the Area.

...

Article 151
System of exploration and exploitation

1. Activities in the Area shall be organized, carried out and controlled
by the Authority on behalf of mankind as a whole in accordance with the
provisions of this article as well as other relevant provisions of this Part of the
present Convention and its annexes, and the rules, regulations and procedures
of the Authority------------------

2. Activities in the Area shall be carried out … as described in paragraph
3 below:

(i) By the Enterprise; and
(ii) In association with the Authority by States Parties or State

entities, or persons natural or juridical which possess the na-
tionality of States Parties or are effectively controlled by them
or their nationals, when sponsored by such States, or any group
of the foregoing which meet the requirements provided in this
part of the present Convention including Annex II.

3. Activities in the Area shall be carried out in accordance with a formal
written plan of work drawn up in accordance with annex II and approved by the
Council after review by the Technical Commission. In the case of activities in
the Area carried out as authorized by the Authority by the entities specified in
paragraph 2, ii, such a plan of work shall, in accordance with … Annex II
paragraph 3, be in the form of a contract. Such contracts may provide for joint
arrangements in accordance with … Annex II, paragraph 5 quinquies.

4. The Authority shall exercise such control over activities in the Area
as is necessary for the purpose of securing compliance with the relevant pro-



139

visions of this Part of the present Convention, including its annexes, and the
rules, regulations and procedures of the Authority, _______ and the plans of
work approved in accordance with paragraph 3. States Parties shall assist the
Authority by taking all measures necessary to ensure such compliance, in
accordance with article 139.

5. The Authority shall have the right to take at any time any measures
provided for under this Part of the present Convention to ensure compliance
with its terms, and the performance of the control and regulatory functions
assigned to it thereunder or under any contract. The Authority shall have the
right to inspect all facilities in the Area used in connection with … activities in
the Area.

6. A contract under paragraph 3 shall provide for security of tenure.
Accordingly, it shall not be … revised, suspended or terminated except in
accordance with Annex II, paragraphs 12 and 13.

...

ANNEX II4

BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION

TITLE TO MINERALS ….

1. Title to the minerals shall … be passed ________ upon recovery of
the minerals pursuant to a contract of exploration and exploitation. ________

PROSPECTING

2. (a)  (i)  The Authority shall encourage the conduct of prospecting in
the Area.

(ii) Prospecting shall be conducted only after the Authority has
received a satisfactory written undertaking that the proposed
prospector shall comply with the present Convention and the
relevant rules and regulations of the Authority concerning pro-
tection of the marine environment, ---------------- the training of
personnel nominated by the Authority and accepts verification
by the Authority of compliance. The proposed prospector shall,
together with the undertaking, notify the Authority of the broad
area or areas in which prospecting is to take place.

(iii) Prospecting may be carried out by more than one prospector in
the same area or areas simultaneously.

(iv) The Authority may close a particular area for prospecting when
the available data indicates the risk of irreparable harm to a
unique environment or unjustifiable interference with other uses
of the Area.

(b) Prospecting shall not confer any preferential, proprietary, … exclu-
sive or any other rights on the prospector with respect to the resources. …
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A prospector shall however, be entitled to recover a reasonable amount of
resources of the Area to be used for sampling.

EXPLORATION AND EXPLOITATION

3. (a)  Exploration and exploitation shall be carried out only in areas
specified in plans of work referred to in article 151, paragraph 3, and approved
by the Authority in accordance with the provisions of this annex and the
relevant rules, regulations and procedures of the Authority.

(b) ____________
(c) Every plan of work approved by the Authority shall:

(i) Be in strict conformity with the present Convention and the
rules and regulations of the Authority.

(ii) Ensure control by the Authority of activities in the Area in ac-
cordance with article 151, paragraph 4;

(iii) Confer on the operator exclusive rights for the exploration and
exploitation of the resources in the ______ area covered by the
plan of work in accordance with the rules and regulations of
the Authority. If the applicant presents a plan of work for one of
the two stages only, the contract may confer exclusive rights
with respect to such stage.

New)
(d)  Except for plans of work proposed by the Enterprise, each plan of work

shall take the form of a contract to be signed by the Authority and the
operator or operators upon approval of the plan of work by the Au-
thority.

QUALIFICATIONS OF APPLICANTS

4. (a)  Applicants, other than the Enterprise, shall be qualified if they
have the nationality or control and sponsorship required by article 151, para-
graph 2 (ii), and if they follow the procedures and meet the standards established
by the Authority by means of rules, regulations and procedures.

(b) Except as provided in subparagraph (d) below, the qualification stan-
dards prescribed by the Authority shall relate to the financial and
technical capabilities of the applicant and his performance under pre-
vious contracts with the Authority.

(c) The procedures for assessing the qualifications of States Parties which
are applicants shall take into account their character as States.

(d) The qualification standards shall require that every applicant, with-
out exception, shall as part of his application undertake:
(i) To accept as enforceable and comply with the applicable obli-

gations created by the provisions of Part XI of the present
Convention, rules and regulations adopted by the Authority,
decisions of the organs of the Authority, and terms of his con-
tracts with the Authority;
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(ii) To accept control by the Authority of activities in the Area, as
authorized by the present Convention.

(iii) To provide the Authority with written assurances that its obli-
gations covered by the contract entered into by it will be fulfilled
in good faith.

(iv) To comply with the provisions of the transfer of technology set
forth in paragraph 4 bis.

TRANSFER OF TECHNOLOGY

4 . (bis) (a) In respect of transfer of technology, every applicant, other
than the Enterprise, shall:

(New)
 (i) Make available to the Authority a general description of the equip-

ment and methods to be used in carrying out activities in the
Area, as well as other relevant information about the characteris-
tics of such technology, and information as to where such
technology is available on the open market. That description
shall be submitted with the application and thereafter whenever
a substantial technological change or innovation is introduced.

(New)
(ii) Undertake to use in carrying out activities in the Area, technol-

ogy other than that covered by subparagraph iii and which is not
generally available on the open market only if he has obtained
written assurance from the owner of the technology that he will,
if and when the Authority so requests, make available to the
Enterprise to the same extent as made available to the operator,
that technology under licence or other appropriate arrangements
and on fair and reasonable commercial terms and conditions.
Should an owner of technology refuse to honour his assurance
when requested by the Enterprise, subsequent assurances by
him shall not be accepted; and if the owner who refuses to honour
his assurance has a corporate or family relationship with the
applicant, this refusal shall be considered relevant to the
applicant’s qualifications for any subsequent proposed plan of
work.

(iii) Undertake to make available to the Enterprise, if he receives the
contract and on fair and reasonable commercial terms and con-
ditions, the technology which is to be used by him in carrying out
activities in the Area and which he is legally entitled to transfer.
This shall be done upon the conclusion of the contract and if and
when the Authority shall so request by means of licence or other
appropriate arrangements which the Contractor shall negotiate
with the Enterprise and which shall be set forth in a special
agreement supplementary to the contract. This commitment may
be invoked only if the Enterprise finds that it is unable to obtain
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the same or equally efficient and useful technology on the open
market and on fair and reasonable terms and conditions.

(New)
 (iv) Undertake to facilitate, upon the conclusion of the contract and

if and when the Authority shall so request, the acquisition by the
Enterprise, under licence or other appropriate arrangements and
on fair and reasonable commercial terms and conditions, of the
technology covered by subparagraph ii.

(New)
 (v) Undertake the same obligations as those prescribed in subpara-

graphs ii, iii and iv for the benefit of a developing country or a
group of developing countries which has applied for a contract
under paragraph 5 ter provided that these obligations shall be
limited to the exploitation of the reserved part of the Area pro-
posed by the applicant, and provided that activities under the
contract sought by the developing country or group of develop-
ing countries would not involve transfer of technology to a third
country or the nationals of a third country.

(b) If upon request in accordance with this paragraph the pertinent
negotiations fail within a reasonable time to reach agreement on
the terms and conditions of transfer to the Enterprise, either party
may refer any matter arising in the negotiations to conciliation in
accordance with Annex IV of the present Convention. The Concilia-
tion Commission shall within 60 days make recommendations to the
parties which shall form the basis of further negotiations. Should
the latter negotiations fail to reach agreement on the terms and
conditions of transfer either the Enterprise, acting on behalf of the
Authority, or the Contractor may thereafter refer to binding com-
mercial arbitration in accordance with the arbitration rules of the
United Nations Commission on International Trade Law, (or other
arbitration rules if and when prescribed in the rules, regulations
and procedures of the Authority), within 90 days the question whether
the offers made are within the range of fair and reasonable commer-
cial terms and conditions. In cases where the arbitral tribunal
determines that the Contractor’s offer is not within that range and
the Contractor fails to revise its offer within a further period of 90
days to bring it within that range, the tribunal shall make an award.
Where the dispute in the pertinent negotiations refers to matters
other than the terms and conditions of transfer and the parties fail to
reach agreement in negotiations subsequent to the recommenda-
tions of the Conciliation Commission, either party may, within 60
days, refer the matter to the appropriate disputes settlement mecha-
nism established in the present Convention for its award. In the
event that the Contractor does not accept, or fails to implement the
arbitral award, or the decision of the appropriate tribunal, the Con-
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tractor shall be liable to penalties in accordance with the provisions
of paragraph 12 of this annex.

(c) In the event that the Enterprise is unable to obtain appropriate tech-
nology on fair and reasonable commercial terms and conditions to
commence in a timely manner the processing of the minerals it
recovers from the Area, the States Parties which are engaged in
activities in the Area or whose nationals are engaged in activities in
the Area, and other States Parties having access to such technology
shall consult together and shall take effective measures to ensure
that such technology is made available to the Enterprise on fair and
reasonable commercial terms and conditions.

(d) In the case of joint ventures with the Enterprise technology transfer
will be in accordance with the terms of the joint venture agreement.

(New)
 (e) For the purposes of this paragraph, “technology” means the equip-

ment and technical know-how, including manuals, designs, operating
instructions, training and technical advice and assistance necessary
to assemble, maintain and operate a system for the exploration for and
exploitation of the resources of the Area and the non-exclusive legal
right to use these items for that purpose.

APPROVAL OF PLANS OF WORK
submitted by applicants

5. (a) …Six months after the entry into force of ... the present Conven-
tion, and thereafter each fourth month … the Authority shall take up
for consideration proposed plans of work.

(b)  When considering an application for a contract with respect to ex-
ploration and exploitation, the Authority shall first ascertain whether:
(i) The applicant has complied with the procedures established for

applications in accordance with paragraph 4 above and has given
the Authority the commitments and assurances required by that
paragraph. In case of non-compliance with these procedures or of
absence of any of the commitments and assurances referred to, the
applicant shall be given 45 days to remedy such defects.

(ii) The applicant possesses the requisite qualifications pursuant to
paragraph 4.

(New)
 (c) All plans of work proposed by qualified applicants shall be dealt with

in the order in which they were received, and the Authority shall
conduct, as expeditiously as possible, an …inquiry in connection
with operational requirements, financial contribution, and transfer of
technology as provided in the relevant provisions of the present
Convention and this annex. As soon as the issues under investiga-
tion have been settled, the Authority shall approve such plans of
work, provided that they conform to the uniform and non-discrimina-
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tory requirements established by the rules, regulations and proce-
dures of the Authority, unless:
(i) Part or all of the proposed area is included in a previously

approved plan of work or a previously submitted proposed
plan of work which has not yet been finally acted on by the
Authority; or

(ii) Part or all of the proposed area is disapproved by the Authority
pursuant to article 163, paragraph 2, xii; or

(iii)  Selection among applications received during that period of time
is necessary because approval of all plans of work proposed
during that period would be contrary to the production limitation
set forth in article 150 bis, paragraph 2, or to the obligations of
the Authority under a commodity agreement or arrangement to
which it has become a party, as provided for in article 150 bis,
paragraph 1; or

(iv) The proposed plan of work has been submitted or sponsored by
a State Party which has already been approved:
___three plans of work for exploration and exploitation of sites not
reserved pursuant to paragraph 5 ter below within a circular area of
400,000 square kilometres which is centered upon a point selected
by the applicant within the requested additional site,
___plans of work for exploration of sites not reserved pursuant to
paragraph 5 ter below, which in aggregate size constitute 3 per cent
of the total seabed Area which is not reserved pursuant to that
paragraph or otherwise withdrawn by the Authority from eligibil-
ity for exploitation pursuant to article 163, paragraph 2, xii.

(New)
 (d) For the purpose of the standard set forth in subparagraph c, iv, a plan

of work proposed by a consortium shall be counted on a pro rata
basis among the States Parties whose nationals compose the consor-
tium. The Authority may approve plans of work covered by
subparagraph c, iv above if it determines that such approval would
not permit a State Party or persons sponsored by it to monopolize the
conduct of activities in the Area or to preclude other States Parties
from activities in the Area.

SELECTION OF APPLICANTS

(New)
5 bis. (a)  Where the selection must be made among applicants because of

the production limitation set forth in article 150 bis, paragraph 2, or because of
the obligations of the Authority under a commodity agreement or arrangement
to which it has become a party, as provided for in article 150 bis, paragraph 1,
the Authority shall make the selection on the basis of objective and non-
discriminatory standards set forth in rules and negotiations drawn up in
accordance with this paragraph.
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(b) The Authority shall consider all qualified applications received within
the preceding period of time, as prescribed in the rules, regulations,
and procedures, and shall give priority to those which:
(i) Give better assurance of performance, taking into account the

financial and technical qualifications of the proposed operator
and performance, if any, under previously approved plans of
work; or

(ii) Provide earlier _______ prospective financial benefits to the
Authority, taking into account when production is scheduled to
begin ….

(c) …. Selection shall be made taking into account the need to provide for all
States Parties, irrespective of their social and economic systems or geo-
graphical locations, opportunities to participate in activities in the Area,
the need to prevent monopolization of such activities, and the need to
exploit reserved sites, and on the basis of a determination of equitable
merit, taking into account the resources and effort already invested by
prospective operators in prospecting and in exploration, if any.

(New)
 (d) When, due to the same reasons set forth in subparagraph a, the

selection must be made among the Enterprise and applicants for con-
tracts, the Authority shall have priority to exploit the area reserved to
it under paragraph 5 ter below within the production policies of article
150 bis, either solely through the Enterprise or through joint ventures
with States or with private entities sponsored by the States.

(e) The Authority shall make its decisions pursuant to this paragraph as
promptly as possible after the close of each period.

RESERVATION OF SITES

5 ter. (a)  Each application, other than those proposed by the Enterprise or
by any others for reserved sites, shall cover a total area which need not be a
single continuous area but shall be sufficiently large, and of sufficient value
to allow two mining operations. The proposed operator shall indicate the co-
ordinates dividing the area into two parts of equal estimated commercial value.
Within 45 days of receiving the … data necessary to make the assessment of
the value of the sites from the applicant the Authority shall designate the part
which is to be reserved solely for the conduct of activities by the Authority
through the Enterprise or in association with the developing countries. The
area designated shall become a reserved area as soon as the plan of work for
the non-reserved area is approved and the contract is signed.

(b) The Enterprise shall be given an opportunity to decide whether it
wishes itself to conduct activities in each area reserved pursuant to
this paragraph. _________

(c) In conducting activities in the areas reserved pursuant to this para-
graph, the Enterprise may enter into joint arrangements with any entity
qualified to conduct activities in the Area. In such joint arrange-
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ments appropriate provision shall be made for participation by devel-
oping countries, the nature and extent of such participation to be
approved by the Authority.

(d) Nothing in this paragraph shall be interpreted as preventing the En-
terprise from carrying out activities in accordance with this annex in
any part of the Area not included in a previously approved plan of
work or a previously submitted plan of work which has not yet been
finally acted on by the Authority.

SEPARATE STAGES OF OPERATIONS

5 quater. If an operator in accordance with paragraph 3 c, iii above has an
approved plan of work for exploration only, he shall have a preference and a
priority among applicants for a plan of work for exploitation with regard to the
same areas and resources; provided, however, that where the operator’s per-
formance has not been satisfactory such preference or priority may be
withdrawn.

JOINT ARRANGEMENTS

5 quinquies. (a)  Contracts for the exploration and exploitation of the
resources of the Area may provide for joint arrangements between the Con-
tractor and the Authority through the Enterprise, in the form of joint ventures,
production sharing or service contracts, as well as any other form of joint
arrangement for the exploration or exploitation of the resources of the Area.

(b) Contractors entering into such joint arrangements with the
Enterprise….may receive financial incentives as provided for in the
financial arrangements established in paragraph 7 below.

ACTIVITIES CONDUCTED BY THE ENTERPRISE

6. (a)   Activities in the Area conducted under article 151, paragraph 2, i
through the Enterprise shall be governed by the provisions of Part XI of the
present Convention, the rules, regulations and procedures of the Authority
and its relevant decisions ________.

(New)
 (b) Any plan of work proposed by the Enterprise shall be accompanied

by evidence supporting its financial and technological capability.

FINANCIAL TERMS OF CONTRACTS

7…

TRANSFER OF DATA

8. (a)  The operator shall transfer in accordance with the rules and regu-
lations and the terms and conditions of the plan of work to the Authority at the
time intervals determined by the Authority all data which are both necessary
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and relevant to the effective implementation of the powers and functions of the
principal organs of the Authority in respect of the area covered by the plan of
work.

(b) Transferred data in respect of the _______ area covered by the plan of
work, deemed to be proprietary ______ may only be used for the
purposes set forth above in this paragraph. Data which are necessary
for the promulgation of rules and regulations concerning protection
of the marine environment and safety shall not be deemed to be pro-
prietary.

(c) Data transferred to the Authority by prospectors, applicants for con-
tracts for exploration and exploitation, and Contractors, deemed to
be proprietary, shall not be disclosed by the Authority. The responsi-
bilities set forth in article 167, paragraph 2 are equally applicable to
the staff of the Enterprise.

TRAINING PROGRAMMES

9. The Contractor shall draw up practical programmes for the training of
personnel of the Authority and developing countries, including the participa-
tion of such personnel in all activities covered by the contract in accordance
with article 144, paragraph b.

EXCLUSIVE RIGHT TO EXPLORE AND EXPLOIT

10. The Authority shall, pursuant to Part XI of the present Convention
and its rules and regulations prescribed by the Authority, accord the operator
the exclusive right to explore and exploit the _________ area covered by the
plan of work in respect of a specified category of minerals and shall ensure that
no other entity operates in the same _______ area for a different category of
minerals in a manner which might interfere with the operations of the operator.
…. An operator shall have security of tenure in accordance with article 151,
paragraph b.

...

In his second report to the First Committee the Chairman of Negotiating
Group 2 indicated that his proposal concerning the financial arrangements of
the Enterprise appeared in document NG2/5.5

He told the Committee that, in the course of negotiations in the Working
Group of 21, the Group of 77 sought to link this proposal with his proposal on
the financial terms of contracts contained in document NG2/12 and Corr. 1 and
2. The rationale put forward by the Group of 77 for this linkage was as follows.
It was not satisfied that the proposal in document NG2/5 provided adequately
for the financing of the first project of the Enterprise. The Group argued that, to
the extent that document NG23/5 failed to provide adequately for this objec-
tive, it had to be made good by the financial payments to the Authority from
contractors under document NG2/12 and Corr. 1 and 2.6
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He further informed the Committee that “…the Group of 77 made two criti-
cisms of document NG2/5, paragraph 10 bis (c). The first criticism was that the
capital structure of the first project of the Enterprise would consist of one-third
cash and two-thirds debt. The one-third cash would be provided to the Enter-
prise by way of refundable loans by States Parties. The Group of 77 felt that it
would be desirable for cash versus debt ratio to be raised from 1:2 to at least 1:1.
The reason given by the Group for this preference was that the Enterprise would
be a new organization with no assets and it should not be burdened by an
undesirably large debt component in the capital structure of its first project. The
second criticism was the cash payments to the Enterprise would be made by all
States Parties in accordance with the schedule referred to in article 158, para-
graph 2 (vi). In the view of the Group of 77, the States Parties, which would be
exploiting the Area and those sponsoring entities for contracts, should make an
extra contribution to the Enterprise. The delegations of China and Czechoslova-
kia supported the second point made by the Group of 77.7

He also referred to the suggestion by the delegation of Norway to create
an establishment fund. According to the Norwegian proposal, “the fund would
be equivalent to 20 per cent of the capital required by the Enterprise” and “the
money would be raised by way of mandatory contributions by all States Par-
ties.”8  The delegation of Australia suggested that if the term “refundable” in
paragraph 10 bis (c) were more clearly defined, this could help to alleviate the
concern of the Group of 77.9

As reported by the Chairman of Negotiating Group 2, “the response of the
major industrialized countries to the two points made by the Group of 77 was as
follows. Those countries could see no problem with the proposal contained in
document NG2/5. In their view, the Enterprise was assured, under that proposal,
of the capital required to undertake one fully integrated project; one-third of the
capital required would be made available to the Enterprise by States Parties in the
form of cash loans and the remainder would be raised by the Enterprise through
borrowings. Those countries asserted that the Enterprise would have no trouble
in borrowing such funds because they would be guaranteed by States Parties.
They also pointed out that a capital structure of one part cash or equity to two
parts debt was quite a normal ratio in commercial practice. Finally, they said that
the Enterprise should not be treated as an object of charity but should be ex-
pected to manage its affairs efficiently and in accordance with normal commercial
practice.”10

The Chairman said that he had decided to redraft paragraph 10 bis (c). The
new text is contained in document NG2/5/Rev.1. He made two substantive
changes to the text. First, he raised the cash or equity-debt ratio from 1:2 to 1:1,
for several reasons. He recognized the validity of the argument of the Group of
77 that the Enterprise is a new institution with no assets and that the capital
structure of its first project should not have too burdensome a debt compo-
nent. He had surveyed the literature on the capital structures of the mining
projects undertaken by mining companies all over the world and found sup-
port therein for both an equity to debt ratio of 1:2 as well as an equity to debt
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ratio of 1:1. “From the point of view of the industrialized countries, this change
should not be viewed as being adverse to their interests. This is because, to
the extent that the Group of 77 feels assured by the proposal in document NG2/
5/Rev.1, the Group of 77 can be expected to take a more accommodating atti-
tude on the demand of the industrialized countries to reduce the burden of
front-end fixed charges in document NG2/12 and Corr.1 and 2.”11

The second change he made was “to make clear in the text that half of the
capital required by the Enterprise, which would be made available to it in cash
by States Parties, would be in the form of the long-term and interest-free loans.
He left the question of when such loans would be refunded by the Enterprise
to the States Parties to be decided in the future by the Assembly.”12

He said that in the course of his consultations with delegations he “tried
to secure agreement on the idea that the cash payments to the Enterprise
should be divided into two parts, one of which would be made by all States
Parties and the other, either by the States Parties which are entitled to be
elected to article 159, paragraph 1 (a); or the States Parties falling within both
article 159, paragraphs 1 (a) and (b); or by States Parties exploiting the Area and
States Parties sponsoring applicants for contracts. Unfortunately, he was un-
able to secure general agreement on such a proposal. He therefore decided not
to incorporate this idea into his redraft of paragraph 10 bis (c) but to defer this
question for further negotiation.”13

Document NG2/5/Rev.1 as contained in Annex II and Annex III to the
second report by the Chairman of Negotiating Group 2 is reproduced below.

A/CONF.62/C.1/L.22
Second report by the Chairman of Negotiating Group 2

...
ANNEX II14

FINANCIAL ARRANGEMENTS OF THE ENTERPRISE

THE CHAIRMAN’S SUGGESTED COMPROMISE PROPOSALS
...

Article 158 (2) (vii)

Adoption, upon the recommendation of the Council, of the financial
regulations of the Authority, including rules on borrowing and the transfer of
funds from the Authority to the Enterprise, and, upon the recommendation of
the Governing Board of the Enterprise, the rules, regulations and procedures
for the transfer of funds from the Enterprise to the Authority.

...

Article 160 (2) (xv bis)

Recommend to the Assembly the financial regulations of the Authority
including rules on borrowing and the transfer of funds from the Authority to
the Enterprise.
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ANNEX III15

Paragraph 9
(a) The Assembly shall, on the recommendation of the Governing Board,

determine what portion of the net income of the Enterprise shall be
retained as its reserves. The remainder shall be transferred quar-
terly to the Authority.

(b) During an initial period, required for the Enterprise to become self-
supporting, the Assembly shall leave all of the net income of the
Enterprise in its reserves.

Paragraph 10
The funds of the Enterprise shall include:
(a) Amounts received from the Authority in accordance with article

172, paragraph 2 (b);
(b) Voluntary contributions made by States Parties for the purpose of

financing activities of the Enterprise;
(c) Amounts borrowed by the Enterprise in accordance with the provi-

sions of paragraph 10 bis below;
(d) Amounts received through the participation in contractual rela-

tionships with other entities for the conduct of activities in the Area,
including joint arrangements;

(e) Reserves of the Enterprise in accordance with paragraph 9; and
(f) Other funds made available to the Enterprise to enable it to carry

out its functions and to commence operations as soon as pos-
sible.

Paragraph 10 bis
(a) The Enterprise shall have the power to borrow funds and to furnish

such collateral or other security as it may determine. Before making
a public sale of its obligations in the markets or currency of a State
Party, the Enterprise shall first obtain the approval of that State
Party. The total amount and sources of borrowings shall be ap-
proved by the Council on the recommendations of the Governing
Board.

(b) States Parties shall make every reasonable effort to support appli-
cations by the Enterprise for loans in capital markets and from
international financial institutions.

(c) The Enterprise shall be assured of the funds necessary to explore
and exploit its first mine site and to transport, process and market
the minerals recovered therefrom and to meet its initial administra-
tive expenses to the extent that such funds are not covered by the
other funds referred to in paragraph 10 above. States Parties shall
make available to the Enterprise one half of the funds required by
way of long-term, interest-free refundable loans. Debts incurred by
the Enterprise in raising the balance of the funds shall be guaran-
teed by all States Parties in accordance with the scale referred to in
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article 158, paragraph 2 (vi). In lieu of debt guarantee, a State
Party may make a voluntary contribution to the Enterprise of an
amount equivalent to that portion of the debts which it would other-
wise be liable to guarantee.

Paragraph 10 ter
The funds, assets and expenses of the Enterprise shall be kept separate

and apart from those of the Authority. The provisions of paragraphs 10, 10
bis and of this paragraph shall not prevent the Enterprise from making ar-
rangements with the Authority regarding facilities, personnel and services
and arrangements for reimbursement of administrative expenses paid in the
first instance by either organization on behalf of the other.

...

In his report on the work of Negotiating Group 3 to the First Committee,
the Chairman of the First Committee stated that “… with regard to the Enter-
prise, it was agreed that the activities it may conduct shall cover those of
transportation, processing and marketing of minerals recovered from the Area,”
and “the Negotiating Group also considered in full the provisions of Annex III,
excluding only those relating to finance which were already being considered
by Negotiating Group 2.” He also indicated that document NG3/6 was the
product of negotiations in Negotiating Group 3. He further indicated that there
were “… two sets of amendments. The single underlining in substantive provi-
sions denotes changes made during the Seventh Session. The double
underlining, the proposed changes and the broken lines deletions during the
present Session.”16

The relevant part of document NG3/6 is reproduced below: (as contained
in Renate Platzöder, Third United Nations Conference on the Law of the Sea:
Documents, Vol. IX, 1986, Oceana Publications, Inc. p. 306).

Revised Suggested Compromise Formula by
the Chairman of Negotiating Group 3

...

ANNEX III
STATUTE OF THE ENTERPRISE

PURPOSE

1. (a)  The Enterprise shall carry out activities of the Authority
..............................................in the performance of its functions in imple-
mentation of article 169.

(b) In the performance of its functions and in carrying out its purposes,
the Enterprise shall act in accordance with the provisions ........ of
the present Convention, including its annexes, ......... and the rules,
regulations and procedures of the Authority.
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RELATIONSHIP TO THE AUTHORITY

2. (a)  Pursuant to article 169 the Enterprise shall be subject to the
general policies laid down by the Assembly and the directives and
control of the Council.

(b) Nothing in this Convention shall make the Enterprise liable for the
acts or obligations of the Authority, or the Authority liable for the
acts or obligations of the Enterprise.

LIMITATION OF LIABILITY

3. No member of the Authority shall be liable by reason only of its
membership for the acts or obligations of the Enterprise.

STRUCTURE OF THE ENTERPRISE

4. The Enterprise shall have a Governing Board, a Director-General
and such staff ............ necessary for the performance of its duties.

GOVERNING BOARD

5. (a)  The Governing Board shall be responsible for the conduct of
operations of the Enterprise, and for this purpose shall exercise all
the powers given to it by this annex.

(b) The Governing Board shall be composed of 15 qualified ........................
.......members elected by the Assembly. Election of these members
shall be based on the principle of equitable geographical represen-
tation....................... .

(c) Members of the Board shall be elected for a period of four years and
shall be eligible for re-election.

.................................................................................

In the election and re-election of the members of the Governing Board
the principle of rotation shall be duly applied.

(d) Each member of the Board shall have one vote. All matters before
the Board shall be decided by a majority of the votes cast.

(e) Each member of the Board shall appoint an alternate with ...............
powers to act for him when he is not present.

(f) Members of the Board shall continue in office until their successors
are appointed or elected. If the office of a member of the Board be-
comes vacant more than 90 days before the end of his term, the Board
may appoint another member for the remainder of the term. While the
office remains vacant, the alternate of the former member of the Board
shall exercise his powers, except that of appointing an alternate.

(g) The Governing Board shall function in continuous session at the
principal office of the Enterprise, and shall meet as often as the
business of the Enterprise may require.
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(h) A quorum for any meeting of the Governing Board shall be two
thirds of the members of the Board.

(i) Any member of the Authority may send a representative to attend
any meeting of the Board when a request made by, or a matter par-
ticularly affecting, that member is under consideration.

(j) Subject to directives from the Council on the matter, the Governing
Board may appoint such committees as they deem advisable.

DIRECTOR-GENERAL AND STAFF

6. (a)  The Assembly shall, upon the recommendation of the Council,
elect a Director-General who shall not be a member of the Board or
an alternate. The Director-General shall be the legal representative
of the Enterprise. He shall participate in the meetings of the Board
but shall have no vote. He may participate in meetings of the Assem-
bly, and the Council, when these organs are dealing with matters
concerning the Enterprise, but shall have no vote at such meetings.
The Director-General shall hold office for a fixed term not exceeding
five years and may be re-elected for one further term.

(b) The Director-General shall be chief of the ......... staff of the Enter-
prise and shall conduct, under the direction and supervision of the
Governing Board, the ordinary business of the Enterprise. Subject
to the general control of the Governing Board, he shall be respon-
sible for the organization, appointment and dismissal of the staff.

(c) The Director-General and the staff of the Enterprise, in the discharge
of their offices, owe their duty entirely to the Enterprise and to no
other authority. Each member of the Enterprise shall respect the
international character of this duty and shall refrain from all at-
tempts to influence any of them in the discharge of their duties.

(d) In appointing the staff the Director-General shall, subject to the
paramount importance of securing the highest standards of effi-
ciency and of technical competence, pay due regard to the importance
of recruiting personnel on an equitable geographical basis ...............
........................................

 LOCATION OF OFFICES

7. The principal office of the Enterprise shall be at the seat of the
Authority. The Enterprise may establish other offices in the territories of any
member, with the consent of that member.

PUBLICATION OF REPORTS AND PROVISION OF INFORMATION

8. (a)  The Enterprise shall, not later than three months after the end of
each financial year, submit to the Council for its approval an an-
nual report containing an audited statement of its accounts and
shall transmit to the Council and circulate to members at appropri-
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ate intervals a summary statement of its financial position and a
profit and loss statement showing the results of its operations.

(b) The Enterprise shall publish its annual report and such other re-
ports as it deems desirable to carry out its purposes.

(c) Copies of all reports, statements and publications made under this
article shall be distributed to members.

ALLOCATION OF NET INCOME

9. (a)  The Assembly shall, on the recommendation of the Governing
Board, determine what portion of the net income of the Enterprise
shall be retained as its reserves. The remainder shall be transferred
quarterly to the Authority.

(b) During an initial period, required for the Enterprise to become self-
supporting, the Assembly shall leave all of the net income of the
Enterprise in its reserves.*

FINANCE

10. The funds of the Enterprise shall include:
(a) amounts received from the Authority in accordance with subpara-

graph (b) of paragraph 2 of Article 172;
(b) voluntary contributions made by States Parties for the purpose of

financing activities of the Enterprise;
(c) amounts borrowed by the Enterprise in accordance with the provi-

sions of paragraph 10 (bis) below;
(d) amounts received through the participation in contractual rela-

tionships with other entities for the conduct of activities in the Area,
including joint arrangements;

(e) reserves of the Enterprise in accordance with paragraph 9; and
(f) other funds made available to the Enterprise to enable it to carry

out its functions and to commence operations as soon as possible.
Paragraph 10 (bis)
(a) The Enterprise shall have the power to borrow funds and to furnish

such collateral or other security as it may determine. Before making a
public sale of its obligations in the markets or currency of a State
Party, the Enterprise shall first obtain the approval of that State Party.
The total amount and sources of borrowings shall be approved by the
Council on the recommendation of the Governing Board.

* Redrafted in Negotiating Group 2.  See NG2/5, Official Records. Vol. X, P.56 [Official
Records of the Third United Nations Conference on the Law of the Sea, Vol. X, (United
Nations Publication Sales No. E.79.V.4), Reports of the Committees and Negotiating
Groups, Seventh session and resumed seventh session, Financial Arrangements of the
Enterprise, the Chairman’s suggested compromise proposals,  p. 56]
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(b) States Parties shall make every reasonable effort to support appli-
cations by the Enterprise for loans in capital market and from
international financial institutions.

(c) The Enterprise shall be assured of the funds necessary to explore
and exploit its first mine site on its own and to meet its initial admin-
istrative expenses, to the extent that such funds are not covered by
the other funds referred to in paragraph 10 above. Debts incurred
by the Enterprise to this end shall be guaranteed by all States Par-
ties in accordance with the scale referred to in subparagraph (vi) of
paragraph (2) of Article 158. To the extent necessary for securing
such loans, States Parties undertake to advance as refundable paid-
in capital, up to one-third of the liability which they will have incurred
under this subparagraph. In lieu of debt guarantee, a State Party
may make a voluntary contribution to the Enterprise, or an amount
equivalent to that portion of the debts which it would otherwise be
liable to guarantee.

Paragraph 10 (ter)
The funds, assets and expenses of the Enterprise shall be kept separate

and apart from those of the Authority. The provisions of paragraphs 10, 10
(bis) and of this paragraph shall not prevent the Enterprise from making
arrangements with the Authority regarding facilities, personnel and services
and arrangements for reimbursement of administrative expenses paid in the
first instance by either organization on behalf of the other.**

OPERATIONS

11. (a)  The Enterprise shall propose to the Council projects for carry-
ing out activities ............... in accordance with Article 169. Such proposals
shall include a detailed description of the project, an analysis of the esti-
mated costs and benefits, a ———— formal written plan of work for activities
in the Area in accordance with Article 151 (3), and all such other informa-
tion and data as may be required from time to time for its appraisal by the
Technical Commission and approval by the Council.

(b) Upon approval by the Council, the Enterprise shall execute the
project on the basis of the formal written plan of work referred to in
subparagraph (a) of this paragraph.

(c) Procurement of goods and services:
(i) To the extent that the Enterprise does not at any time possess

the goods and services required for its operations, it may pro-
cure and employ them under its direction and management.
Procurement of goods and services required by the Enterprise
shall be effected by the award of contracts, based on response

** Redrafted in Negotiating Group 2.  See NG2/5, Official Records, Vol. X, p. 57.
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to invitations in member countries to tender, to bidders offering
the best combination of quality, price and most favourable de-
livery time.

(ii) If there is more than one bid offering such a combination, the
contract shall be awarded in accordance with the following
principles:
a. Non-discrimination on the basis of political or similar con-

siderations not relevant to the carrying out of operations
with due diligence and efficiency;

b. Guidelines approved by the Council with regard to the
preferences to be accorded to goods and services originat-
ing in the developing countries, including the landlocked
or otherwise geographically disadvantaged among them.

(iii) The Governing Board may adopt rules determining the special
circumstances in which the requirement of invitations in mem-
ber countries to bid may in the best interest of the Enterprise be
dispensed with.

(d) The Enterprise shall have title to all minerals and processed sub-
stances produced by it ...................

It shall sell its products on a non-discriminatory basis to States
Parties provided that such products will not be sold at less than
international market prices.

(e) Without prejudice to any general or special power conferred on the
Enterprise under any other provision of this Convention, the Enter-
prise shall exercise .............. such powers incidental to its business
as shall be necessary ....................

(f) The Enterprise and its staff shall not interfere in political affairs of
any member; nor shall they be influenced in their decisions by the
political character of the member or members concerned. Only eco-
nomic considerations shall be relevant to their decisions, and these
considerations shall be weighed impartially in order to carry out
the purposes specified in paragraph 1 of this annex.

LEGAL STATUS, IMMUNITIES AND PRIVILEGES

12.  (a)  To enable the Enterprise to fulfil the functions with which it is
entrusted, the status, immunities and privileges set forth herein shall
be accorded to the Enterprise in the territories of States Parties. To
give effect to this principle the Enterprise and States Parties may,
where necessary, enter into special agreements for this purpose.

(b) The Enterprise shall have such legal capacity as is necessary for the
performance of its functions and the fulfilment of its purposes and, in
particular, the capacity:
(i) To enter into contracts, forms of association, or other arrange-

ments, including agreements with States and international
organizations;
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(ii) To acquire, lease, hold and dispose of immovable and movable
property;

(iii) To be a party to legal proceedings in its own name.
(c) Actions may be brought against the Enterprise only in a court of

competent jurisdiction in the territories of a member in which the
Enterprise has an office, has appointed an agent for the purpose of
accepting services or notice of process, has entered into a contract
for goods or services, has issued securities, or is otherwise engaged
in commercial activity. The property and assets of the Enterprise
shall, wheresoever located and by whomsoever held, be immune
from all forms of seizure, attachment of execution before the delivery
of final judgement against the Enterprise.
(d) (i)  The property and assets of the Enterprise, wheresoever lo-

cated and by whomsoever held, shall be immune from
confiscation, expropriation, requisition, and any other form of
seizure by executive or legislative action.

(ii) All property and assets of the Enterprise shall be free from dis-
criminatory restrictions, regulations, controls and moratoria
of any nature.

(iii) The Enterprise and its employees shall respect local laws and
regulations in any State or territory in which the Enterprise or
its employees may do business or otherwise act.

(iv) States Parties shall assure that the Enterprise enjoys all rights,
immunities and privileges afforded by States to entities conduct-
ing business within such States. These rights, immunities and
privileges shall be afforded the Enterprise on no less favourable
a basis than afforded by States to similarly engaged commercial
entities. Where special privileges are provided by States for de-
veloping countries or their commercial entities, the Enterprise
shall enjoy such privileges on a similarly preferential basis.

(v) States may provide special incentives, rights, privileges and
immunities to the Enterprise without the obligation to provide
such incentives, rights, privileges, or immunities to other com-
mercial entities.

(e) The Enterprise, its assets, property, and revenues derived from its
operations and transactions authorized by this annex, shall be im-
mune from taxation.

(f) Each member shall take such action as is necessary in its own terri-
tories for the purpose of making effective in terms of its own law the
principles set forth in this annex and shall inform the Enterprise of
the detailed action which it has taken.

(g) The Enterprise in its discretion may waive any of the privileges and
immunities conferred under this article or in the special agreements
referred to in subparagraph (a) above to such extent and upon such
conditions as it may determine.
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Following are the views expressed by delegations at the 45th meeting of
the First Committee, on 25 April 1979, on the Enterprise:

(a) The representative of the Netherlands said that one of the key ele-
ments on which the discussions in the Working Group of 21 had focused had
been the question of how to ensure that the Enterprise would effectively be
engaged in seabed mining operations at the same time as other entities. This
delegation had submitted to the Group a proposal under which the Enterprise
would have the option of entering into a joint venture arrangement with a
contractor. If it exercised that option, its participation could be up to 20 per cent
and the same option, up to the same percentage participation, would be offered
to the contractor with regard to the corresponding reserved area. In either
case, the contractual arrangements would conform to the commercial terms
and conditions customarily applied to joint ventures freely entered into by two
independent parties.

…In conclusion his delegation shared the views expressed in the Plenary
by the Chairman of the Committee concurring the need to provide effective
training facilities for the future staff of the Authority and the Enterprise. The
Netherlands authorities would give sympathetic consideration to any con-
crete proposals to establish an effective training programme. Not only university
institutions but also industry should take part in that programme; and their
combined efforts would help to consolidate the future viability of the Enter-
prise.17

(b) The representative of Austria gave a lengthy and systematic analy-
sis on the Netherlands proposal by saying that the proposal could open the
way to a solution, a way out of deadlock. The idea of a unified joint venture
system was, of course, not new for the Conference. The delegations of Nigeria,
Sri Lanka and other countries had introduced it into the discussions on vari-
ous occasions, as had his own delegation in 1977.

The Netherlands proposal provided for a unified joint venture system
only to the extent the Enterprise exercised its option for a joint venture with the
contractor in the non-reserved area, and the contractor exercised his option for
a joint venture with the Enterprise in the reserved area. To the extent that those
options were not exercised, the parallel system was retained. That meant that
the changes required in the negotiating text were relatively minimal. They
could be contained in an additional single article 151 bis and in Annexes II and
III. If the Conference agreed on financial terms, conditions of transfer of tech-
nology etc., all those paragraphs and articles could be included in the text and
remain the basis for the parallel system. However, should the Conference fail to
reach an agreement on those detailed provisions, there was no need to de-
spair. Presumably the Enterprise and the contractors would then choose to
exercise the option for joint ventures. The availability of the option reduced
the importance of the provisions for financial arrangements and transfer of
technology.

It should also be stressed that the Netherlands proposal did not detract
from the rights and aspirations of the Enterprise as conceived by the develop-
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ing countries. It merely added to those rights. The Enterprise retained its full
rights to operate by itself and, in addition, acquired the right to share in all
seabed production operations. Theoretically, it also had that option under the
negotiating text; in practice, however, there was no guarantee that there would
be State or private partners for the Enterprise in joint ventures. The Nether-
lands proposal ensured that the option could be exercised.

What advantages did the system offer? First of all, it was the only one to
ensure that the Enterprise could initiate its operations at the same time as the
private sector. Secondly, the problem of the financial terms of contracts be-
came far simpler. Standard commercial practices might be applied: the share
of the produce, the share of profits, and the share of decision-making powers
were proportionate to the Enterprise’s investment share, which could amount
to 20 per cent in the non-reserved areas and at least 80 per cent in the re-
served areas, i.e., an average of 50 per cent if all options were exercised.
Thirdly, the system thus maximized the financial benefits of the Enterprise
and the Authority (in the optimum case, 50 per cent of total seabed produc-
tion). It was also financially advantageous to States and companies because
it reduced their investment to an average of 50 per cent while providing a
flexible profit-sharing and risk-sharing system, as advocated by the industri-
alized countries. Fourthly, the system solved the problems of transfer of
technology, which was automatically ensured in a joint venture. Fifthly, joint
ventures might cover one or more or all stages of an integrated operation,
from research and development through prospecting, exploration, exploita-
tion, processing and marketing; thus, the problem of calculating the available
net proceeds was avoided. Sixthly, the banking system was greatly simpli-
fied. Under the negotiating text it was indeed difficult to decide at what point
the two mine sites could be deemed to be of equal commercial value, and
what that value was to be. The question of who was to be responsible for the
costs of exploration up to the point of that decision had not been solved to
the satisfaction of all parties. The Netherlands proposal eliminated that diffi-
culty. Seventhly, the problem of discrimination between the Enterprise and
States and companies with regard to taxation was avoided. All partners were
treated in the same way. Eighthly, the most important advantage of the sys-
tem was that the established industry was built into it on the basis of
co-operation rather than competition. The Netherlands proposal introduced
that principle in a most flexible way without undermining the basis of the
parallel system. It opened up options. Ninthly, the problems of the Review
Conference would become much more tractable because, if the system of
exploration and exploitation were designed in such a way that the most effi-
cient form of co-operation was allowed to emerge during the first twenty or
twenty-five years, the task of the Review Conference would be greatly facili-
tated. It would consolidate the system and make some minor improvements
in it but would not change it basically.18

(c) The representative of Sierra Leone said that his delegation welcomed
the revised proposal of the Chairman of Negotiating Group 2 concerning the
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operation of the Enterprise, because it felt that any proposal to ensure the
efficient operation of the Enterprise deserved consideration. The idea of a
unified system of joint ventures proposed by the Netherlands and supported
by Australia was not new, but offered an alternative solution to the problem of
the establishment of a system for seabed exploitation in cases where the paral-
lel exploitation system would not be viable.19

(d) The representative of Sri Lanka said that the proposal by the Neth-
erlands Delegation constituted an elaboration on the system of exploitation
envisaged in the basic text and deserved a thorough discussion, since it was
based on a more precise definition of the concept of the joint venture which
was frequently mentioned in the text but had not been adequately studied. The
delegation of Sri Lanka regarded the Netherlands Proposal as a preliminary one
and as being open to negotiation.20

(e) The representative of Argentina also welcomed the first signs of a
harmonization of positions on the financing of the Enterprise and supported
the proposal of the Chairman of Negotiating Group 2 concerning the cash-
versus-debt ratio for projects of the Enterprise. His delegation did not feel that
the capital for the Enterprise should be constituted on the basis of the United
Nations scale of assessments. It had two reasons for holding that view: first,
the United Nations scale was based on criteria which had followed the evolu-
tion of the world economy and secondly, Part XI of the Convention dealt with
an essentially economic activity, namely the exploitation of the resources of
the seabed which were the common heritage of mankind. The parameters must
therefore be different and new criteria applied. Countries which would benefit
most directly from the exploitation of the mineral resources of the seabed – i.e.,
the industrialized countries – should contribute most of the capital for the
Enterprise.21

 (f) The representative of Romania said that his delegation fully endorsed
the Chairman’s opinion that it was necessary to create an efficient and valid
Enterprise. In that connection, the question of the transfer of technology should
be regulated in the revised text in very clear terms. Transfer of technology to
the Enterprise and to developing countries should be an obligation of the
applicants; otherwise neither of them would have guarantees that transfer of
technology would be effective.

…It was necessary to make clear, both in the report of the Chairman of
Negotiating Group 1 and in the revised text that the Enterprise should be
governed by the democratic principle of equitable geographical distribution
and rotation of seats.22

(g) The representative of the Libyan Arab Jamahiriya said that his del-
egation had always favoured the use of the single system for seabed exploration
but it had no objection to the use of a new system during an interim period so
that countries and companies could explore the seabed in parallel with the
Enterprise to which developed countries had undertaken to supply the neces-
sary financial and technical resources. However, documents NG3/6, NG2/12
and NG2/5 did not provide any idea of the new system; all one could find in
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them was an attempt to prolong the interim period indefinitely and certain
provision on the transfer of technology. With regard to the financing of the
Enterprise, an attempt was being made to impose certain ideas on States on the
basis of a precise timetable. In such conditions, ten countries would be in a
position to monopolize seabed activities for twenty years, and they should
bear the financial burden involved.

Under joint ventures, the reserved area would go to the industrialized
countries, since they would have the resources required to exploit it.23

(h) The representative of China said that one of the most important is-
sues touched upon recently by the Group of 21 in the context of the parallel
system of exploration during the interim period was the question of guarantees
to ensure that the Enterprise would have equal possibilities of exploring the
seabed. New amendments had been made to documents NG2/5 and NG2/12
and, although the texts themselves were still to be discussed, the general trend
seemed to be satisfactory.24

(i) The representative of Mauritius said his delegation was pleased to
note that the financing of the Enterprise was placed on a firmer basis, but he
regretted the gradual erosion of the income of the Authority which would be
reduced from $17 to $13 million. The objective of attracting investment in the
area should not take priority over the need to ensure the satisfactory financing
and viability of the Enterprise. The Enterprise should not be dependent totally
upon developed countries but should receive from all countries the resources
it needed for efficient operation.25

Following are the views expressed by delegations on the Enterprise at the
Plenary of the Conference on 26 April 1979.

(a) The representative of the Federal Republic of Germany said that with
regard to the Enterprise, his delegation, like those of other industrialized coun-
tries, had gone a long way to meet the concerns of the Group of 77. It was,
however, obvious that a transfer of technology to third countries was not
directly related to the viability of the Enterprise. It was to be hoped that the
countries of the Group of 77 would, in their turn, give due weight to the con-
cerns of the developed countries in the various sectors when negotiations
were resumed at the next session.26

(b) The representative of the Union of Soviet Socialist Republics said that
the problems raised by developing countries concerning the Enterprise seemed
to have been settled satisfactorily, since the Enterprise would be able to com-
mence exploitation of resources as soon as the Convention came into force.
However, a further request had been made to the effect that technology should
be transferred not only to the Enterprise but also to developing countries which
would be exploiting the reserved sites. His delegation supported that position.

With regard to the financing of the activities of the Enterprise, further
negotiations would be necessary on the various solutions proposed for the
first project. Later, the financing of the Enterprise’s activities would be guaran-
teed by the financial clauses in the contracts concluded. The proposal for the
establishment of joint ventures did not seem entirely satisfactory; but if the
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sponsoring countries insisted that it should be considered, his delegation
would be ready to take part in the discussions on it.27

(c) The representative of Japan, on the subject of the legal status, immu-
nities and privileges of the Enterprise, considered that the various matters
dealt with in article 12 of Annex III should be left to the discretion of the
individual States Parties concerned.28

(d) The representative of Poland considered that States Parties which
exploited the Area, or which sponsored activities in the Area, should contrib-
ute more than other States to the financing of the Enterprise. It seemed to his
delegation to be just and reasonable that countries which took the main share
of benefits from activities in the Area should also undertake the financing
needed to ensure the viability of the Enterprise.29

(e) The representative of China observed that the First Committee had
elaborated a series of compromise texts on the complex issue of the system of
exploring the Area and exploiting its resources. With a view to reaching a
consensus, it had been decided to apply provisionally a parallel system of
exploitation on the understanding that, during the provisional period, the nec-
essary conditions would be created to enable the legal entity to participate in
the exploitation; and it had also been decided to provide sufficient guarantees
that the Authority and the Enterprise would have the necessary technology.
With regard to the transfer of technology, it was not clear how the Enterprise
was to be guaranteed the necessary technology to exploit, process, refine, etc.,
products recovered from the deep seabed. With regard to the financing of the
Enterprise, there was the problem of the charges to be paid to the Authority by
the contractors. Lastly, provision had to be made to ensure that the Enterprise
would have priority in the exploitation of those resources (article 150 bis). On
that point, his delegation shared the views expressed by the developing coun-
tries and was favourably inclined to the position of the Group of 77.30

(f) The representative of France said that on many points, documents
WG21/1 contained formulations which were not acceptable. Much work had
still to be done, for example, on the financial terms of contracts, the financing of
the Enterprise, article 159 and the settlement of disputes. On some other points
– for example, the rules of procedure for the Review Conference, the extension
of the Enterprise’s activities and its method of financing – the document pre-
sented a step backward as compared with the negotiating text.31

 (g) The representative of India said that some significant progress had
been made on important aspects of the work, such as the elaboration of the
concept of a parallel system of resource exploitation, of arrangements to en-
sure that the system would operate effectively from the outset of an acceptable
system for the settlement of disputes and of machinery to regulate seabed
mining in the interests of mankind as a whole. Other questions which had been
usefully discussed included financial arrangements, the technological and fi-
nancial viability of the Enterprise, the transfer of technology, the priority to be
given to the Enterprise in seabed mining, the review of the parallel system after
twenty years.32



163

At the 115th meeting of the Plenary of the Conference on 27 April 1979,
The representative of the United States said that in the view of his delega-

tion, good progress had been made in a number of areas, including the difficult
matter of the working of the parallel system in Annex II, and the means of making
technology available to the Enterprise and ensuring the viability of the Enter-
prise as a commercial operator within the framework of Annex II.  He was compelled,
however, to draw attention to a number of areas in which his delegation contin-
ued to have serious difficulties with the texts in document WG21/1 (A/CONF.62/
WP.10/Rev.1). His delegation was also concerned with a number of provisions in
Annex II, including certain remaining problems connected with the transfer of
technology. In addition, it believed that further work was needed on paragraph 5
bis concerning the question of the relationship of the Enterprise with other
applicants. An absolute priority for the Enterprise over such applicants was a
matter which required much more careful consideration when the issue of the
availability of mine sites under the production ceiling was considered.

There had been considerable progress in Negotiating Group 2 towards
reaching an understanding of the complex financial requirements of the deep
seabed mining industry.

His delegation was particularly disappointed, however, in one regard.
Adequate, even generous, provision had been made in Annex III of the nego-
tiating text for the financing of the Enterprise. In document WG21/1, it was
proposed that the paid-in refundable capital be one half of the capital require-
ments of the Enterprise and to eliminate the provision that it should be drawn
only as needed. The new provisions changed the entire character of the paid-
in refundable, government contributions to the Enterprise. That burden on
Member States was not justified by the objective of financing the Enterprise
and there was no indication that the States represented in the Conference
would be willing to accept it.

His delegation considered that it would be a mistake to underestimate the
difficulties still ahead, but it was committed to negotiations on a viable system
of deep-sea mining both for the Enterprise and for States Parties.33

At the close of the 116th Plenary meeting, on 27 April 1979, the President
and the Chairmen of the main Committees, together with the Chairman of the
Drafting Committee and the Rapporteur-General, met to consider revision of
the Informal Composite Negotiating Text. Hereafter are the excerpts of ICNT/
Rev.1 relevant to the Enterprise:

A/CONF.62/WP.10/Rev.1
Informal Composite Negotiating Text / Revision 134

...

Article 170
The Enterprise

1. The Enterprise shall be the organ of the Authority which shall carry
out activities in the Area directly, pursuant to article 153, paragraph 2 (a),



164

as well as transportation, processing and marketing of minerals recovered
from the Area.

2. The Enterprise shall, within the framework of the international le-
gal personality of the Authority, have such legal capacity as is provided for
in the Statute set forth in Annex III. The Enterprise shall act in accordance
with the provisions of this Convention and the rules, regulations and proce-
dures of the Authority, as well as the general policies established by the
Assembly, and shall be subject to the directives and control of the Council.

3. The Enterprise shall have its principal place of business at the seat
of the Authority.

4. The Enterprise shall in accordance with article 173, paragraph 2,
and article 10 of Annex III, be provided with such funds as it may require to
carry out its functions, and shall receive technology as provided in article
144, and other relevant provisions of this Convention.

...

ANNEX II
BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION

Article 1
Title to minerals

Title to minerals shall be passed upon recovery of the minerals pursuant
to a contract of exploration and exploitation.

Article 2
Prospecting

1. (a)  The Authority shall encourage the conduct of prospecting in the
Area.

(b) Prospecting shall be conducted only after the Authority has received
a satisfactory written undertaking that the proposed prospector shall
comply with this Convention and the relevant rules and regulations
of the Authority concerning protection of the marine environment, the
training of personnel nominated by the Authority and accepts verifi-
cation by the Authority of compliance. The proposed prospector shall,
together with the undertaking, notify the Authority of the broad area
or areas in which prospecting is to take place.

(c) Prospecting may be carried out by more than one prospector in the
same area or areas simultaneously.

(d) The Authority may close a particular area for prospecting when the
available data indicate the risk of irreparable harm to a unique
environment or unjustifiable interference with other uses of the Area.

2. Prospecting shall not confer any preferential, proprietary, exclu-
sive or any other rights on the prospector with respect to the resources. A
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prospector shall however, be entitled to recover a reasonable amount of
resources of the Area to be used for sampling.

Article 3
Exploration and exploitation

1. Exploration and exploitation shall be carried out only in areas
specified in plans of work referred to in article 153, paragraph 3, of Part XI
of this Convention and approved by the Authority in accordance with the
provisions of this annex and the relevant rules, regulations and procedures
of the Authority.

2.  Every plan of work approved by the Authority shall:
 (a)  Be in strict conformity with this Convention and the rules and regu-

lations of the Authority;
 (b) Ensure control by the Authority of activities in the Area in accor-

dance with article 153, paragraph 4, of Part XI of this Convention;
 (c) Confer on the operator exclusive rights for the exploration and

exploitation of the resources in the area covered by the plan of work
in accordance with the rules and regulations of the Authority. If the
applicant presents a plan of work for one of the two stages only, the
contract may confer exclusive rights with respect to such a stage.

3. Except for plans of work proposed by the Enterprise, each plan of
work shall take the form of a contract to be signed by the Authority and the
operator or operators upon approval of the plan of work by the Authority.

...

Article 5
Transfer of technology

1. In respect of transfer of technology, every applicant other than the
Enterprise shall:

(a) Make available to the Authority a general description of the equip-
ment and methods to be used in carrying out activities in the Area,
as well as other relevant information about the characteristics of
such technology, and information as to where such technology is
available on the open market. That description shall be submitted
with the application and thereafter whenever a substantial techno-
logical change or innovation is introduced;

(b) Undertake to use, in carrying out activities, in the Area, technology
other than that covered by subparagraph (c) and which is not gen-
erally available on the open market only if he has obtained written
assurance from the owner of the technology that he will, if and when
the Authority so requests, make available to the Enterprise to the
same extent as made available to the operator, that technology un-
der licence or other appropriate arrangements and on fair and
reasonable commercial terms and conditions.  Should an owner of
technology refuse to honour his assurance when requested by the
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Enterprise, subsequent assurances by him shall not be accepted,
and if the owner who refuses to honour his assurance has a corpo-
rate or family relationship with the applicant, this refusal shall be
considered relevant to the applicant’s qualifications for any subse-
quent proposed plan of work;

(c) Undertake to make available to the Enterprise, if he receives the
contract, and on fair and reasonable commercial terms and condi-
tions, the technology which is to be used in carrying out activities in
the Area and which he is legally entitled to transfer. This shall be
done upon the conclusion of a contract and if and when the Author-
ity shall so request by means of licence or other appropriate
arrangements which the Contractor shall negotiate with the Enter-
prise and which shall be set forth in a special agreement
supplementary to the contract. This commitment may be invoked
only if the Enterprise finds that it is unable to obtain the same or
equally efficient and useful technology on the open market and on
fair and reasonable terms and conditions;

 (d) Undertake to facilitate, upon the conclusion of the contract and if
the Authority shall so request, the acquisition by the Enterprise
under licence or other appropriate arrangements and on fair and
reasonable commercial terms and conditions of the technology cov-
ered by subparagraph (b);

(e) Undertake the same obligations as those prescribed in subpara-
graphs (b), (c) and (d) for the benefit of a developing country or a
group of developing countries which has applied for a contract
under article 8, provided that these obligations shall be limited to
the exploitation of the reserved part of the Area proposed by the
applicant, and provided that activities under the contract sought
by the developing country or group of developing countries would
not involve transfer of technology to a third country or the nation-
als of a third country.

2. If upon request in accordance with this article the pertinent nego-
tiations fail within a reasonable time to reach agreement on the terms and
conditions of transfer to the Enterprise, either party may refer any matter
arising in the negotiations to conciliation in accordance with Annex IV. The
Conciliation Commission shall within 60 days make recommendations to the
parties which shall form the basis of further negotiations. Should the latter
negotiations fail to reach agreement on the terms and conditions of transfer
either the Enterprise, acting on behalf of the Authority, or the Contractor
may thereafter refer to binding commercial arbitration in accordance with
the UNCITRAL Arbitration Rules (or other arbitration rules if and when
prescribed in the rules, regulations and procedures of the Authority), within
90 days, the question whether the efforts made are within the range of fair
and reasonable commercial terms and conditions. In cases where the arbi-
tral tribunal determines that the Contractor’s offer is not within that range
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and the Contractor fails to revise its offer within a further period of 90 days to
bring it within that range, the tribunal shall make an award. Where the
dispute in the pertinent negotiations refers to matters other than the terms
and conditions of transfer and the parties fail to reach agreement in negotia-
tions within sixty days refer the matter to the appropriate disputes settlement
mechanism established in the Convention for its decision. In the event that
the Contractor does not accept or fails to implement the arbitral award or
the decision of the appropriate tribunal, the Contractor shall be liable to
penalties in accordance with the provisions of article 17.

3. In the event that the Enterprise is unable to obtain appropriate
technology on fair and reasonable commercial terms and conditions to com-
mence in a timely manner the processing of the minerals it recovers from the
Area, the States Parties which are engaged in activities in the Area or whose
nationals are engaged in activities in the Area, and other States Parties
having access to such technology shall consult together and shall take effec-
tive measures to ensure that such technology is made available to the
Enterprise on fair and reasonable commercial terms and conditions.

4. In the case of joint ventures with the Enterprise, technology transfer
will be in accordance with the terms of the joint venture agreement.

5. For the purposes of this article, “technology” means the equipment
and technical know-how, including manuals, designs, operating instruc-
tions, training and technical advice and assistance, necessary to assemble,
maintain and operate a system for the exploration for and exploitation of the
resources of the Area and the non-exclusive legal right to use these items for
that purpose.

...

Article 8
Reservation of sites

1. Each application, other than those proposed by the Enterprise or
by any others for reserved sites, shall cover a total area which need not be a
single continuous area but shall be sufficiently large and of sufficient value
to allow two mining operations. The proposed operator shall indicate the
co-ordinates dividing the area into two parts of equal estimated commercial
value. Within forty-five days of receiving the data necessary to make the
assessment of the value of the sites from the applicant, the Authority shall
designate the part which is to be reserved solely for the conduct of activities
by the Authority through the Enterprise or in association with developing
countries. The area designated shall become a reserved area as soon as the
plan of work for the non-reserved area is approved and the contract is signed.

2. The Enterprise shall be given an opportunity to decide whether it
wishes itself to conduct activities in each area reserved pursuant to this article.

3. In conducting activities in the areas reserved pursuant to this ar-
ticle the Enterprise may enter into joint arrangements with any entity qualified
to conduct activities in the Area. In such joint arrangements appropriate
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provision shall be made for participation by developing countries, the na-
ture and extent of such participation to be approved by the Authority.

4. Nothing in this article shall be interpreted as preventing the Enterprise
from carrying out activities in accordance with this annex in any part of the Area
not included in a previously approved plan of work or a previously submitted
plan of work which has not yet been finally acted on by the Authority.

Article 9
Separate stages of operations

If an operator in accordance with article 3, paragraph 2 (c), has an ap-
proved plan of work for exploration only, he shall have a preference and a
priority among applicants for a plan of work for exploitation with regard to the
same areas and resources; provided, however, that where the operator’s perfor-
mance has not been satisfactory such preference or priority may be withdrawn.

 Article 10
Joint arrangements

1. Contracts for the exploration and exploitation of the resources of
the Area may provide for joint arrangements between the Contractor and the
Authority through the Enterprise, in the form of joint ventures, production
sharing or service contracts, as well as any other form of joint arrangement
for the exploration or exploitation of the resources of the Area.

2. Contractors entering into such joint arrangements with the Enter-
prise may receive financial incentives as provided for in the financial
arrangements established in article 12.

Article 11
Activities conducted by the Enterprise

1. Activities in the Area conducted under article 153, paragraph 2 (a),
of Part XI of this Convention through the Enterprise shall be governed by the
provisions of Part XI, the rules, regulations and procedures of the Authority
and its relevant decisions.

2. Any plan of work proposed by the Enterprise shall be accompanied
by evidence supporting its financial and technological capability.

...

Article 13
Transfer of data

1. The operator shall transfer in accordance with the rules and regu-
lations and the terms and conditions of the plan of work to the Authority at
time intervals determined by the Authority all data which are both necessary
and relevant to the effective implementation of the powers and functions of
the principal organs of the Authority in respect of the area covered by the
plan of work.
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2. Transferred data in respect of the area covered by the plan of work,
deemed to be proprietary may only be used for the purposes set forth in this
article. Data which are necessary for the promulgation of rules and regula-
tions concerning protection of the marine environment and safety shall not
be deemed to be proprietary.

3. Data transferred to the Authority by prospectors, applicants for
contracts for exploration and exploitation, and Contractors, deemed to be
proprietary, shall not be disclosed by the Authority. The responsibilities set
forth in article 168, paragraph 2, of Part XI of this Convention are equally
applicable to the staff of the Enterprise.

Article 14
Training programmes

The Contractor shall draw up practical programmes for the training of
personnel of the Authority and developing countries, including the partici-
pation of such personnel in all activities covered by the contract, in accordance
with article 144, paragraph 2, of Part XI of this Convention.

...

ANNEX III

STATUTE OF THE ENTERPRISE

Article 1
Purpose

1. The Enterprise shall carry out activities of the Authority in the per-
formance of its functions in implementation of article 170 of Part XI of this
Convention.

2. In the performance of its functions and in carrying out its purposes, the
Enterprise shall act in accordance with the provisions of this Convention, in-
cluding its annexes, and the rules, regulations and procedures of the Authority.

Article 2
Relationship to the Authority

1. Pursuant to article 170 of Part XI of this Convention the Enterprise
shall be subject to the general policies laid down by the Assembly and the
directives and control of the Council.

3. Nothing in this Convention shall make the Enterprise liable for the
acts or obligations of the Authority, or the Authority liable for the acts or
obligations of the Enterprise.

Article 3
Limitation of liability

No member of the Authority shall be liable by reason only of its member-
ship for the acts or obligations of the Enterprise.
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Article 4
 Structure of the Enterprise

 The Enterprise shall have a Governing Board, a Director-General and
such staff necessary for the performance of its duties.

Article 5
Governing Board

1. The Governing Board shall be responsible for the conduct of opera-
tions of the Enterprise, and for this purpose shall exercise all the powers
given to it by this annex.

2. The Governing Board shall be composed of 15 qualified members
elected by the Assembly. Election of these members shall be based on the
principle of equitable geographical representation.

3. Members of the Board shall be elected for a period of four years and
shall be eligible for re-election.

 In the election and re-election of the members of the Governing Board,
the principle of rotation shall be duly applied.

4. Each member of the Board shall have one vote. All matters before
the Board shall be decided by a majority of the votes cast.

5. Each member of the Board shall appoint an alternate with powers
to act for him when he is not present.

6. Members of the Board shall continue in office until their successors
are elected. If the office of a member of the Board becomes vacant more than
90 days before the end of his term, the Board may appoint another member for
the remainder of the term. While the office remains vacant, the alternate of the
former member of the Board shall exercise his powers, except that of appoint-
ing an alternate.

7. The Governing Board shall function in continuous session at the
principal office of the Enterprise, and shall meet as often as the business of
the Enterprise may require.

8. A quorum for any meeting of the Governing Board shall be two
thirds of the members of the Board.

9. Any member of the Authority may send a representative to attend
any meeting of the Board when a request made by, or a matter particularly
affecting, that member is under consideration.

10. Subject to directives from the Council on the matter, the Governing
Board may appoint such committees as they deem advisable.

Article 6
Director-General and staff

1. The Assembly shall, upon the recommendation of the Council, elect
the Director-General who shall not be a member of the Board or an alternate.
The Director-General shall be the legal representative of the Enterprise. He
shall participate in the meetings of the Board but shall have no vote. He may
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participate in meetings of the Assembly, and the Council, when these organs
are dealing with matters concerning the Enterprise, but shall have no vote at
such meetings. The Director-General shall hold office for a fixed term not
exceeding five years and may be re-elected for one further term.

2. The Director-General shall be the chief of staff of the Enterprise and
shall conduct, under the direction and supervision of the Governing Board,
the ordinary business of the Enterprise. Subject to the general control of the
Governing Board, he shall be responsible for the organization, appointment
and dismissal of the staff.

3. The Director-General and the staff of the Enterprise, in the discharge
of their offices, owe their duty entirely to the Enterprise and to no other
authority. Each member of the Enterprise shall respect the international
character of this duty and shall refrain from all attempts to influence any of
them in the discharge of their duties.

4. In appointing the staff, the Director-General shall, subject to the
paramount importance of securing the highest standards of efficiency and of
technical competence, pay due regard to the importance of recruiting per-
sonnel on an equitable geographical basis.

Article 7
Location of offices

The principal office of the Enterprise shall be at the seat of the Authority.
The Enterprise may establish other offices in the territories of any member,
with the consent of that member.

Article 8
Publication of reports and provision of information

1. The Enterprise shall, not later than three months after the end of
each financial year, submit to the Council for its approval an annual report
containing an audited statement of its accounts and shall transmit to the
Council and circulate to members at appropriate intervals a summary state-
ment of its financial position and a profit and loss statement showing the
results of its operations.

2. The Enterprise shall publish its annual report and such other re-
ports as it deems desirable to carry out its purposes.

3. Copies of all reports, statements and publications made under this
article shall be distributed to members.

Article 9
 Allocation of net income

1. The Assembly shall, on the recommendation of the Governing Board,
determine what portion of the net income of the Enterprise shall be re-
tained as its reserves. The remainder shall be transferred quarterly to the
Authority.
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2. During an initial period, required for the Enterprise to become self-
supporting, the Assembly shall leave all of the net income of the Enterprise in
its reserves.

Article 10
Finance

1. The funds of the Enterprise shall include:
(a) amounts received from the Authority in accordance with article

173, paragraph 2 (b);
(b) voluntary contributions made by States Parties for the purpose of

financing activities of the Enterprise;
(c) amounts borrowed by the Enterprise in accordance with the provi-

sions of paragraph 2;
(d) amounts received through the participation in contractual rela-

tionships with other entities for the conduct of activities in the Area,
including joint arrangements;

(e) reserves of the Enterprise in accordance with article 9; and
(f) other funds made available to the Enterprise to enable it to carry

out its functions and to commence operations as soon possible.
2. (a)  The Enterprise shall have the power to borrow funds and to

furnish such collateral or other security as it may determine. Before
making a public sale of its obligations in the markets or currency of
a State Party, the Enterprise shall first obtain the approval of that
State Party. The total amount of sources of borrowings shall be
approved by the Council on the recommendation of the Governing
Board.

(b) States Parties shall make every reasonable effort to support appli-
cations by the Enterprise for loans in capital markets and from
international financial institutions.

(c) The Enterprise shall be assured of the funds necessary to explore
and exploit its first mine site and to transport, process and market
the minerals recovered therefrom and to meet its initial administra-
tive expenses to the extent that such funds are not covered by the
other funds referred to in paragraph 1.

States Parties shall make available to the Enterprise one half of the
funds required by way of long-term, interest-free refundable loans. Debts
incurred by the Enterprise in raising the balance of the funds shall be guaran-
teed by all States Parties in accordance with the scale referred to in article
160, paragraph 2 (e). In lieu of debt guarantee, a State Party may make a
voluntary contribution to the Enterprise of an amount equivalent to that
portion of the debts which it would otherwise be liable to guarantee;

3. The funds, assets and expenses of the Enterprise shall be kept sepa-
rate and apart from those of the Authority. The provisions of this article shall
not prevent the Enterprise from making arrangements with the Authority
regarding facilities, personnel and services and arrangements for reimburse-
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ment of administrative expenses paid in the first instance by either organiza-
tion on behalf of the other.

Article 11
Operations

1. The Enterprise shall propose to the Council projects for carrying
out activities in accordance with article 170 of Part XI of this Convention.
Such proposals shall include a detailed description of the project, an analy-
sis of the estimated costs and benefits, a formal written plan of work for
activities in the Area in accordance with article 153, paragraph 3, and all
such other information and data as may be required from time to time for its
appraisal by the Legal and Technical Commission and approval by the Coun-
cil.

2. Upon approval by the Council, the Enterprise shall execute the
project on the basis of the formal written plan of work referred to in para-
graph 1.

3. Procurement of goods and services:
(a) To the extent that the Enterprise does not at any time possess the

goods and services required for its operations, it may procure and
employ them under its direction and management. Procurement of
goods and services required by the Enterprise shall be effected by
the award of contracts, based on response to invitations in member
countries to tender, to bidders offering the best combination of qual-
ity, price and most favourable delivery time.

(b) If there is more than one bid offering such a combination, the con-
tract shall be awarded in accordance with the following principles:
(i) Non-discrimination on the basis of political or similar consid-

erations not relevant to the carrying out of operations with due
diligence and efficiency;

(ii) Guidelines approved by the Council with regard to the prefer-
ences to be accorded to goods and services originating in the
developing States, including the landlocked or otherwise geo-
graphically disadvantaged among them.

(c) The Governing Board may adopt rules determining the special cir-
cumstances in which the requirement of invitations in member
countries to bid may in the best interests of the Enterprise be dis-
pensed with.

4. The Enterprise shall have title to all minerals and processed sub-
stances produced by it.

It shall sell its products on a non-discriminatory basis to States Parties
provided that such products will not be sold at less than international mar-
ket prices.

5. Without prejudice to any general or special power conferred on the
Enterprise under any other provision of this Convention, the Enterprise shall
exercise such powers incidental to its business as shall be necessary.
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6. The Enterprise and its staff shall not interfere in the political affairs
of any member; nor shall they be influenced in their decisions by the politi-
cal character of the member or members concerned. Only economic
considerations shall be relevant to their decisions, and these consider-
ations shall be weighed impartially in order to carry out the purposes
specified in article 1.

Article 12
Legal status, immunities and privileges

1. To enable the Enterprise to fulfil the functions with which it is en-
trusted, the status, immunities and privileges set forth herein shall be accorded
to the Enterprise in the territories of States Parties. To give effect to this
principle the Enterprise and States Parties may, where necessary, enter into
special agreements for this purpose.

2. The Enterprise shall have such legal capacity as is necessary for the
performance of its functions and the fulfilment of its purposes and, in particu-
lar, the capacity:

(a) To enter into contracts, forms of association, or other arrangements,
including agreements with States and international organizations;

(b) To acquire, lease, hold and dispose of immovable and movable
property;

(c) To be a party to legal proceedings in its own name.
3. Actions may be brought against the Enterprise only in a court of

competent jurisdiction in the territories of a member in which the Enterprise
has an office, has appointed an agent for the purpose of accepting service or
notice of process, has entered into a contract for goods or services, has issued
securities or is otherwise engaged in commercial activity. The property and
assets of the Enterprise shall, wheresoever located and by whomsoever held,
be immune from all forms of seizure, attachment of execution before the deliv-
ery of final judgment against the Enterprise.

4. (a)  The property and assets of the Enterprise, wheresoever located
and by whomsoever held, shall be immune from confiscation, expro-
priation, requisition, and any other form of seizure by executive or
legislative action.

(b)  All property and assets of the Enterprise shall be free from discrimi-
natory restrictions, regulations, controls and moratoria of any nature.

(c) The Enterprise and its employees shall respect local laws and regu-
lations in any State or territory in which the Enterprise or its
employees may do business or otherwise act.

(d) States Parties shall assure that the Enterprise enjoys all rights, im-
munities and privileges afforded by States to entities conducting
business within such States. These rights, immunities and privileges
shall be afforded the Enterprise on no less favourable a basis than
afforded by States to similarly engaged commercial entities. Where
special privileges are provided by States for developing countries
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or their commercial entities, the Enterprise shall enjoy such privi-
leges on a similarly preferential basis.

(e) States may provide special incentives, rights, privileges and immu-
nities to the Enterprise without the obligation to provide such
incentives, rights, privileges, or immunities to other commercial
entities.

5. The Enterprise, its assets, property, and revenues derived from its
operations and transactions authorized by this annex, shall be immune from
taxation.

6. Each member shall take such action as is necessary in its own terri-
tories for the purpose of making effective in terms of its own law the principles
set forth in this annex and shall inform the Enterprise of the detailed action
which it has taken.

7. The Enterprise in its discretion may waive any of the privileges and
immunities conferred under this article or in the special agreements referred
to in paragraph 1 to such extent and upon such conditions as it may deter-
mine.

...

During the Resumed Eighth Session, the Working Group of 21, estab-
lished to organize direct negotiations between interest groups on the basis of
the reports of Negotiating Groups 1, 2 and 3 and the Group of Legal Experts,
continued its work. It considered the hard-core issues, including the financial
arrangements and the system of exploration and exploitation.35  The sugges-
tions resulting from consultations held by the Chairman and the Co-ordinators
of the Working Group of 21 are given in document WG21/2 (Appendix A).36

With regard to the financing of the Enterprise (Annex III), the Chairman of
Negotiating Group 2 indicated that the new paragraph 3 of article 10 contains
the following salient points:

“First, the Enterprise was assured of the funds necessary to carry out one
fully-integrated mining project. An integrated mining project would enable
the Enterprise to process up to four metals, namely, cobalt, copper, manga-
nese and nickel. The Enterprise had the discretion to decide whether to
utilize these funds by investing them in one project of its own, or to invest
them in joint ventures. During the consultation, the Chairman raised the
question whether the amount of the funds should be specified. He asked this
question because many Governments would like to know the extent of their
obligations. Members of the Group of 77 were, however, against specifying
an amount. They pointed out that the estimates of the capital required to
carry out one fully integrated project varied greatly. The original estimates
by the Massachusetts Institute of Technology, based upon a three-metal case,
and upon 1976 prices, were $560 million. The new estimates, based upon
1979 prices, suggested an amount of $750 million. Other estimates, however,
based upon a four-metal case, were much higher and suggested a total amount
exceeding $1 billion. The Chairman suggested specifying the amount of $1
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billion, together with an escalating factor to take care of inflation. Members
of the Group of 77 could not accept his proposal because they feared cost
overruns would not be taken care of by the escalating factor. For these rea-
sons, therefore, he left the amount unspecified. The amount would be
determined by the Assembly, upon the recommendation of the Council, on the
advice of the Governing Board of the Enterprise.”37

The next salient point, he reported, was “the ratio between the interest-
free loans from States Parties and the guaranteed interest-bearing loans. In
dealing with this question, an analogy was often made with the debt-equity
ratio of a company. The interest-free loans are compared with the equity
capital of a company. The interest-bearing loans are compared with the debt
capital of a company. Some delegates objected to this analogy on the ground
that the shareholders of a company expect to earn dividends on their equity,
whereas the lenders of the interest-free loans to the Enterprise would not
receive any dividends. One answer to this criticism is that lenders of the
interest-free loans to the Enterprise also expect to earn dividends by way of
sharing the profits made by the Enterprise which will be distributed to States
Parties by the Authority. In his consideration of the question, the Chairman
found the analogy with the debt-equity ratio a helpful one.”38

“The members of the Group of 77 contended that the ratio of the interest-
free loans to the guaranteed interest-bearing loans should be 1:1.
Industrialized market-economy countries contended that the ratio should be
1:2. The Chairman had asked the United Nations Centre on Transnational
Corporations to undertake a survey of the debt equity ratios of mining com-
panies in the industrialized market economy countries. The results of the
survey were contained in a document which was attached to this report as
Annex A. The table shows support for both a debt-equity ratio of 1:1 and a
debt-equity ratio of 2:1. In view of this and in view of the fact that the Enter-
prise will be a new institution with no assets and no track record, he thought
a ratio of interest-free loans to guaranteed interest-bearing loans of 1:1
would be justifiable.”39

“The third salient point is the scale which will determine the contribu-
tions by States Parties of interest-free loans as well as their guarantees of the
debts of the Enterprise in raising the remaining half of the capital required. The
Chairman of Negotiating Group 2 considered various possibilities, but came
to the conclusion that the best scale to use is the scale referred to in article 160,
paragraph 2 (e), which was based upon the United Nations scale. Several
representatives of the Group of 77 pointed out, during consultations, that since
the Enterprise belongs to all, no State Party should be exempted from making
a contribution to the Enterprise. They also said that the contribution by States
Parties should reflect their varying capacities to help and that the most widely
acceptable scale for doing this is the United Nations scale.”40

“The fourth salient point concerned the repayment of the interest free
loans to States Parties. The Chairman proposed that the repayment of inter-
est-bearing loans shall have the priority over the repayment of interest-free
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loans. He also proposed that, upon the recommendation of the Council, on
the advice of the Governing Board of the Enterprise, the Assembly shall
adopt a schedule for the repayment of the interest-free loans to the States
Parties.”41

With regard to the system of exploration and exploitation, the Chairman of
Negotiating Group 1 indicated that changes were introduced in articles 1 to 4,
6, 8, 10 and 13 of Annex II. The new draft of article 1 on title to minerals was a
drafting change and seemed to be more general without affecting its sub-
stance. It also made it clear that title would also pass to the Enterprise as well
as to the prospector with respect to the samples collected, in accordance with
the relevant provision.42

He indicated that, “in article 3, two new paragraphs were added, namely
paragraphs 1 and 2. These new paragraphs dealt with the presentation of
plan of work by the Enterprise or other entities. The addition of these provi-
sions was necessary as a general introduction to the other provisions of the
same article since they referred to the first steps in a sequence developed in
the other paragraphs of article 3 and in the following articles. Paragraph 2
stated clearly and categorically that the Enterprise may apply for a plan of
work in respect of any part of the Area, either reserved or non-reserved. In
light of this change, the saving clause in article 8, paragraph 4, of the annex
was no longer necessary…”43

He continued by indicating “the existing and new provisions dealing with
the conditions under which activities in reserved sites will be carried out are
grouped in a new article (art. 8 bis). Paragraphs 1 and 4 of this new article are
to clarify the process according to which the Enterprise shall decide whether it
will carry out activities in the reserved site and the extent to which developing
countries may have access to the reserved sites if the Enterprise decided not to
exploit the sites itself or in joint ventures with such countries. The new para-
graph 2 deals with conclusion of contracts by the Enterprise for the execution
of parts of its activities, as well as entry into joint ventures with other entities on
a voluntary basis. The matters dealt with in the new paragraphs 2, 3 and 4 are
quite complex and in many respects delicate, and consequently further discus-
sions on these matters may be required.”44

He said that, “In article 10, the introduction of the words ‘when the
parties so agree’ in paragraph 1 has been made in order to stress the volun-
tary character of joint arrangements between the Contractor and the Authority.
Paragraph 3 is a new one and establishes the obligation of the partners of
the Enterprise in joint ventures in reserved sites to pay the financial incen-
tives as provided for in article 12.”45

With regard to the new wording of article 13, paragraph 3, which appeared
in document WG21/2, Appendix A,46  he said “the amendments introduced in
this provision meant to make more precise the responsibilities of the Author-
ity and the Enterprise concerning the disclosure of proprietary data.”47

Following are the excerpts of document WG21/2 relevant to the Enterprise:
...
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APPENDIX A
Suggestions resulting from consultations held by the Chairman

and co-ordinators of the Working Group of 21
...

ANNEX II

Article 1
Title to minerals

1.  Title to minerals shall pass upon recovery in accordance with the
present Convention.

Article 2
 Prospecting

1. (a)  The Authority shall encourage the conduct of prospecting in the
Area.

(b) Prospecting shall be conducted only after the Authority has re-
ceived a satisfactory written undertaking that the proposed
prospector shall comply with the present Convention and the rel-
evant rules and regulations of the Authority concerning protection
of the marine environment, co-operation in training programmes
according to articles 143 and 144 and accepts verification by the
Authority of compliance. The proposed prospector shall, together
with the undertaking, notify the Authority of the broad area or ar-
eas in which prospecting is to take place.

(c) Prospecting may be carried out by more than one prospector in the
same area or areas simultaneously.

(d) (Deleted)
2. Prospecting shall not confer any preferential, proprietary, exclu-

sive or any other rights on the prospector with respect to the resources. A
prospector shall, however, be entitled to recover a reasonable amount of
resources of the Area to be used for sampling.

Article 3
Exploration and exploitation

1. The Enterprise, States Parties and the other entities referred to in
article 153, paragraph 2 (b), may apply to the Authority for approval of
plans of work covering exploration and exploitation of resources of the Area.

2. The Enterprise may apply with respect to any part of the Area, but
applications by others with respect to reserved areas are subject to the addi-
tional requirements of article 8.

(Formerly paragraph 1)
3.  Exploration and exploitation shall be carried out only in areas speci-

fied in plans of work referred to in article 153, paragraph 3, and approved by
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the Authority in accordance with the provisions of this annex and the rel-
evant rules, regulations and procedures of the Authority.

(Formerly paragraph 2)
4. Every plan of work approved by the Authority shall:
(a) Be in strict conformity with the present Convention and the rules

and regulations of the Authority;
(b) Ensure control by the Authority of activities in the Area in accor-

dance with article 153, paragraph 4;
(c) Confer on the operator exclusive rights for the exploration and

exploitation of the specified categories of resources in the area cov-
ered by the plan of work in accordance with the rules and regulations
of the Authority. If the applicant presents a plan of work for one of
the two stages only, the plan of work may confer exclusive rights
with respect to such a stage.

(Formerly paragraph 3)
5.  Except for plans of work proposed by the Enterprise, each plan of

work shall take the form of a contract to be signed by the Authority and the
operator or operators upon approval of the plan of work by the Authority.

Article 4
Qualifications of applicants

1. Applicants, other than the Enterprise, shall be qualified if they have
the nationality or control and sponsorship required by article 153, para-
graph 2 (b), and if they follow the procedures and meet the qualification
standards established by the Authority by means of rules, regulations and
procedures.

2. Sponsorship by the State Party of which the applicant is a national
shall be sufficient unless the applicant has more than one nationality, as in
the case of a partnership or consortium of entities from several States, in
which event all States Parties involved shall sponsor the application, or
unless the applicant is effectively controlled by another State Party or its
nationals, in which event both States Parties shall sponsor the application.

3. The sponsoring State or States shall, pursuant to article 139, have
the responsibility to ensure, within their legal systems, that a Contractor so
sponsored shall carry out activities in the Area in conformity with its obliga-
tions under the present Convention and the terms of its contract. A sponsoring
State shall not, however, be liable for damage caused by any failure of a
Contractor sponsored by it to comply with its obligations if that State Party
has enacted legislation and provided for administrative procedures which
are, within the framework of its legal system, reasonably appropriate for
securing compliance by persons under its jurisdiction.

(Formerly paragraph 2)
4. Except as provided in paragraph 6, such qualification standards

shall relate to the financial and technical capabilities of the applicant and
his performance under previous contracts with the Authority.
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(Formerly paragraph 3)
5. The procedures for assessing the qualifications of States Parties

which are applicants shall take into account their character as States.
(Formerly paragraph 4)
6. The qualification standards shall require that every applicant, with-

out exception, shall, as part of his application, undertake:
(a) To accept as enforceable and comply with the applicable obliga-

tions created by the provisions of Part XI, rules and regulations of
the Authority, decisions of the organs of the Authority, and terms of
his contracts with the Authority;

(b) To accept control by the Authority of activities in the Area, as autho-
rized by the present Convention;

(c) To provide the Authority with a written assurance that his obliga-
tions under the contract will be fulfilled in good faith;

(d) To comply with the provisions on the transfer of technology set forth
in article 5 of the present annex.

Article 6
Approval of plans of work submitted by applicants

1. Six months after the entry into force of the present Convention, and
thereafter each fourth month, the Authority shall take up for consideration
proposed plans of work.

2. When considering an application for a contract with respect to
exploration and exploitation, the Authority shall first ascertain whether:

(a) The applicant has complied with the procedures established for
applications in accordance with article 4 of the present annex and
has given the Authority the commitments and assurances required
by that article. In cases on non-compliance with these procedures
or of absence of any of the commitments and assurances referred to,
the applicant shall be given 45 days to remedy such defects;

(b) The applicant possesses the requisite qualifications pursuant to
article 4.

3. All proposed plans of work shall be dealt with in the order in which
they were received, and the Authority shall conduct, as necessary and as
expeditiously as possible, an inquiry into compliance with the terms of the
present Convention and the rules, regulations and procedures of the Author-
ity, including the operational requirements, the financial contributions and
the undertakings concerning the transfer of technology. As soon as the issues
under investigation have been settled, the Authority shall approve such plans
of work, provided that they conform to the uniform and non-discriminatory
requirements established by the rules, regulations and procedures of the
Authority, unless:

(a) Part or all of the proposed area is included in a previously ap-
proved plan of work or a previously submitted proposed plan of
work which has not yet been finally acted on by the Authority;
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(b) Part or all of the proposed area is disapproved by the Authority
pursuant to article 162, paragraph 2 (w);

(c) Selection among applications received during that period of time is
necessary because approval of all plans of work proposed during
that period would be contrary to the production limitation set forth
in article 151, paragraph 2, or to the obligations of the Authority
under a commodity agreement or arrangement to which it has be-
come a party, as provided for in article 151, paragraph 1;

(d) The proposed plan of work has been submitted or sponsored by a
State Party which has already been approved;
(i) Three plans of work for exploration and exploitation of sites

not reserved pursuant to article 8 of the present annex within a
circular area of 400,000 square kilometres which is centred
upon a point selected by the applicant within the requested
additional site;

(ii) Plans of work for exploration and exploitation of sites not re-
served pursuant to article 8 which in aggregate size constitute
3 per cent of the total seabed Area which is not reserved pursu-
ant to that article or otherwise withdrawn by the Authority
from eligibility for exploitation pursuant to article 162, para-
graph 2 (w).

4. For the purpose of the standard act set forth in paragraph 3 (d)
above, a plan of work proposed by a consortium shall be counted on a pro
rata basis among the States Parties whose nationals compose the consortium.
The Authority may approve plans of work covered by paragraph 3 (d) if it
determines that such approval would not permit a State Party or persons
sponsored by it to monopolize the conduct of activities in the Area or to
preclude other States Parties from activities in the Area.

Article 8
Reservation of sites

 Each application, other than those proposed by the Enterprise or by
any others for reserved sites, shall cover a total area, which need not be a
single continuous area, sufficiently large and of sufficient estimated commer-
cial value to allow two mining operations. The proposed operator shall
indicate the co-ordinates dividing the area into two parts of equal estimated
commercial value and submit all the data obtained by him with respect to
both parts of the area. Within 45 days of receiving such data the Authority
shall designate the part which is to be reserved solely for the conduct of
activities by the Authority through the Enterprise or in association with
developing countries. This designation may be deferred for a further period
of 45 days if the Authority requests an independent expert to assess whether
all data required by this article has been submitted to the Authority. The area
designated shall become a reserved area as soon as the plan of work for the
non-reserved area is approved and contract is signed.
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Article 8 bis
 Activities in reserved sites

1. The Enterprise shall be given an opportunity to decide whether it
intends to carry out activities in each reserved site. This decision may be
taken at any time, unless a notification pursuant to paragraph 4 is received
by the Authority, in which event the Enterprise shall take its decision within
a reasonable time. The Enterprise may decide to exploit such sites in joint
ventures with the interested State or entity.

 2. The Enterprise may conclude contracts for the execution of part of
its activities in accordance with article 11 of Annex III. It may also enter into
joint ventures for the conduct of such activities with any willing entities
which are eligible to carry out activities in the Area pursuant to article 153,
paragraph 2 (b). When considering such joint ventures, the Enterprise shall
offer to States Parties which are developing countries and their nationals the
opportunity of effective participation.

3. The Authority may prescribe, in the rules, regulations and proce-
dures of the Authority, procedural and substantive requirements with respect
to such contracts and joint ventures.

4. Any State Party which is a developing country or any national
entity sponsored by it which is a qualified applicant or any group of the
foregoing, may notify the Authority that it wishes to apply for a plan of work
pursuant to article 6 of the present annex with respect to a reserved site. The
plan of work shall be considered if the Enterprise decides, pursuant to para-
graph 1 above, that it does intend to carry out activities in that site.

 Article 10
Joint arrangements

 1. Contracts for the exploration and exploitation of the resources of the
Area may provide for joint arrangements, when the parties so agree, between the
Contractor and the Authority through the Enterprise, in the form of joint ven-
tures, production sharing service contracts, as well as any other form of joint
arrangement for the exploration or exploitation of the resources of the Area.

2. Contractors entering into such joint arrangements with the Enter-
prise may receive financial incentives as provided for in the financial
arrangements established in article 12 of the present annex;

3. Joint venture partners of the Enterprise in the reserved sites shall be
liable for the payments required by article 12 of the present annex to the
extent of their joint venture share, subject to financial incentives as provided
for in article 12.

Article 13
Transfer of data

1. The operator shall transfer in accordance with the rules and regu-
lations and the terms and conditions of the plan of work to the Authority, at
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time intervals determined by the Authority, all data which are both necessary
and relevant to the effective implementation of the powers and functions of
the principal organs of the Authority in respect of the area covered by the
plan of work.

2. Transferred data in respect of the area covered by the plan of work,
deemed to be proprietary, may only be used for the purposes set forth in this
article. Data which are necessary for the promulgation of rules and regula-
tions concerning protection of the marine environment and safety shall not
be deemed to be proprietary.

3. Data transferred to the Authority by prospectors, applicants for
contracts for exploration and exploitation, and contractors deemed to be
proprietary shall not be disclosed by the Authority to the Enterprise or out-
side of the Authority. Such data transferred by such persons to the Enterprise
shall not be disclosed by the Enterprise to the Authority or outside of the
Authority. The responsibilities set forth in article 168, paragraph 2, are equally
applicable to the staff of the Enterprise.

FINANCIAL ARRANGEMENTS
 FINANCIAL TERMS OF CONTRACT

ANNEX II

Article 12

1. In adopting rules, regulations and procedures concerning the fi-
nancial terms of a contract between the Authority and the entities referred
to in article 153, paragraph 2 (b), in accordance with the provisions of
Part XI of the present Convention, and in negotiating the financial terms of
a contract in accordance with the provision of Part XI and those rules,
regulations and procedures, the Authority shall be guided by the following
objectives:

...
(e) To enable the Enterprise to engage in seabed mining effectively at

the same time as the entities referred to in article 153, paragraph 2
(b);

...

2.   FINANCING OF THE ENTERPRISE

ANNEX III

Article 3

Subject to article 10, paragraph 3 below, no member of the Authority
shall be liable by reason only of its membership for the acts or obligations of
the Enterprise.
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Article 10

Delete paragraph 2 (c) and insert a new paragraph 3:
3. (a)  The Enterprise shall be assured of the funds necessary to ex-

plore and exploit one mine site and to transport, process and market
the metal recovered therefrom, namely, nickel, copper, cobalt and
manganese, and to meet its initial administrative expenses, or the
equivalent amount thereof. The said amount shall be determined by
the Assembly upon the recommendation of the Council, on the ad-
vice of the Governing Board of the Enterprise.

(b) States Parties shall make available to the Enterprise an amount
equivalent to one half of the funds referred to in paragraph 3 (a) above by
way of long-term, interest-free loans in accordance with the scale referred to
in article 160, paragraph 2 (e). Debts incurred by the Enterprise in raising
the balance of the funds shall be guaranteed by all States Parties in accor-
dance with the said scale. Upon request by the Enterprise, a State Party may
provide a guarantee covering debts additional to the amount it has guaran-
teed in accordance with the said scale. In lieu of debts guarantee, a State
Party may make a voluntary contribution to the Enterprise of an amount
equivalent to that portion of the debts which it would otherwise be liable to
guarantee.

(c) The repayment of the interest-bearing loans shall have priority over
the repayment of the interest-free loans. The repayment of interest-free loans
shall be in accordance with a schedule adopted by the Assembly, upon the
recommendation of the Governing Board of the Enterprise.

...

Following are the views expressed by the delegations at the 46th meet-
ing of the First Committee on 22 August 1979 which are of relevance to the
Enterprise.

(a) The representative of Japan said that with respect to the financing of
the Enterprise, the desire of many delegations that it should be assured of the
funds necessary to carry out one fully integrated mining project was under-
standable; his delegation would give careful study to the revised formula
proposed by the Chairman of Negotiating Group 2.48

(b) The representative of Poland said that many of the proposed new
formulae were an improvement on the revised negotiating text. However, the
provisions relating to the financing of the Enterprise and the decision-making
process in the Council were in his delegation’s opinion, a step backwards.

His delegation had consistently maintained that the financing of the En-
terprise should be in proportion to the benefits received from exploiting the
resources. The main burden should be on those who began the exploitation as
the first contractors to the Authority, since they would derive the major direct
benefits. However, such ideas were not reflected in the new text of Annex III,
article 10, paragraph 3. On the contrary, that wording relied even more closely
on the United Nations scale of contributions.49
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(c) The representative of China, referring to the system of exploration
and exploitation, noted a trend in the new text to limit the activities of the
Enterprise. It was his delegation’s understanding that the major purpose of
Annex II was to provide the basic conditions for concluding and executing
contracts, and the Enterprise, as the operational organ, could not be bound by
those provisions. In his delegation’s view, the Enterprise should be free to
conduct its work in such a manner as it deemed appropriate. He also pointed
out that certain issues had not been fully examined in the new text. It was to
be hoped that in future more attention would be paid to the needs of the
Enterprise and the Authority, particularly in respect of the transfer of tech-
nology.

The complex question of financing arrangements was mainly a political
one. On the one hand, contractors should be able to receive a reasonable
return, while, on the other hand, the needs of the Enterprise and the Authority
must be properly safeguarded. Consequently, the method of calculation was of
major importance. In the recent negotiations, attention had been focused mainly
on how to satisfy the needs of the contractors, while the needs of the Enter-
prise and the Authority had not received sufficient attention. In the long run,
the Enterprise and the Authority could not depend for their financial resources
on payments made by States Parties and contractors. They should become
financially self-sufficient as early as possible. At the initial stage, payments
made to the Authority by contractors were of the utmost importance, since
they would enable the Authority and the Enterprise to receive sufficient funds,
so that the “parallel” system could be properly implemented. However, he
noted a significant difference between the financial figures set forth in the
revised negotiating text and those in the new text. In the latter, the method of
calculation adopted was more flexible and accorded with the wishes of the
contractors. The base rate for the second stage, however, seemed low. While it
was necessary to give reasonable consideration to the needs of the contrac-
tors, it was even more necessary to guarantee sufficient income for the Authority
and the Enterprise.

Turning to Annex III, article 10, concerning the financing of the Enterprise,
he observed that under the revised negotiating text the Enterprise would not
receive the necessary guarantee of funds for exploiting the first mine site. The
text provided for one half of the funds to be shared by all States Parties. That
was unreasonable; his delegation insisted that the funds be shared by all
States Parties according to their degree of participation in the exploitation, or
alternatively by the two categories of States referred to in article 161, para-
graphs 1(a) and (b).50

(d) The representative of the United States said that the text on financial
arrangements contained in article 12 of Annex II provided a much better basis
for a final agreement, both for mining countries and for countries that would
play a role in mining through the Enterprise. However, it would be necessary in
the future to decide whether that text could constitute a final compromise or
whether additional changes were needed.
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The provisions concerning the financing of the Enterprise in Annex III
should seek to avoid the implications of grant assistance and should focus on
the different types of loans.51

(e) The representative of the German Democratic Republic said his del-
egation did not think that the new proposal regarding article 10, paragraph 3 (b)
of Annex III offered a basis for compromise. It had always believed that the
financing of the Enterprise should be borne by all States, with a major part
borne by those that reaped the initial benefits from seabed mining. The current
proposal imposed an additional burden on many States which did not partici-
pate in such mining at the outset and thus would have to pay large sums without
receiving any benefits. His delegation had also been unable to accept the origi-
nal paragraph on that subject contained in the revised negotiating text.52

(f) The representative of France, referring to article 10 of Annex II, said
the new paragraph 3 implied that the Enterprise would be exempt from the
payment of taxes to the Authority under article 12. In his delegation’s opinion,
however, the Enterprise should have the same financial obligations as other
exploiting parties.53

(g) The representative of the Netherlands believed, with regard to the
financing of the Enterprise, that the new text of article 10 of Annex III was an
improvement over its previous version in so far as it recognized that all States
Parties should contribute in accordance with an agreed general assessment
scale based upon the scale used for the regular budget of the United Nations.
Other elements of the new text, however, represented an increased burden for
States Parties to the Convention which might discourage some States from
ratifying it.

His delegation generally supported the revisions of the provisions in
Annex II on the system of exploration and exploitation, and generally accepted
article 10 on joint arrangements, without prejudice to further consideration of
its own proposals on that subject. The current stage of negotiations had con-
firmed that those proposals might still prove useful; they must, however, be
considered as part of the parallel system of exploitation and must not replace it
with another system.54

(h) The representative of the United Kingdom said that more attention
needed to be devoted to the question of the Enterprise’s position as compared
to that of other operators, in particular its priority under article 7 of Annex II, its
payments under article 12 of Annex II and its liability to national taxation.55

(i) The representative of New Zealand said that with regard to the pro-
posed revision of article 10 of Annex III, on the way in which the Enterprise’s
first mine site was to be financed, his delegation had long agreed that adequate
initial financing of the Enterprise was an essential part of the package being
discussed in the Committee. It therefore endorsed the principle that the appro-
priate funds should be made available for that purpose, but it had doubts
concerning the method of assessing States’ contributions as described in the
new proposal. In addition to the very heavy financial burden which it would
impose on countries which did not expect to benefit from seabed mining, such
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as New Zealand, such a method of assessment raised a number of potentially
difficult practical problems. For instance, he wondered what the financial situ-
ation of the Enterprise would be if many countries were to delay their ratification
of the Convention, or not to ratify the Convention at all, because of the heavy
financial obligation which it thus imposed on them. As he saw it, either those
countries which had ratified the Convention would have to make a greater
contribution or there would be a serious shortfall which would hamper the
Enterprise’s initial operations. Again since the proposal did not indicate a fixed
sum for the funds to be allocated to the Enterprise, States could not know what
their eventual contribution would be. If it turned out to be higher than the
amount currently estimated, he wondered whether each party would have to
provide more financing.  Such questions should be given careful consider-
ations by all delegations before a final decision was taken.56

(j) The representative of Senegal said that he hoped that the Chairman
of the Negotiating Group on the system of exploration and exploitation would
pursue the necessary consultations on the transfer of technology (article 5 of
Annex II) and on the Review Conference (article 155) as both those articles
were of great concern to the African countries and involved two vital condi-
tions which the group of African States had established as prerequisites for
their acceptance of the parallel system.

With regard to financial matters, and more specifically to article 12 of
Annex II and article 10, paragraph 2 (c), of Annex III, the group of African
States had considered the issues involved and believed that, in accordance
with the decision taken by the Organization of African Unity, the financing of
the Enterprise must be the responsibility of the developed counties. That was
one of the pre-conditions for the acceptance by the group of African States of
the parallel system.57
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VIII.   NINTH SESSION AND RESUMED NINTH SESSION OF
THE THIRD UNITED NATIONS CONFERENCE ON

THE LAW OF THE SEA
 (NEW YORK, 3 MARCH - 4 APRIL 1980, GENEVA,

28 JULY - 29 AUGUST 1980)

During the first part of the Ninth Session of the Conference, the Working
Group of 21 conducted a series of meetings to deal with the outstanding issues
before the First Committee.  The results of the negotiations were reflected in the
report of the Co-ordinators of the Working Group of 21 to the First Committee.1

The Co-ordinator for questions relevant to Negotiating Group 1, Mr. Njenga
of Kenya, expressed the following views concerning the Enterprise:

“When entrusted with the task of conducting the negotiations on the
system of exploration and exploitation and the resource policy, I was per-
fectly aware of the magnitude of the undertaking and the enormous
responsibility the Conference had put in my hands. Although the basic struc-
ture of the parallel system had been accepted in the previous stages of
negotiations, some essential aspects related to its functioning, particularly
the ways to ensure the effective operation of the two parallel sides of the
system, were still subject to scrutiny and controversy. On some concrete points,
the opposing views seemed to be irreconcilable as on the question of transfer
of data and technology to the Authority or the production policy, to put only
the most striking examples of divergent positions.2

...The goals of the amendments introduced in the new article 5 of Annex
II, on the transfer of technology are twofold: on one hand, they aim at making
the undertakings of the operator binding and more precise, thus strengthen-
ing the position of the Enterprise when dealing with the operator or the
owner of the technology. On the other hand, the amendments aim at estab-
lishing some realistic limitation to these obligations with respect to their
duration and the kind of technology to be transferred.3

...Important amendments have been introduced in the case where the
operator uses a technology owned by a third party.  In this case, the operator
has to obtain from the third party a written assurance that he will make that
technology available to the Enterprise to the same extent as it is made avail-
able to the operator, and on fair and reasonable commercial terms and
conditions. An important amendment consists of the obligation of the opera-
tor to obtain from the owner of the technology a legally binding and
enforceable assurance whenever it is possible to do so without additional
cost to the operator. It is my understanding that if the Enterprise considers
that a legally enforceable undertaking is necessary, it will be ready to meet
such financial consequences as may be entailed.4

...Subparagraphs (c) and (d) of new paragraph 3 in the new text de-
scribe two possible ways open to the Enterprise to obtain the technology
when its owner is not the operator, and once an assurance has been obtained
from him, the Enterprise may decide to deal with either the operator who has
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obtained the assurance from the owner of the technology, or directly with the
owner of the technology. In both cases, the operator has specific obligations.
In the first case, the operator shall take all feasible measures to acquire the
legal right to transfer the technology to the Enterprise. Once the operator
has obtained such legal right, the technology may be transferred to the En-
terprise in accordance with paragraph 3 (a).5

…In the second case, that is, when the Enterprise decides to negotiate
directly with the owner of the technology, the operator shall facilitate its
acquisition for the Enterprise. This has been set forth in paragraph 3 (d).6

In addition to all these obligations, the new formula has incorporated,
in paragraph 5, a procedure similar to that contained in paragraph 3 of
article 5 of the Revised Negotiating Text. According to this procedure, when
the Enterprise is unable to obtain technology to commence in a timely man-
ner, the recovery and processing of minerals, either the Council or the Assembly
may convene a group of States Parties, composed of those which are engaged
in activities in the Area, of those which have sponsored entities engaged in
such activities, and of others having access to such technology, to deal with
the crises. The group shall consult and take whatever effective measures are
necessary to ensure the availability of the technology to the Enterprise.”7

The excerpts of Negotiating Group 1 document relevant to the Enterprise
are reproduced below:

A/CONF.62/C.1/L.27 and Add.1
Report of the Co-ordinators of the Working Group of 21 to the First

Committee8

...

ANNEX II
BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION9

Article 1
 Title to minerals

Title to minerals shall pass upon recovery in accordance with the provi-
sions of the present Convention.

Article 3
 Exploration and exploitation

1. The Enterprise, States Parties and the other entities referred to in
paragraph 2 (b) of article 153, may apply to the Authority for approval of
plans of work covering exploration and exploitation of resources of the Area.

2. The Enterprise may apply with respect to any part of the Area, but
applications by others with respect to reserved areas are subject to the addi-
tional requirements of article 8 bis of this annex.
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3. Exploration and exploitation shall be carried out only in areas
specified in plans of work referred to in paragraph 3 of article 153, and
approved by the Authority in accordance with the provisions of this annex
and the relevant rules, regulations and procedures of the Authority.

4. Every plan of work approved by the Authority shall:
 (a) Be in strict conformity with the present Convention and the rules

and regulations of the Authority;
 (b) Ensure control by the Authority of activities in the Area in accor-

dance with paragraph 4 of article 153;
 (c) Confer on the operator exclusive rights for the exploration and

exploitation of the specified categories of resources in the area cov-
ered by the plan of work in accordance with the rules and regulations
of the Authority. If the applicant presents a plan of work for one of
the two stages only, the plan of work may confer exclusive rights
with respect to such a stage.

5. Except for plans of work proposed by the Enterprise, each plan of
work shall take the form of a contract to be signed by the Authority and the
operator or operators upon approval of the plan of work by the Authority.

Article 4
Qualifications of applicants

 1. Applicants, other than the Enterprise, shall be qualified if they have the
nationality or control and sponsorship required by paragraph 2 (b) of article
153, and if they follow the procedures and meet the qualification standards
established by the Authority by means of rules, regulations and procedures.

2. Sponsorship by the State Party of which the applicant is a national
shall be sufficient unless the applicant has more than one nationality, as in
the case of a partnership or consortium of entities from several States, in
which event all States Parties involved shall sponsor the application, or
unless the applicant is effectively controlled by another State Party or its
nationals, in which event both States Parties shall sponsor the application.

3. The sponsoring State or States shall, pursuant to article 139, have
the responsibility to ensure, within their legal systems, that a contractor so
sponsored shall carry out activities in the Area in conformity with its obliga-
tions under the present Convention and the terms of its contract.  A sponsoring
State shall not, however, be liable for damage caused by any failure of a
contractor sponsored by it to comply with its obligations if that State Party
has enacted legislation and provided for administrative procedures which
are, within the framework of its legal system reasonably appropriate for
securing compliance by persons under it jurisdiction.

4. Except as provided in paragraph 6, such qualification standard
shall relate to the financial and technical capabilities of the applicant and
his performance under previous contracts with the Authority.

5. The procedures for assessing the qualifications of States Parties
which are applicants shall take into account their character as States.
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6. The qualification standards shall require that every applicant, with-
out exception, shall as part of his application undertake to:

(a) Accept as enforceable and comply with the applicable obligations
created by the provisions of Part XI, rules and regulations of the
Authority, decisions of the organs of the Authority, and terms of his
contracts with the Authority;

(b) Accept control by the Authority or activities in the Area, as autho-
rized by the present Convention;

(c) Provide the Authority with a written assurance that his obligations
under the contract will be fulfilled in good faith.

(d) Comply with the provisions on the transfer of technology set forth in
article 5 of this annex.

Article 5
Transfer of technology

1. When submitting a proposed plan of work, every applicant shall
make available to the Authority a general description of the equipment and
methods to be used in carrying out activities in the Area, as well as other
relevant non-proprietary information about the characteristics of such tech-
nology, and information as to where such technology is available.

2. Every operator under an approved plan of work shall inform the
Authority of revisions in the description and information required by para-
graph 1 above whenever a substantial technological change or innovation
is introduced.

3. Every contract for the conduct of activities in the Area entered into
by the Authority shall contain the following undertakings by the operator:

(a) To make available to the Enterprise, if and when the Authority shall
so request and on fair and reasonable commercial terms and condi-
tions, the technology which is to be used by him in carrying out
activities in the Area and which he is legally entitled to transfer.
This shall be done by means of licence or other appropriate ar-
rangements which the operator shall negotiate with the Enterprise
and which shall be set forth in a special agreement supplementary
to the contract. This commitment may be invoked only if the Enter-
prise finds that it is unable to obtain the same or equally efficient
and useful technology on the open market and on fair and reason-
able commercial terms and conditions;

(b) To obtain a written assurance from the owner of any technology that
the operator intends to use in carrying out activities in the Area
which is not covered under subparagraph (a) and is not generally
available on the open market that the owner will, if and when the
Authority so requests, make available to the Enterprise to the same
extent as made available to the operator, that technology under
licence or other appropriate arrangements and on fair and reason-
able commercial terms and conditions. This assurance shall be made
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legally binding and enforceable whenever it is possible to do so
without additional cost to the contractor;

(c) To take all feasible measures, if and when requested to do so by the
Enterprise, to acquire the legal right to transfer to the Enterprise in
accordance with subparagraph (a) any technology he uses in car-
rying out activities in the Area which he is not legally entitled to
transfer and which is not generally available on the open market. In
cases where there is a substantial corporate relationship between
the operator and the owner of the technology, the closeness of this
relationship and the degree of control or influence shall be relevant
to the determination whether all feasible measures have been taken.
In cases where the operator exercises effective control over the owner,
failure to acquire the legal rights from the owner would create a
presumption that such measures have not been taken;

 (d) To facilitate the acquisition by the Enterprise under licence or other
appropriate arrangements and on fair and reasonable commercial
terms and conditions of any technology covered by subparagraph
(b) above should the Enterprise decide to negotiate directly with
the owner of the technology and request such facilitation;

(e) To take the same measures as those prescribed in subparagraphs
(a), (b), (c) and (d) for the benefit of a developing country or group
of developing countries which has applied for a contract under
article 8 bis of this annex, provided that these measures shall be
limited to the exploitation of the reserved part of the Area proposed
by the applicant, and provided that activities under the contract
sought by the developing country or group of developing countries
would not involve transfer of technology to a third country or the
nationals of a third country. Obligations under this provision shall
not apply with respect to any given contractor where technology
has not been requested or transferred by him to the Enterprise.

4. Disputes concerning the undertakings required by paragraph 3
like other provisions of contracts shall be subject to compulsory dispute
settlement in accordance with Part X1, and monetary penalties, suspension,
or termination of contract as provided in article 17 of this annex. Disputes as
to whether offers made are within the range of fair and reasonable commer-
cial terms and conditions may be submitted by either party to binding
commercial arbitration in accordance with the arbitration rules of the United
Nations Commission on International Trade Law or other arbitration rules if
and when prescribed in the rules, regulations and procedures of the Authority.

5. In the event of the Enterprise being unable to obtain appropriate
technology on fair and reasonable commercial terms and conditions to com-
mence in a timely manner the recovery and processing of minerals from the
Area, either the Council or the Assembly may convene a group of States
Parties composed of those which are engaged in activities in the Area, those
which have sponsored entities which are engaged in activities in the Area
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and other States Parties having access to such technology. This group shall
consult together and shall take effective measures to ensure that such tech-
nology is made available to the Enterprise on fair and reasonable commercial
terms and conditions. Each such State Party shall take all feasible measures
to this end within its own legal system.

6. In the case of joint ventures with the Enterprise, technology transfer
will be in accordance with the terms of the joint venture agreement.

7.  The undertakings required by paragraph 3 shall be included in
each contract for the conduct of activities in the Area until the Enterprise has
begun commercial production of minerals from the resources of the Area, and
these undertakings may be invoked until ten years after the Enterprise has
begun such commercial production.

8. For the purposes of this article, “technology” means the specialized
equipment and technical know-how, including manuals, designs, operating
instructions, training and technical advice and assistance, necessary to as-
semble, maintain and operate a viable system and the legal right to use these
items for that purpose on a non-exclusive basis.

Article 6
Approval of plans of work submitted by applicants

1. Six months after the entry into force of the present Convention, and
thereafter each fourth month, the Authority shall take up for consideration
proposed plans of work.

2. When considering an application for a contract with respect to
exploration and exploitation, the Authority shall first ascertain whether:

(a) The applicant has complied with the procedures established for
applications in accordance with article 4 of this annex and had
given the Authority the commitments and assurances required by
that article. In cases of non-compliance with these procedures or of
absence of any of the commitments and assurances referred to, the
applicant shall be given 45 days to remedy such defects;

(b) The applicant possesses the requisite qualifications pursuant to
article 4.

3. All proposed plans of work shall be dealt with in the order in which
they were received, and the Authority shall conduct, as expeditiously as pos-
sible, an inquiry into their compliance with the terms of the present Convention
and the rules, regulations and procedures of the Authority, including the op-
erational requirements, the financial contributions and the undertakings
concerning the transfer of technology. As soon as the issues under investiga-
tion have been settled, the Authority shall approve such plans of work, provided
that they conform to the uniform and non-discriminatory requirements estab-
lished by the rules, regulations and procedures of the Authority, unless:

(a) Part or all of the proposed area is included in a previously ap-
proved plan of work or a previously submitted proposed plan of
work which has not yet been finally acted on by the Authority,
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(b)  Part or all of the proposed area is disapproved by the Authority
pursuant to paragraph 2 (w) of article 162;

(c) The production limitation set forth in paragraph 2 of article 151 or
the obligations of the Authority under a commodity agreement or
arrangement to which it has become a party as provided for in
paragraph 1 of article 151 prevents the approval of any applica-
tions or requires a selection among applications received during
the period of time specified above;

(d) The proposed plan of work has been submitted or sponsored by a
State Party which already holds:
 (i) Plans of work for exploration and exploitation of polymetallic

nodules in non-reserved sites that, together with either part of
the proposed site, would exceed in size 30 per cent of a circular
area of 400,000 square kilometres surrounding the centre of
either part of the area covered by the proposed plan of work.

(ii) Plans of work for the exploration and exploitation of polymetallic
nodules in non-reserved sites in application of article 8 of the
present annex, which in aggregate size constitute 2 per cent of
the total seabed area which is not reserved or otherwise with-
drawn by the Authority from eligibility for exploitation pursuant
to paragraph 2 (w) of article 162.

4. For the purpose of the standard set forth in paragraph 3 (d), a plan
of work proposed by a partnership or consortium shall be counted on a pro
rata basis among the sponsoring States Parties involved according to para-
graph 2 of article 4 of this annex. The Authority may approve plans of work
covered by paragraph 3 (d) if it determines that such approval would not
permit a State Party or persons sponsored by it to monopolize the conduct of
activities in the Area or to preclude other States Parties from activities in the
Area.

Article 7
Selection of applicants

1. Where the selection must be made among applicants because of the
production limitation set forth in paragraph 2 of article 151, or because of
the obligations of the Authority under a commodity agreement or arrange-
ment to which it has become a party, as provided for in paragraph 1 of article
151, the Authority shall make the selection on the basis of objective and non-
discriminatory standards set forth in rules and regulations drawn up in
accordance with this article.

2. The Authority shall consider all qualified applications received
within the preceding period of time referred to in paragraph 1 of article 6,
and shall give priority to those which:

(a) Give better assurance of performance, taking into account the fi-
nancial and technical qualifications of the proposed operator and
performance, if any, under previously approved plans of work;
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(b) Provide earlier prospective financial benefits to the Authority, tak-
ing into account when production is scheduled to begin;

(c) Have already invested most resources and effort in prospecting or
exploration.

3. Applicants who are not selected in any period shall have priority in
subsequent periods until they receive a contract.

4. Selection shall be made taking into account the need to enhance
opportunities for all States Parties, irrespective of their social and economic
systems or geographical locations, to participate in activities in the Area
and to prevent monopolization of such activities.

5. The Authority shall have priority to exploit the reserved areas ei-
ther solely through the Enterprise or through joint ventures with States Parties
or with private entities sponsored by them whenever fewer reserved sites than
non-reserved sites are under exploitation.

6. The Authority shall make its decisions pursuant to this article as
promptly as possible after the close of each period.

Article 8
Reservation of sites

Each application, other than those proposed by the Enterprise or by any
others for reserved sites, shall cover a total area, which need not be a single
continuous area, sufficiently large and of sufficient estimated commercial
value to allow two mining operations. The proposed operator shall indicate
the co-ordinates dividing the area into two parts of equal estimated commer-
cial value and submit all the data obtained by him with respect to both parts
of the area. Without prejudice to the powers of the Authority pursuant to
article 16 of this annex, the data to be submitted concerning polymetallic
nodules will relate to mapping, sampling, the density of nodules, and the
composition of metals in them. Within forty-five days of receiving such data
the Authority shall designate the part which is to be reserved solely for the
conduct of activities by the Authority through the Enterprise or in associa-
tion with developing countries. This designation may be deferred for a further
period of forty-five days if the Authority requests an independent expert to
assess whether all data required by this article have been submitted to the
Authority. The area designated shall become a reserved area as soon as the
plan of work for the non-reserved area is approved and the contract is signed.

Article 8 bis
Activities in reserved sites

1. The Enterprise shall be given an opportunity to decide whether it
intends to carry out activities in each reserved site. This decision may be
taken at any time, unless a notification pursuant to paragraph 4 is received
by the Authority, in which event the Enterprise shall take its decision within
a reasonable time. The Enterprise may decide to exploit such sites in joint
ventures with the interested State or entity.
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2.  The Enterprise may conclude contracts for the execution of part of
its activities in accordance with article 11 of Annex III. It may also enter into
joint ventures for the conduct of such activities with any willing entities
which are eligible to carry out activities in the Area pursuant to paragraph
2 (b) of article 153. When considering such joint ventures, the Enterprise
shall offer to States Parties which are developing countries and their nation-
als the opportunity of effective participation.

3.  The Authority may prescribe in the rules, regulations and proce-
dures of the Authority procedural and substantive requirements and
conditions with respect to such contracts and joint ventures.

4. Any State Party which is a developing country or any natural or
juridical person sponsored by it and effectively controlled by it or by other
developing country which is a qualified applicant or any group of the fore-
going, may notify the Authority that it wishes to submit a plan of work pursuant
to article 6 with respect to a reserved site. The plan of work shall be consid-
ered if the Enterprise decides, pursuant to paragraph 1, that it does not
intend to carry out activities in that site.

Article 9
Separate stages of operations

If an operator, in accordance with paragraph 2 (c) of article 3 of this
annex, has an approved plan of work for exploration only, he shall have a
preference and a priority among applicants for a plan of work for exploita-
tion with regard to the same areas and resources; provided however that
where the operator’s performance has not been satisfactory such preference
or priority may be withdrawn.

Article 10
Joint arrangements

1.  Contracts may provide for joint arrangements, when the parties so
agree, between the contractor and the Authority through the Enterprise, in
the form of joint ventures or production sharing, as well as any other form of
joint arrangement which shall have the same protection against termination,
suspension or revision as contracts with the Authority.

2. Contractors entering into such joint arrangements with the Enter-
prise may receive financial incentives as provided for in the financial
arrangements established in article 12 of this annex.

3. Joint venture partners of the Enterprise shall be liable for the pay-
ments required by article 12 to the extent of their joint venture share, subject
to financial incentives as provided in article 12.

Article 11
Activities conducted by the Enterprise

Activities in the Area conducted under paragraph 2 (a) of article 153
through the Enterprise shall be governed by the provisions of Part XI, and



199

the relevant annexes, the rules, regulations and procedures of the Authority
and its relevant decisions.

2. Any plan of work proposed by the Enterprise shall be accompanied
by evidence supporting its financial and technological capability.

Article 13
Transfer of data

1. The operator shall transfer, in accordance with the rules and regu-
lations and the terms and conditions of the plan of work, to the Authority at
time intervals determined by the Authority, all data which are both necessary
and relevant to the effective implementation of the powers and functions of
the principal organs of the Authority in respect of the area covered by the
plan of work.

2. Transferred data in respect of the area covered by the plan of work
deemed to be proprietary may only be used for the purposes set forth in this
article. Data which are necessary for the promulgation of rules and regula-
tions concerning protection of the marine environment and safety other than
equipment design data shall not be deemed to be proprietary.

3. Data transferred to the Authority by prospectors, applicants for
contracts for exploration and exploitation, and contractors deemed to be
proprietary shall not be disclosed by the Authority to the Enterprise or out-
side the Authority, but the data on the reserved sites may be disclosed to the
Enterprise. Such data transferred by such persons to the Enterprise shall not
be disclosed by the Enterprise to the Authority or outside of the Authority.
The responsibilities set forth in paragraph 2 of article 168 are equally appli-
cable to the staff of the Enterprise.

Article 14
Training programmes

The contractor shall draw up practical programmes for the training of
personnel of the Authority and developing countries, including the partici-
pation of such personnel in all activities covered by the contract, in accordance
with paragraph 2 of article 144.

...

The co-ordinator for questions relevant to Negotiating Group 2, Mr. Tommy
Koh of Singapore, made the following comments regarding the Enterprise:10

“The work which I did at this Session comprises three parts: the financ-
ing of the Enterprise, the financial terms of contracts and the Statute of the
Enterprise.

Because of the importance of the question of financing the Enterprise
and its linkage to the financial terms of contracts, I will discuss the former
question separately from the Statute of the Enterprise, even though the provi-
sions relating to the financing of the Enterprise are to be found in article 10
of the Statute of the Enterprise.11
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... To facilitate the discussion of the question of the financing of the
Enterprise, I issued a paper WG21/Informal Paper 7, and the co-ordinators of
the Working Group of 21 issued a paper WG21/ Informal Paper 6 on the
question of the Statute of the Enterprise.12

Although the financial terms of contracts and the financing of the Enter-
prise are logically distinct and separate issues, it has always been understood
in Negotiating Group 2 that there is an inseparable linkage between the two
issues and that they form a negotiating package. It was always understood
by delegations that for the proposal on one issue to be acceptable, the pro-
posal on the other issue must also be acceptable and that there could be
trade-offs between the proposals on the two issues.13

At the end of the resumed Eighth Session, I proposed a new paragraph
3 to article 10 of Annex III. The paragraph contains the following four
salient points. First, the Enterprise is assured of the funds necessary to
carry out one fully integrated project. The amount of the funds to be given
to the Enterprise is to be fixed in relation to an integrated mining project
which would enable the Enterprise to process up to four metals, namely:
cobalt, copper, manganese and nickel. The reason why the four metals are
mentioned is not in order to compel the Enterprise to process the four
metals even if it is uneconomic to do so but in order to establish a criterion
for computing the amount of the funds to be given to the Enterprise. In my
proposal, the amount of the funds would be determined by the Assembly,
upon recommendation of the Council, on the advice of the Governing Board
of the Enterprise. The second salient point is that 50 per cent of the funds to
be given to the Enterprise would be in the form of long-term interest-free
loans from States Parties. The remaining 50 per cent of the funds would be
raised by the Enterprise as interest-bearing loans which would be guaran-
teed by States Parties. The third salient point is that the scale for determining
the contributions of States Parties for loans and debt guarantees would be
determined in accordance with the schedule referred to in paragraph 2 (e)
of article 160, which is based upon the United Nations scale. The fourth
salient point concerns the repayment of the interest-free loans to States
Parties. Under my proposal, the repayment of interest-bearing loans would
have priority over the repayment of interest-free loans. I have also pro-
posed that the Assembly, upon the recommendation of the Governing Board
of the Enterprise, would adopt a schedule for the repayment of the interest-
free loans to the States Parties.14

In the discussions held at this Session, several issues were raised con-
cerning the financing of the Enterprise. A few delegations of industrialized
countries wanted to reopen the discussion of the ratio between interest-free
loans and interest-bearing loans. They demanded the alteration of the ratio
of one to one to a ratio of one-part interest free loans to two parts interest
bearing loans. I have refused to change the one to one ratio for several
reasons. First, I considered a debt-equity ratio of one to one as not being
abnormal in the light of the survey of debt equity ratios of mining companies
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contained in the annex to this report of the last Session. Secondly, whilst it is
true that some mining companies have a capital structure made up of two-
parts debt to one-part equity, it is also true that the Enterprise would be a
new institution with no assets and with no track record. According to some
experts, the Enterprise may find it more difficult to borrow funds than well-
established mining companies. Thirdly, I considered the ratio of one-part
interest free loans to one-part interest bearing loans as being an inseparable
part of the financial package.15

One delegation from an industrialized country has again put forward
the proposal that the Enterprise should, after an initial period, pay interest
on the loans from States Parties. I have also rejected this demand because I
regard the proposal I put forward at the last Session that the loans should be
long-term and interest-free as another essential element in the financial pack-
age. The danger is that if we start tampering with parts of the financial
package, the whole package may fall apart.16

Several delegations have raised the point that Governments would like
to know the extent of their financial obligations towards financing the Enter-
prise, preferably before they sign the Convention and, in any case, before
they ratify it. They have therefore suggested that the amount of the funds to be
made available to the Enterprise should be specified in the Convention and
that the amount be qualified by an escalating factor to take account of infla-
tion. I have come to the conclusion that it would be unwise to adopt this
approach. The reason is that the current estimates concerning the capital
requirement to undertake an integrated mining project may turn out to be
very different from the capital which will actually be required. The difference
between the amount specified and the amount actually required could not be
taken care of by an escalating factor which would only take account of
inflation. One delegation has suggested that in addition to the provision for
the escalation of costs, the amount specified could be reviewed either by the
Council or by the Assembly. This approach would, however, rob the amount
specified of the certainty which some delegations demand. Another sugges-
tion was made during the discussions. The suggestion is to let the Preparatory
Commission look into this question.  The merit of this approach is that the
Preparatory Commission would be working at a time closer to the actual
commencement of seabed mining and would, therefore, have access to much
more reliable data than we now do. Whatever the amount fixed by the Prepa-
ratory Commission may be, it could be subject to an escalating factor in
order to take account of inflation. Having considered the three options, i.e.
the option of letting the Assembly fix the amount in the future, the option of
specifying the amount in the Convention and the option of asking the Prepa-
ratory Commission to determine the amount, I have come to the conclusion
that the third option is the best. It would not satisfy those who wanted to
know the amount before they sign the Convention but it would at least en-
able them to know before they ratify it. I have therefore added one sentence to
the end of paragraph 3 (a) of article 10 to reflect this option.17
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Another issue raised in the discussions concerns the repayment of the
interest-free loans to States Parties. Two demands were made by some indus-
trialized countries. The first is that the Council should have some role in the
process of deciding the repayment schedule. Members of the Group of 77
were able to accept this proposal. I have therefore reflected this in my redraft
of paragraph 3 (f) of article 10. The second proposal is that the repayment
schedule should be determined by the rules and regulations of the Authority.
This proposal was not found acceptable by the Group of 77.18

In order to ensure that the interest-free loans and the debt guarantees
will be freely usable by the Enterprise, I have proposed a paragraph stating
that the funds made available to the Enterprise shall be in freely-usable
currencies or in currencies which are convertible in the major foreign ex-
change markets into freely-usable currencies. My proposal was accepted by
all delegations and is now incorporated in paragraph 3 (g) of article 10. A
final issue raised by several delegations concerns the manner in which para-
graphs 3 (a) and (b) will be implemented in practice. Under article 301, the
Convention will come into force if 70 States ratify the Convention. The scale
referred to in paragraph 2 (e) of article 160, which will be used for determin-
ing the contributions of States under paragraphs 3 (a) and (b), is based upon
the assumption that all Member States of the United Nations will become
parties to the Convention. We must also bear in mind that it is our common
desire to provide the Enterprise with the funds referred to in paragraph 3 (a)
as soon as possible. Three problems, therefore, arise. First, if the States ini-
tially ratifying the Convention pay according to the United Nations scale
and there is a shortfall, how will this shortfall be covered? Secondly, will
States acceding to the Convention at a later stage also be required to con-
tribute to the funds of the Enterprise? Thirdly, will the States which ratified
the Convention initially and which contributed more than their share, ac-
cording to the United Nations scale, towards the funds of the Enterprise be
reimbursed for their supplementary contributions? I have tried to provide
answers to these three questions in paragraphs 3 (c) and 3 (d) of article 10.19

In the event of a shortfall, States initially ratifying the Convention will
share among themselves, according to the same scale, the shortfall by way of
both interest-free loans and debt guarantees, subject to a limit that the short-
fall shall not be greater than 25 per cent of the funds necessary to carry out
one fully integrated project, in accordance with article 3 (a). States acced-
ing to the Convention at a later stage will contribute to the funds of the
Enterprise on the basis of this scale. And, in answer to the third question,
these contributions and guarantees from States acceding to the Convention
at a later stage will be used exclusively by the Enterprise to reimburse States
Parties for their supplementary contributions by way of interest-free loans
and to substitute their debt guarantees on interest-bearing loans by the debt
guarantees of the States ratifying the Convention at the later stage.20

...With agreement of the Chairmen, Mr. Engo and Mr. Njenga, I con-
ducted consultations with delegations on Annex III, the Statute of the
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Enterprise. To assist delegations in the discussion, a paper (WG.21/Infor-
mal Paper No. 6) was prepared and issued. I would like to explain the
framework within which that paper was prepared and the considerations
which have led me to propose a number of changes to the Statute of the
Enterprise. First, I have respected the powers which the Assembly, on the
one hand and the Council, on the other hand, enjoy over the Enterprise. I
have therefore made no attempt to amend either article 160 or article 162.
Secondly, I have respected the structural relationship between the Author-
ity and the Enterprise. Thirdly, I have attempted to give the Enterprise a
commercial orientation in order to ensure that it will conduct its business
operations in an efficient manner. Fourthly, I have attempted to reflect the
idea that the Enterprise should enjoy autonomy in running its business
operation subject, of course, to the Convention and its annexes. Fifthly, I
have tried to take account of the pioneering nature of the Enterprise as
the first international commercial organization the world proposes to
establish.”21

 Mr. Koh subsequently explained briefly the changes he proposed to the
Statute of the Enterprise in the following manner:

Article 1

Paragraph 1 has been redrafted to bring it in line with paragraph 7 of
article 170 of the Convention. A new paragraph 3 reflects the proposition
that subject to the provisions of the Convention, the Enterprise shall operate
on sound commercial principles.22

Article 2

Paragraph 2 is new. It proposes that, subject to the provisions of the
Convention and its annexes, as well as the general policies of the Assembly
and the directives of the Council, the Enterprise shall enjoy autonomy in the
conduct of its operations.23

Article 5

In this article, I have proposed both substantive and drafting changes. I
shall confine my comments to the substantive changes.24

In my proposal, the Assembly elects the members of the Governing Board,
paying due regard to the principle of equitable geographical representation.

France proposed that the representation of the Governing Board should
take account of the financial contributions to the Enterprise of States Par-
ties. In their view, “as long as the Enterprise has not repaid the whole of the
loans furnished or guaranteed by the States Parties, the members of the Gov-
erning Board shall be nominated by States Parties which together have
furnished or guaranteed at least 70 per cent of those loans.” They also added
that the Governing Board should include at least two representatives of each
geographical region.25
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 Members of the Group of 77 rejected the French proposal for several
reasons. First, they pointed out that a board composed according to the
French proposal would look like a board of creditors. This was never the
understanding in the negotiations on this point. Secondly, they criticized the
French proposal because it was inconsistent with the notion that the Enter-
prise belonged to all States Parties, irrespective of the amount of their financial
contributions. Thirdly, they argued that the French proposal could create
conflicts of interest and could also hamper the growth and viability of the
Enterprise.26

 In paragraph 1, I have added a new sentence stating that, in submitting
nominations of candidates for election to the Governing Board, members of
the Authority shall bear in mind the need to submit candidates of the highest
standard of competence, with qualifications in relevant fields so as to ensure
the viability and success of the Enterprise. The formulation is based upon
suggestions made by several African delegations and the USSR and it found
wide support.27

  In paragraph 3, I have raised the majority required for decisions from a
majority of the votes cast to a majority of the Board. I feel that this change is
desirable because of the importance of the decisions of the Governing Board.
In the sub-paragraph 1 have also included the idea that if a member of the
Board has a direct conflict of interest on a matter before the Board he shall
refrain from voting on the matter.28

In paragraph 4, I have proposed that each member of the Board shall be
remunerated. The amount of remuneration shall be fixed by the Assembly
upon the recommendation of the Council. In fixing the amount, the Assembly
and the Council will, of course, take into account whether the Board will
function in continuous session or meet only periodically.29

In paragraph 5, I have suggested that members of the Governing Board
should act in their personal capacity. In consequence, they shall not seek or
receive instructions from any Government or from any other source in dis-
charging their duties.30

In paragraph 6, I have included a proposal made by several delegations
from Africa that if a vacancy occurs on the Board, the vacancy should be
filled by the Assembly and not by the Governing Board.31

In paragraph 9, I have adopted a French proposal that any member of
the Authority may ask the Governing Board for information in respect of its
operations which particularly affect that country. The Board shall endeav-
our to provide such information.32

Article 5 bis

Although this paragraph is new, the powers and functions which I pro-
pose to confer on the Governing Board are mostly not new but are to be found
scattered in various provisions of the Convention and the annexes. It is nor-
mal in the constitution or statute of an institution to specify its powers and
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functions. This is the reason why I have drafted this new article. The formula-
tion of the 14 subparagraphs has been exhaustively discussed in the group of
financial experts and should therefore not be controversial.33

Article 6

In this article I have proposed only a few minor amendments. In para-
graph 2, I have clarified the fact that the Director-General of the Enterprise
shall be directly responsible to the Governing Board for the conduct of the
business of the Enterprise.34

Article 9

Under this article the issue whether the Enterprise shall be liable to or
exempted from, making payments to the Authority in accordance with article
12 of Annex II was raised. The developing countries and the developed coun-
tries held opposing views. The developing countries argued that the Enterprise
should be exempted from such payments for the following reasons.35

First, they argued that the Enterprise was part of the Authority and that
it was illogical for the Authority to tax its own operating arm. They drew an
analogy between the Enterprise with a department of a national government.
Secondly, they argued that the financial relationship between the Authority
and the Enterprise made it unnecessary to require the Enterprise to make
payments to the Authority under article 12 of Annex II. The argument was
that the funds of the Enterprise were subject to being transferred to the Au-
thority by decision of the Assembly. Since the Assembly could transfer any
portion of the net income of the Enterprise to the Authority there was, there-
fore, no need for the Enterprise to make payments under article 12 of Annex
II. Thirdly, they argued that the Enterprise was, in many important financial
and operational respects, different from States Parties and private corpora-
tions. The argument that equals should be treated equally therefore did not
apply. Consequently, the fact that contractors would have to make these
payments did not mean that the Enterprise must also make such payments.
Fourthly, they argued that there was no fear of the Enterprise selling its
nodules or metals below market prices if it was exempted from payments to
the Authority because there was another provision in Annex III which re-
quired the Enterprise not to give non-commercial discounts.36

The developed countries argued that the Enterprise should make similar
payments to those by contractors, under article 12 of Annex II, for the follow-
ing reasons. First, they argued that the Enterprise was a commercial
organization. It was analogous to a state corporation or public enterprise
operating in the market and not analogous to a department of a national
government. They argued that in most countries, state corporations and pub-
lic enterprises of a commercial nature were subject to tax. Secondly, they
argued that entities operating on the two sides of the parallel system should
be treated equally and that this principle would be infringed if the Enterprise
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were exempted from such payments. Thirdly, they argued that an obligation
on the part of the Enterprise to make similar payments would strengthen the
commercial orientation of the Enterprise and subject it to the normal finan-
cial discipline of commercial institutions. Fourthly, they argued that to require
the Enterprise to make such payments would give more income to the Authority
for distribution to mankind. Finally, it was argued that it would help States
Parties to determine whether the Enterprise was viable and successful.37

Having weighed the opposing arguments carefully, I suggest the follow-
ing compromise.38

For an initial period, not to exceed 10 years from the commencement of
commercial production, the Enterprise should be treated like an infant in-
dustry or a pioneer industry. In many developing countries and in some
developed countries such industries are granted exemption from taxation for
a limited period. According to two experts I have consulted in the United
Nations Centre for Transnational Corporations, a tax holiday of 10 years
would be more than adequate to enable the Enterprise to stand on its own
feet and to be able to make financial payments to the Authority.39

Members of the Group of 77 should not feel undue concern about this
compromise proposal because whatever funds the Authority takes from the
Enterprise can be given back to the Enterprise in accordance with para-
graph 2 (b) of article 173.40

Article 12

Paragraph 5 of article 12 raises another difficult issue. This paragraph
states that the Enterprise, its assets, property and revenues shall be immune
from the national taxation. The developed countries complained that this
paragraph was an infringement upon their national sovereignty in that it
was the sovereign prerogative of a Government to decide whether or not it
wished to tax the Enterprise if the offices or facilities of the Enterprise were
located in their territories. The developed countries, however, would have no
objection if the Enterprise were to negotiate with the Governments of the host
countries in which its offices and facilities were located for immunity from
taxation.41

Upon careful analysis, this problem did not look as difficult as it did at
first. It was clear that, under article 7, the Enterprise could not decide to
locate these offices or facilities in the territory of a Member State without its
consent. Therefore, I have redrafted paragraph 5 to state that the Enterprise
“shall negotiate with the host countries in which its offices and facilities are
located for immunity from direct and indirect taxation.” I have no doubt that
this provision is adequate because there are many developing countries
which have stated publicly that they would like to host the offices or facili-
ties of the Enterprise and would be prepared to exempt the Enterprise from
taxation.42

The proposal of the Chairman on the Statute of the Enterprise, including
the financing of the Enterprise43  is reproduced below:
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A/CONF.62/C.1/L.27 and Add.1
Report of the Co-ordinators of the Working Group of 21 to the First

Committee
...

ANNEX B

ANNEX III
STATUTE OF THE ENTERPRISE44

 Article 1
Purpose

1. The Enterprise shall be the organ of the Authority which shall carry
out activities in the Area directly pursuant to paragraph 2 (a) of article 153
as well as transportation processing and marketing of minerals recovered
from the Area.

2. In carrying out its purposes and in the performance of its functions,
the Enterprise shall act in accordance with the provisions of the present
Convention, including its annexes, and the rules, regulations and proce-
dures of the Authority.

3. In developing the resources of the Area pursuant to paragraph 1,
the Enterprise shall, subject to the provisions of the Convention, operate on
sound commercial principles.

Article 2
Relationship to the Authority

1. Pursuant to article 170, the Enterprise shall act in conformity with
the general policies of the Assembly and the directives of the Council.

2.  Subject to the above, the Enterprise shall enjoy autonomy in the
conduct of its operations.

3. Nothing in this Convention shall make the Enterprise liable for the
acts or obligations of the Authority or the Authority liable for the acts or
obligations of the Enterprise.

Article 3
 Limitation of liability

Subject to paragraph 3 of article 10 of this annex, no member of the
Authority shall be liable by reason only of its membership for the acts or
obligations of the Enterprise.

 Article 4
Structure of the Enterprise

The Enterprise shall have a Governing Board, a Director-General and
the staff necessary for the performance of its duties.
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Article 5
Governing Board

1. The Governing Board shall be composed of 15 members elected by
the Assembly in accordance with paragraph 2 (c) of article 160. In the elec-
tion of the members of the Board due regard shall be paid to the principle of
equitable geographical distribution. In submitting nominations of candi-
dates for election to the Board, members of the Authority shall bear in mind
the need to submit candidates of the highest standard of competence, with
qualifications in relevant fields so as to ensure the viability and success of
the Enterprise.

2.  Members of the Board shall be elected for a period of four years and
shall be eligible for re-election. In the election and re-election of the mem-
bers of the Board, due regard shall be paid to the principle of rotation.

3. Each member of the Board shall have one vote. All matters before
the Board shall be decided by a majority of the members of the Board. If a
member has a direct conflict of interest on a matter before the Board he shall
refrain from voting on the matter.

4. Each member of the Board shall receive remuneration to be paid out
of the funds of the Enterprise. The amount of remuneration shall be fixed by
the Assembly, upon the recommendation of the Council.

5. Members of the Board shall act in their personal capacity. In dis-
charging their duties they shall not seek or receive instructions from any
Government or from any other source. The members of the Authority shall
refrain from all attempts to influence any of them in the discharge of their
duties.

 6.  Members of the Board shall continue in office until their successors
are appointed or elected. If the office of a member of the Board becomes
vacant the Assembly shall appoint another member for the remainder of the
unexpired term.

7. The Board shall function normally at the principal office of the
Enterprise and shall meet as often as the business of the Enterprise may
require.

8. A quorum for any meeting of the Board shall be two thirds of the
members of the Board.

9. Any member of the Authority may ask the Governing Board for infor-
mation in respect of its operations which particularly affect that member. The
Board shall endeavour to provide such information.

Article 5 bis
Powers and functions

The Governing Board shall direct the business operations of the Enter-
prise. Subject to the provisions of the present Convention and its annexes, the
Governing Board shall exercise all the powers necessary to fulfil the pur-
poses of the Enterprise, including powers:
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(i) To develop plans of work and programmes in carrying out its
activities as provided for in article 170;

(ii) To prepare and submit plans of work to the Council in accor-
dance with paragraph 3 of article 153 and paragraph 2 (j) of
article 162;

(iii) To authorize negotiations on the acquisition of technology, in-
cluding that provided for in paragraphs 1 (b), 1 (c) and 3 of
article 5 of Annex II and to approve the results of such negotia-
tions;

(iv) To establish terms and conditions and to authorize negotiations
for entering into joint ventures and other forms of joint arrange-
ments as provided for in article 8 bis and article 10 of Annex II
and to approve the results of such negotiations;

(v) To recommend that portion of its net income that should be retained
as its reserves in accordance with paragraph 2 (f) of article 160;

(vi) To approve the annual budget of the Enterprise;
(vii) To authorize the procurement of goods and services in accor-

dance with paragraph 3 of article 11 of this annex;
(viii) To submit an annual report to the Council as provided for in

article 8 of this annex;
(ix) To submit to the Council for the approval of the Assembly rules in

respect of the organization, management, appointment and dis-
missal of the staff of the Enterprise and to adopt regulations and
to give effect to such rules;

(x) To elect a Chairman from among its members;
(xi) To adopt its own rules of procedure;
(xii) To borrow funds and to furnish such collateral or other security

as it may determine;
(xiii) To enter into any legal proceedings, agreements and transactions

and to take any other actions in accordance with article 12 of this
annex;

(xiv) To delegate, subject to the approval of the Council, any of its
powers to the Director-General and to its committees.

Article 6
 Director-General and staff

1. The Assembly shall, upon the recommendation of the Council, and
the nomination of the Governing Board, elect the Director-General who shall
not be a member of the Board. The Director-General shall be the legal repre-
sentative of the Enterprise. He shall participate in the meetings of the Board
but shall have no vote. He may participate in meetings of the Assembly, and
the Council, when these organs are dealing with matters concerning the
Enterprise, but shall have no vote at such meetings. The Director-General
shall hold office for a fixed term not exceeding five years and may be re-
elected for further terms.
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2. The Director-General shall be the chief executive of the Enterprise
and shall be directly responsible to the Governing Board for the conduct of
the business of the Enterprise. Subject to the rules and regulations referred to
in article 5 bis (ix), he shall be responsible for the organization, manage-
ment, appointment and dismissal of staff.

3. The Director-General and the staff of the Enterprise, in the discharge
of their duties, shall not seek or receive instructions from any Government or
from any other source. They shall refrain from any action which might reflect
on their position as international officials of the Enterprise responsible only
to the Enterprise. The members of the Authority shall respect the interna-
tional character of the Director-General and the staff of the Enterprise and
shall refrain from all attempts to influence any of them in the discharge of
their duties.

4. In appointing the staff, the Director-General shall, subject to the
paramount importance of securing the highest standards of efficiency and of
technical competence, pay due regard to the importance of recruiting per-
sonnel on an equitable geographical basis.

Article 7
Location

The Enterprise shall have its principal office of business at the seat of
the Authority. The Enterprise may establish other offices and facilities in
the territories of any member of the Authority with the consent of that
member.

 Article 8
Provision of reports and information

1. The Enterprise shall, not later than three months after the end of
each financial year, submit to the Council for its consideration an annual
report containing an audited statement of its accounts and shall transmit to
the Council at appropriate intervals a summary statement of its financial
position and a profit and loss statement showing the results of its operations.

2. The records, books and accounts of the Enterprise, including its
annual financial statements, shall be audited annually by an independent
auditor to be appointed by the Council.

3. The Enterprise shall publish its annual report and such other re-
ports as it deems desirable to carry out its purpose.

4. Copies of all reports and statements referred to in this article shall
be distributed to the members of the Authority.

Article 9
 Allocation of net income

1. Subject to paragraph 3 below, the Enterprise shall make payments
to the Authority under article 12 of Annex II, or their equivalent.
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2. The Assembly shall on the recommendation of the Governing Board,
determine what portion of the net income of the Enterprise shall be retained
as its reserves. The remainder shall be transferred to the Authority.

3. During the initial period required for the Enterprise to become self-
supporting, which shall not exceed 10 years from the commencement of its
commercial production, the Assembly shall exempt the Enterprise from its
payments as referred to in paragraph 1 above and shall leave all the net
income of the Enterprise in its reserves.

Article 10
Finance

1. The sources of the funds of the Enterprise shall include:
(a) Amounts received from the Authority in accordance with paragraph

2 (b) of article 173;
(b) Voluntary contributions made by States Parties for the purpose of

financing activities of the Enterprise;
(c) Amounts borrowed by the Enterprise in accordance with the provi-

sions of paragraph 2;
(d) Income of the Enterprise through its operations;
(e) Other funds made available to the Enterprise to enable it to carry

out its functions and to commence operations as soon as possible.
2. (a)  The Enterprise shall have the power to borrow funds and to

furnish such collateral or other security as it may determine. Before
making a public sale of its obligations in the markets or currency of
a State Party, the Enterprise shall first obtain the approval of that
State Party. The total amount of borrowings shall be approved by
the Council upon the recommendation of the Governing Board.

(b) States Parties shall make every reasonable effort to support appli-
cation by the Enterprise for loans in capital markets and from
international financial institutions.

3. (a)  The Enterprise shall be assured of the funds necessary to ex-
plore and exploit one mine site and to transport, process and market
the metals recovered therefrom, namely, nickel, copper, cobalt and
manganese, and to meet its initial administrative expenses. The said
amount shall be recommended by the Preparatory Commission.

(b) States Parties shall make available to the Enterprise an amount
equivalent to one half of the funds referred to in paragraph 3 (a)
above by way of long-term interest-free loans in accordance with
the scale referred to in paragraph 2 (e) of article 160. Debts in-
curred by the Enterprise in raising the balance of the funds shall be
guaranteed by all States Parties in accordance with the said scale.

(c) In the event of the financial contribution of States Parties ratifying
the Convention being less than the funds assured to the Enterprise
under paragraph 3 (a), States Parties shall, upon request of the
Authority, provide a supplementary contribution by way of a long-



212

term interest-free loan of not more than 15 per cent of the sum re-
ferred to in paragraph 3 (a) on the basis of the said scale and by way
of a debt guarantee of a sum not more than 10 per cent of the sum
referred to in paragraph 3 (a) on the basis of the said scale.

(d) The supplementary contribution referred to in paragraph 3 (c) shall
be refunded and the debt guarantees referred to in paragraph 3 (c)
shall be cancelled as and when contributions in accordance with
paragraph 3 (b) are received from States Parties ratifying the Con-
vention at a later stage.

(e) Upon request by the Enterprise, a State Party may provide a guar-
antee covering debts additional to the amount it has guaranteed in
accordance with or on the basis of the said scale. In lieu of debt
guarantee, a State Party may make a voluntary contribution to the
Enterprise in an amount equivalent to that portion of the debts
which it would otherwise be liable to guarantee.

(f) The repayment of the interest-bearing loans shall have priority over
the repayment of the interest-free loans. The repayment of interest-
free loans shall be in accordance with a schedule adopted by the
Assembly, upon the recommendation of the Council and the advice
of the Governing Board of the Enterprise.

(g) Funds made available to the Enterprise by States Parties in accor-
dance with paragraphs 3 (b) and 3 (c) above, shall be in freely
usable currencies or currencies which are convertible in the major
foreign exchange markets into freely usable currencies, and shall
be exempt from foreign exchange restrictions. Freely usable curren-
cies shall be defined in accordance with the rules and regulations of
the Authority.

(h)  A “debt guarantee” is a promise of each State Party to creditors of
the Enterprise to pay, pro rata in accordance with the appropriate
scale, the financial obligations of the Enterprise covered by the
guarantee following notice by the creditors to the State Party of a
default by the Enterprise in payment of those obligations.

4. The funds, assets and expenses of the Enterprise shall be kept sepa-
rate from those of the Authority. The provisions of this article shall not prevent
the Enterprise from making arrangements with the Authority regarding fa-
cilities, personnel and services and arrangements for reimbursement of
administrative expenses paid in the first instance by either organization on
behalf of the other.

Article 11
Operations

 1. The Enterprise shall propose to the Council projects for carrying
out activities in accordance with article 170 of Part XI of this Convention.
Such proposals shall include a formal written plan of work for activities in
the Area in accordance with paragraph 3 of article 153 and all such other
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information and data as may be required from time to time for its appraisal by
the Legal and Technical Commission and approval by the Council.

2. Upon approval by the Council, the Enterprise shall execute the project
on the basis of the formal written plan of work referred to in paragraph 1.

3. (a)  To the extent that the Enterprise does not at any time possess the
goods and services required for its operations, it may procure and
employ them. Procurement of goods and services required by the
Enterprise shall be effected by the award of contracts based on
response to invitations to tender, to bidders offering the best combi-
nation of quality, price and most favourable delivery time.

(b) If there is more than one bid offering such a combination, the con-
tract shall be awarded in accordance with the following principles:
(i) The principle of non-discrimination on the basis of political or

similar considerations not relevant to the carrying out of op-
erations with due diligence and efficiency;

(ii) Guidelines approved by the Council with regard to the prefer-
ences to be accorded to goods and services originating in the
developing countries, including the landlocked or otherwise
geographically disadvantaged among them.

(c) The Governing Board may adopt rules determining the special cir-
cumstances in which the requirement of invitations to bid may in the
best interests of the Enterprise be dispensed with.

4. The Enterprise shall have title to all minerals and processed sub-
stances produced by it.

5. The Enterprise shall sell its products on a non-discriminatory basis.
It shall not give non-commercial discounts.

 6. Without prejudice to any general or special power conferred on the
Enterprise under any other provision of this Convention, the Enterprise shall
exercise such powers incidental to its business as shall be necessary.

7. The Enterprise and its staff shall not interfere in the political affairs
of any member, nor shall they be influenced in their decisions by the political
character of the member or members concerned. Only economic consider-
ations shall be relevant to their decisions and these considerations shall be
weighed impartially in order to carry out the purposes specified in article 1.

Article 12
Legal status, immunities and privileges

 1. To enable the Enterprise to fulfil the functions with which it is en-
trusted, the status, immunities and privileges set forth herein shall be accorded
to the Enterprise in the territories of States Parties. To give effect to this
principle the Enterprise and States Parties may, where necessary, enter into
special agreements for this purpose.

2. The Enterprise shall have such legal capacity as is necessary for the
performance of its functions and the fulfilment of its purposes and, in particu-
lar, the capacity:
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(a) To enter into contracts, forms of association, or other arrangements,
including agreements with States and international organizations;

(b) To acquire, lease, hold and dispose of immovable and movable prop-
erty;

(c) To be a party to legal proceedings in its own name.
3. Actions may be brought against the Enterprise only in a court of

competent jurisdiction in the territories of a member in which the Enterprise
has an office, has appointed an agent for the purpose of accepting service or
notice of process, has entered into a contract for goods or services, has issued
securities, or is otherwise engaged in commercial activity. The property and
assets of the Enterprise shall, wheresoever located and by whomsoever held
be immune from all forms of seizure, attachment of execution before the deliv-
ery of final judgement against the Enterprise.

4. (a)  The property and assets of the Enterprise, wheresoever located
and by whomsoever held, shall be immune from confiscation, expro-
priation, requisition, and any other form of seizure by executive or
legislative action.

(b) All property and assets of the Enterprise shall be free from discrimi-
natory restrictions, regulations, controls and moratoria of any
nature.

(c) The Enterprise and its employees shall respect local laws and regu-
lations in any State or territory in which the Enterprise or its
employees may do business or otherwise act.

(d) States Parties shall assure that the Enterprise enjoys all rights, im-
munities and privileges afforded by States to entities conducting
business within such States.  These rights, immunities and privileges
shall be afforded the Enterprise on no less favourable a basis than
afforded by States to similarly engaged commercial entities. Where
special privileges are provided by States for developing countries
or their commercial entities, the Enterprise shall enjoy such privi-
leges on a similarly preferential basis.

(e) States may provide special incentives, rights, privileges and immu-
nities to the Enterprise without the obligation to provide such
incentives, rights, privileges, or immunities to other commercial
entities.

5. The Enterprise shall negotiate with the host countries in which its
offices and facilities are located for immunity from direct and indirect taxation.

6. Each member shall take such action as is necessary in its own terri-
tories for the purpose of making effective in terms of its own law the principles
set forth in this annex and shall inform the Enterprise of the detailed action
which it has taken.

7. The Enterprise in its discretion may waive any of the privileges and
immunities conferred under this article or in the special agreements referred to
in paragraph 1 to such extent and upon such conditions as it may determine.

...
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Following are the views expressed during the discussions at the 47th and
48th meetings of the First Committee on the 1st and 2nd April 1980, on the
Enterprise:

(a) The representative of Peru, speaking as the co-ordinator of the Group
of 77 said that the Group of 77 considered that some changes had to be made
in the proposals submitted by the co-ordinators of the Working Group of 21.

Turning to Annex II, article 5, on the transfer of technology, which con-
tained provisions that in the Group’s view were crucial in order to ensure the
viability of the parallel system, he said that they would favour restoring to the
text the provision concerning the prohibition of use of technology on which
the contractor had not obtained security of transfer. It would also like to see
included in the new text the penalties against the contractor and supplier of
technology that existed in article 5, paragraph 1 (b) of the Paragraph 8 of the
same article should be worded more specifically, and consideration should be
given to including mineral processing in that paragraph.

With regard to the Enterprise, although very substantial progress had
been made regarding the financial agreements, the Group of 77 had been some-
what disappointed with the provisions concerning fiscal status, particularly
with article 9 concerning payments by the Enterprise to the Authority and the
provisions relating to national taxation in article 12, paragraph 5.45

(b) The representative of China said that concerning the transfer of tech-
nology, the text before the Committee specifically article 5, paragraphs 3 (b), (c)
and (d), was an improvement on the Revised Informal Negotiating Text and his
delegation welcomed it. However, the text did not resolve two important ques-
tions. The first was how the Authority could obtain effective assurance that
the necessary technology would be made available to it. The text should con-
tain an explicit provision calling for the applicant in acquiring the technology
from the owner, to request the latter to provide legally binding written assur-
ance that, if and when the Enterprise requested, he would transfer the technology
to the Enterprise on the same terms as those on which it had been made
available to the operator. The second unresolved question was how to ensure
that the Enterprise could obtain the necessary technology for integrated op-
erations; as had been stressed for many times, the Enterprise required
technology for processing and refining as well as exploration and exploitation.
Under article 5, paragraph 5, the applicant was not required to commit himself
to the transfer of processing technology, nor were the States Parties to the
Convention bound by the provision. The text therefore needed to be improved.

With regard to the financial arrangements, he observed that the question
of guaranteeing funds for the first mining site of the Enterprise was very com-
plicated since in the early period after the entry into force of the Convention, it
was likely that only a few countries would have ratified the latter and that the
Enterprise would therefore not have sufficient funds available. Further study
was needed to determine how to secure additional funds. Perhaps the mining
countries should provide the necessary funds. With regard to article 12 of
Annex III concerning legal status, immunities and privileges, his delegation
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believed that the original negotiating text was satisfactory. The Enterprise
should not be treated like any other contractor. Moreover, since the Enterprise
would have to buy its equipment and machinery from the industrialized coun-
tries, it would have a very heavy financial burden to bear if it was not given
tax-exempt status. The proposed text merely said that the Enterprise would
negotiate with the host countries for immunity from taxation. It did not guaran-
tee that such exemption would be granted. The original text was therefore
preferable.46

(c) The representative of the Union of Soviet Socialist Republics said it
was regrettable that the Soviet proposals on application of the anti-monopoly
provision on Enterprise priority to joint ventures with private entities had not
been incorporated into the new proposals in Annex II. Their inclusion would
make it possible to prevent a small number of private companies and multina-
tional corporations from monopolizing the exploitation of the sites reserved for
the Authority.47

The disagreement over the financing of the Enterprise’s first project had
been largely overcome, although several governments would clearly have prob-
lems in defining clearly the limits of their obligations in that respect. As far as
the Statute of the Enterprise was concerned, his delegation favoured giving
limited autonomy to the Enterprise in its day to day affairs but did not share
some delegations’ desire to diminish the role of the Council in the running of
the Enterprise.48

(d) The representative of the United States said that with regard to the
financing of the Enterprise, his delegation believed that further work was needed
to place a more effective limitation on the potential liability of States Parties for
contributions to the capital of the Enterprise. The new limitations laid down in
Part III of the report were a step in the right direction but did not go far enough.
If they were allowed to remain, his delegation would be agreeing to the possi-
bility of assuming a total percentage far in excess of anything his Government
was prepared to contribute to international organizations. His delegation felt it
was very important that the schedule for the repayment of interest-free loans
should be set out in the rules and regulations to be prepared by the Prepara-
tory Commission.49

(e) The representative of France said her delegation did not accept that
the Enterprise should be financed by 50 per cent interest-free loans.

With regard to financial matters, her delegation had always opposed the
linking of negotiations on the financing of the Enterprise with the financial
clauses of contracts, and did not accept that the Enterprise should be financed
by 50 per cent interest-free loans. The sum should not be fixed by the Prepara-
tory Commission, nor should it be subject to an indexing clause. Under the new
proposal, States Parties might well find their contributions to the loans in-
creased by 40 per cent. Since no major change had been made in the financial
terms of contracts, her delegation maintained strong reservations on that is-
sue. The specific points requiring revision were the heavy production tax and
the profit-sharing system, which would prevent sound management during
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periods of recession. The rates proposed by the French delegation would
enable the necessary adjustments to be made without adversely affecting the
Authority. If the operator was allowed to increase his cash flow in bad years,
progress to the second commercial production stage would be more rapid, and
higher returns would result for the Authority.50

 There were also ambiguities in the text dealing with the Statute of the
Enterprise, especially the relationship between the Director-General, the Gov-
erning Board and the Council of the Authority. The composition of the
Governing Board should reflect the financial contributions made to it, as well
as the principle of geographical representation.51

(f) The representative of Canada said that the concept of parallel access
must be the basis for all work in that connection and all progress must be
measured against it. It was gratifying that agreement had at least been reached
that one mine site should be set aside for the Enterprise each time a site was set
aside for a private company. That provision alone would not suffice, however,
as the Convention everywhere mentioned the ratio of five private companies
ventures for each venture by the Enterprise.52

With regard to the financing of the Enterprise, his delegation could sup-
port the provision that no financing should be provided beyond the first
generation of projects. He was curious to know, however, which countries had
made concessions on that point. Considerable progress had been made re-
garding both the financial arrangements for contractors and the financing of
the Enterprise. While contractors must obviously be allowed some profit mar-
gin if they were to have an incentive to exploit the seabed, the common heritage
of mankind concept should not be sacrificed.53

It was not sufficient to give the Enterprise mine sites in compliance with
the principle of parallel access, or to finance its first site. Under the present
arrangement, it was doubtful whether the Enterprise would have access to any
markets at all if the five producers already working (on) the seabed secured all
potential markets.54

(g) The representative of the United Kingdom said that with regard to the
Statute of the Enterprise, the changes proposed by Negotiating Group 2 would
help to make the Enterprise more effective and warranted careful consideration.55

(h) The representative of Poland said that with regard to the financial
package, his delegation had some difficulties with the provisions on the fi-
nancing of the Enterprise. The scale of contributions to the financing of the
first mine site was inequitable: contributions should to some extent be propor-
tionate to the benefits which States would derive from the exploitation of the
Area. The Authority’s first contractors and sponsoring States bore a special
responsibility for helping the Enterprise to commence operations. Article 10,
paragraph 3, of Annex III, as proposed by Negotiating Group 2 could also be
improved in order to insure against excessive spending by the Enterprise and
to limit payments in accordance with subparagraph (b). The Enterprise should
be able to obtain interest-free loans, as and when required, and not necessarily
all at once.56
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(i) The representative of Japan said that the statutory obligation to transfer
technology should be limited to the Enterprise. His delegation felt improvements
could be made in provisions regarding the financing of the Enterprise.57

(j) The representative of Australia said that his delegation welcomed the
conclusion that the Preparatory Commission should determine the total funds
necessary for the Enterprise to conduct an integrated mining operation.

His delegation also welcomed the provision for a schedule of repayments. It
did have difficulties with several elements of the financial package and had not yet
had an opportunity to consider fully the new so-called shortfall provisions in
article 10, paragraphs 3 (c) and (d), of Annex III, and therefore reserved its position
on that matter. His delegation would not object to the inclusion of the package
made up of article 12 of Annex II and article 10 of Annex III in the revision of the
ICNT. Article 12, paragraph 5, of Annex III had been substantially improved, but his
delegation wondered whether that paragraph was necessary at all. It should at
least provide for greater flexibility in negotiations on taxation, which might lead to
tax immunity, a tax holiday or preferred taxation treatment.58

(k) The representative of Italy said that further changes were still re-
quired in article 10 of Annex III, concerning financing of the Enterprise,
particularly with regard to the amount of contributions to be made by States
and the schedule for payment of such contributions.59

Article 12 of Annex III, on privileges and immunities, should be re-exam-
ined in order to ensure that the Enterprise would be placed on the same footing,
with respect to its operations, as States corporations.60

(l) The representative of Belgium said that the negotiations on the trans-
fer of technology had proceeded on the assumption that the Enterprise should
possess the necessary technology for its activities. The present formula would
be a satisfactory basis for future negotiations if it did not contain a provision
extending the transfer of technology to developing countries under the same
terms as those accorded to the Enterprise. It had already been stated several
times that the Enterprise could not be placed on an equal footing with its
operators from individual States. Whatever was ultimately conceded to the
operational organ of the Authority must not be granted to third parties as
operators would not be willing to transfer their technology to likely competi-
tors. The issue raised in paragraph 3 (e) of article 5 in Annex II must therefore
be fundamentally rethought.61

(m) The representative of Mauritius said that the relationship of the Enter-
prise to the Authority should be clearly established. Countries belonging to the
Group of 77 felt that it was essential to have an effective and viable Enterprise,
which must be managed according to sound commercial principles, unfettered
by the special considerations of any region. The Council, as planned, would be
highly politicised and would make it impossible for the Enterprise to operate for
the common benefit of mankind. His delegation reserved its position on article 2,
paragraph 1, of Annex III, until the composition of the Council and the decision-
making process had been determined. There must be a link between the autonomy
of the Enterprise and the Council’s decision-making process.
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His delegation did not agree that the Enterprise should be subject to the
financial provisions of article 12 of Annex II. It did not agree with the idea of
providing for a ten-year tax holiday because that period coincided with the
period when the Enterprise would no longer have access to the transfer of the
technology provisions.62

(n) The representative of Tunisia said that although there were sufficient
elements for a second revision of the negotiating text, there was still a need for
the improvements mentioned by the spokesman for the Group of 77. In particu-
lar, changes must be made in article 155, paragraph 5, on the Review Conference,
article 5 of Annex II, on the transfer of technology, and article 9 of Annex III, on
the tax holiday for the Enterprise. His delegation hoped that special attention
would be given to those issues. The interests of all States must be taken into
account, particularly those of the developing countries.63

(o) The representative of Senegal said that his delegation still had mis-
givings regarding the determination of the amount of funds required to enable
the Enterprise to undertake an integrated project. Careful study should be
given to the question whether the Assembly or the Council or the Preparatory
Commission should determine the amount.

With regard to the question of tax immunity for the Enterprise, he felt a
solution might be found by combining article 7 and article 12, paragraph 5, of
Annex III. However, paragraphs 4 (d) and (e) of article 12 nullified the combina-
tion of articles 7 and 12. The wording of article 12, paragraph 4 (e), should be
revised to ensure that the Enterprise was made as strong as possible. The tax
holiday should be given in an explicit way.64

(p) The representative of the Libyan Arab Jamahiriya said that the new
proposals did not satisfy the requirements of all parties. In agreeing to the
parallel system, the Group of 77 had accepted a number of basic concepts. The
most crucial was that the sites reserved for the Enterprise and for the develop-
ing countries should be well-defined areas in which they could conduct their
activities. It should also be recognized that the Enterprise could only be fi-
nanced by contributions from all States, whereas only a small number of
countries would reap the benefit of its operation.

The question of access for developed countries to reserved sites through
joint ventures under article 8 bis should be investigated. His delegation had
proposed that articles 8 and 8 bis should be amended in such a way as to
reserve the sites in question for the Enterprise and to permit the Enterprise to
enter into joint ventures only with developing countries. It was as though the
parallel system no longer exists and the unified industrial system has replaced
it. If that new system gained momentum in the course of the next Session, it
would be to the detriment of article 140, and the principle of the common
heritage of mankind would be forfeited.65

(q) The representative of the Netherlands said that, in general, his del-
egation welcomed the new proposals for the Statute of the Enterprise,
particularly in so far as they related to the character of its operation and its
structure. His delegation has always placed emphasis on equality of opportu-
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nity for private and State enterprises and the Enterprise. Social, economic and
financial policies were a prerequisite for the operation of the Enterprise.66

In the Plenary meeting of the Conference, on 2 and 3 April 1980, the follow-
ing several delegations expressed their opinions on the Enterprise:

(a) The representative of Trinidad and Tobago said that the changes pro-
posed with regard to the financing of the Enterprise, financial terms of contracts
for the exploration and exploitation of deep-sea minerals and the orientation of
the Enterprise’s operations, did represent an improvement on the RSNT and
would form a better basis for consensus. However, on the issue of a shortfall in
the capital necessary to enable the Enterprise to carry out its activities, his
delegation felt that the approach suggested, although constructive, might inflict
hardship on most developing countries. He therefore suggested that further
thought should be given to the possibility of having the Conference adopt, as
one of its final acts, a resolution which would serve as the legal basis for ensur-
ing financial contribution to the capital of the Enterprise by all the participants in
the Conference. All States, whether or not participants, had a duty to contribute
to the financing of the Enterprise because, in accordance with the common
heritage concept, they were all entitled to participate in the benefits.67

(b) The representative of the Netherlands said that in view of the unique
character of the Enterprise, the Netherlands would accept the inclusion in the
Convention of a requirement that the operator undertakes to make technology
available to the Enterprise on fair and reasonable commercial terms and condi-
tions, but such undertakings could be effectively implemented only if flexibility
was left for national legislative constraints to be accommodated.

In general his delegation welcomed the new proposals for the Statute of the
Enterprise. It attached great importance to solving the question of financing the
Enterprise; it was of the utmost importance that, before ratifying the Convention,
States Parties should have a precise picture of their financial obligations.68

(c) The representative of the German Democratic Republic said that his
delegation could accept the joint venture system envisaged in article 10 of Annex
II on condition that the contributions to be paid by States Parties would really be
used for the first mine site to be exploited by the Enterprise; it had no misgivings,
however, about forming joint ventures once the Enterprise was self-supporting.
On the other hand, the proposals regarding the financing of the first mine site to be
exploited by the Enterprise did give rise to difficulties since States could not esti-
mate what their financial obligations would be if they signed the Convention.69

(d) The representative of Finland said that the new texts on seabed min-
ing (see A/CONF.62/C.1/L.27 and Add.1) considerably improved the chances
of a consensus, ensuring a viable international Enterprise while at the same
time providing assured access to resources and security of investments under
reasonable terms and conditions. That was particularly true of the proposal
contained in article 5 of Annex II and article 155, paragraph 6. His delegation
also supported the proposals by the Chairman of Negotiating Group 2 relating
to the compromise package consisting of the financing of the Enterprise and
the financial terms of contracts.70
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 (e) The representative of Sweden said that with regard to financial mat-
ters, including the Statute of the Enterprise, his delegation believed that the
Working Group of 21 had achieved very constructive results. It should be
pointed out, however, in connection with the financing of the Enterprise, that
article 10 of Annex III did not indicate clearly what financial undertakings a
State would make by becoming a party to the Convention. It was important for
each State to be able to assess the financial consequences of its accession to
the Convention, and his delegation therefore suggested that the matter be
further clarified at the Geneva Session.71

(f) The representative of Uganda speaking of behalf of the of Group 77
said that members of the Group had been dismayed at the previous meeting by
the tone of certain statements indicating that particular passages of the RSNT
were totally unacceptable. Such expressions were at variance with the spirit of
conciliation and compromise which had hitherto prevailed at the Conference
and which, he hoped would be restored so that a consensus might be reached.
The RSNT had been submitted for revision at the present stage, but the Group
of 77 insisted that the second revision itself should not be final but should
have the same status as the first revision of the text.

The Group had expressed dissatisfaction with the fiscal status of the
Enterprise, and hoped that clarification could be achieved with regard to article
9 and paragraph 5 of article 12.72

 (g) The representative of Spain reiterated his delegation’s concerns with
the provisions relating to the financing of the Enterprise. If the Enterprise was
financed on the basis of the scale of assessments to finance the regular budget
of the UN, that would place an undue burden on the medium-sized industrial-
ized States, which would not receive any direct and immediate benefit from the
activities in the Area. If the highly industrialized States were going to receive
greater benefits from the exploitation of the resources of the Area and if in
order to have access to those resources they undertook to make the Enterprise
viable, it was only fair that the bulk of the financing should be derived from the
Authority’s tax revenues from contracts for activities in the Area.73

(h) The representative of Argentina said that if the Enterprise was to be
competitive, its Governing Board must enjoy broad powers and independence
of action and the Enterprise must be granted tax exemption so that it could
increase its cash flow. That would place it in a stronger position vis-à-vis other
seabed mining companies.74

(i) The representative of the Union of Soviet Socialist Republics said
that the anti-monopoly clause should also apply to the reserved zones, whereas
the provision concerning the priority of the Enterprise should not extend to
joint ventures with private companies.

His delegation would be prepared to support the formula for the financing
of the Enterprise in the event of an acceptable solution to all outstanding
issues. However, there should be a chosen definition of the obligations of
States with regard to the financing of the first stage of the Enterprise. The
compromise wordings drafted in the First Committee should be included in the
second revision of the negotiating text.75
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(j) The representative of Iran said that in general the Enterprise should
enjoy greater tax facilities than those provided in the proposed text; it should
be exempt both from a tax on operations undertaken in the territory of States
Parties to the Convention and from the payment of duties to the Authority. As
a business organization, the Enterprise should, as far as possible, be subject to
the financial discipline prevailing in similar private or State enterprises. How-
ever, as an integral part of the Authority responsible for the management of the
resources of the international zone, the Enterprise should be accorded special
treatment under common law.76

(k) The representative of Venezuela reiterated the view that the prerequi-
site for acceptance of a parallel system of exploration and exploitation was that
the regime should be adopted on a temporary basis and that it should be
subject to review after a period of twenty to twenty-five years.

The second prerequisite for acceptance of the parallel system was that the
financial resources and technology required by the Enterprise should be guar-
anteed in order to enable it to commence operations in the international zone
simultaneously with the State and private enterprises of the industrialized
countries.

With regard to financial arrangements, and the provisions relating to the
financing of the Enterprise, his delegation enforced the proposed texts as an
appropriate basis for consensus pending agreements on outstanding issues.77

(l) The representative of Pakistan said that the Group of 77 had ac-
cepted the parallel system on the understanding that the common heritage of
mankind would be exploited for the benefit of mankind as a whole. The con-
cept of the parallel system had been accepted as part of a package that
included, inter alia, an understanding concerning effective operation of the
Enterprise.78

(m) The representative of Czechoslovakia said that he understood that
under the parallel system, the Enterprise should be assured of the means nec-
essary to operate its first mine site. Since the Enterprise would not need all
such means immediately, a schedule of payments should be worked out and
adopted, while an overall limit of amounts required from individual States Par-
ties should be specified. His delegation had difficulty with the proposed text of
article 10, paragraph 3 (g) of Annex III.79

(n) The representative of Nigeria said his delegation could accept the
recommendations made on financial matters, provided that there was an im-
provement in the tax status of the Enterprise and the financing of the Authority.
The provisions as they stood gave no assurance that the Enterprise would
even have sufficient funds to mine the first mine site.80

(o) The representative of Bangladesh said that as a member of the
Group of 77 his delegation had agreed to the parallel system on the under-
standing that the common heritage of mankind would be exploited for the
greater benefit of mankind as a whole. The Enterprise should be made eco-
nomically viable so that it could effectively engage in deep-sea mining
activities with contractors, and the developing countries must be made to
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feel secure with the arrangement. Accordingly, the provision blacklisting
owners of technology (Annex II, article 5, paragraph 1 (b)) should be main-
tained as should that granting the Enterprise tax exemption privileges (Annex
III, article 12, paragraph 5).81

(p) The representative of Poland said that as to the financial arrange-
ments and the Statute of the Enterprise, his delegation could accept the financial
terms proposed for contracts and the new formulation for the Statute of the
Enterprise with the exception of article 10, paragraph 3. The provisions con-
cerning the financing of the first integrated project of the Enterprise raised
serious difficulties for his delegation and should be reconsidered.82

(q) The representative of the Libyan Arab Jamahiriya said that in the
view of his delegation, the question of reserved sites and joint arrangements
therein, dealt with in articles 8 and 8 bis of Annex II, was more important than
the transfer of technology, for there could be no effective transfer of technol-
ogy to the Enterprise or to the developing countries while the industrialized
countries were attempting to force the Enterprise or the developing coun-
tries to enter into joint arrangements with them instead of giving them
technology directly. Moreover, if the industrialized countries were permitted
to undertake activities in the reserved site through joint arrangements, they
would be in full control of the seabed, thus establishing a new form of colo-
nialism. It should also be noted that, if the process of authorizing joint
arrangements was not organized by the Assembly itself, the industrialized
countries exercising hegemony over the Enterprise would be the ones to
profit from seabed activities. Article 8 and 8 bis must be redrafted so that the
Assembly, rather than the Enterprise, could stipulate the requirements and
conditions with respect to joint arrangements. Accordingly, a new paragraph
should be inserted in article 160, and article 5 bis, paragraph 4, of Annex III
would have to be amended.

With regard to the financial arrangements, it was essential to ensure that
the Enterprise was able to change the percentage of production taxes or net
revenue if it felt that it was not commensurate with the immense profits to the
contractor.83

(r) The representative of Angola said with regard to the transfer of
technology to the Enterprise and to developing countries, he was not satis-
fied with the text proposed in documents A/CONF.62/C.1/L.27 and Add.1. His
delegation still had some difficulty regarding the question of financing the
Enterprise and the possibility of financing the first site. Articles 8 and 8 bis of
Annex II contained in Part II of document A/CONF.62/C.1/L.27 favoured the
monopoly of certain States and consortia and ran counter to the parallel
system.84

(s) The representative of Egypt observed that the financing of the Enter-
prise also required more careful study, as did the establishment of a common
heritage fund. The necessary funds should be guaranteed to enable the Enter-
prise to begin its work at the same time as States and other entities, taking into
account the initial problems it would face.85
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(t) The representative of the Democratic Yemen said that more attention
should be devoted to the question of the transfer of technology, particularly in
order to ensure that the Enterprise had access to the technology of the con-
tractor in order to ensure that sanctions were developed and used against
those who did not transfer technology.86

 (u) The representative of Senegal said that the text on financial matters
submitted in the report of the co-ordinators of the Working Group of 21 should
deal with the question of the body responsible for determining the financing
needed by the Enterprise in order to implement an integrated project. More-
over, article 12, paragraphs 4 (d) and (e) and paragraph 5, should be more
explicit with regard to the question of the tax immunity of the Enterprise.87

(v) The representative of Kenya said that with regard to the financing of
the Enterprise, the financial terms of contracts and the Statute of the Enterprise,
his delegation believed that much progress had been made in the right direction
although there were still several issues which needed to be negotiated further.
Among those issues was the question of whether the Enterprise should be
exempted from making payments to the Authority in accordance with article 12 of
Annex II of the RSNT. On the issue of whether the offices and facilities of the
Enterprise should be granted immunity from direct and indirect taxation by the
host countries, his delegation felt that it could accept the provision as it had now
been amended by the Chairman of Negotiating Group 2.88

(w) The representative of the Ivory Coast considered that it was of pri-
mary importance that the Enterprise should be able to function in the same
conditions of profitability and viability as did the entities operating in the non-
reserved area. A procedure for reviewing the entire system must be established.
One pre-condition for the survival of the Enterprise was that the system of
financing continued until the Enterprise reached maturity, and was not con-
fined to the first site unless it was certain that the Enterprise was capable of
standing on its own feet and of being competitive.89

(x) The representative of Mauritius said that he continued to believe
that the parallel system was palatable to the Group of 77 only on the under-
standing that there would be an access to the technology needed to exploit the
seabed and to carry out related activities, and that system would be reviewed
after a period of twenty years. Those elements remained central to any package
on the system of exploration and exploitation.

As for the Enterprise itself, all were agreed that it must be run on sound
commercial principles, and his delegation believed that all means must be provided
to ensure that the central goal was achieved. It also believed that the Enterprise
should be free to dispose of its funds in the manner best suited to give concrete
form to the common heritage. It was unacceptable that funds made available to the
Enterprise by all States Parties should be devoted to a single project. The Enter-
prise should have wide discretion in the way it made use of its funds, and it should
have sufficient latitude to organize its activities on the lines of any other business
concern. His delegation did not see the Enterprise as a forum where political issues
were permitted to interfere with its programme of development. For that reason the
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Council should not have power to issue directives to the Enterprise, which would
in any case naturally be subject to the budgetary control of the Assembly and the
rules, regulations and procedures of the Authority.

Regarding the composition of the Governing Board of the Enterprise, he
found it difficult to accept the suggestion made in some quarters that these
should be the equivalent of permanent seats for a certain category of States on
the Board. That proposal had rightly been rejected by the Chairman of Negoti-
ating Group 2 since it could not in any way be considered as substantially
improving the prospects for a consensus. A Governing Board controlled by a
group of creditors could not be considered sound commercial practice. The aim
remained one of establishing an effective and viable Enterprise unfettered by
unnecessary political considerations. To achieve that aim the States Parties should
suppress their preferences for any particular social or economic system.90

(y) The representative of Algeria said that the developing countries had
been induced to accept the parallel system in part because of the transfer of
technology, which was a necessary condition for the viability of the Enter-
prise. However, the Conference was now undermining the very concept of the
transfer of technology notably in the proposed reference to recourse to the
open market and the proposed restrictions in the definition of technology.  His
delegation hoped that renewed negotiations would enable the Enterprise to
acquire all the necessary technology to play its proper role. The changes
introduced regarding the tax immunity of the Enterprise were somewhat un-
clear, and his delegation preferred the wording of the RSNT.

The provision of article 8 bis emphasized the burden placed upon the
Enterprise. The industrialized countries were already in a monopoly position in
the non-reserved area, and were now being given the opportunity of gaining
access to reserved sites through joint ventures. There must be an anti-mo-
nopoly clause to cover activities in the reserved area. The problem could be
solved by guaranteeing the Enterprise a majority share should it decide to
engage in joint ventures.91

(z) The representative of Sierra Leone stated that with regard to the
exploration and exploitation of seabed resources, the Enterprise must be pro-
vided with all the necessary technology in respect of mining, processing and
marketing. However, that goal would be frustrated if contractors, while agree-
ing to transfer their own technology to the Enterprise failed to undertake that
third-party technology used in their operations would also be transferred. His
delegation therefore welcomed the proposed provision to the effect that failing
an assurance to transfer the technology in question, it could not be used by
the operator in carrying out activities in the Area.

With regard to the financial arrangements, his delegation looked forward
to the proposed changes relieving the Enterprise of the requirement to pay
charges to the Authority and exempting its assets and facilities from taxation.92

aa) The representative of Jamaica said that with regard to the transfer of
technology, there were a number of outstanding problems. In order for the
parallel system to work, the Enterprise must have the necessary technology to
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operate in parallel with State and private enterprises. There must be adequate
assurances regarding access by the Enterprise to processing technology. There
was a need for further clarification in article 5, paragraph 7, of Annex II, which
as currently drafted might prohibit the Enterprise from obtaining technology
from the contractor after ten years had elapsed from the beginning of produc-
tion by the Enterprise. The ten-year limit should apply to production under
individual contracts so that the Enterprise was certain of obtaining the tech-
nology used.93

After the debate in the Plenary, the Collegium undertook a second revi-
sion of the ICNT. The excerpts of document A/CONF.62/WP.10/Rev.294  relevant
to the Enterprise are reproduced below:

Informal Composite Negotiating Text / Revision 2
(A/CONF.62/WP.10/Rev.2)

11 April 1980
...

Article 170
The Enterprise

1. The Enterprise shall be the organ of the Authority which shall carry
out activities in the Area, directly, pursuant to article 153, paragraph 2 (a),
as well as transportation, processing and marketing of minerals recovered
from the Area.

2. The Enterprise shall, within the framework of the international le-
gal personality of the Authority, have such legal capacity as is provided for
in the Statute set forth in Annex IV. The Enterprise shall act in accordance
with the provisions of this Convention and the rules, regulations and proce-
dures of the Authority, as well as the general policies established by the
Assembly, and shall be subject to the directives and control of the Council.

3. The Enterprise shall have its principal place of business at the seat
of the Authority.

4. The Enterprise shall in accordance with article 173, paragraph 2,
and article 11 of Annex IV, be provided with such funds as it may require to
carry out its functions, and shall receive technology as provided in article
144 and other relevant provisions of this Convention.

...

ANNEX III
BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION

Article 1
Title to minerals

Title to minerals shall pass upon recovery in accordance with this Con-
vention.
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Article 2
Prospecting

1. (a)  The Authority shall encourage the conduct of prospecting in the
Area.

(b) Prospecting shall be conducted only after the Authority has re-
ceived a satisfactory written undertaking that the proposed
prospector shall comply with this Convention and the relevant rules
and regulations of the Authority concerning protection of the ma-
rine environment, co-operation in training programmes according
to articles 143 and 144 of Part XI of this Convention and accepts
verification by the Authority of compliance. The proposed prospec-
tor shall, together with the undertaking, notify the Authority of the
broad area or areas in which prospecting is to take place.

(c) Prospecting may be carried out by more than one prospector in the
same area or areas simultaneously.

2. Prospecting shall not confer any preferential, proprietary, exclu-
sive or any other rights on the prospector with respect to the resources. A
prospector shall however, be entitled to recover a reasonable amount of
resources of the Area to be used for sampling.

Article 3
Exploration and exploitation

1. The Enterprise, States Parties, and the other entities referred to in
article 153, paragraph 2 (b), of Part XI of this Convention, may apply to the
Authority for approval of plans of work covering activities in the Area.

2. The Enterprise may apply with respect to any part of the Area, but
applications by others with respect to reserved areas are subject to the addi-
tional requirements of article 9.

3. Exploration and exploitation shall be carried out only in areas
specified in plans of work referred to in article 153, paragraph 3, of Part XI
of this Convention and approved by the Authority in accordance with the
provisions of this annex and the relevant rules, regulations and procedures
of the Authority.

4. Every plan of work approved by the Authority shall:
(a) Be in strict conformity with this Convention and the rules and regu-

lations of the Authority;
(b) Ensure control by the Authority of activities in the Area in accor-

dance with article 153, paragraph 4, of Part XI of this Convention;
(c) Confer on the operator exclusive rights for the exploration and

exploitation of the specified categories of resources in the Area
covered by the plan of work in accordance with the rules and regu-
lations of the Authority. If the applicant presents a plan of work for
one of the two stages only, the plan of work may confer exclusive
rights with respect to such a stage.



228

5. Except for plans of work proposed by the Enterprise, each plan of
work shall take the form of a contract to be signed by the Authority
and the operator or operators upon approval of the plan of work by
the Authority.

...

Article 5
Transfer of technology

1. When submitting a proposed plan of work, every applicant shall
make available to the Authority a general description of the equipment and
methods to be used in carrying out activities in the Area, as well as other
relevant non-proprietary information about the characteristics of such tech-
nology, and information as to where such technology is available.

2. Every operator under an approved plan of work shall inform the
Authority of revisions in the description and information required by para-
graph 1 whenever a substantial technological change or innovation is
introduced.

3. Every contract for the conduct of activities in the Area entered into
by the Authority shall contain the following undertakings by the operator:

(a) To make available to the Enterprise, if and when the Authority shall
so request and on fair and reasonable commercial terms and condi-
tions, the technology which is to be used by him in carrying out
activities in the Area and which he is legally entitled to transfer.
This shall be done by means of licence or other appropriate ar-
rangements which the operator shall negotiate with the Enterprise
and which shall be set forth in a special agreement supplementary
to the contract. This commitment may be invoked only if the Enter-
prise finds that it is unable to obtain the same or equally efficient
and useful technology on the open market and on fair and reason-
able commercial terms and conditions;

(b) To obtain a written assurance from the owner of any technology not
covered under subparagraph (a) that the operator uses in carrying
out activities in the Area and which is not generally available on
the open market that the owner will, if and when the Authority so
requests, make available to the Enterprise to the same extent as
made available to the operator, that technology under licence or
other appropriate arrangements and on fair and reasonable com-
mercial terms and conditions. If such assurance is not obtained, the
technology in question shall not be used by the operator in carrying
out activities in the Area. This assurance shall be made legally
binding and enforceable whenever it is possible to do so without
additional cost to the contractor;*

(c) To take all feasible measures, if and when requested to do so by the
Enterprise, to acquire the legal right to transfer to the Enterprise in
accordance with subparagraph (a) any technology he uses in car-
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rying out activities in the Area which he is not legally entitled to
transfer and which is not generally available on the open market. In
cases where there is a substantial corporate relationship between
the operator and the owner of the technology, the closeness of this
relationship and the degree of control or influence shall be relevant
to the determination whether all feasible measures have been taken.
In cases where the operator exercises effective control over the owner,
failure to acquire the legal rights from the owner shall be consid-
ered relevant to the applicant’s qualifications for any subsequent
proposed plan of work;*

(d) To facilitate the acquisition by the Enterprise under licence or other
appropriate arrangements and on fair and reasonable commercial
terms and conditions any technology covered by subparagraph (b)
should the Enterprise decide to negotiate directly with the owner of
the technology and request such facilitation;

(e) To take the same measures as those prescribed in subparagraphs
(a), (b), (c) and (d) for the benefit of a developing State or group of
developing States which has applied for a contract under article 9,
provided that these measures shall be limited to the exploitation of
the reserved part of the Area proposed by the applicant and pro-
vided that activities under the contract sought by the developing
State or group of developing States would not involve transfer of
technology to a third State or the nationals of a third State. Obliga-
tions under this provision shall only apply with respect to any given
contractor where technology has not been requested or transferred
by him to the Enterprise.

4. Disputes concerning the undertakings required by paragraph 3,
like other provisions of the contracts, shall be subject to compulsory dispute
settlement in accordance with Part XI, and monetary penalties, suspension,
or termination of contract as provided in article 18. Disputes as to whether
offers made are within the range of fair and reasonable commercial terms and
conditions may be submitted by either party to binding commercial arbitra-
tion in accordance with the UNCITRAL Arbitration Rules or other arbitration
rules if and when prescribed in the rules, regulations and procedures of the
Authority.

5. In the event that the Enterprise is unable to obtain appropriate
technology on fair and reasonable commercial terms and conditions to com-
mence in a timely manner the recovery and processing of minerals from the
Area, either the Council or the Assembly may convene a group of States
Parties composed of those which are engaged in activities in the Area, those
which have sponsored entities which are engaged in activities in the Area
and other States Parties having access to such technology. This group shall

* The question re-introducing sanctions referred to in paragraph 19, page 5, of the report
on the system of exploration and exploitation should be further considered.
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consult together and shall take effective measures to ensure that such tech-
nology is made available to the Enterprise on fair and reasonable commercial
terms and conditions. Each such State Party shall take all feasible measures
to this end within its own legal system.

6. In the case of joint ventures with the Enterprise, technology transfer
will be in accordance with the terms of the joint venture agreement.

7. The undertakings required by paragraph 3 shall be included in
each contract for the conduct of activities in the Area until the Enterprise has
begun commercial production of minerals from the resources of the Area, and
these undertakings may be invoked until 10 years after the Enterprise has
begun such commercial production.

8. For the purposes of this article, “technology” means the specialized
equipment and technical know-how, including manuals, designs, operating
instructions, training and technical advice and assistance, necessary to as-
semble, maintain and operate a viable system and the legal right to use these
items for that purpose on a non-exclusive basis.

Article 6
Approval of plans of work submitted by applicants

1. Six months after the entry into force of this Convention, and thereaf-
ter each fourth month, the Authority shall take up for consideration proposed
plans of work.

2. When considering an application for a contract with respect to
activities in the Area, the Authority shall first ascertain whether:

(a) the applicant has complied with the procedures established for ap-
plications in accordance with article 4 and had given the Authority
the commitments and assurances required by that article. In cases of
non-compliance with these procedures or of absence of any of the
commitments and assurances referred to, the applicant shall be given
45 days to remedy such defects;

(b) the applicant possesses the requisite qualifications pursuant to ar-
ticle 4.

3. All proposed plans of work shall be dealt with in the order in which
they were received, and the Authority shall conduct, as expeditiously as
possible, an inquiry into their compliance with the terms of this Convention
and the rules, regulations and procedures of the Authority, including the
operational requirements, the financial contributions and the undertakings
concerning the transfer of technology. As soon as the issues under investiga-
tion have been settled, the Authority shall approve such plans of work,
provided that they conform to the uniform and non-discriminatory require-
ments established by the rules, regulations and procedures of the Authority,
unless:

(a) Part or all of the proposed area is included in a previously ap-
proved plan of work or a previously submitted proposed plan of
work which has not yet been finally acted on by the Authority; or
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(b) Part or all of the proposed area is disapproved by the Authority pursu-
ant to article 162, paragraph 2 (w), or Part XI of this Convention;

(c) The production limitation set forth in article 151, paragraph 2, of this
Convention or the obligations of the Authority under a commodity
agreement or arrangement to which it has become a party as provided
for in article 151, paragraph 1, of Part XI of this Convention prevents
the approval of any applications or requires a selection among appli-
cations received during the period of time specified above; or

(d) The proposed plan of work has been submitted or sponsored by a
State Party which already holds:
(i) plans of work for exploration and exploitation of polymetallic

nodules in non-reserved sites that, together with either part of
the proposed site, would exceed in size 30 per cent of a circular
area of 400,000 square kilometres surrounding the centre of
either part of the area covered by the proposed plan of work,

(ii) plans of work for the exploration and exploitation of polymetallic
nodules in non-reserved sites which in aggregate size consti-
tute 2 per cent of the total seabed area which is not reserved or
otherwise withdrawn by the Authority from eligibility for ex-
ploitation pursuant to article 162, paragraph 2 (w), of Part XI
of this Convention.

4. For the purpose of the standard set forth in paragraph 3 (d), a plan
of work proposed by a partnership or consortium shall be counted on a pro
rata basis among the sponsoring States Parties involved according to article
4, paragraph 2. The Authority may approve plans of work covered by para-
graph 3 (d) if it determines that such approval would not permit a State Party
or persons sponsored by it to monopolize the conduct of activities in the Area
or to preclude other States Parties from activities in the Area.

Article 7
Selection of applicants

1. Where the selection must be made among applicants because of the
production limitation set forth in article 151, paragraph 2, of Part XI of this
Convention, or because of the obligations of the Authority under a commod-
ity agreement or arrangement to which it has become a party, as provided for
in article 151, paragraph 1, of Part XI of this Convention, the Authority shall
make the selection on the basis of objective and non-discriminatory stan-
dards set forth in rules and regulations drawn up in accordance with this
article.

2. The Authority shall consider all qualified applications received
within the preceding period of time referred to in article 6, paragraph 1, and
shall give priority to those which:

(a) Give better assurance of performance, taking into account the fi-
nancial and technical qualifications of the proposed operator and
performance, if any, under previously approved plans of work;
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(b) Provide earlier prospective financial benefits to the Authority, tak-
ing into account when production is scheduled to begin;

(c) Have already invested most resources and effort in prospecting or
exploration.

3. Applicants who are not selected in any period shall have priority in
subsequent periods until they receive a contract.

4. Selection shall be made taking into account the need to enhance
opportunities for all States Parties, irrespective of their social and economic
systems or geographical locations, to participate in activities in the Area
and to prevent monopolization of such activities.

5. The Authority shall have priority to exploit the reserved areas ei-
ther solely through the Enterprise or through joint ventures with States Parties
or with private entities sponsored by them whenever fewer reserved sites than
non-reserved sites are under exploitation.

6. The Authority shall make its decisions pursuant to this article as
promptly as possible after the close of each period.

Article 8
Reservation of sites

Each application, other than those proposed by the Enterprise or by any
others for reserved sites, shall cover a total area, which need not be a single
continuous area, sufficiently large and of sufficient estimated commercial
value to allow two mining operations. The applicant shall indicate the co-
ordinates dividing the area into two parts of equal estimated commercial
value and submit all the data obtained by him with respect to both parts of
the area. Without prejudice to the powers of the Authority pursuant to article
17 the data to be submitted concerning polymetallic nodules will relate to
mapping, sampling, the density of nodules, and the composition of metals in
them. Within forty-five days of receiving such data the Authority shall desig-
nate the part which is to be reserved solely for the conduct of activities by the
Authority through the Enterprise or in association with developing States.
This designation may be deferred for a further period of forty-five days if the
Authority requests an independent expert to assess whether all data required
by this article has been submitted to the Authority. The area designated shall
become a reserved area as soon as the plan of work for the non-reserved area
is approved and the contract is signed.

Article 9
Activities in reserved sites

1. The Enterprise shall be given an opportunity to decide whether it
intends to carry out activities in each reserved site. This decision may be
taken at any time, unless a notification pursuant to paragraph 4 is received
by the Authority, in which event the Enterprise shall take its decision within
a reasonable time. The Enterprise may decide to exploit such sites in joint
ventures with the interested State or entity.
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2. The Enterprise may conclude contracts for the execution of part of
its activities in accordance with article 12 of Annex IV. It may also enter into
joint ventures for the conduct of such activities with any willing entities
which are eligible to carry out activities in the Area pursuant to article 153,
paragraph 2 (b), of Part XI of this Convention. When considering such joint
ventures, the Enterprise shall offer to States Parties which are developing
States and their nationals the opportunity of effective participation.

3. The Authority may prescribe, in the rules, regulations, and proce-
dures of the Authority procedural substantive requirements and conditions
with respect to such contracts and joint ventures.

4. Any State Party which is a developing State or any natural or juridi-
cal person sponsored by it and effectively controlled by it or by other
developing State which is a qualified applicant, or any group of the forego-
ing, may notify the Authority that it wishes to submit a plan of work pursuant
to article 6 with respect to a reserved site. The plan of work shall be consid-
ered if the Enterprise decides, pursuant to paragraph 1, that it does not
intend to carry out activities in that site.

Article 10
Separate stages of operations

If an operator in accordance with article 3, paragraph 4 (c), has an ap-
proved plan of work for exploration only, he shall have a preference and a
priority among applicants for a plan of work for exploration with regard to the
same areas and resources; provided, however, that where the operator’s perfor-
mance has not been satisfactory such preference or priority may be withdrawn.

Article 11
Joint arrangements

1. Contracts may provide for joint arrangements, when the parties so
agree, between the contractor and the Authority through the Enterprise, in
the form of joint ventures or production sharing, as well as any other form of
joint arrangement which shall have the same protection against termination,
suspension or revision as contracts with the Authority.

2. Contractors entering into such joint arrangements with the Enter-
prise may receive financial incentives as provided for in the financial
arrangements established in article 13.

3. Joint venture partners of the Enterprise shall be liable for the pay-
ments required by article 13 to the extent of their joint venture share, subject
to financial incentives as provided in article 13.

Article 12
Activities conducted by the Enterprise

1. Activities in the Area conducted under article 153, paragraph 2 (a),
of Part XI of this Convention through the Enterprise shall be governed by the
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provisions of Part XI, and the relevant annexes, the rules, regulations and
procedures of the Authority and its relevant decisions.

2. Any plan of work proposed by the Enterprise shall be accompanied
by evidence supporting its financial and technological capability.

...

Article 14
Transfer of data

1. The operator shall transfer in accordance with the rules and regu-
lations and the terms and conditions of the plan of work to the Authority at
time intervals determined by the Authority all data which are both necessary
and relevant to the effective implementation of the powers and functions of
the principal organs of the Authority in respect of the area covered by the
plan of work.

2. Transferred data in respect of the area covered by the plan of work,
deemed to be proprietary may only be used for the purposes set forth in this
article. Data which are necessary for the promulgation of rules and regula-
tions concerning protection of the marine environment and safety other than
equipment design data shall not be deemed to be proprietary.

3. Data transferred to the Authority by prospectors, applicants for
contracts for exploration and exploitation, and contractors deemed to be
proprietary shall not be disclosed by the Authority to the Enterprise or out-
side the Authority, but the data on the reserved sites may be disclosed to the
Enterprise. Such data transferred by such persons to the Enterprise shall not
be disclosed by the Enterprise to the Authority or outside of the Authority.
The responsibilities set forth in article 168, paragraph 2, of Part XI of this
Convention are equally applicable to the staff of the Enterprise.

Article 15
Training programmes

The contractor shall draw up practical programmes for the training of
personnel of the Authority and developing States, including the participa-
tion of such personnel in all activities covered by the contract, in accordance
with article 144, paragraph 2, of Part XI of this Convention.

...

ANNEX IV
STATUTE OF THE ENTERPRISE

Article 1
Purpose

1. The Enterprise shall be the organ of the Authority which shall carry
out activities in the Area directly, pursuant to article 153, paragraph 2 (a) of
Part XI of this Convention, as well as transportation, processing and market-
ing of minerals recovered from the Area.



235

2. In carrying out its purposes and in the performance of its functions,
the Enterprise shall act in accordance with the provisions of this Conven-
tion, including its annexes, and the rules, regulations and procedures of the
Authority.

3. In developing the resources of the Area pursuant to paragraph 1,
the Enterprise shall, subject to the provisions of this Convention, operate on
sound commercial principles.

Article 2
Relationship to the Authority

1. Pursuant to article 170 of Part XI of this Convention, the Enterprise
shall act in conformity with the general policies of the Assembly and the
directives of the Council.

2. Subject to the above, the Enterprise shall enjoy autonomy in the
conduct of its operations.

3. Nothing in this Convention shall make the Enterprise liable for the
acts or obligations of the Authority, or the Authority liable for the acts or
obligations of the Enterprise.

Article 3
Limitation of liability

Subject to article 11, paragraph 3, no member of the Authority shall be
liable by reason only of its membership for the acts or obligations of the
Enterprise.

Article 4
Structure of the Enterprise

The Enterprise shall have a Governing Board, a Director-General and
the staff necessary for the performance of its duties.

Article 5
Governing Board

1. The Governing Board shall be composed of 15 members elected by
the Assembly in accordance with article 160, paragraph 2 (c), of Part XI of
this Convention. In the election of the members of the Board due regard shall
be paid to the principle of equitable geographical distribution. In submit-
ting nominations of candidates for election to the Board, members of the
Authority shall bear in mind the need to submit candidates of the highest
standard of competence, with qualifications in relevant fields so as to ensure
the viability and success of the Enterprise.

2. Members of the Board shall be elected for a period of four years and
shall be eligible for re-election. In the election and re-election of the mem-
bers of the Board, due regard shall be paid to the principle of rotation.
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3. Each member of the Board shall have one vote. All matters before
the Board shall be decided by a majority of the members of the Board. If a
member has a direct conflict of interest on a matter before the Board he shall
refrain from voting on the matter.

4. Each member of the Board shall receive remuneration to be paid out
of the funds of the Enterprise. The amount of remuneration shall be fixed by
the Assembly, upon the recommendation of the Council.

5. Members of the Board shall act in their personal capacity. In discharg-
ing their duties they shall not seek or receive instructions from any Government
or from any other source. The members of the Authority shall refrain from all
attempts to influence any of them in the discharge of their duties.

6. Members of the Board shall continue in office until their successors
are appointed or elected. If the office of a member of the Board becomes
vacant, the Assembly shall appoint another member for the remainder of the
unexpired term.

7. The Board shall function normally at the principal office of the
Enterprise and shall meet as often as the business of the Enterprise may
require.

8. A quorum for any meeting of the Board shall be two thirds of the
members of the Board.

9. Any member of the Authority may ask the Governing Board for infor-
mation in respect of its operations which particularly affect that member. The
Board shall endeavour to provide such information.

Article 6
Powers and functions

The Governing Board shall direct the business operations of the Enter-
prise. Subject to the provisions of this Convention and its annexes, the
Governing Board shall exercise all the powers necessary to fulfil the pur-
poses of the Enterprise, including powers:

(a) to develop plans of work and programmes in carrying out its activi-
ties as provided for in article 170 of Part XI of this Convention;

(b) to prepare and submit plans of work to the Council in accordance
with article 153, paragraph 3 and article 162, paragraph 2 (j) of
Part XI of this Convention;

(c) to authorize negotiations on the acquisition of technology, includ-
ing that provided for in article 5, paragraphs 3 (a), 3 (c) and 3 (d)
of Annex III and to approve the results of such negotiations.

(d) to establish terms and conditions and to authorize negotiations for
entering into joint ventures and other forms of joint arrangements as
provided for in article 9 and article 11 of Annex III and to approve
the results of such negotiations;

(e) to recommend that portion of its net income that should be retained
as its reserves in accordance with article 160, paragraph 2 (f) of
Part XI of this Convention;
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(f) to approve the annual budget of the Enterprise;
(g) to authorize the procurement of goods and services in accordance

with article 10, paragraph 3;
(h) to submit an annual report to the Council as provided for in article 9;
(i) to submit to the Council for the approval of the Assembly, rules in

respect of the organization, management, appointment and dismissal
of the staff of the Enterprise, and to adopt regulations to give effect
to such rules;

(j) to elect a Chairman from among its members;
(k ) to adopt its own rules of procedure;
(l) to borrow funds and to furnish such collateral or other security as it

may determine;
(m) to enter into any legal proceedings, agreements and transactions

and to take any other actions in accordance with article 13;
(n) to delegate, subject to the approval of the Council, any of its powers

to the Director-General and to its committees.

Article 7
Director-General and staff

1. The Assembly shall, upon the recommendation of the Council, and
the nomination of the Governing Board, elect the Director-General who shall
not be a member of the Board. The Director-General shall be the legal repre-
sentative of the Enterprise. He shall participate in the meetings of the Board
but shall have no vote. He may participate in the meetings of the Assembly,
and the Council when these organs are dealing with matters concerning the
Enterprise, but shall have no vote at such meetings. The Director-General
shall hold office for a fixed-term not exceeding five years and may be re-
elected for further terms.

2. The Director-General shall be the chief executive of the Enterprise
and shall be directly responsible to the Governing Board for the conduct of
the business of the Enterprise. Subject to the rules and regulations referred to
in article 6, subparagraph (i), he shall be responsible for the organization,
management, appointment and dismissal of the staff.

3. The Director-General and the staff of the Enterprise, in the discharge
of their duties, shall not seek or receive instructions from any Government or
from any other source. They shall refrain from any action which might reflect
on their position as international officials of the Enterprise responsible only
to the Enterprise. The members of the Authority shall respect the interna-
tional character of the Director-General and the staff of the Enterprise and
shall refrain from all attempts to influence any of them in the discharge of
their duties.

4. In appointing the staff, the Director-General shall, subject to the
paramount importance of securing the highest standards of efficiency and of
technical competence, pay due regard to the importance of recruiting per-
sonnel on an equitable geographical basis.



238

Article 8
Location

The Enterprise shall have its principal office of business at the seat of the
Authority. The Enterprise may establish other offices and facilities in the
territories of any member of the Authority with the consent of that member.

Article 9
Provision of reports and information

1. The Enterprise shall, not later than three months after the end of
each financial year, submit to the Council for its consideration an annual
report containing an audited statement of its accounts and shall transmit to
the Council at appropriate intervals a summary statement of its financial
position and a profit and loss statement showing the results of its operations.

2. The records, books and accounts of the Enterprise, including its
annual financial statements, shall be audited annually by an independent
auditor to be appointed by the Council.

3. The Enterprise shall publish its annual report and such other re-
ports as it deems desirable to carry out its purpose.

4. Copies of all reports and statements referred to in this article shall
be distributed to the members of the Authority.

Article 10
Allocation of net income

1. Subject to paragraph 3, the Enterprise shall make payments to the
Authority under article 13 of Annex III, or their equivalent.

2. The Assembly shall, on the recommendation of the Governing Board,
determine what portion of the net income of the Enterprise shall be retained
as its reserves. The remainder shall be transferred to the Authority.

3. During an initial period, required for the Enterprise to become self-
supporting, which shall not exceed 10 years from the commencement of its
commercial production, the Assembly shall exempt the Enterprise from its
payments as referred to in paragraph 1, and shall leave all of the net income
of the Enterprise in its reserves.

Article 11
Finance

1. The sources of the funds of the Enterprise shall include:
(a) amounts received from the Authority in accordance with article

173, paragraph 2 (b), of Part XI of this Convention;
(b) voluntary contributions made by States Parties for the purpose of

financing activities of the Enterprise;
(c) amounts borrowed by the Enterprise in accordance with the provi-

sions of paragraph 2;
(d) income of the Enterprise through its operations;
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(e) other funds made available to the Enterprise to enable it to carry
out its functions and to commence operations as soon as possible.

2. (a)  The Enterprise shall have the power to borrow funds and to
furnish such collateral or other security as it may determine. Before
making a public sale of its obligations in the markets or currency
of a State Party, the Enterprise shall first obtain the approval of that
State Party. The total amount of borrowings shall be approved by
the Council upon the recommendation of the Governing Board.

(b) States Parties shall make every reasonable effort to support appli-
cation by the Enterprise for loans in capital markets and from
international financial institutions.

3. (a)  The Enterprise shall be assured of the funds necessary to ex-
plore and exploit one mine site and to transport, process and market
the metals recovered therefrom namely nickel, copper, cobalt and
manganese and to meet its initial administrative expense. The said
amount shall be recommended by the Preparatory Commission.

(b) States Parties shall make available to the Enterprise an amount
equivalent to one half of the funds referred to in subparagraph (a)
above by way of long-term interest-free loans in accordance with
the scale referred to in article 160, paragraph 2 (e), of Part XI of this
Convention. Debts incurred by the Enterprise in raising the bal-
ance of the funds shall be guaranteed by all States Parties in
accordance with the said scale.

(c) In the event that the financial contribution of States Parties ratify-
ing the Convention is less than the funds assured to the Enterprise
under subparagraph (a), States Parties shall, upon request of the
Authority, provide a supplementary contribution by way of a long-
term interest-free loan of not more than 15 per cent of the sum referred
to in subparagraph (a) on the basis of the said scale and by way of
a debt guarantee of a sum not more than 10 per cent of the sum
referred to in subparagraph (a) on the basis of the said scale.

(d) The supplementary contribution referred to in paragraph 3 (c) shall
be refunded and the debt guarantees referred to in subparagraph
(c) shall be cancelled as and when contributions in accordance
with subparagraph (b) are received from States Parties ratifying
the Convention at a later stage.

(e) Upon request by the Enterprise, a State Party may provide a guar-
antee covering debts additional to the amount it has guaranteed in
accordance with or on the basis of the said scale. In lieu of debt
guarantee, a State Party may make a voluntary contribution to the
Enterprise in an amount equivalent to that portion of the debts
which it would otherwise be liable to guarantee.

(f) The repayment of the interest-bearing loans shall have priority over
the repayment of the interest-free loans. The repayment of interest-
free loans shall be in accordance with a schedule adopted by the
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Assembly, upon the recommendation of the Council and the advice
of the Governing Board of the Enterprise.

(g) Funds made available to the Enterprise by States Parties in accor-
dance with subparagraphs (b) and (c), shall be in freely usable
currencies or currencies which are convertible in the major foreign
exchange markets into freely usable currencies, and shall be exempt
from foreign exchange restrictions. Freely usable currencies shall be
defined in accordance with the rules and regulations of the Authority.

(h) A “debt guarantee” shall mean a promise of each State Party to
creditors of the Enterprise to pay, pro rata in accordance with the
appropriate scale, the financial obligations of the Enterprise cov-
ered by the guarantee following notice by the creditors to the State
Party of a default by the Enterprise in payment of those obligations.

4. The funds, assets and expenses of the Enterprise shall be kept sepa-
rate from those of the Authority. The provisions of this article shall not prevent
the Enterprise from +making arrangements with the Authority regarding
facilities, personnel and services and arrangements for reimbursement of
administrative expenses paid in the first instance by either organization on
behalf of the other.

Article 12
Operations

1. The Enterprise shall propose to the Council projects for carrying
out activities in accordance with article 170 of Part XI of this Convention.
Such proposals shall include a formal written plan of work for activities in
the Area in accordance with article 153, paragraph 3, of Part XI of this
Convention, and all such other information and data as may be required
from time to time for its appraisal by the Technical Commission and approval
by the Council.

2. Upon approval by the Council the Enterprise shall execute the
project on the basis of the formal written plan of work referred to in para-
graph 1.

3. (a)  To the extent that the Enterprise does not at any time possess the
goods and services required for its operations, it may procure and
employ them. Procurement of goods and services required by the
Enterprise shall be effected by the award of contracts, based on
response to invitations to tender, to bidders offering the best combi-
nation of quality, price and most favourable delivery time.

(b) If there is more than one bid offering such a combination, the con-
tract shall be awarded in accordance with the following principles:
(i) The principle of non-discrimination on the basis of political or

similar considerations not relevant to the carrying out of op-
erations with due diligence and efficiency;

(ii) Guidelines approved by the Council with regards to the prefer-
ences to be accorded to goods and services originating in the
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developing States, including the landlocked or otherwise geo-
graphically disadvantaged among them.

(c) The Governing Board may adopt rules determining the special cir-
cumstances in which the requirement of invitations to bid may in the
best interests of the Enterprise be dispensed with.

4. The Enterprise shall have title to all minerals and processed sub-
stances produced by it.

5. The Enterprise shall sell its products on a non-discriminatory basis.
It shall not give non-commercial discounts.

6. Without prejudice to any general or special power conferred on the
Enterprise under any other provision of this Convention, the Enterprise shall
exercise such powers incidental to its business as shall be necessary.

7. The Enterprise and its staff shall not interfere in the political affairs
of any member; nor shall they be influenced in their decisions by the political
character of the member or members concerned. Only economic consider-
ations shall be relevant to their decisions, and these considerations shall be
weighed impartially in order to carry out the purposes specified in article 1.

Article 13
Legal status, immunities and privileges

1. To enable the Enterprise to fulfil the functions with which it is en-
trusted, the status, immunities and privileges set forth herein shall be accorded
to the Enterprise in the territories of States Parties. To give effect to this
principle the Enterprise and States Parties may, where necessary, enter into
special agreements for this purpose.

2. The Enterprise shall have such legal capacity as is necessary for the
performance of its functions and the fulfilment of its purposes and, in particu-
lar, the capacity:

(a) To enter into contracts, forms of association, or other arrangements,
including agreements with States and international organizations;

(b) To acquire, lease, hold and dispose of immovable and movable prop-
erty;

(c) To be a party to legal proceedings in its own name.
3. Actions may be brought against the Enterprise only in a court of

competent jurisdiction in the territories of a member in which the Enterprise
has an office, has appointed an agent for the purpose of accepting service or
notice of process, has entered into a contract for goods or services, has issued
securities, or is otherwise engaged in commercial activity. The property and
assets of the Enterprise shall, wheresoever located and by whomsoever held
be immune from all forms of seizure, attachment or execution before the deliv-
ery of final judgement against the Enterprise.

4. (a)  The property and assets of the Enterprise, wheresoever located
and by whomsoever held, shall be immune from confiscation, expro-
priation, requisition, and any other form of seizure by executive or
legislative action.
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(b) All property and assets of the Enterprise shall be free from discrimi-
natory restrictions, regulations, controls and moratoria of any
nature.

(c) The Enterprise and its employees shall respect local laws and regu-
lations in any State or territory in which the Enterprise or its
employees may do business or otherwise act.

(d) States Parties shall assure that the Enterprise enjoys all rights, im-
munities and privileges afforded by States to entities conducting
business within such States. These rights, immunities and privileges
shall be afforded the Enterprise on no less favourable a basis than
afforded by States to similarly engaged commercial entities. Where
special privileges are provided by States for developing States or
their commercial entities, the Enterprise shall enjoy such privileges
on a similarly preferential basis.

(e) States may provide special incentives, rights, privileges and immu-
nities to the Enterprise without the obligation to provide such
incentives, rights, privileges, or immunities to other commercial
entities.

5. The Enterprise shall negotiate with the host countries in which its
offices and facilities are located for immunity from direct and indirect taxation.

6. Each member shall take such action as is necessary in its own terri-
tories for the purpose of making effective in terms of its own law the principles
set forth in this annex and shall inform the Enterprise of the detailed action
which it has taken.

7. The Enterprise in its discretion may waive any of the privileges and
immunities conferred under this article or in the special agreements referred
to in paragraph 1 to such extent and upon such conditions as it may deter-
mine.

...

 During the resumed Ninth Session, the Working Group of 21 continued
its consideration of the hard-core issues still outstanding as of the end of the
first part of the Session. The results of the negotiations were summarized in the
report of the co-ordinators of the Working Group of 21 to the First Committee
(A/CONF.62/C.1/L.28 and Add.1*).95

On the issue of the system of exploration and exploitation, the co-ordinator
indicated that regarding the transfer of technology, there was agreement to the
effect that the last sentence of paragraph 3 (a) would imply that the Enterprise
has to make good faith efforts in order to obtain the technology on the open
market.

In paragraph 3 (b), the last sentence was deleted. It was felt that while the
first part of paragraph 3 (b) refers to the general obligation of the contractor to
do whatever is necessary to make available to the Enterprise any technology
not covered under paragraph 3 (a), the last sentence refers to a different obliga-
tion consisting in the specific duty to obtain a legally binding and enforceable
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assurance for the transfer of technology that he is not entitled to transfer. It
was felt that it served no useful purpose to change the general assurance of
doing business with the Enterprise contemplated in paragraph 3 (b) into a more
specific, legally enforceable assurance containing terms of sale, since the En-
terprise would not at that stage have even made a request for the technology.
Paragraphs 3 (c) and 3 (d) take care of this more concrete obligation and that is
why the last sentence of subparagraph (b) was deleted and its wording trans-
ferred to the first part of subparagraph (c). This sentence reads as follows: “To
acquire, if and when required to do so by the Enterprise and whenever it is
possible to do so without substantial cost to the contractor, a legally binding
and enforceable right” etc., etc. During the discussions it was made clear that
where the acquisition of a legal right to transfer technology entails substantial
cost to the contractor, the Enterprise still has the option of paying for these
additional costs.96

Regarding the Statute of the Enterprise, the co-ordinator on this issue, Mr.
Wuensche, indicated that France wanted to amend paragraph 1 of article 1 of
the Statute to make it clear that the Enterprise can only transport, process and
market minerals which it recovers from the Area and not minerals recovered by
other entities. The Group of 77 was unable to accept this amendment. They
argued that if the Enterprise were, one day, to develop the capacity to process
not only the nodules it recovers from the Area but also to process for others,
there was no reason why the Convention should prohibit the Enterprise from
doing so. Since there was no agreement on this amendment, he was therefore
unable to include it.

France also suggested an amendment to paragraph 1 of article 5 (Govern-
ing Board) under the Statute to the effect that in the election of the members of
the Governing Board due regard shall be paid to the principle of equitable
geographical distribution and to the importance of the financial contributions
of States Parties to the initial financing of the Enterprise. The French amend-
ment is a weaker version of an amendment which it had proposed in New York. The
Group of 77 objected to the French proposal on the ground that it would give
undue importance to the major contributors to the finances of the Enterprise.

The delegation of the Soviet Union pointed out that the French amend-
ment was unnecessary because under the present formulation due regard may
also be paid to principles and factors other than the principle of equitable
geographical distribution. Since there was also no agreement on this amend-
ment, he had not included it in his proposed changes. He had also not included
a proposal by the Netherlands that until the loans of States Parties have been
repaid, the Governing Board shall be assisted by a committee of governmental
experts on matters of financing and investment policy related to the first opera-
tion of the Enterprise. The said committee, according to the Dutch proposal,
should be constituted with due regard to the financial contributions to the first
operation of the Enterprise. The Group of 77 could not accept this proposal.97

With regards to the Governing Board of the Enterprise, the delegate of
Belgium proposed that in submitting nominations of candidates for election to
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the Board, members of the Authority should bear in mind the need to avoid
nominating candidates with conflicting interests. Most of the members of the
group of financial experts thought it was unnecessary to include this although
there was an agreement to strengthen the rule in paragraph 3 of article 5. He has
therefore deleted the word “direct” from paragraph 3. The other change he has
made in article 5 is in paragraph 6 which he has redrafted in order to ensure that
the procedure for filling a vacancy is the same as the procedure for electing
members to the Board.

Apart from minor drafting changes, he made two substantive changes to
article 6 (Powers and functions). The first was to add a new paragraph (c)
giving the Governing Board the power to prepare and submit applications of
production authorization to the Council. According to him, this new para-
graph was required in the light of the changes which had been proposed to
article 151 (Production policies), paragraph 2, and article 7 (Selection of ap-
plicants) of Annex III. The other change which he had made was to add the
word “non-discretionary” to subparagraph (o) which dealt with the question
of the delegation of powers. The consequence of the amendment was that
the Governing Board might delegate non-discretionary powers to the Direc-
tor-General and to committees constituted by the Governing Board. The
Governing Board might not, however, delegate discretionary powers. This
was in accordance with the generally accepted principles of corporate and
administrative law.98

The Netherlands Delegate suggested that in article 7 (Director-General
and Staff) of the Statute, the Governing Board should be given the power to
dismiss the Director-General. He did not feel able to accept this proposal be-
cause a body with the power to dismiss an appointee was usually the body
which had the power to appoint him in the first instance. In this case it was the
Assembly, acting upon the recommendation of the Council and the nomination
of the Governing Board, which elected the Director-General. For this reason he
did not think it would be appropriate to give the Governing Board the power of
dismissal.

As for financial arrangements for the Enterprise, the co-ordinator reported
that Article 11, paragraph 3(a) had been slightly amended. He indicated that,
“in the negotiating text the last sentence of this paragraph states that the
amount of the funds to be provided to the Enterprise shall be recommended
by the Preparatory Commission.” He had redrafted this sentence to say, “the
Preparatory Commission shall include in the draft rules, regulations and
procedures of the Authority the amount of the funds to be provided to the
Enterprise together with the criteria and factors for its adjustment.” Accord-
ing to him, “the redraft contains two elements missing in the old text. First,
the Preparatory Commission shall not only fix the amount of the funds to be
provided to the Enterprise but also the criteria and factors by which the said
amount may be adjusted. It may be necessary to adjust the amount because of
inflation and because of cost over-runs. The second feature which is new is
that the recommendations of the Preparatory Commission shall be embodied
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in the form of draft rules, regulations and procedures of the Authority. Under
this formula one does not prejudge the answer to the question of the status of
the rules, regulations and procedures drawn up by the Preparatory Commis-
sion. This formulation of the last sentence was negotiated with various
delegations and appears to satisfy the three criteria contained in document
A/CONF.62/62.”99

He proposed a modification to paragraph 3 (b) or article 11. He noted, while
“the text of this paragraph in the negotiating text refers to the scale in article
160, paragraph 2 (e)…, that scale is intended to raise assessed contributions
from the States Parties to meet the administrative expenses of the Authority. The
assumption underlying that scale is that the whole of the administrative ex-
penses shall be borne by the States Parties, whatever their number may be. It
may not be appropriate to use that scale for the purpose of providing the
Enterprise with the funds referred to in paragraph 3 (a) because the adminis-
trative expenses of the Authority would be relatively small compared with the
amount of the funds required to carry out one fully integrated, four-metal
project.” Instead of the scale referred to in article 160, he proposed using the
scale of assessment for the United Nations regular budget, adjusted to take
account of the States which are not members of the United Nations. After the
necessary adjustments, the percentage by which each State Party should con-
tribute towards the financing of the Enterprise would be very slightly less than
its percentage on the scale of assessment for the United Nations regular budget.
He had asked the United Nations Secretariat to compile such a scale which
would then be annexed to the Convention. However, he reported that, “owing to
the shortness of time and for other reasons, the United Nations Secretariat has
replied that it is unable to comply with the request.”100

Concerning paragraph 3 (c) of article 11, he said: “it is unlikely that all the
States participating in this Conference will become parties to the Conven-
tion at the same time. In consequence, if those States which become parties to
the Convention contribute their shares toward the financing of the Enter-
prise in accordance with the reference scale, there would be a shortfall. The
question is how should the shortfall be covered. In the negotiating text, he
proposed that the shortfall should be covered by way of supplementary inter-
est-free loans and supplementary debt-guarantees by the States Parties up to
a ceiling of 25 per cent of the amount of the funds to be provided to the
Enterprise. His proposal was objected to by both the Group of 77 and the
industrialized countries of the West and of the East. The Group of 77 pointed
out that if a ceiling of 25 per cent is imposed and if the shortfall is greater
than 25 per cent, then, in spite of the supplementary contributions, the Enter-
prise would still face the problem of a shortfall. On the other hand, the
developed countries did not like the manner in which paragraphs 3(c) and
3(d) had tried to deal with the problem. On the basis of consultations he held
with representatives of the various interest groups, he was able to offer a
compromise proposal acceptable to them. The proposal is that, if the sum of
the financial contributions of States Parties ratifying or acceding to the
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Convention is less than the funds to be provided to the Enterprise, the Assem-
bly shall, at its first meeting, examine the extent of the shortfall and, taking
into account the obligation of the States Parties under paragraphs 3 (a) and
3 (b) and the recommendations of the Preparatory Commission, adopt mea-
sures for dealing with the shortfall. It was agreed that the Assembly shall
decide this question by consensus.”101

In dealing with paragraph 3 (d), he further explained that “the next prob-
lem concerned the modality for implementing the obligation of the States
Parties under paragraphs 3 (a) and 3 (b). The first question is when should
the States Parties be required to make their payments. The second question
is, in what form should the payments be made. The third question is should
the payments be made in one lump sum or in stages. The answer to the first
question is that the obligation of the States Parties shall be met within 60
days after the entry into force of the Convention or within 30 days after the
date of deposit of their instruments of ratification, acceptance or approval,
whichever is later. The answer to the second question is that the States Par-
ties shall deposit with the Enterprise irrevocable, non-negotiable,
non-interest-bearing promissory notes in the amounts of the shares of such
States Parties of interest-free loans under paragraph 3(b). The answer to the
third question is that the promissory notes can be cashed by the Enterprise in
accordance with the following procedure. First, as soon as possible after the
entry into force of the Convention and thereafter, at annual or other appro-
priate intervals, the Governing Board of the Enterprise shall prepare a
schedule of the magnitude and timing of its requirements for the funding of its
administrative expenses and for carrying out its operations. Secondly, the
States Parties shall be notified by the Enterprise, through the Authority, of
the magnitude and timing of the Enterprise’s financial requirements. After
notifying the States Parties, the Enterprise shall cash such amounts of the
promissory notes as are required to meet its expenses in accordance with the
schedule.”102

Some members of the Group of 77 have asked whether under this proposal
the Enterprise would encounter difficulties in obtaining the funds which it
would need in order to establish itself. The co-ordinator said that his answer
was no. He also said: “This is because the commitment in paragraph 3 (a) is
not only to provide the Enterprise with an amount of funds equivalent to the
capital required in undertaking one fully integrated, four-metal project but
also to meet its initial administrative expenses. The seed money that the
Enterprise will need in order to organize itself, to employ its staff, to lease its
premises, etc., comes under the umbrella of the term ‘initial administrative
expenses.’ Therefore, the Enterprise would be able to cash a portion of the
promissory notes deposited by the States Parties in order to meet those initial
expenses.”103

Asked by some delegates from industrialized countries as to whether this
proposal derogated from article 162, paragraph 2 (i) and article 170, paragraph
2, the co-ordinator said his answer would be in the negative as well. He also
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said: “As is made clear in article 1, paragraphs 1 and 2 and in the introduc-
tion to article 6 of Annex IV, no attempt has been made in this annex to alter
the distribution of powers and functions among the organs of the Authority
or to upset the hierarchical relationship between them.”104

The co-ordinator reminded the First Committee that during the negotia-
tions of article 11, paragraph 3 (f) the industrialized countries of the East and
West pressed the Group of 77 very hard for agreement on their proposal that a
schedule or programme of repayment of the interest-free loans should be in-
cluded in the draft rules, regulations and procedures of the Authority. The
Group of 77 was unable to make this concession. It argued that it was not
reasonable to demand that a repayment schedule or programme should be
included in the draft rules, regulations and procedures which would be formu-
lated even before the Enterprise is established and is functioning. The Group
of 77 argued that it was only possible to establish such a schedule after the
Enterprise was a reality, operating in the Area and had become economically
viable and successful. As a result of consultations he had undertaken on this
question, it had been agreed to add two new sentences to paragraph 3 (f). The
first sentence would say that “when the Governing Board of the Enterprise
gives its advice on the question of a repayment schedule, it shall be guided by
the relevant provision of the rules, regulations and procedures of the Author-
ity.” The second sentence proposed that “the rules, regulations and
procedures dealing with this question shall take into account the paramount
importance of ensuring the successful performance of the Enterprise and, in
particular, ensuring its financial independence.” He further indicated: “The
guidelines contained in the rules, regulations and procedures may, for ex-
ample, ensure that the Enterprise will be provided with an adequate working
capital, fix the date of commencement of repayments not earlier than after the
tenth year of the commencement of commercial production by the Enterprise
and graduate such payments so that the annual payments in the first five
years of the schedule are less than in subsequent years.”105

As to paragraph 3 (g) of article 11 which specified the currencies in which
the States Parties should make their payments, he said his attention was drawn
to the fact that in the recently concluded Common Fund Agreement a formula
was negotiated which had met with general acceptance. He had asked the
various interest groups whether he could adopt the language from the Com-
mon Fund and was informed that he could do so. Paragraph 3 (g) had therefore
been redrafted along the lines of the equivalent provision in the Common Fund
Agreement.106

Concerning paragraph 3 (h) of article 11 which defines the term “debt
guarantee,” he said it was pointed out that it would be desirable to expand the
definition by including a new sentence stating that the procedures for the
payment of debts guaranteed by States Parties in the event of default by the
Enterprise “shall be in conformity with the rules, regulations and procedures
of the Authority.” As the suggestion met with no objection from any quarter,
he had included such a sentence.107
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Finally, on the issue of transfer of technology, the co-ordinator on this
issue, Mr. Engo of Cameroon, indicated that it was one of the most vexatious
questions in the First Committee. It was therefore a great relief to him that it was
possible to agree on a new formulation of paragraph 7 of article 5 of Annex III.
The new formulation was based upon a proposal made by the Group of 77 and
accepted with very great reluctance by the industrialized countries. The differ-
ence between the new formulation and the old one was that under the old
formulation contracts entered into after the commencement of commercial pro-
duction by the Enterprise would not carry an undertaking to transfer technology.
Under the new formulation contracts entered into during the first ten years
following the commencement of commercial production by the Enterprise would
carry such undertakings. This was therefore a major gain for the Enterprise.
The negotiators of the Group of 77 said during the meetings that with this
amendment the Group might refrain from pressing their other amendments to
article 5 and thus consider negotiations on transfer of technology closed. It
was mentioned here that during the consultations the industrialized countries
continued to press for the deletion of subparagraph 3 (e), but the proposal
continued to meet with strong opposition from the developing countries.108

Hereafter are excerpts of the modifications to the negotiating text pro-
posed by the Working Group of 21 relevant to the Enterprise:

A/CONF.62/C.1/L.28 and Add.1
ANNEX

Modifications to the negotiation text proposed by the
Working Group of 21109

...

ANNEX III

Article 4
Qualifications of applicants

1. Applicants, other than the Enterprise, shall be qualified if they have
the nationality or control and sponsorship required by article 153, para-
graph 2 (b), of this Convention and if they follow the procedures and meet the
qualification standards established by the Authority by means of rules, regu-
lations and procedures.

2. Sponsorship by the State Party of which the applicant is a na-
tional shall be sufficient unless the applicant has more than one nationality,
as in the case of a partnership or consortium of entities from several States,
in which event all States Parties involved shall sponsor the application, or
unless the applicant is effectively controlled by another State Party or its
nationals, in which event both States Parties shall sponsor the application.
The criteria and procedures for implementation of the sponsorship require-
ments shall be set forth in the rules, regulations and procedures of the
Authority.
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3. The sponsoring State or States shall, pursuant to article 139, have
the responsibility to ensure, within their legal systems, that a contract so
sponsored shall carry out activities in the Area in conformity with its obliga-
tions under this Convention and the terms of its contract. A sponsoring State
shall not, however, be liable for damage caused by any failure of a contractor
sponsored by it to comply with its obligations if that State Party has adopted
laws and regulations and taken administrative measures which are, within
the framework of its legal system, reasonably appropriate for securing com-
pliance by persons under its jurisdiction.

4. Except as provided in paragraph 6 below, such qualification stan-
dards shall relate to the financial and technical capabilities of the applicant
and his performance under previous contracts with the Authority.

5. The procedures for assessing the qualifications of States Parties
which are applicants shall take into account their character as States.

6. The qualification standards shall require that every applicant, with-
out exception, shall as part of his application undertake:

(a) to accept as enforceable and comply with the applicable obliga
tions created by the provisions of Part X1, rules and regulations of
the Authority, decisions of the organs of the Authority, and terms of
his contracts with the Authority;

(b) to accept control by the Authority of activities in the Area, as autho-
rized by this Convention;

(c) to provide the Authority with a written assurance that his obliga-
tions under the contract will be fulfilled in good faith;

(d) to comply with the provisions on the transfer of technology set forth
in article 5 of this annex.

Article 5
Transfer of technology

 1. When submitting a proposed plan of work, every applicant shall
make available to the Authority a general description of the equipment and
methods to be used in carrying out activities in the Area, as well as other
relevant non-proprietary information about the characteristics of such tech-
nology, and information as to where such technology is available.

2. Every operator under an approved plan of work shall inform the
Authority of revisions in the description and information required by para-
graph 1 whenever a substantial technological change or innovation is
introduced.

3. Every contract for the conduct of activities in the Area entered
into by the Authority shall contain the following undertakings by the op-
erator:

(a) To make available to the Enterprise, if and when the Authority shall
so request and on fair and reasonable commercial terms and condi-
tions, the technology which he uses in carrying out activities in the
Area under the contract and which he is legally entitled to transfer.
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This shall be done by means of licence or other appropriate ar-
rangements which the operator shall negotiate with the Enterprise
and which shall be set forth in a special agreement supplementary
to the contract. This commitment may be invoked only if the Enter-
prise finds that it is unable to obtain the same or equally efficient
and useful technology on the open market and on fair and reason-
able commercial terms and conditions;

(b) To obtain a written assurance from the owner of any technology not
covered under subparagraph (a) that the operator uses in carrying
out activities in the Area under the contract and which is not gener-
ally available on the open market that the owner will, if and when
the Authority so requests, make available to the Enterprise to the
same extent as made available to the operator, that technology un-
der licence or other appropriate arrangements and on fair and
reasonable commercial terms and conditions. If such assurance is
not obtained, the technology in question shall not be used by the
operator in carrying out activities in the Area;

(c) To acquire, if and when requested to do so by the Enterprise when-
ever it is possible to do so without substantial cost to the contractor,
a legally binding and enforceable right to transfer to the Enter-
prise in accordance with subparagraph (a) any technology he
uses in carrying out activities in the Area under the contract which
he is not legally entitled to transfer and which is not generally
available on the open market. In cases where there is a substantial
corporate relationship between the operator and the owner of the
technology, the closeness of this relationship and degree of con-
trol or influence shall be relevant to the determination whether all
feasible measures have been taken. In cases where the operator
exercises effective control over the owner, failure to acquire the
legal rights from the owner shall be considered relevant to the
applicant’s qualifications for any subsequent proposed plan of
work;

(d) To facilitate the acquisition by the Enterprise under licence other
appropriate arrangements and on fair and reasonable commercial
terms and conditions, any technology covered by subparagraph (b)
should the Enterprise decide to negotiate directly with the owner of
the technology and request such facilitation;

(e) To take the same measures as those prescribed in subparagraphs,
(a), (b), (c) and (d) for the benefit of a developing State or group of
developing States which has applied for a contract under article 9
of this annex, provided that these measures shall be limited to the
exploitation of the part of the area proposed by the contractor which
has been reserved pursuant to article 8 and provided that activities
under the contract sought by the developing State or group of de-
veloping States would not involve transfer of technology to a third
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State or the nationals of a third State. Obligations under this provi-
sion shall only apply with respect to any given contractor where
technology has not been requested or transferred by him to the
Enterprise.

4. Disputes concerning the undertakings required by paragraph 3,
like other provisions of the contract, shall be subject to compulsory settle-
ment in accordance with Part XI, and monetary penalties, pension, or
termination of contract as provided in article 18. Dispute to whether offers
made by the contractor are within the range of fair reasonable commercial
terms and conditions may be submitted by either party to binding commer-
cial arbitration in accordance with the United Nations Commission on
International Trade Law arbitration rules or other arbitration rules as may
be prescribed in the rules, regulations and procedures of the Authority. In
any case in which the finding is negative, the contractor shall be given 45
days to revise his offer to bring it within that range before the Authority
makes any determinations with respect to violation of the contract and the
imposition of penalties, as provided in article 18 of this annex.

5.  In the event that the Enterprise is unable to obtain appropriate
technology on fair and reasonable commercial terms and conditions to com-
mence in a timely manner the recovery and processing of minerals from the
Area, either the Council or the Assembly may convene a group of States
Parties composed of those which are engaged in activities in the Area, those
which have sponsored entities which are engaged in activities in the Area
and other States Parties having access to such technology. This group shall
consult together and shall take effective measures to ensure that such tech-
nology is made available to the Enterprise on fair and reasonable commercial
terms and conditions. Each such State Party shall take all feasible measures
to this end within its own legal system.

6.  In the case of joint ventures with the Enterprise, technology transfer
will be in accordance with the terms of the joint venture agreement.

7.  The undertakings required by paragraph 3 shall be included in
each contract for the conduct of activities in the Area until 10 years after the
Enterprise has begun commercial production of minerals from the resources
of the Area and may be invoked during that period.

8.  For the purposes of this article, “technology” means the special-
ized equipment and technical know-how, including manuals, designs,
operating instructions, training and technical advice and assistance, neces-
sary to assemble, maintain and operate a viable system and the legal right to
use these items for that purpose on a non-exclusive basis.

...

Article 11

Joint venture partners of the Enterprise shall be liable for the payments
required by article 13 to the extent of their joint ventures share, subject to
financial incentives as provided in article 13.
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ANNEX IV
STATUTE OF THE ENTERPRISE

Article 1
Purpose

1. The Enterprise shall be the organ of the Authority which shall carry
out activities in the Area directly, pursuant to article 153, paragraph 2 (a),
as well as transportation, processing and marketing of minerals recovered
from the Area.

2. In carrying out its purposes and in the performance of its functions,
the Enterprise shall act in accordance with the provisions of this Conven-
tion, including its annexes, and the rules, regulations and procedures of the
Authority.

3. In developing the resources of the Area pursuant to paragraph 1,
the Enterprise shall, subject to the provisions of this Convention, operate on
sound commercial principles.

Article 2
Relationship to the Authority

1. Pursuant to article 170, the Enterprise shall act in accordance with
the general policies of the Assembly and the directives of the Council.

2. Subject to paragraph 1, the Enterprise shall enjoy autonomy in the
conduct of its operation.

3. Nothing in this Convention shall make the Enterprise liable for the
acts or obligations of the Authority or the Authority liable for the acts or
obligations of the Enterprise.

Article 3
Limitation of liability

Without prejudice to article 11, paragraph 3, of this annex, no member of
the Authority shall be liable by reason only of its membership for the acts or
obligations of the Enterprise.

Article 4
Structure of the Enterprise

The Enterprise shall have a Governing Board, a Director-General and
the staff necessary for the performance of its functions.

Article 5
Governing Board

1. The Governing Board shall be composed of 15 members elected by
the Assembly in accordance with article 160, paragraph 2 (c). In the election
of the members of the Board, due regard shall be paid to the principle of
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equitable geographical distribution. In submitting nominations of candi-
dates for election to the Board, members of the Authority shall bear in mind
the need to nominate candidates of the highest standard of competence, with
qualifications in relevant fields, so as to ensure the viability and success of
the Enterprise.

2. Members of the Board shall be elected for a term of four years and
shall be eligible for re-election. In the election and re-election of the mem-
bers of the Board, due regard shall be paid to the principle of rotation.

3. Each member of the Board shall have one vote. All matters before
the Board shall be decided by a majority of the members of the Board. If a
member has a conflict of interest on a matter before the Board he shall refrain
from voting on the matter.

4. Each member of the Board shall receive remuneration to be paid out
of the funds of the Enterprise. The amount of remuneration shall be fixed by
the Assembly, upon the recommendation of the Council.

5. Members of the Board shall act in their personal capacity. In the
performance of their duties they shall not seek or receive instructions from
any Government or from any other source. The members of the Authority shall
respect the independent character of the members of the Board and refrain
from all attempts to influence any of them in the discharge of their duties.

6. Members of the Board shall continue in office until their successors
are elected. If the office of a member of the Board becomes vacant, the Assem-
bly shall, upon the recommendation of the Council, elect another member for
the remainder of the unexpired term.

7. The Board shall normally function at the principal office of the
Enterprise and shall meet as often as the business of the Enterprise may
require.

8. A quorum for any meeting of the Board shall be two thirds of the
members of the Board.

9. Any member of the Authority may ask the Board for information in
respect of its operations which particularly affect that member. The Board
shall endeavour to provide such information.

Article 6
Powers and functions

 The Governing Board shall direct the business operations of the Enter-
prise. Subject to the provisions of this Convention and its annexes, the
Governing Board shall exercise all the powers necessary to fulfil the pur-
poses of the Enterprise, including powers:

(a) to develop plans of work and programmes in carrying out its activi-
ties as provided for in article 170;

(b) to draw up and submit formal written plans of work to the Council
in accordance with article 153, paragraph 3, and article 162, para-
graph 2 (j);
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(c) to prepare and submit applications for production authorization to
the Council in accordance with article 151, paragraph 2;

(d) to authorize negotiations on the acquisition of technology, includ-
ing those provided for in article 5, paragraphs 3 (a), 3 (c) and 3 (d)
of Annex III, and to approve the results of such negotiations;

(e) to establish terms and conditions and to authorize negotiations for
entering into joint ventures and other forms of joint arrangements as
provided for in article 9 and article 11 of Annex III and to approve
the results of such negotiations;

(f) to recommend what portion of its net income should be retained as
its reserves in accordance with article 160, paragraph 2 (f);

(g) to approve the annual budget of the Enterprise;
(h) to authorize the procurement of goods and services in accordance

with article 12, paragraph 3, of this annex;
(i) to submit an annual report to the Council as provided for in article

9 of this annex;
(j) to submit to the Council, for the approval of the Assembly, rules in

respect of the organization, management, appointment and dismissal
of the staff of the Enterprise, and to adopt regulations to give effect
to such rules;

(k ) to elect a Chairman from among its members;
(l) to adopt its own rules of procedure;
(m) to borrow funds and to furnish such collateral or other security as it

may determine in accordance with article 11, paragraph 2, of this
annex;

(n) to enter into any legal proceedings, agreements and transactions and
to take any other actions in accordance with article 13 of this annex;

(o) to delegate, subject to the approval of the Council, any non-discre-
tionary powers to the Director-General and to its committees.

Article 7
 Director-General and staff

1. The Assembly shall, upon the recommendation of the Council, and
the nomination of the Governing Board, elect the Director-General who shall
not be a member of the Board. The Director-General shall be the legal repre-
sentative of the Enterprise. He shall participate in the meetings of the Board
but shall have no vote. He may participate in meetings of the Assembly and
the Council when these organs are dealing with matters concerning the
Enterprise, but shall have no vote at such meetings. The Director-General
shall hold office for a fixed term not exceeding five years and may be re-
elected for further terms.

 2. The Director-General shall be the chief executive of the Enterprise
and shall be directly responsible to the Governing Board for the conduct of
the business of the Enterprise. He shall be responsible for the organization,
management, appointment and dismissal of the staff in accordance with the
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rules and regulations referred to in article 6, subparagraph (j) this annex.
3. The Director-General and the staff of the Enterprise, in the discharge

of their duties, shall not seek or receive instructions from any Government or
from any other source. They shall refrain from any action which might reflect
on their position as international officials of the Enterprise responsible only
to the Enterprise. The members of the Authority shall respect the interna-
tional character of the Director-General and the staff of the Enterprise and
shall refrain from all attempts to influence any of them in the discharge of
their duties.

4. In appointing the staff, the Director-General shall, subject to the
paramount importance of securing the highest standards of efficiency and of
technical competence, pay due regard to the importance of recruiting per-
sonnel on an equitable geographical basis.

Article 8
Location

The Enterprise shall have its principal office at the seat of the Authority.
The Enterprise may establish other offices and facilities in the territory of any
member of the Authority with the consent of the member.

 Article 9
Provision of reports

 1. The Enterprise shall, not later than three months after the end of
each financial year, submit to the Council for its consideration an annual
report containing an audited statement of its accounts and shall transmit to
the Council at appropriate intervals a summary statement of its financial
position and a profit and loss statement showing the results of its operations.

2. The Enterprise shall publish its annual report and such other re-
ports as it deems appropriate.

3. Copies of all reports and financial statements referred to in this
article shall be distributed to the members of the Authority.

Article 10
Allocation of net income

1. Subject to paragraph 3, the Enterprise shall make payments to the
Authority under article 13 of Annex III or their equivalent.

2. The Assembly shall, upon the recommendation of the Governing
Board, determine what portion of the net income of the Enterprise shall be
retained as its reserves. The remainder shall be transferred to the Authority.

3. During an initial period required for the Enterprise to become self-
supporting, which shall not exceed 10 years from the commencement of its
commercial production, the Assembly shall exempt the Enterprise from the
payments referred to in paragraph 1, and shall leave all of the net income of
the Enterprise in its reserves.
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Article 11
Finance

1. The funds of the Enterprise shall include:
(a) amounts received from the Authority in accordance with article

173, paragraph 2 (b);
(b) voluntary contributions made by States Parties for the purpose of

financing activities of the Enterprise;
(c) amounts borrowed by the Enterprise in accordance with the provi-

sions of paragraphs 2 and 3;
(d) income of the Enterprise through its operations;
(e) other funds made available to the Enterprise to enable it to carry

out its functions and to commence operations as soon as possible.
 2. (a)  The Enterprise shall have the power to borrow funds and to

furnish such collateral or other security as it may determine. Before
making a public sale of its obligations in the markets or currency of
a State Party, the Enterprise shall first obtain the approval of that
State Party. The total amount of borrowings shall be approved by
the Council upon the recommendation of the Governing Board.

(b) States Parties shall make every reasonable effort to support appli-
cation by the Enterprise for loans in capital markets and from
international financial institutions.

3. (a)  The Enterprise shall be provided with the funds necessary to
explore and exploit one mine site, to transport, process and market
the metals recovered therefrom, namely, nickel, copper, cobalt and
manganese, and to meet its initial administrative expenses. The
amount of the said funds, and the criteria and factors for its adjust-
ment, shall be included by the Preparatory Commission in the draft
rules, regulations and procedures of the Authority.

(b) All States Parties shall make available to the Enterprise an amount
equivalent to one half of the funds referred to in subparagraph (a)
above by way of long-term interest-free loans in accordance with
the scale of assessments for the United Nations regular budget in
force at the time when the contributions are made, adjusted to take
into account the States which are not members of the United Na-
tions. Debts incurred by the Enterprise in raising the other half of
the funds shall be guaranteed by all States Parties in accordance
with the same scale.

(c) In the event that the sum of the financial contributions of States
Parties ratifying or acceding to the Convention is less than the
funds to be provided to the Enterprise under subparagraph (a), the
Assembly shall, at its first meeting, examine the extent of the short-
fall and, taking into account the obligation of States Parties under
subparagraphs (a) and (b) and the recommendations of the Prepa-
ratory Commission, adopt, by consensus, measures for dealing with
the shortfall.
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(d) Each State Party shall, within sixty days after the entry into force of
this Convention, or within thirty days after the date of deposit of its
instrument of ratification, acceptance or approval, whichever is
later, deposit with the Enterprise irrevocable non-negotiable non-
interest-bearing promissory notes in the amount of the share of such
State Party of interest-free loans under paragraph 3 (b).
   At the earliest practicable date after this Convention enters into
force and thereafter, at annual or other appropriate intervals, the
Governing Board of the Enterprise shall prepare a schedule of the
magnitude and timing of its requirements for the funding of its ad-
ministrative expenses and for carrying out activities under article
170 of the Convention and article 12 of this annex.
   The States Parties shall, thereupon, be notified by the Enterprise,
through the Authority, of their respective shares of the funds in ac-
cordance with paragraph 3 (b), required for such expenses. The
Enterprise shall encash such amounts of the promissory notes as
may be required to meet the expenditure referred to in the schedule
with respect to interest-free loans.
   States Parties shall, upon receipt of such notification, make avail-
able their respective shares of guarantees of debt of the Enterprise
in accordance with paragraph 3 (b).

(e) Upon request by the Enterprise, a State Party may provide a guar-
antee covering debts additional to the amount it has guaranteed in
accordance with or on the basis of the said scale. In lieu of debt
guarantee, a State Party may make a voluntary contribution to the
Enterprise in an amount equivalent to that portion of the debts
which it would otherwise be liable to guarantee.

(f) The repayment of the interest-bearing loans shall have priority over
the repayment of the interest-free loans. The repayment of interest-
free loans shall be in accordance with a schedule adopted by the
Assembly, upon the recommendation of the Council and the advice
of the Governing Board of the Enterprise. In the performance of this
function the Governing Board of the Enterprise shall be guided by
the relevant provisions of the rules, regulations and procedures.
Such rules, regulations and procedures shall take into account the
paramount importance of ensuring the performance of the Enter-
prise and, in particular, ensuring its financial independence.

(g) Funds made available to the Enterprise shall be in freely usable
currencies or currencies which are freely available and effectively
usable in the major foreign exchange markets. These currencies
shall be defined in the rules, regulations and procedures of the
Authority in accordance with prevailing international monetary
practice. Except as provided in article 6 (m) of this annex, no State
Party shall maintain or impose restrictions on the holding, use or
exchange by the Enterprise of these funds.
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(h) A “debt guarantee” shall mean a promise of each State Party to
creditors of the Enterprise to pay, pro rata in accordance with the
appropriate scale, the financial obligations of the Enterprise cov-
ered by the guarantee following notice by the creditors to the State
Party of a default by the Enterprise.  Procedures for the payment of
those obligations shall be in conformity with the rules, regulations
and procedures of the Authority.

4. The funds, assets and expenses of the Enterprise shall be kept sepa-
rate from those of the Authority. The provisions of this article shall not prevent
the Enterprise from making arrangements with the Authority regarding fa-
cilities, personnel and services and arrangements for reimbursement of
administrative expenses paid in the first instance by either organization on
behalf of the other.

5. The records, books and accounts of the Enterprise, including its
annual financial statements, shall be audited annually by an independent
auditor to be appointed by the Council.

Article 12
Operations

1. The Enterprise shall propose to the Council projects for carrying
out activities in accordance with article 170. Such proposals shall include a
formal written plan of work for activities in the Area in accordance with
article 153, paragraph 3, and all such other information and data as may be
required from time to time for its appraisal by the Technical Commission and
approval by the Council.

2. Upon approval by the Council, the Enterprise shall execute the project
on the basis of the formal written plan of work referred to in paragraph 1.

3. (a)  To the extent that the Enterprise does not at any time possess the
goods and services required for its operations, it may procure and
employ them. Procurement of goods and services required by the
Enterprise shall be effected by the award of contracts, based on
response to invitations to tender, to bidders offering the best combi-
nation of quality, price and most favourable delivery time.

(b) If there is more than one bid offering such a combination, the con-
tract shall be awarded in accordance with the following:
(i) The principle of non-discrimination on the basis of political or

other considerations not relevant to the carrying out of opera-
tions with due diligence and efficiency;

(ii) Guidelines approved by the Council with regard to the prefer-
ences to be accorded to goods and services originating in the
developing States, including the landlocked or otherwise geo-
graphically disadvantaged among them.

(c) The Governing Board may adopt rules determining the special cir-
cumstances in which the requirement of invitations to bid may in the
best interests of the Enterprise be dispensed with.
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4. The Enterprise shall have title to all minerals and processed sub-
stances produced by it.

5. The Enterprise shall sell its products on a non-discriminatory basis.
It shall not give non-commercial discounts.

6. Without prejudice to any general or special power conferred on the
Enterprise under any other provision of this Convention, the Enterprise shall
exercise such powers incidental to its business as shall be necessary.

7. The Enterprise shall not interfere in the political affairs of any mem-
ber; nor shall it be influenced in its decisions by the political character of the
member or members concerned. Only commercial considerations shall be
relevant to its decisions, and these considerations shall be weighed impar-
tially in order to carry out the purposes specified in article 1.

Article 13
Legal status, immunities and privileges

1. To enable the Enterprise to perform its functions, the status, immuni-
ties and privileges set forth herein shall be accorded to the Enterprise in the
territories of States Parties. To give effect to this principle the Enterprise and
States Parties may, where necessary, enter into special agreements.

2. The Enterprise shall have such legal capacity as is necessary for the
performance of its functions and the fulfilment of its purposes and, in particu-
lar, the capacity:

(a) To enter into contracts, joint arrangements, or other arrangements,
including agreements with States and international organizations;

(b) To acquire, lease, hold and dispose of immovable and movable prop-
erty;

(c) To be a party to legal proceedings in its own name.
3. Actions may be brought against the Enterprise only in a court of

competent jurisdiction in the territories of a member in which the Enterprise
has an office, has appointed an agent for the purpose of accepting service or
notice of process, has entered into a contract for goods or services, has issued
securities or is otherwise engaged in commercial activity. The property and
assets of the Enterprise, wheresoever located and by whomsoever held, shall
be immune from all forms of seizure, attachment or execution before the deliv-
ery of final judgement against the Enterprise.

4. (a)  The property and assets of the Enterprise, wheresoever located
and by whomsoever held, shall be immune from confiscation, expro-
priation, requisition, and any other form of seizure by executive or
legislative action.

(b) The property and assets of the Enterprise, wheresoever located and
by whomsoever held, shall be free from discriminatory restrictions,
regulations, controls and moratoria of any nature.

(c) The Enterprise and its employees shall respect local laws and regu-
lations in any State or territory in which the Enterprise or its
employees may do business or otherwise act.
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(d)  States Parties shall assure that the Enterprise enjoys all rights,
immunities and privileges afforded by States to entities conducting
business within such States. These rights, immunities and privileges
shall be afforded the Enterprise on no less favourable a basis than
afforded by States to similarly engaged commercial entities. Where
special privileges are provided by States for developing States or
their commercial entities, the Enterprise shall enjoy such privileges
on a similarly preferential basis.

(e) States may provide special incentives, rights, privileges and immuni-
ties to the Enterprise without the obligation to provide such incentives,
rights, privileges or immunities to other commercial entities.

5. The Enterprise shall negotiate with the host countries in which its
offices and facilities are located for exemption from direct and indirect taxation.

6. Each member shall take such action as is necessary for the purpose
of making effective in terms of its own law the principles set forth herein in
this annex and shall inform the Enterprise to the detailed action which it has
taken.

7. The Enterprise in its discretion may waive any of the privileges and
immunities conferred under this article or in the special agreements referred
to in paragraph 1 to such extent and upon such conditions as it may deter-
mine.

During the discussion at the First Committee on the report of the co-
ordinators of the Working Group of 21, a number of delegations expressed
views which are of relevance to the Enterprise:

(a) The representative of China said that the provisions in Annex III,
article 13, paragraph 1 (e) were absolutely necessary in order to ensure that the
Enterprise could engage in mining effectively at the same time as States Parties
and/or public or private enterprises seeking to embark on international seabed
exploration and exploitation. Consequently, the fee levied by the Authority on
contractors exploiting the Area must be sufficient to enable the Enterprise to
engage in exploration on its own behalf.

Concerning the capital needed by the Enterprise to exploit the first mines,
he noted that the new text did not seem to provide for financial resources,
which could compensate for any shortfalls in financial contributions.

The text concerning the transfer of technology needed by the Enterprise
to carry out exploration activities was an improvement. However, two impor-
tant questions remained unresolved. First, the transfer of processing technology
should have been dealt with in Annex III, article 5, paragraph 3 instead of being
related to paragraph 5 of that article, which removes any guarantee that the
Enterprise would be able to obtain such technology. Secondly, the time-limit
for the transfer of technology, as defined in article 5, paragraph 7, was unnec-
essary.110

(b) The representative of Finland considered the new proposal concern-
ing the system for the financing of the Enterprise to be a marked improvement
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over the previous text, since it would not be disadvantageous to States which
ratified the future Convention at an early stage.111

(c) The representative of Zambia said that the text of Annex III, article 5,
concerning the transfer of technology, could be improved to ensure that devel-
oping countries received the technology which would help them in their
activities, particularly in the Area. The Enterprise should also be provided with
such technology.112

The Chairman of the First Committee, in his report to the Plenary of the
Conference on 26 August 1980 (A/CONF.62/L.62) introduced the changes con-
cerning the Enterprise as follows:

The Statute of the Enterprise (Annex IV) had been refined and several
changes had been made to clarify difficulties faced by some States. An impor-
tant addition to article 6 empowered the Governing Board to prepare and submit
applications for production authorization to the Council. That provision was
required in the light of the proposed changes to article 151, paragraph 2, and
Annex III, article 7.113

The new text of article 11, paragraph 3 (a), in Annex IV, suggested that the
Preparatory Commission should fix not only the amount of funds to be pro-
vided to the Enterprise but also the criteria and factors by which the amount
might be adjusted, and that the recommendation of the Preparatory Commis-
sion should be embodied in the form of the draft rules, regulations and
procedures of the Authority. That had avoided prejudging the question of the
status of the rules, regulations and procedures drawn up by the Preparatory
Commission, and had filled the gap in the second revision of the negotiating
text.114

The scale of assessments for providing funds for the Enterprise under
article 11 had been replaced by the scale of assessment for the United Nations
regular budget, adjusted to take account of States not members of the United
Nations. After adjustment, the percentage of each State Party’s contribution to
the Enterprise would be slightly less than its percentage under the United
Nations scale of assessment for the regular budget.115

In view of objections by both the Group of 77 and the industrialized coun-
tries to the proposals in negotiating text for dealing with the question of a
shortfall of funds to the Enterprise, it was now proposed that, if the sum of the
financial contributions of States Parties ratifying or acceding to the Conven-
tion was less than the funds to be provided to the Enterprise, the Assembly
should, at its first meeting, examine the extent of the shortfall and take into
account the obligation of States Parties under article 11, paragraphs 3 (a) and 3
(b), and the recommendations of the Preparatory Commission, and adopt mea-
sures for dealing with the shortfall, deciding the question by consensus.116

Further refinements had also been introduced regarding the timing and
form of payments by States Parties to the Enterprise and provisions had been
added concerning the repayment schedule, which had been a matter of con-
cern to the industrialized countries. Improved provisions had been introduced
concerning the term of “debt guarantees.”117
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During the general debate at the Plenary of the Conference, a number of
delegations expressed their views on the Enterprise as follows:

(a) The representative of India said that priority for the Enterprise in
seabed mining had also been clearly recognized, as had the obligation on all
States and contractors to transfer technology in order to enable the Enterprise
to develop the reserved area concurrently with developments in the non-re-
served area. The obligation would exist up to ten years after commencement of
commercial production by the Enterprise. The parallel system of exploitation
would be reviewed after fifteen years of effective operation. His delegation
agreed with those aspects of the package.118

(b) The representative of Liberia said that encouraging progress had
been made with regard to the compromise on the Enterprise, including the fact
that, under Annex IV, article 11, States would know the approximate amount
which they would be obliged to pay to the Enterprise when their parliaments
ratified the Convention. That fact would thus speed up ratification.

The question of how to deal with a shortfall in the funds made available to
the Enterprise had not yet been solved, but any solution adopted should
penalize neither States which has already ratified the Convention, nor States
which were considering ratification. The existing text, as his delegation under-
stood it, was unacceptable in that it did not provide the inclusion of processing
technology in the transfer of technology and insufficiently forceful language
was used to express their obligation of the contractor to transfer to the Enter-
prise technology belonging to a third party.119

(c) The representative of Yugoslavia said that, on the transfer of technol-
ogy, his delegation found the proposed text unsatisfactory. The definition of
the transfer of technology to the Enterprise should include all stages of activ-
ity, and at least that of processing.

It was particularly important to find a satisfactory solution for the problem
of the financing of the Enterprise. In his view, the text in the second revision
offered a far better solution than the one proposed in the new document. Since
the Enterprise was an organ of the Authority, the shares of the States members
should be paid to the Enterprise in order to enable it to start exploitation.120

(d)  The representative of Ecuador said that the principle that the Area
and its resources were the common heritage of mankind must be translated into
reality, and, to that end, it was necessary to strengthen the powers of the
Authority and the Enterprise through the transfer of technology to those
bodies and the developing States, and through the provision of the financial
resources that they needed in order to operate for the benefit of mankind and
to compete on an equal footing with other States or private enterprises.121

(e) The representative of Honduras said that Honduras supported the sys-
tem of financing for the Enterprise, together with the recommendations concerning
the transfer of technology, including the system provided for in Annex III, article 5
(in particular in paragraph 3 (e) and the new paragraph 7 of that article).122

 (f) The representative of Mauritius, turning to the problem of the rela-
tionship between the Enterprise and the Authority, thought that the Enterprise
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should be endowed with sufficient autonomy to enable it to plan its opera-
tions, with the necessary degree of flexibility, failing which its viability and the
very existence of the parallel system might be jeopardized. As the amendments
and additions made to article 5, paragraph 5, and article 7, paragraph 3, of
Annex IV were not desirable in that they were likely to hamper the operations
of the Enterprise, he felt that they should be rejected.123

(g) The representative of São Tomé and Principe said that in his opinion,
the report of the co-ordinators of the Working Group of 21 did not go far
towards meeting the developing countries’ aspirations. The moratorium clause
had not been inserted in article 155, as the group of African States had wished;
in its present form, the transfer of technology offered the Enterprise no guaran-
tee of effectiveness; the financing system of the Enterprise would be mainly of
benefit to the industrialized countries, since the text did not guarantee its
operational nature.124

(h) The representative of Nigeria said that with regard to the exploitation
of the Area, his Government had favoured the joint venture system of explora-
tion and exploitation. In the end that system had not been accepted since the
Conference had preferred the “parallel system.” His delegation thought that
with good will on the part of all concerned, the system adopted would work.
With respect to the details of operation, it was his delegation’s understanding
that States Parties to the Convention would provide one half of the funds
which the Enterprise would need for its first mining venture and would guaran-
tee the loans contracted by it in order to obtain the other half. The Conference
still had to decide whether that arrangement would suffice to make the Enter-
prise operational and how the initial shortfall would be financed if potential
contributors were slow in ratifying the Convention.

In addition to financial support, the Enterprise would need technology.
Simply ensuring that a third party contract transferred technology to the Enter-
prise without imposing any obligation on the developed countries was
unsatisfactory. The provisions on those two issues would have to be im-
proved before they were acceptable to his delegation.125

(i) The representative of Indonesia said that on the question of the trans-
fer of technology, his delegation believed that certain improvements had been
made and hoped that others could still be made in order to strike a balance
between the interest of the Enterprise and the developing countries, on the
one hand and the possessors of the technology and scientific knowledge, on
the other.126

(j) The representative of Nepal said that he considered that in view of
their insignificant benefits from the exploitation of the exclusive economic
zone and the continental shelf, developing countries, and particularly the least
developed and landlocked countries, should be exempted from payment of any
contributions for the funding of the Enterprise.

He reminded the Conference of the proposal for the establishment of a
common heritage fund. Its basic purpose was to ensure that a substantial
portion of ocean mineral revenues was used to promote human welfare, princi-
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pally by assisting developing nations to promote world peace, to protect the
marine environment, to foster the transfer of marine technology, to assist the
relevant work of the United Nations and to help finance the Enterprise.127

(k) The representative of Morocco said that Annex IV should guarantee
the administrative and financial autonomy of the Enterprise more clearly.128

(l) The representative of the United States said that with regard to the
transfer of technology, Annex III, article 5, paragraph 3 (e) did not in any way
contribute to getting the Enterprise into operation or making it a sturdier body.
That paragraph, however, raised a very sensitive issue for his Government since
it had a bearing on the United States position in other negotiations. His Govern-
ment would study that paragraph and its implications critically when considering
signature of the convention. His delegation consequently remained committed
to its deletion.129

(m) The representative of Kenya, turning to the question of the transfer
of technology to the Enterprise, stressed that it was important for the Enter-
prise to be provided with the necessary technology, which for a long time to
come would remain in the hands of the developed countries. For that reason,
his delegation proposed that the period within which an operator undertook to
transfer technology should be increased from ten to twenty-five years.130

(n) The representative of Tanzania said that his delegation continued to
maintain that the best way to guarantee equitable participation in the activities
of Area and in the distribution of its resources was through the Enterprise
system. It had accepted the parallel system as a compromise but had serious
reservations as to its success. Under that system, both the Enterprise and
States would participate in the exploitation of the resources of the Area for at
least twenty years. However, whereas access to the Area by States and their
entities was assured, the viability of the Enterprise was not. The provisions on
the financing of the Enterprise and those on the transfer of technology were
also inadequate. The “open market” requirement made it more difficult for the
Enterprise to acquire adequate technology.

The parallel system had been presented as an interim one, to last for
twenty years; if it did not work, a new system might come into operation. His
delegation had insisted that, at the end of that period, the Enterprise system
should automatically be introduced, but it had been prevailed upon not to
prejudge what system should be favoured at that stage. On that basis, his
delegation had urged that neither the parallel system nor the Enterprise system
should prevail, but that the Review Conference should decide on the adoption
of one system or the other.

During the negotiations, the assurance had repeatedly been given that
the parallel system would work and that the Enterprise would obtain the capital
it needed, at least for one project in order to establish its viability and attract
capital from the open market; also, that the Enterprise would receive technol-
ogy and that seabed mining would not affect land-based production. It was on
those understandings that his delegation was prepared to consider that text as
a basis for the final round of negotiations.131
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(o) The representative of Australia said that on the financing of the
Enterprise, whose viability must be ensured, his delegation considered that
States Parties needed to know the maximum amount of their contributions
before ratifying the Convention. There was also a need to avoid a shortfall
provision which would act as a disincentive to early ratification. In that con-
nection, the solutions proposed by the Chairman of the First Committee in his
report constituted an improvement on the provisions in the present text.132

(p) The representative of Sri Lanka said that his delegation deeply re-
gretted that the negotiators had been unable to agree on complete tax exemption
for the Enterprise in recognition of its unique character and objectives. How-
ever, it welcomed the changes made in the Statute of the Enterprise which
tended to enhance its financial independence, in particular through the new
provision of Annex IV, article 11, paragraph 3 (f) on the repayment of interest-
free loans.133

(q) The representative of Austria said that the provisions for the financ-
ing of the Enterprise were such as to discourage ratification of the Convention.
However, the new text of Annex IV, article 11, paragraph 3 (d) reflected Austria’s
views better than the former text.134

(r) The representative of Chile said that the negotiations on the transfer
of technology and the means of financing the Enterprise had been completed
through compromise resolutions which also seemed realistic, although his
delegation would again have preferred different solutions.135

(s) The representative of Algeria said that Annex IV, article 11, paragraph
3 should be amended to enable the Enterprise to avail itself of financial means
which would allow it to act at least as quickly as private or State entities.136

(t) The representative of the United Kingdom welcomed the new text
proposed for Annex IV, article 11, on the financing of the Enterprise but in view
of the very high contribution to that project, his Government reserved its
position pending a full evaluation.137

(u) The representative of Zambia said that the provisions relating to the
transfer of technology should enable the Enterprise and all countries to begin
exploitation of the Area at the same time.138

(v) The representative of Poland said that like the majority of delega-
tions, his delegation believed that the Enterprise should be viable and that it
should start activities in the Area as soon as possible. However, while accept-
ing the necessity of providing the Enterprise with the necessary funds and
technology, his delegation believed that the financial burden placed on States
should be proportionate to the benefits which they would derive from the
exploitation of the resources of the Area. In that connection, he noted with
satisfaction that the system of payment of interest-free loans by States Parties
had been made more flexible and was now more in keeping with real require-
ments for the funding of the Enterprise. His delegation had no objection to the
inclusion of the new provisions in the revised text.139

(w) The representative of Spain expressed concern regarding the provi-
sions for the financing of the Enterprise.140
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(x) The representative of Sierra Leone said that the provision dealing
with the transfer of technology in article 5 of Annex III was hedged about with
conditions and the entire burden of acquiring technology had been placed on
the Enterprise. The Group of 77 felt that the obligation to transfer processing
technology in order to make the system viable should be expressly stated in
the Convention.

On the financial arrangements, the Group of 77 had concluded that the
funds for the Enterprise’s first mining site had not been guaranteed and that
the Enterprise must be exempted from paying tax.

His delegation could not fail to note that the commitment of industrialized
countries on the transfer of technology to the Enterprise had been severely
restricted. The industrialized countries had refused to state expressly that
processing technology would be made available to the Enterprise and thus
there was no guarantee that it would be able to operate a viable system. With
regard to financial arrangements, no formula had been devised to ensure that
all the funds committed would be available if some States decided not to be-
come party to the Convention in which case the funds required for the first
integrated operation might not be forthcoming and the Authority might be
compelled to undertake something less than a fully integrated operation.141

(y) The representative of Somalia said that with regard to the transfer of
technology the Enterprise should be enabled to obtain the technology neces-
sary not only for recovering mineral resources from the seabed, but also for the
processing of such minerals. The definition of technology contained in Annex
III, article 5, paragraph 8, should therefore be amended to include processing
technology.142

(z) The representative of the Netherlands stated that although a number
of improvements had been made to Annex IV, his delegation wished to make
the following observations. It assumed that the Enterprise was responsible,
only for the transportation, processing and marketing of minerals which it itself
recovered from the Area. In article 11, it should be made clear that the financial
obligations vis-á-vis the Enterprise could be invoked only if and when activi-
ties by operators and the Enterprise could be undertaken. Furthermore, those
obligations should be invoked in the light of the operational needs of the
Enterprise. In that respect, it was essential that the amount required by the
Enterprise to explore and exploit its first mine site should be established as
soon as possible.143

(aa) The representative of Swaziland, on the question of the transfer of
technology, welcomed the improvements made to Annex III, article 5, para-
graph 7, which would ensure that all contracts between seabed miners and the
Authority approved from the start of the new system until ten years after the
Enterprise had begun commercial production contained provisions commit-
ting the contractor to transfer to the Enterprise any technology he might use in
carrying out activities in the Area. Thus even a contractor who started opera-
tions in the ninth year would be obliged to transfer technology in accordance
with article 5.
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With regard to Annex III, article 5, paragraph 3 (c), he did not believe that
the legally binding and enforceable right of the contractor to transfer third
party technology to the Enterprise without substantial costs, would negate
such a transfer. If substantial costs were entailed, the Enterprise would have
and should exercise, the option of paying the additional costs. In addition, his
delegation would favour a more explicit definition of technology, covering
technology for processing minerals extracted from the Area. It seemed illogical
that provision was made in Annex IV, article 11, paragraph 3, for funds to enable
the Enterprise to process metals while there was no explicit provision in Annex
III, article 5, paragraph 8, for the transfer of technology to achieve that end.

The Enterprise appeared to be structured as a viable commercial body
enjoying autonomy in respect of its business. Such autonomy was a critical
element in ensuring the success of a commercial undertaking.144

(bb) The representative of Denmark found the financial arrangements
generally acceptable. He was committed to the creation of a viable Enterprise
and endorsed, in particular, the new wording of Annex IV, article 11.145

(cc) The representative of Japan reiterated his position that with regard to
the financing of the Enterprise, the amount of contributions should be speci-
fied in some manner at the time of signing the Convention.146

(dd) The representative of Jamaica said that with regard to the First Com-
mittee package, and in particular the proposals in the report of the co-ordinators
of the Working Group of 21, debits should be balanced against credits. On the
credit side, there had been considerable improvements in the provisions re-
garding transfer of technology, particularly in Annex III, article 5, paragraph 3
(c), which related to the undertaking by the operator to acquire a legally bind-
ing and enforceable right to transfer third-party technology to the Enterprise,
and Annex III, article 5, paragraph 7, regarding the period during which the
obligation to transfer technology might be invoked. It was still necessary to
ensure that the guarantees in respect of the transfer of technology would be
adequate to serve the basic purpose of promoting a viable Enterprise on a
continuing basis as an essential element of the parallel system.147

(ee) The representative of Belgium said that his delegation had already
stated on numerous occasions that it supported the transfer of technology to
the Enterprise under fair marketing conditions, but the articles in Annex III on
the subject were not entirely satisfactory.

The funding of the Enterprise would be considered as the price to be paid
in order to benefit from the advantages offered by the Convention. His delega-
tion did not wish to commit itself at the present stage, but it could not agree to
the idea that States should be requested to provide a blank cheque for the
financing of the Enterprise; that was precisely what Annex IV, article 11 pro-
posed, since it did not stipulate the amount of contributions which States
might be called upon to pay to the Enterprise. That again might cause the
national bodies responsible for ratifying the Convention to hesitate.148

(ff) The representative of the Libyan Arab Jamahiriya said that the pro-
vision in Annex IV, article 5, on the transfer of technology did not meet the
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aspirations of the developing countries in supporting the role of the Enter-
prise. The text should be considerably improved and technology must be
understood to cover processing technology as well.

Annex IV, article 11, on the financing of the Enterprise was very inequi-
table. The industrialized countries, particularly those most advanced in the
exploration and exploitation of the seabed beyond the 200-mile limit, should
contribute a larger share to the financing of the Enterprise.149

(gg) The representative of Tonga said that the questions of the financing
of the Enterprise and the administrative costs of the Authority were matters of
no less concern. Many small countries like Tonga would find it extremely
burdensome to make a contribution on which there was little likelihood of a
quick return. Some way must be found to alleviate the financial burden on such
countries, or they might otherwise hesitate to ratify the Convention.150

(hh) The representative of Viet Nam said that although the work of the
First Committee had on the whole been positive, his delegation nevertheless
had reservations on certain issues. It would have preferred the financing of the
first mine site worked by the Enterprise to be underwritten mainly by the con-
tractors who would profit most from the exploitations of the international seabed.
In a spirit of compromise, however, it would agree to the incorporation of the
text of document A/CONF.62/C.1/L.28/Add.1 in the third revision.151

(ii) The representative of Malaysia welcomed, with regard to the finan-
cial arrangements and the Statute of the Enterprise, the proposed amendments
to Annex IV, article 11, paragraphs 3 (a), (b), (c), (d), (f), (g) and (h) relating to the
financing of the Enterprise.152
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IX.  TENTH SESSION AND RESUMED TENTH SESSION
OF THE THIRD UNITED NATIONS CONFERENCE ON

THE LAW OF THE SEA
(NEW YORK, 9 MARCH-16 APRIL 1981, GENEVA,

3-28 AUGUST 1981)

During the first part of the Tenth Session, the First Committee held four
meetings. The first two were devoted to the Preparatory Commission for the
International Seabed Authority and for the International Tribunal for the Law
of the Sea. The other two meetings were devoted to the reports of the Secre-
tary-General on potential financial implications for States Parties to the future
Convention on the Law of the Sea1  and the effects of the production limitation
formula under certain specified assumptions.2  In addition, the First Committee
took up for the first time the issue of the seat of the Authority.3

On the report of the Secretary-General on potential financial implications
for States Parties to the future Convention, the representative of Jamaica said
that the study had separated the costs of the Enterprise from those of the
Authority, in accordance with the provisions of the draft Convention. The
Enterprise was an integral part of the Authority and would be required to
operate in accordance with commercial principles and to meet certain stan-
dards of efficiency. Estimates of the non-recurring costs of the Enterprise
ranged from $31 million to almost $70 million, while estimates for the recurring
costs ranged from $5.1 million to $7.9 million. The separation of costs meant
that costs were higher than they would be if shared facilities were provided.
For example, some $30 million would be saved in the construction of confer-
ence halls if the Enterprise and the Authority used common facilities. If the
Enterprise were to be regarded as part of the Authority and shared various
facilities with it, the order of magnitude envisaged and the consequent burden
on the international community could be substantially lower.4

No comments were made on the Enterprise during the discussions at the
Plenary meetings of the Conference.

The First Committee held one meeting during the resumed Tenth Session.
The meeting was devoted to the report of the Chairman on negotiations in that
Committee during the resumed Session.5

At the 66th meeting of the Plenary during the resumed Tenth Session on
24 August 1981, the Conference adopted the recommendation made by the
Collegium of the General Committee that the draft Convention contained in
document A/CONF.62/WP.10/Rev.3 and Corr. 1 and 3 be revised at the end of
the Session. The Collegium of the General Committee recognized that the re-
vised draft Convention should have a higher status as the official draft
Convention on the Law of the Sea, other than an “informal text,” subject,
however, to three conditions:

Firstly, the door would be kept open for the continuation of consultations
and negotiations on certain outstanding issues. The results of these consulta-
tions and negotiations, if they were to satisfy the criteria in document A/
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CONF.62/62, would be incorporated in the draft Convention by the Collegia
without the need for formal amendments. Secondly, the Drafting Committee
would complete its work and its further recommendations, approved by the
informal Plenary Conference, would be incorporated in the text. Thirdly, in view
of the fact that the process of consultations and negotiations on certain out-
standing issues would continue, the time had, therefore, not arrived for the
application of rule 33 of the rules of procedure of the Conference. At this stage,
delegations would not be permitted to submit amendments. Formal amend-
ments could only be submitted after the termination of all negotiations.6

The results of the work undertaken by the Collegia pursuant to the above
decision were incorporated in the draft Convention on the Law of the Sea. In
the draft Convention the articles relevant to the Enterprise read as follows:

Draft Convention on the Law of the Sea7

(A/CONF.62/L.78)
...

Article 170
The Enterprise

1. The Enterprise shall be the organ of the Authority which shall carry
out activities in the Area directly, pursuant to article 153, paragraph 2 (a),
as well as transportation, processing and marketing of minerals recovered
from the Area.

2. The Enterprise shall, within the framework of the international le-
gal personality of the Authority, have such legal capacity as is provided for
in the Statute set forth in Annex IV. The Enterprise shall act in accordance
with the provisions of this Convention and the rules, regulations and proce-
dures of the Authority, as well as the general policies established by the
Assembly, and shall be subject to the directives and control of the Council.

3. The Enterprise shall have its principal place of business at the seat
of the Authority.

4. The Enterprise shall, in accordance with article 173, paragraph 2,
and Annex IV, article 11, be provided with such funds as it may require to
carry out its functions, and shall receive technology as provided in article
144 and other relevant provisions of this Convention.

...

ANNEX III
BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION

Article 1
Title to minerals

Title to minerals shall pass upon recovery in accordance with this Con-
vention.
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Article 2
Prospecting

1. (a)  The Authority shall encourage the conduct of prospecting in the
Area.

(b) Prospecting shall be conducted only after the Authority has re-
ceived a satisfactory written undertaking that the proposed
prospector shall comply with this Convention and the relevant rules
and regulations of the Authority concerning protection of the ma-
rine environment, co-operation in training programmes according
to articles 143 and 144 of Part XI of this Convention and accepts
verification by the Authority of compliance. The proposed prospec-
tor shall, together with the undertaking, notify the Authority of the
broad area or areas in which prospecting is to take place.

(c) Prospecting may be carried out by more than one prospector in the
same area or areas simultaneously.

2. Prospecting shall not confer any preferential, proprietary, exclu-
sive or any other rights on the prospector with respect to the resources. A
prospector shall, however, be entitled to recover a reasonable amount of
resources of the Area to be used for sampling.

Article 3
Exploration and exploitation

1. The Enterprise, States Parties, and the other entities referred to in
article 153, paragraph 2 (b), of Part XI of this Convention, may apply to the
Authority for approval of plans of work covering activities of the Area.

2. The Enterprise may apply with respect to any part of the Area, but
applications by others with respect to reserved areas are subject to the addi-
tional requirements of article 9.

3. Exploration and exploitation shall be carried out only in areas
specified in plans of work referred to in article 153, paragraph 3, of Part XI
of this Convention and approved by the Authority in accordance with the
provisions of this annex and the relevant rules, regulations and procedures
of the Authority.

4. Every plan of work approved by the Authority shall:
(a) be in strict conformity with this Convention and the rules and regu-

lations of the Authority;
(b) ensure control by the Authority of activities in the Area in accor-

dance with article 153, paragraph 4, of Part XI of this Convention;
(c) confer on the operator exclusive rights for the exploration and ex-

ploitation of the specified categories of resources in the area covered
by the plan of work in accordance with the rules and regulations of
the Authority. If the applicant presents a plan of work for one of the
two stages only, the plan of work may confer exclusive rights with
respect to such a stage.
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5. Except for plans of work proposed by the Enterprise, each plan of
work shall take the form of a contract to be signed by the Authority and the
operator or operators upon approval of the plan of work by the Authority.

...

Article 5
Transfer of technology

1. When submitting a proposed plan of work, every applicant shall
make available to the Authority a general description of the equipment and
methods to be used in carrying out activities in the Area, as well as other
relevant non-proprietary information about the characteristics of such tech-
nology, and information as to where such technology is available.

2. Every operator under an approved plan of work shall inform the
Authority of revisions in the description and information required by para-
graph 1 whenever a substantial technological change or innovation is
introduced.

3. Every contract for the conduct of activities in the Area entered into
by the Authority shall contain the following undertakings by the operator:

(a) To make available to the Enterprise, if and when the Authority shall
so request and on fair and reasonable commercial terms and condi-
tions, the technology which he uses in carrying out activities in the
Area under the contract and which he is legally entitled to transfer.
This shall be done by means of licence or other appropriate ar-
rangements which the operator shall negotiate with the Enterprise
and which shall be set forth in a special agreement supplementary
to the contract. This commitment may be invoked only if the Enter-
prise finds that it is unable to obtain the same or equally efficient
and useful technology on the open market and on fair and reason-
able commercial terms and conditions;

(b) To obtain a written assurance from the owner of any technology not
covered under subparagraph (a) that the operator uses in carrying
out activities in the Area under the contract and which is not gener-
ally available on the open market that the owner will, if and when
the Authority so requests, make available to the Enterprise to the
same extent as made available to the operator, that technology un-
der licence or other appropriate arrangements and on fair and
reasonable commercial terms and conditions. If such assurance is
not obtained, the technology in question shall not be used by the
operator in carrying out activities in the Area;

(c) To acquire, if and when requested to do so by the Enterprise and
whenever it is possible to do so without substantial cost to the con-
tractor, a legally binding and enforceable right to transfer to the
Enterprise in accordance with subparagraph (a) any technology
he uses in carrying out activities in the Area under the contract
which he is not legally entitled to transfer and which is not gener-
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ally available on the open market. In cases where there is a substan-
tial corporate relationship between the operator and the owner of
the technology, the closeness of this relationship and the degree of
control or influence shall be relevant to the determination whether
all feasible measures have been taken. In cases where the operator
exercises effective control over the owner, failure to acquire the
legal rights from the owner shall be considered relevant to the
applicant’s qualifications for any subsequent proposed plan of work;

(d) To facilitate the acquisition by the Enterprise under licence or other
appropriate arrangements and on fair and reasonable commercial
terms and conditions of any technology covered by subparagraph
(b) should the Enterprise decide to negotiate directly with the owner
of the technology and request such facilitation;

(e) To take the same measures as those prescribed in subparagraphs
(a), (b), (c) and (d) for the benefit of a developing State or group of
developing States which has applied for a contract under article 9,
provided that these measures shall be limited to the exploitation of
the part of the Area proposed by the contractor which has been
reserved pursuant to article 8 and provided that activities under the
contract sought by the developing State or group of developing
States would not involve transfer of technology to a third State or
the nationals of a third State. Obligations under this provision shall
only apply with respect to any given contractor where technology
has not been requested or transferred by him to the Enterprise.

4. Disputes concerning the undertakings required by paragraph 3,
like other provisions of the contracts, shall be subject to compulsory dispute
settlement in accordance with Part XI of this Convention, and monetary
penalties, suspension, or termination of contract as provided in article 18.
Disputes as to whether offers made by the contractor are within the range of
fair and reasonable commercial terms and conditions may be submitted by
either party to binding commercial arbitration in accordance with the United
Nations Commission on International Trade Law arbitration rules or other
arbitration rules as may be prescribed in the rules, regulations and proce-
dures of the Authority. In any case in which the finding is negative, the
contractor shall be given 45 days to revise his offer to bring it within that
range before the Authority makes any determinations with respect to viola-
tion of the contract and the imposition of penalties, as provided in article 18.

5. In the event that the Enterprise is unable to obtain appropriate
technology on fair and reasonable commercial terms and conditions to com-
mence in a timely manner the recovery and processing of minerals from the
Area, either the Council or the Assembly may convene a group of States
Parties composed of those which are engaged in activities in the Area, those
which have sponsored entities which are engaged in activities in the Area
and other States Parties having access to such technology. This group shall
consult together and shall take effective measures to ensure that such tech-
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nology is made available to the Enterprise on fair and reasonable commer-
cial terms and conditions. Each such State Party shall take all feasible
measures to this end within its own legal system.

6. In the case of joint ventures with the Enterprise, technology transfer
will be in accordance with the terms of the joint venture agreement.

7. The undertakings required by paragraph 3 shall be included in
each contract for the conduct of activities in the Area until the Enterprise has
begun commercial production of minerals from the resources of the Area, and
these undertakings may be invoked until 10 years after the Enterprise has
begun commercial production of minerals from the resources of the Area and
may be invoked during that period.

8. For the purposes of this article, “technology” means the specialized
equipment and technical know-how, including manuals, designs, operating
instructions, training and technical advice and assistance, necessary to as-
semble, maintain and operate a viable system and the legal right to use these
items for that purpose on a non-exclusive basis.

Article 6
Approval of plans of work submitted by applicants

1. Six months after the entry into force of this Convention, and thereaf-
ter each fourth month, the Authority shall take up for consideration proposed
plans of work.

2. When considering an application for a contract with respect to
activities in the Area, the Authority shall first ascertain whether:

(a) the applicant has complied with the procedures established for ap-
plications in accordance with article 4 and had given the Authority
the commitments and assurances required by that article. In cases of
non-compliance with these procedures or of absence of any of the
commitments and assurances referred to, the applicant shall be given
45 days to remedy such defects;

(b) the applicant possesses the requisite qualifications pursuant to ar-
ticle 4.

3. All proposed plans of work shall be dealt with in the order in which
they were received, and the Authority shall conduct, as expeditiously as
possible, an inquiry into their compliance with the terms of this Convention
and the rules, regulations and procedures of the Authority, including the
operational requirements, the financial contributions and the undertakings
concerning the transfer of technology. As soon as the issues under investiga-
tion have been settled, the Authority shall approve such plans of work,
provided that they conform to the uniform and non-discriminatory require-
ments established by the rules, regulations, and procedures of the Authority,
unless:

(a) Part or all of the proposed area is included in a previously ap-
proved plan of work or a previously submitted proposed plan of
work which has not yet been finally acted on by the Authority; or
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(b) Part or all of the proposed area is disapproved by the Authority pursu-
ant to article 162, paragraph 2 (w), or Part XI of this Convention;

(c) The proposed plan of work has been submitted or sponsored by a
State Party which already holds:
(i) plans of work for exploration and exploitation of polymetallic

nodules in non-reserved sites that, together with either part of
the proposed site, would exceed in size 30 per cent of a circular
area of 400,000 square kilometres surrounding the centre of
either part of the area covered by the proposed plan of work,

(ii) plans of work for the exploration and exploitation of polymetallic
nodules in non-reserved sites which in aggregate size consti-
tute 2 per cent of the total seabed area which is not reserved or
otherwise withdrawn by the Authority from eligibility for ex-
ploitation pursuant to article 162, paragraph 2 (w), of Part XI
of this Convention.

4. For the purpose of the standard set forth in paragraph 3 (c), a plan
of work proposed by a partnership or consortium shall be counted on a pro
rata basis among the sponsoring States Parties involved according to article
4, paragraph 2. The Authority may approve plans of work covered by para-
graph 3 (c) if it determines that such approval would not permit a State Party
or persons sponsored by it to monopolize the conduct of activities in the Area
or to preclude other States Parties from activities in the Area.

5. Notwithstanding the provisions of paragraph 3 (a), after the end of
the interim period as defined in article 151 of Part XI of this Convention, the
Authority may adopt by means of rules, regulations and procedures other
procedures and criteria consistent with this Convention for deciding which
applicants shall have plans of work approved in cases of selection among
applicants for a proposed area. These procedures and criteria shall ensure
approval of plans of work on an equitable and non-discriminatory basis.

...

Article 8
Reservation of sites

Each application, other than those proposed by the Enterprise or by any
others for reserved sites, shall cover a total area, which need not be a single
continuous area, sufficiently large and of sufficient estimated commercial
value to allow two mining operations. The applicant shall indicate the co-
ordinates dividing the area into two parts of equal estimated commercial
value and submit all the data obtained by him with respect to both parts of
the area. Without prejudice to the powers of the Authority pursuant to article
17 the data to be submitted concerning polymetallic nodules will relate to
mapping, sampling, the density of nodules, and the composition of metals in
them. Within 45 days of receiving such data the Authority shall designate the
part which is to be reserved solely for the conduct of activities by the Author-
ity through the Enterprise or in association with developing States. This
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designation may be deferred for a further period of 45 days if the Authority
requests an independent expert to assess whether all data required by this
article has been submitted to the Authority. The area designated shall be-
come a reserved area as soon as the plan of work for the non-reserved area is
approved and the contract is signed.

Article 9
Activities in reserved sites

1. The Enterprise shall be given an opportunity to decide whether it
intends to carry out activities in each reserved site. This decision may be
taken at any time, unless a notification pursuant to paragraph 4 is received
by the Authority, in which event the Enterprise shall take its decision within
a reasonable time. The Enterprise may decide to exploit such sites in joint
ventures with the interested State or entity.

2. The Enterprise may conclude contracts for the execution of part of
its activities in accordance with Annex IV, article 12. It may also enter into
joint ventures for the conduct of such activities with any willing entities
which are eligible to carry out activities in the Area pursuant to article 153,
paragraph 2 (b), of Part XI of this Convention. When considering such joint
ventures, the Enterprise shall offer to States Parties which are developing
States and their nationals the opportunity of effective participation.

3. The Authority may prescribe, in the rules, regulations, and proce-
dures of the Authority procedural and substantive requirements and
conditions with respect to such contracts and joint ventures.

4. Any State Party which is a developing State or any natural or juridi-
cal person sponsored by it and effectively controlled by it or by other
developing State which is a qualified applicant, or any group of the forego-
ing, may notify the Authority that it wishes to submit a plan of work pursuant
to article 6 with respect to a reserved site. The plan of work shall be consid-
ered if the Enterprise decides, pursuant to paragraph 1, that it does not
intend to carry out activities in that site.

Article 10
Separate stages of operations

If an operator in accordance with article 3, paragraph 4 (c), has an ap-
proved plan of work for exploration only, he shall have a preference and a
priority among applicants for a plan of work for exploitation with regard to the
same areas and resources; provided, however, that where the operator’s perfor-
mance has not been satisfactory such preference or priority may be withdrawn.

Article 11
Joint arrangements

1. Contracts may provide for joint arrangements, when the parties so
agree, between the contractor and the Authority through the Enterprise, in
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the form of joint ventures or production sharing, as well as any other form of
joint arrangement which shall have the same protection against termination,
suspension or revision as contracts with the Authority.

2. Contractors entering into such joint arrangements with the Enter-
prise may receive financial incentives as provided for in the financial
arrangements established in article 13.

3. Joint venture partners of the Enterprise shall be liable for the pay-
ments required by article 13 to the extent of their joint venture share, subject
to financial incentives as provided in article 13.

Article 12
Activities conducted by the Enterprise

1. Activities in the Area conducted under article 153, paragraph 2 (a),
of Part XI of this Convention through the Enterprise shall be governed by the
provisions of Part XI, and the relevant annexes, the rules, regulations and
procedures of the Authority and its relevant decisions.

2. Any plan of work proposed by the Enterprise shall be accompanied
by evidence supporting its financial and technological capability.

...

Article 14
Transfer of data

1. The operator shall transfer in accordance with the rules and regula-
tions and the terms and conditions of the plan of work to the Authority at time
intervals determined by the Authority all data which are both necessary and
relevant to the effective implementation of the powers and functions of the princi-
pal organs of the Authority in respect of the area covered by the plan of work.

2. Transferred data in respect of the area covered by the plan of work,
deemed to be proprietary may only be used for the purposes set forth in this
article. Data which are necessary for the promulgation of rules and regula-
tions concerning protection of the marine environment and safety other than
equipment design data shall not be deemed to be proprietary.

3. Data transferred to the Authority by prospectors, applicants for
contracts for exploration and exploitation, and contractors deemed to be
proprietary shall not be disclosed by the Authority to the Enterprise or out-
side the Authority, but the data on the reserved sites may be disclosed to the
Enterprise. Such data transferred by such persons to the Enterprise shall not
be disclosed by the Enterprise to the Authority or outside of the Authority.
The responsibilities set forth in article 168, paragraph 2, of Part XI of this
Convention are equally applicable to the staff of the Enterprise.

Article 15
Training programmes

The contractor shall draw up practical programmes for the training of
personnel of the Authority and developing States, including the participa-
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tion of such personnel in all activities covered by the contract, in accordance
with article 144, paragraph 2, of Part XI of this Convention.

...

ANNEX IV
STATUTE OF THE ENTERPRISE

Article 1
Purpose

1. The Enterprise shall be the organ of the Authority which shall carry
out activities in the Area directly, pursuant to article 153, paragraph 2 (a), of
Part XI of this Convention, as well as transportation, processing and market-
ing of minerals recovered from the Area.

2. In carrying out its purposes and in the performance of its functions,
the Enterprise shall act in accordance with the provisions of this Conven-
tion, including its annexes, and the rules, regulations and procedures of the
Authority.

3. In developing the resources of the Area pursuant to paragraph 1,
the Enterprise shall, subject to the provisions of this Convention, operate on
sound commercial principles.

Article 2
Relationship to the Authority

1. Pursuant to article 170 of Part XI of this Convention, the Enterprise
shall act in accordance with the general policies of the Assembly and the
directives of the Council.

2. Subject to paragraph 1, the Enterprise shall enjoy autonomy in the
conduct of its operations.

3. Nothing in this Convention shall make the Enterprise liable for the
acts or obligations of the Authority or the Authority liable for the acts or
obligations of the Enterprise.

Article 3
Limitation of liability

Without prejudice to article 11, paragraph 3, no member of the Authority
shall be liable by reason only of its membership for the acts or obligations of
the Enterprise.

Article 4
 Structure of the Enterprise

 The Enterprise shall have a Governing Board, a Director-General and
the staff necessary for the performance of its functions.
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Article 5
Governing Board

1. The Governing Board shall be composed of 15 members elected by
the Assembly in accordance with article 160, paragraph 2 (c), of Part XI of
this Convention. In the election of the members of the Board, due regard shall
be paid to the principle of equitable geographical distribution. In submit-
ting nominations of candidates for election to the Board, members of the
Authority shall bear in mind the need to nominate candidates of the highest
standard of competence, with qualifications in relevant fields, so as to ensure
the viability and success of the Enterprise.

2. Members of the Board shall be elected for a term of four years and
shall be eligible for re-election. In the election and re-election of the mem-
bers of the Board, due regard shall be paid to the principle of rotation.

3. Each member of the Board shall have one vote. All matters before
the Board shall be decided by a majority of the members of the Board. If a
member has a conflict of interest on a matter before the Board he shall refrain
from voting on the matter.

4. Each member of the Board shall receive remuneration to be paid out
of the funds of the Enterprise. The amount of remuneration shall be fixed by
the Assembly, upon the recommendation of the Council.

5. Members of the Board shall act in their personal capacity. In the
performance of their duties they shall not seek or receive instructions from
any Government or from any other source. The members of the Authority shall
respect the independent character of the members of the Board and refrain
from all attempts to influence any of them in the discharge of their duties.

6. Members of the Board shall continue in office until their successors
are elected. If the office of a member of the Board becomes vacant, the Assem-
bly shall, upon the recommendation of the Council elect another member for
the remainder of the unexpired term.

7. The Board shall normally function at the principal office of the
Enterprise and shall meet as often as the business of the Enterprise may
require.

8. A quorum for any meeting of the Board shall be two thirds of the
members of the Board.

9. Any member of the Authority may ask the Board for information in
respect of its operations which particularly affect that member. The Board
shall endeavour to provide such information.

Article 6
 Powers and functions

The Governing Board shall direct the business operations of the Enter-
prise. Subject to the provisions of this Convention and its Annexes, the
Governing Board shall exercise all the powers necessary to fulfil the pur-
poses of the Enterprise, including powers:
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(a) to develop plans of work and programmes in carrying out activities
as provided for in article 170 of Part XI of this Convention;

(b) to draw up and submit formal written plans of work to the Council
in accordance with article 153, paragraph 3 and article 162 para-
graph 2 (j), of Part XI of this Convention;

(c) to prepare and submit applications for production authorization to
the Council in accordance with article 151, paragraph 2, Part XI of
this Convention;

(d) to authorize negotiations on the acquisition of technology, includ-
ing those provided for in Annex III, article 5, paragraphs 3 (a), 3 (c)
and 3 (d) and to approve the results of such negotiations;

 (e)  to establish terms and conditions and to authorize negotiations for
entering into joint ventures and other forms of joint arrangements as
provided for in Annex III, article 9 and article 11, and to approve the
results of such negotiations;

(f) to recommend what portion of its net income should be retained as
its reserves in accordance with article 160, paragraph 2 (f), of Part
XI of this Convention;

(g) to approve the annual budget of the Enterprise;
(h) to authorize the procurement of goods and services in accordance

with article 12, paragraph 3;
(i) to submit an annual report to the Council as provided for in article 9;
(j) to submit to the Council for the approval of the Assembly, rules in

respect of the organization, management, appointment and dismissal
of the staff of the Enterprise, and to adopt regulations to give effect
to such rules;

( k) to elect a Chairman from among its members;
(l) to adopt its own rules of procedure;
(m) to borrow funds and to furnish such collateral or other security as it

may determine in accordance with article 11, paragraph 2;
(n ) to enter into any legal proceedings, agreements and transac-

tions and to take any other actions in accordance with article
13;

(o) to delegate, subject to the approval of the Council, any non-discre-
tionary powers to the Director-General and to its committees.

Article 7
Director-General and staff

1. The Assembly shall, upon the recommendation of the Council, and
the nomination of the Governing Board, elect the Director-General who shall
not be a member of the Board. The Director-General shall be the legal repre-
sentative of the Enterprise. He shall participate in the meetings of the Board
but shall have no vote. He may participate in meetings of the Assembly and
the Council when these organs are dealing with matters concerning the
Enterprise, but shall have no vote at such meetings. The Director-General
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shall hold office for a fixed-term not exceeding five years and may be re-
elected for further terms.

2. The Director-General shall be the chief executive of the Enterprise
and shall be directly responsible to the Governing Board for the conduct of
the business of the Enterprise. He shall be responsible for the organization,
management, appointment and dismissal of the staff in accordance with the
rules and regulations referred to in article 6, subparagraph (j).

3. The Director-General and the staff of the Enterprise, in the discharge of
their duties, shall not seek or receive instructions from any Government or from
any other source. They shall refrain from any action which might reflect on their
position as international officials of the Enterprise responsible only to the Enter-
prise. The members of the Authority shall respect the international character of
the Director-General and the staff of the Enterprise and shall refrain from all
attempts to influence any of them in the discharge of their duties.

4. In appointing the staff, the Director-General shall, subject to the
paramount importance of securing the highest standards of efficiency and of
technical competence, pay due regard to the importance of recruiting per-
sonnel on an equitable geographical basis.

Article 8
Location

The Enterprise shall have its principal office at the seat of the Authority.
The Enterprise may establish other offices and facilities in the territory of any
member of the Authority with the consent of that member.

Article 9
 Provision of reports

1. The Enterprise shall, not later than three months after the end of
each financial year, submit to the Council for its consideration an annual
report containing an audited statement of its accounts and shall transmit to
the Council at appropriate intervals a summary statement of its financial
position and a profit and loss statement showing the results of its operations.

2. The Enterprise shall publish its annual report and such other re-
ports as it deems appropriate.

3. Copies of all reports and financial statements referred to in this
article shall be distributed to the members of the Authority.

Article 10
 Allocation of net income

1. Subject to paragraph 3, the Enterprise shall make payments to the
Authority under Annex III, article 13, or their equivalent.

2. The Assembly shall, upon the recommendation of the Governing
Board, determine what portion of the net income of the Enterprise shall be
retained as its reserves. The remainder shall be transferred to the Authority.
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3. During an initial period required for the Enterprise to become self-
supporting, which shall not exceed 10 years from the commencement of its
commercial production, the Assembly shall exempt the Enterprise from the
payments referred to in paragraph 1, and shall leave all of the net income of
the Enterprise in its reserves.

Article 11
Finance

1. The funds of the Enterprise shall include:
(a) amounts received from the Authority in accordance with article

173, paragraph 2 (b), of Part XI of this Convention;
(b) voluntary contributions made by States Parties for the purpose of

financing activities of the Enterprise;
(c) amounts borrowed by the Enterprise in accordance with the provi-

sions of paragraphs 2 and 3;
(d) income of the Enterprise through its operations;
(e) other funds made available to the Enterprise to enable it to carry

out its functions and to commence operations as soon as possible.
2. (a)  The Enterprise shall have the power to borrow funds and to

furnish such collateral or other security as it may determine. Before
making a public sale of its obligations in the markets or currency of
a State Party, the Enterprise shall first obtain the approval of that
State Party. The total amount of borrowings shall be approved by
the Council upon the recommendation of the Governing Board;

(b) States Parties shall make every reasonable effort to support appli-
cation by the Enterprise for loans in capital markets and from
international financial institutions.

3. (a)  The Enterprise shall be provided with the funds necessary to
explore and exploit one mine site, and to transport, process and
market the metals recovered therefrom, namely nickel, copper, co-
balt and manganese and to meet its initial administrative expenses.
The amount of the said funds, and the criteria and factors for its
adjustment, shall be included by the Preparatory Commission in the
draft rules, regulations and procedures of the Authority;

(b) All States Parties shall make available to the Enterprise an amount
equivalent to one half of the funds referred to in subparagraph (a) by
way of long-term interest-free loans in accordance with the scale of
assessments for the United Nations regular budget in force at the time
when the contributions are made, adjusted to take into account the
States which are not members of the United Nations. Debts incurred
by the Enterprise in raising the other half of the funds shall be guar-
anteed by all States Parties in accordance with the same scale;

(c) In the event that the sum of the financial contributions of States
Parties ratifying or acceding to this Convention is less than the
funds to be provided to the Enterprise under subparagraph (a), the
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Assembly shall, at its first meeting, examine the extent of the short-
fall and, taking into account the obligation of States Parties under
subparagraphs (a) and (b) and the recommendations of the Prepa-
ratory Commission, adopt, by consensus, measures for dealing with
the shortfall;

(d) Each State Party shall, within 60 days after the entry into force of
this Convention, or within 30 days after the date of deposit of its
instrument of ratification, acceptance or approval, whichever is
later, deposit with the Enterprise irrevocable non-negotiable non-
interest bearing promissory notes in the amount of the share of such
State Party of interest-free loans under paragraph 3 (b);
(i) At the earliest practicable date after this Convention enters

into force and thereafter, at annual or other appropriate inter-
vals, the Governing Board of the Enterprise shall prepare a
schedule of the magnitude and timing of its requirements for the
funding of its administrative expenses and for carrying out ac-
tivities under article 170 of Part XI of this Convention and
Annex IV, article 12;

(ii) The States Parties shall, thereupon, be notified by the Enter-
prise, through the Authority, of their respective shares of the
funds in accordance with paragraph 3 (b), required for such
expenses. The Enterprise shall encash such amounts of the prom-
issory notes as may be required to meet the expenditure referred
to in the schedule with respect to interest-free loans;

(iii) States Parties shall, upon receipt of such notification, make
available their respective shares of guarantees of debt of the
Enterprise in accordance with paragraph 3 (b);

(e) Upon request by the Enterprise, a State Party may provide a guar-
antee covering debts additional to the amount it has guaranteed in
accordance with or on the basis of the said scale. In lieu of debt
guarantee, a State Party may make a voluntary contribution to the
Enterprise in an amount equivalent to that portion of the debts
which it would otherwise be liable to guarantee;

(f) The repayment of the interest-bearing loans shall have priority over
the repayment of the interest-free loans. The repayment of interest-
free loans shall be in accordance with a schedule adopted by the
Assembly, upon the recommendation of the Council and the advice
of the Governing Board of the Enterprise. In the performance of this
function the Governing Board of the Enterprise shall be guided by
the relevant provisions of the rules, regulations and procedures.
Such rules, regulations and procedures shall take into account the
paramount importance of ensuring the performance of the Enter-
prise and in particular, ensuring its financial independence;

(g) Funds made available to the Enterprise shall be in freely usable
currencies or currencies which are freely available and effectively
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usable in the major foreign exchange markets. These currencies
shall be defined in the rules, regulations and procedures of the
Authority in accordance with prevailing international monetary
practice. Except as provided in article 6 (m) no State Party shall
maintain or impose restrictions on the holding, use or exchange by
the Enterprise of these funds;

(h) A “debt guarantee” shall mean a promise of each State Party to
creditors of the Enterprise to pay, pro rata in accordance with the
appropriate scale, the financial obligations of the Enterprise cov-
ered by the guarantee following notice by the creditors to the State
Party of a default by the Enterprise. Procedures for the payment of
those obligations shall be in conformity with the rules, regulations
and procedures of the Authority.

4. The funds, assets and expenses of the Enterprise shall be kept sepa-
rate from those of the Authority. The provisions of this article shall not prevent
the Enterprise from making arrangements with the Authority regarding fa-
cilities, personnel and services and arrangements for reimbursement of
administrative expenses paid in the first instance by either organization on
behalf of the other.

5. The records, books and accounts of the Enterprise, including its
annual financial statements, shall be audited annually by an independent
auditor to be appointed by the Council.

Article 12
Operations

1. The Enterprise shall propose to the Council projects for carrying
out activities in accordance with article 170 of Part XI of this Convention.
Such proposals shall include a formal written plan of work for activities in
the Area in accordance with article 153, paragraph 3, of Part XI of this
Convention, and all such other information and data as may be required
from time to time for its appraisal by the Technical Commission and approval
by the Council.

2. Upon approval by the Council, the Enterprise shall execute the project
on the basis of the formal written plan of work referred to in paragraph 1.

3. (a)  To the extent that the Enterprise does not at any time possess the
goods and services required for its operations, it may procure and
employ them. Procurement of goods and services required by the
Enterprise shall be effected by the award of contracts, based on
response to invitations to tender, to bidders offering the best combi-
nation of quality, price and most favourable delivery time;

(b)  If there is more than one bid offering such a combination, the con-
tract shall be awarded in accordance with the following:
(i) the principle of non-discrimination on the basis of political or

other considerations not relevant to the carrying out of opera-
tions with due diligence and efficiency;
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(ii) guidelines approved by the Council with regard to the prefer-
ences to be accorded to goods and services originating in the
developing States, including the landlocked or otherwise geo-
graphically disadvantaged among them;

(c) The Governing Board may adopt rules determining the special cir-
cumstances in which the requirement of invitations to bid may in the
best interests of the Enterprise be dispensed with.

4. The Enterprise shall have title to all minerals and processed sub-
stances produced by it.

5. The Enterprise shall sell its products on a non-discriminatory basis.
It shall not give non-commercial discounts.

6. Without prejudice to any general or special power conferred on the
Enterprise under any other provision of this Convention, the Enterprise shall
exercise such powers incidental to its business as shall be necessary.

7. The Enterprise shall not interfere in the political affairs of any mem-
ber; nor shall it be influenced in its decisions by the political character of the
member or members concerned. Only commercial considerations shall be
relevant to its decisions, and these considerations shall be weighed impar-
tially in order to carry out the purposes specified in article 1.

Article 13
Legal status, immunities and privileges

1. To enable the Enterprise to perform its functions, the status, immuni-
ties and privileges set forth herein shall be accorded to the Enterprise in the
territories of States Parties. To give effect to this principle the Enterprise and
States Parties may, where necessary, enter into special agreements.

2. The Enterprise shall have such legal capacity as is necessary for the
performance of its functions and the fulfilment of its purposes and, in particu-
lar, the capacity:

(a) to enter into contracts, joint arrangements, or other arrangements,
including agreements with States and international organizations;

(b) to acquire, lease, hold and dispose of immovable and movable property;
(c) to be a party to legal proceedings in its own name.
3. Actions may be brought against the Enterprise only in a court of

competent jurisdiction in the territories of a member in which the Enterprise
has an office, has appointed an agent for the purpose of accepting service or
notice of process, has entered into a contract for goods or services, has issued
securities or is otherwise engaged in commercial activity. The property and
assets of the Enterprise, wheresoever located and by whomsoever held, shall
be immune from forms of seizure, attachment or execution before the delivery
of final judgement against the Enterprise.

4. (a)  The property and assets of the Enterprise, wheresoever located
and by whomsoever held, shall be immune from confiscation, expro-
priation, requisition, and any other form of seizure by executive or
legislative action;
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(b)  The property and assets of the Enterprise, wheresoever located and
by whomsoever held, shall be free from discriminatory restrictions,
regulations, controls and moratoria of any nature;

(c) The Enterprise and its employees shall respect local laws and regu-
lations in any State or territory in which the Enterprise or its
employees may do business or otherwise act;

(d) States Parties shall assure that the Enterprise enjoys all rights, im-
munities and privileges afforded by States to entities conducting
business within such States. These rights, immunities and privileges
shall be afforded the Enterprise on no less favourable a basis than
afforded by States to similarly engaged commercial entities. Where
special privileges are provided by States for developing States or
their commercial entities, the Enterprise shall enjoy such privileges
on a similarly preferential basis;

(e) States may provide special incentives, rights, privileges and immu-
nities to the Enterprise without the obligation to provide such
incentives, rights, privileges, or immunities to other commercial
entities.

5. The Enterprise shall negotiate with the host countries in which its
offices and facilities are located for exemption from direct or indirect taxa-
tion.

6. Each member shall take such action as is necessary for the purpose
of making effective in terms of its own law the principles set forth herein in
this Annex and shall inform the Enterprise of the detailed action which it has
taken.

7. The Enterprise in its discretion may waive any of the privileges and
immunities conferred under this article or in the special agreements referred
to in paragraph 1 to such extent and upon such conditions as it may deter-
mine.

…

End Notes

1 For the full text of the report under the same title, see Official Records of the Third United
Nations Conference on the Law of the Sea, Vol. XV, (United Nations Publications, Sales
No. E.83. V.4), Summary Records of meetings, Tenth Session and resumed Tenth Session:
New York, 9 March-16 April 1981; Geneva, 3-28 August 1981, Document A/CONF.62/
L.65, 18 February 1981, pp. 102-118.

2 For full text of the report under the same title, see Ibid, Document A/CONF. 62/L.66, 24
February 1981, pp. 119-145.
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3 Ibid, Document A/CONF. 62/L.70, Report of the Chairman of the First Committee, 16
April 1981, p. 148, paras 3-4.

4 Ibid, 53rd meeting of the First Committee, 7 April 1981, p. 82, paras 2-4.
5 Ibid, 54th meeting of the First Committee, 27 August 1981, pp. 86-89. The full text of

the Chairman’s report discussed during the resumed Tenth Session was circulated under
the symbol A/CONF. 62/C.1/L.29. His report on the work of the First Committee during
the resumed Tenth Session was contained in Ibid, document A/CONF. 62/L.81 (29 Sep-
tember 1981), pp. 241-242.

6 Ibid, 66th meeting of the Plenary, 24 August 1981, p. 65, paras 3-5.
7 For the full text of the draft Convention see Ibid, Document A/CONF. 62/L.78, pp. 172-

240.
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X.  ELEVENTH SESSION (NEW YORK, 8 MARCH-30 APRIL
1982) RESUMED ELEVENTH SESSION (NEW YORK, 22-24

SEPTEMBER 1982) FINAL PART OF THE ELEVENTH SESSION
(MONTEGO BAY, 6-10 DECEMBER 1982)

The Conference continued consultations and negotiations on pending
issues during the first three weeks of the Session.

The First Committee held two formal meetings on 9 and 29 March 1982.1  The
Committee met also on 10 March in an informal meeting to examine a document
referred to as the “Green Book,” submitted by the United States delegation. This
document was the revised version of a document circulated on 24 February 1982
by the same delegation and entitled, “Approaches to Major Problems in Part XI
of the draft Convention on the Law of the Sea.”2  As stated by the Chairman of
the First Committee, its purpose was to try to explain the problems the United
States had identified with Part XI, to apprise other delegations of the range of
solutions the United States had reviewed and, primarily, to elicit the advice and
suggestions of others as to how best to solve those problems in the interests of
developing a universally acceptable Convention.3

Following are the proposed changes in the “Green Book” which are of
relevance to the Enterprise. As originally noted in the document of WG21/
Informal Paper 18, proposed additions are indicated by underlining and pro-
posed deletions by square brackets. In addition, where whole paragraphs or
articles are added, they are not underlined and deletions of such paragraphs
and articles are simply noted as “delete article___ or paragraph___.”4

WG.21 / Informal Paper 185

(10 March 1982)
Changes suggested by the Delegation of the United States of America
...

Article 153
System of exploration and exploitation

1. Activities in the Area shall be [organized, carried out and con-
trolled] regulated by the Authority on behalf of mankind as a whole in
accordance with the provisions of this article as well as other relevant provi-
sions of this Part and the relevant Annexes, and the rules, regulations and
procedures of the Authority.

2. Activities in the Area shall be carried out as prescribed in para-
graph 3:

(a) by the Enterprise, and
(b) [in association with the Authority] by States Parties or States Enti-

ties, or natural or juridical persons which possess the nationality of
States Parties or are effectively controlled by them or their nationals,
when sponsored by such States, or any group of the foregoing which
meets the requirements provided in this Part including Annex III.
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3. Activities in the Area shall be carried out in accordance with a
formal written plan of work drawn up in accordance with the Annex III and
approved by the Technical Subcommission of [Council after review by] the
Legal and Technical Commission, in accordance with article 165, para-
graph 3 (g) and Annex III. In the case of activities in the Area carried out as
authorized by the Authority by the entities specified in paragraph 2 (b), such
a plan of work shall, in accordance with Annex III, article 3, be in the form of
a contract. Such contracts may provide for joint arrangements in accordance
with Annex III, article 11.

4. (a) The Authority shall exercise such control over activities in
the Area carried out by the Enterprise in accordance with article 162, para-
graph (2) (aa), as is necessary for the purpose of securing compliance with
the relevant provisions of this Part and the Annexes relating thereto, and the
rules, regulations and procedures of the paragraph 3. [States Parties shall
assist the Authority by taking all measures necessary to ensure such compli-
ance in accordance with article 139.]

Add new paragraph 4 (b)
(4) Each State Party shall exercise such control over activities in the

Area carried out by that State Party, by one of its States Entities, or by any of
the entities referred to in paragraph 2 (b), when sponsored by that State
Party, as is necessary for the purpose of securing compliance with the rel-
evant provisions of this Part, the rules, regulations and procedures of the
Authority, and the plans of work approved in accordance with paragraph 3.
States Parties shall cooperate with the Authority in the exercise of its func-
tions pursuant to article 162, paragraph 2 (k).

5. The Authority, in the exercise for the regulatory functions conferred
upon it by this Part, shall have the right to take at any time any measures
provided for under this Part to ensure compliance with its terms [,and the
performance of the functions of control and regulation assigned to it there-
under or under any contract]. The Authority shall have the right to inspect
all installations in the Area used [in connection with] for the conduct of
activities in the Area.

6. Paragraph 6 as in L.78*
...

Article 170
The Enterprise

1. The Enterprise shall be the organ of the Authority which shall carry
out prospecting and activities in the Area directly, pursuant to article 153,
paragraph 2 (a), well as transportation, processing and marketing of miner-
als recovered from the Area.

* L.78 refers to the draft Convention on the Law of the Sea, UN Doc. A/CONF.62/L.78,
28 August 1981.
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2. The Enterprise shall, within the framework of the international le-
gal personality of the Authority, have such legal capability as is provided for
in the Statute set forth in Annex IV. The Enterprise shall act in accordance
with the provisions of this Convention including all provisions applicable to
contractors, unless such provisions expressly exempt the Enterprise, and the
rules, regulations and procedures of the Authority, [,as well as the general
policies established by the Assembly, and shall be subject to the directives
and control of the Council].

Paragraph 3 as in L. 78
4. The Enterprise shall, in accordance with article 173, paragraph 2,

and Annex IV, article 11 (bis), be provided with such funds as it may require
to carry out its functions, and shall receive technology as provided in article
144 and Annex IV, article 11 (bis) [other relevant provisions of this Conven-
tion].

...

ANNEX III
BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION

Article 1
Title to minerals

Title to minerals shall pass to the operator upon recovery of the minerals
from the Area. [in accordance with this Convention.]

Article 3
Exploration and exploitation

1. The Enterprise, States Parties, and the other entities referred to in
article 153, paragraph 2 (b), of Part XI of this Convention, may apply to the
Technical Subcommission [Authority] for approval of plans of work cover-
ing activities in [of] the Area. Upon approval of a plan of work, any such
entity shall be an “operator” for the purposes of this Convention.

Paragraph 2 as in L.78
3. Exploration and exploitation shall be carried out only in areas

specified in plans of work referred to in article 153, paragraph 3, of Part XI
of this Convention and approved [by the Authority] in accordance with the
provisions of this Annex and the [relevant] rules, regulations and proce-
dures of the Authority.

4. Every approved plan of work [approved by the Authority] shall:
(a) be in strict conformity with this Convention, this Annex, and the

rules, regulations and procedures of the Authority;
(b ) ensure control [by the Authority] of activities in the Area in

accordance with article 153, paragraph 4 of Part XI of this Con-
vention.
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5. [Except for plans of work proposed by the Enterprise,] Each ap-
proved plan of work shall take the form of a contract... (words missing in
the original text) or their agent. [upon approval of the plan of work by the
Authority.]

...

Article 8
Reservation of sites

Each application, other than those proposed by the Enterprise or by any
others for reserved sites, shall cover a total area, which need not be a single
continuous area, [sufficiently large and of sufficient estimated commercial value
to allow] sufficient for two areas [mining operations] of equivalent size and
comparable value. The applicant shall indicate the co-ordinates dividing the
area into two parts of equal estimated commercial value. [and submit all the data
obtained by him with respect to both parts of the area. Without prejudice to the
powers of the Authority pursuant to article 17 the data to be submitted concern-
ing polymetallic nodules will relate to mapping, sampling, the density of nodules,
and the composition of metals in them. Within 45 days of receiving such data the
Authority shall designate the part which is to be reserved solely for the conduct
of activities by the Authority through the Enterprise or in association with devel-
oping States. This designation may be deferred for a further period of 45 days if
the Authority requests an independent expert to assess whether all data required
by this article has been submitted to the Authority. The area designated shall
become a reserved area.] The Enterprise and the applicant may agree on which
site is to be reserved for exploration and exploitation in accordance with article
9. If the Enterprise and the applicant have not so agreed by the time that the
application is taken up by the Technical Subcommission, the Technical Subcom-
mission shall allocate the two sites at random. The site which is allocated to the
Enterprise either by agreement or by random selection shall become a reserved
site as soon as the plan of work for the non-reserved area is approved and the
contract is signed. When the contract is signed, the contractor shall submit all
the data obtained by it with respect to the reserved site. Without prejudice to the
powers of the Authority pursuant to article 17, the data to be submitted concern-
ing polymetallic nodules will relate to mapping, sampling, the density of nodules,
and the composition of metals in them.

Article 9
Activities in reserved sites

Delete Article 9 and insert:
1. If the Enterprise does not submit a proposed plan of work for a re-

served site that is approved by the Technical Subcommission within four years
of the designation of that site pursuant to article 8, then the Enterprise shall
offer to enter into a joint venture with the contractor who proposed the site,
provided that the contractor has obtained the sponsorship of a developing
State Party for the proposed joint venture, in accordance with paragraph 4.
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The four-year time period shall be extended for any time during which prevail-
ing market prices for the commodities to be produced from the minerals to be
derived from the site indicate that the site could not be exploited profitably.

2. If the contractor referred to in paragraph 1 does not enter into force
a joint venture with the Enterprise within four years of the offer, the Enter-
prise may offer to enter into a joint venture with any entity referred to in
article 153, paragraph 2 (b), in accordance with paragraph 4. The Techni-
cal Subcommission shall not approve any plan of work submitted by any
resulting joint venture unless it contains a commitment to establish a feasible
procedure to compensate fully, from the proceeds of the proposed activities,
the contractor referred to in paragraph 1 for the value of any data submitted
pursuant to article 8. At the request of either the contractor or the joint
venture, any dispute concerning the adequacy of the proposed compensation
shall be submitted to binding commercial arbitration. Unless otherwise agreed
by the contractor and the joint venture, the Technical Subcommission shall
defer consideration of the plan of work proposed by the joint venture until it
can incorporate the arbitral award into the plan of work.

3. If the Enterprise does not enter into a joint venture within six years of
the close of the time period specified in paragraph 1, the contractor referred to
in paragraph 1 may submit a proposed plan of work for that site. The require-
ments of article 8 shall not apply with respect to any such plan of work. If the
contractor does not submit a proposed plan of work within eight years of the
time period specified in paragraph 1, the site shall lose its status as a reserved
area. At that time, any entity referred to in article 153, paragraph 2 may submit
an application for a plan of work covering that site, provided that the pro-
posed plan of work contains procedures for full compensation as referred to in
paragraph 2. Any disputes concerning the adequacy of the proposed compen-
sation shall be resolved in accordance with paragraph 2.

4. The Enterprise may conclude contracts for the execution of part of
its activities in accordance with Annex VI, article 12. It may also enter into
joint venture for the conduct of such activities with any willing entities which
are eligible to carry out activities in the Area pursuant to article 153, para-
graph 2 (b), of Part XI of this Convention. When considering such joint
ventures, the Enterprise shall offer to Parties which are developing States
and their nationals the opportunity of effective participation.

Article 11
Joint arrangements

Paragraph 1 as in L.78
2. Contractors entering into such joint arrangements with the Enter-

prise may receive financial incentives [as provided for in the financial
arrangements] established in accordance with article 13, paragraph 14.

3. Joint venture partners of the Enterprise shall be liable for the payments
required by article 13 to the extent of their joint venture share, [subject to finan-
cial incentives as provided in] in accordance with article 13, paragraph 14.
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Article 12
Activities conducted by the Enterprise

Delete paragraphs 1 and 2 and insert the following:
This Convention, its Annexes, the rules, regulations and procedures of

the Authority and the decisions of any organ of the Authority shall apply to
the Enterprise in the same manner as they would to any other operator except
in those cases where the Convention expressly provides otherwise.

...

ANNEX IV
STATUTE OF THE ENTERPRISE

Article 1
Purpose

1. The Enterprise shall be the organ of the Authority which shall carry
out prospecting and activities in the Area directly, pursuant to article 153,
paragraph 2 (a), of Part XI of this Convention, as well as transportation,
processing and marketing of minerals recovered from the Area.

Delete paragraph 2. See Annex III, article 12.
3. [In developing the resources of the Area pursuant to paragraph1,

the] The purpose and fundamental policy of the Enterprise shall be to de-
velop the resources of the Area profitably. The Enterprise shall [,subject to
provisions of this Convention,] operate on the basis of sound commercial
principles.

Article 2
Relationship to the Authority

Delete paragraph 1
1 [2].  [Subject to paragraph 1, the] The Enterprise shall enjoy au-

tonomy in the conduct of its operation, except as otherwise specifically
provided in this Convention.

2 [3].  New paragraph 2 is the same as paragraph 3 of L. 78.

Article 5
Governing Board

1. The Governing Board shall be composed of 15 members elected by
the Assembly in accordance with article 160, paragraph 2 (c) of Part XI of
this Convention. Until the Enterprise has repaid all debt obligations in-
curred pursuant to article 11 (bis), paragraph 1, the Assembly shall ensure
that members of the Governing Board include members nominated by States
Parties that account for at least one-half of the total amount of such obliga-
tions outstanding. Consistent with the foregoing requirement. [In the election
of the members of the Board], due regard shall be paid to the principle of
equitable geographic distribution. In submitting nominations of candidates
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for election to the Board, members of the Authority shall bear in mind the
need to nominate candidates of the highest standard in competence, with
qualifications in relevant fields, so as to ensure the viability and success of
the Enterprise.

Paragraphs 2 and 3 as in L. 78.
4. Each member of the Board shall receive remuneration to be paid out

of the funds of the Enterprise. [The amount of remuneration shall be fixed by
the Assembly, upon the recommendation of the Council.]

Paragraph 5 as in L.78.
6. Members of the Board shall continue in office until their successors are

elected. If the office of a member of the Board becomes vacant, the Assembly shall,
upon the recommendation of the Council, elect another member for the remain-
der of the unexpired term in accordance with the requirements of paragraph 1.

Paragraphs 7-9 as in L.78.

Article 6
Powers and functions

The Chapeau and paragraph (a) remain as in L.78.
(b) to draw up and submit formal written plans of work to the Technical

Subcommission [Council] in accordance with article 153, paragraph 3 and
article 165 [162], paragraph 3 (g) [2 (j)], of Part XI of this Convention;

Delete subparagraph (c)
(d) to authorize negotiations on the acquisition of technology, [includ-

ing those provided for in Annex III, article 5, paragraphs 3 (a), 3 (c) and 3
(d), ] and to approve the results of such negotiations;

Paragraph (e) as in L. 78.
(f) to recommend what portion of its net income should be retained as

its reserves in accordance with article [160] 162, paragraph 2 (cc) [2 (f)], of
Part XI of this Convention;

Paragraphs (g), (h) and (i) as in L. 78.
(j) to adopt [submit to the Council for the approval of the Assembly,]

rules in respect of the organization, management, appointment and dismissal
of the staff and the Enterprise [, and to adopt regulations to give effect to such
rules];

paragraphs (k)-(n) as in L. 78.
(o) to delegate [,subject to the approval of the Council,] any non-dis-

cretionary powers to the Director-General and to its Committees.

Article 10
Allocation of net income

1. Subject to paragraph 3, the Enterprise shall make payments to the
Authority under Annex III, article 13 [, or their equivalent].

2. The Director-General [Assembly] shall, upon the recommendation
of the Governing Board, determine what portion of the net income of the
Enterprise remaining after the payments called for in paragraph 1 are made
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shall be retained as its reserves. [The remainder shall be transferred to the
Authority.]

Article 11
Finance

Subparagraphs 1 (a) and (b) remain as in L. 78.
(c) amounts borrowed by the Enterprise in accordance with the provi-

sions of paragraph 2 and article 11 (bis), paragraph 1 [ 2 and 3];
Subparagraphs 1 (d) and (e) and paragraph 2 remain as in L. 78.
Delete paragraph 3; see article 11 (bis).
Paragraphs 4 and 5 remain as in L. 78.

Article 11 (bis)
Initial operations

1. FINANCE:
(a) The Enterprise shall be provided with the funds necessary to ex-

plore and exploit the polymetallic nodules within one mine site, and to
transport, process and market the commodities product therefrom, and to
meet its initial administrative expenses. The amount of the said funds, and the
criteria and factors for its adjustment, shall be included in the rules, regula-
tions and procedures of the Authority.

(b) All States Parties shall make available to the Enterprise an amount
equivalent to one half of the funds referred to in subparagraph (a) by way of
long-term interest-free loans in accordance with the scale of assessments for
the United Nations regular budget in force at the time when the contribu-
tions are made, adjusted to take into account the States which are not members
of the United Nations. Debts incurred by the Enterprise in raising the other
half of the funds shall be guaranteed by all States Parties in accordance with
the same scale.

(c) In the event that the sum of the financial contributions of States
Parties ratifying or acceding to this Convention is less that the funds to be
provided to the Enterprise under subparagraph (a), the Assembly shall, at its
first meeting, examine the extent of the shortfall and, taking into account the
obligation of States Parties under subparagraphs (a) and (b) and the recom-
mendations of the Preparatory Commission, adopt, by consensus, measures
for dealing with the shortfalls.

(c bis) Each State Party shall deposit with the Enterprise irrevocable
non-negotiable non-interest-bearing promissory notes in accordance with
the following schedule:

(i) within 60 days of the entry into force of this Convention, or within
30 days after the date of deposit by the State Party of its instrument
of ratification or accession, 30% of its share of interest-free loans,
assessed in accordance with paragraph 1 (b);

(ii) one year after the deposit referred to in subparagraph (d) (i), 30%
of its share of interest-free loans, assessed in accordance with para-
graph 1 (b);



299

(iii) two years after the deposit referred to in subparagraph (d) (i), 20%
of its share of interest-free loans, assessed in accordance with sub-
paragraph 1 (b);

(iv) three years after the deposit referred to in subparagraph (d) (i), the
remainder of its share of interest-free loans, assessed in accordance
with paragraph 1 (b).

(d) At the earliest practicable date after this Convention enters into
force and thereafter, at annual or other appropriate intervals, the Governing
Board of the Enterprise shall prepare a schedule of the magnitude and timing
of its requirements for the funding of its administrative expenses and for
carrying out activities under article 170 of Part XI and this Convention and
Annex IV, article 12.

(d bis)  The States Parties shall, thereupon, be notified by the Enterprise,
through the Authority, of their respective shares of the funds in accordance
with paragraph 1 (b), required for such expenses. The Enterprise shall encash
such amounts of the promissory notes as may be required to meet the expen-
diture referred to in the schedule with respect to interest-free loans.

(d ter)  States Parties shall, upon receipt of such notification, make
available their respective shares of guarantees of debt of the Enterprise in
accordance with paragraph 1 (b).

(e) Upon request by the Enterprise, a State Party may provide a guar-
antee covering debts additional to the amount it has guaranteed in
accordance with or on the basis of the said scale. In lieu of debt guarantee, a
State Party may make a voluntary contribution to the Enterprise in an amount
equivalent of that portion of the debts which it would otherwise be liable to
guarantee.

(f) The repayment of interest-bearing loans shall have priority over the
repayment of interest-free loans. The repayment of interest-free loans shall be
in accordance with a schedule specified in the rules, regulations and proce-
dures. Such rules, regulations and procedures shall take into account the
paramount importance of ensuring the performance of the Enterprise and in
particular, ensuring its financial independence.

(g) Funds made available to the Enterprise shall be in freely usable
currencies or currencies which are freely available and effectively usable in
the major foreign exchange markets. These currencies shall be defined in the
rules, regulations and procedures of the Authority in accordance with pre-
vailing international monetary practice. Except as provided in article 6 (m)
no State Party shall maintain or impose restrictions on the holding, use or
exchange by the Enterprise of these funds.

(h) A “debt guarantee” shall mean a promise of each State Party to
creditors of the Enterprise to pay, pro rata in accordance with the appropri-
ate scale, the financial obligations of the Enterprise covered by the guarantee
following notice by the creditors to the State Party of a default by the Enter-
prise. Procedures for the payment of those obligations shall be in conformity
with the rules, regulations and procedures of the Authority.
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(i) The Enterprise shall notify the Council of an imminent default in the
repayment of interest-bearing and interest-free loans in accordance with
paragraph 1 (f). Default procedures, including provisions for receivership,
shall be included in the rules, regulations and procedures of the Authority.

2. TRANSFER OF TECHNOLOGY:
It is the policy of the Authority to ensure that the Enterprise is able to

become a viable commercial entity and to engage successfully in the opera-
tions referred to in article 170, paragraph 1 at the earliest possible date. To
this end, States Parties which engage in activities in the Area, or which
sponsor an entity referred to in article 153, paragraph 2 (b) which engages
in activities in the Area in accordance with Part XI,*  shall convene a com-
mittee comprising all such States which shall have the responsibility, in
co-operation with and at the request of the Enterprise, to facilitate the acqui-
sition by the Enterprise of appropriate technology necessary to commence at
the earliest possible date the recovery and processing of minerals derived
from the Area pursuant to paragraph 1 (a). Such assistance shall include:

(a) identification of potential developers and suppliers of such technology;
(b) development of an exploratory plan for the selected site, based on

available prospecting data, that will compare the economic trade-
offs between various methods and technologies, considering the unique
topography of the site and mining equipment being considered;

(c)  conduct a technical and economic analysis of competing designs of
seabed mining equipment suitable for the selected site;

(d) conduct of an analysis of estimated costs associated with the pro-
curement of equipment evaluated in (c), with specific emphasis on
an examination of the feasibility and desirability of the utilization
of developing State suppliers for such procurement;

(e) conduct of an analysis of the competing mineral processing tech-
nologies;

(f) conduct of an analysis of the feasible alternatives for the location of
minerals processing, including transportation distances and sys-
tems; the availability of additional materials and energy necessary
for processing; transportation infrastructures for shipment of pro-
cessed products to various markets; feasibility and costs of various
waste disposal procedures; availability of required labour force;
and examination of economic and other incentives that may be avail-
able from host governments;

(g) conduct of a market analysis which would also provide production
and development strategies based upon a range of demand growth
assumptions for the processed minerals;

(h) making available independent advice and evaluation of the terms
and conditions upon which such technology is offered;

* The contemplated PIP article will contain a provision requiring preparations to meet this
obligation to commence as soon as the Convention enters into force.
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(i) advice to the Enterprise, in the course of its negotiations with po-
tential suppliers of technology, concerning methods by which the
Enterprise can obtain this technology on the commercial terms and
conditions most favourable to the Enterprise; and

(j) making available to the Enterprise experts in the fields related to
the fulfilment of this obligation and in such other areas as are re-
quested by the Enterprise.

3. In addition, States Parties referred to in paragraph 2 shall take
appropriate measures, consistent with national law, to prevent persons sub-
ject to their jurisdiction from engaging in a concerted refusal to supply
technology to the Enterprise on commercial terms and conditions.

4. The States Parties referred to in paragraph 2 shall take, on a cost
reimbursable basis, the same measures as those prescribed in paragraphs 2 and
3 for the benefit of a developing State or group of developing States which has
applied for a contract pursuant to Annex III, article 9, provided that these mea-
sures shall relate solely to activities in the Area and that no State may receive the
benefit of the measures in paragraph 2 with respect to more than one mine site, or
for more than 15 years after the entry into force of this Convention.

Article 12
Operations

1. The Enterprise shall propose [to the Council projects for carrying out
activities in accordance with] projects for carrying out the functions conferred
upon it by article 170, paragraph 1, of Part XI of this Convention. [Such
proposals shall include a] Proposals for activities in the Area shall be submit-
ted as formal written plans of work [for activities in the Area in accordance
with article 153, paragraph 3, of Part XI of this Convention, and all other such
information and data as may be required from time to time for its appraisal by
the Technical Commission and approval by the Council] and shall be ap-
proved in accordance with Annex III and article 165. Proposals for all other
projects shall be submitted to the Council, together with all relevant informa-
tion and data, for approval in accordance with article 162, paragraph 2 (i).

2. delete the existing text and replace with
(a) The Enterprise shall execute plans of work upon their approval by

the Technical Subcommission.
(b) The Enterprise shall carry out any other projects proposed in accor-

dance with paragraph 1 upon their approval by the Council.
Delete paragraph 4
Renumbered paragraphs 4, 5 and 6 remain as in L.78.

Article 13
Legal status, immunities and privileges

Paragraphs 1 and 2 remain as in L. 78
3. Action may be brought against the Enterprise only in a court of

competent jurisdiction in the territories of a member in which the Enterprise
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has an office, has appointed an agent for the purpose of accepting service or
notice of process, has entered into a contract for goods or services, has issued
securities or is otherwise engaged in commercial activity. [The property and
assets of the Enterprise, wheresoever located and by whomsoever held, shall
be immune from all forms of seizure, attachment or execution before the deliv-
ery of final judgement against the Enterprise.]

4. [(a)  The property and assets of the Enterprise, wheresoever located
and by whomsoever held, shall be free from restrictions, requisition,
and any other form of seizure by executive or legislative action.]

Subparagraphs 4 (b)-(e) and paragraphs 5-7 remain as in L.78.

As the Chairman of the First Committee stated at the Plenary meeting of
the Conference held on 29 March 1982 that at a second informal meeting of the
First Committee held on 12 March 1982, apart from varying degrees of solidar-
ity expressed by some industrialized countries, all the other interest groups
represented, including many western countries, had expressed the view that
the “Green Book” could not possibly provide a good basis for negotiation.6

A group of heads of delegations from eleven developed countries of the
West, acting in their personal capacities and encouraged by the President of the
Conference and the Chairman of the First Committee, had voluntarily undertaken
to develop a set of proposals (WG.21/Informal Paper 21 and Add.1) which they had
hoped might bridge the gap between the position of the United States and some of
the other potential western seabed miners, on the one hand, and the Group of 77
and those who shared their concerns, on the others. Those proposals have been
issued as an informal paper of the Working Group of 21 on 25 March 1982. Follow-
ing are the changes, underlined in the text, relevant to the Enterprise.7

(WG.21 / Informal Paper 21)
Changes suggested by the heads of delegations of Australia, Canada,

Denmark and Norway
on behalf of a group of ten heads of delegations8

...

ANNEX III
BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION

Article 1
Title to minerals

Title to minerals shall pass to the operator upon recovery of the minerals
from the Area in accordance with this Convention.

Article 2
Prospecting

(no change)
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Article 3
Exploration and exploitation

1. The Enterprise, States Parties, and other entities referred to in ar-
ticle 153, paragraph 2 (b), of Part XI of this Convention, may apply to the
Authority for approval of plans of work covering activities of the Area. Upon
approval of a plan of work any such entity shall be referred to as an “opera-
tor” for the purposes of this Convention.

2. (as in L.78)
3. (as in L.78)
4. Every plan of work approved by the Authority shall:
(a) be in strict conformity with this Convention and the rules, regula-

tions and procedures of the Authority;
(b) include the following undertakings by the applicant:*

(i) to accept as enforceable and comply with the applicable obli-
gations created by the provisions of Part XI, the rules,
regulations and procedures of the Authority and the decisions
of the organs of the Authority in force at the time the plan of
work is approved, and the terms of his contracts with the Au-
thority;

(ii) to accept control by the Authority of activities in the Area, as
authorized by this Convention;

(iii) to provide the Authority with a written assurance that his obli-
gations under the contract will be fulfilled in good faith;

(iv) to comply with the provisions on the transfer of technology set
forth in article 5.

(c) (as in L.78)
5. (as in L. 78)

Article 4
Qualifications of applicants

1. Applicants, other than the Enterprise, shall be qualified if they have
the nationality or control and sponsorship required in article 153, para-
graph 2 (b), of Part XI of this Convention and if they follow the procedures
established by the Authority by means of rules, regulations and procedures
and meet the following qualification standards:

(a) financial and technical capability including the capacity to gener-
ate internally or to raise funds necessary to comply with the minimum
annual expenditures for exploration established in the rules, regu-
lations and procedures of the Authority;

(b) except for the Enterprise and State Party applicants, the provision of
a satisfactory financial guarantee to assume performance of the ob-

* Consequently, article 17, paragraph 1 (b) (iii) should be redrafted as follows: (iii) perfor-
mance requirements including assurances pursuant to article 3, paragraph 4;
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ligations under the proposed plan of work in the amount of 50 per
cent of minimum annual expenditures for the first three years of
exploration;

(c) any additional qualifications as may be determined by the Author-
ity in its rules, regulations and procedures.

2. (as in L.78)
3. (as in L.78)
4. (deleted)
5. (deleted)
6. (deleted)

Article 4 (bis)
Qualification of applicants

1. A State Party or States Parties which sponsor an applicant, or in the
case of the Enterprise, the Authority, shall provide the Legal and Technical
Commission with a certification that the applicant which it sponsors in ac-
cordance with article 153, paragraph 2, is in full compliance with article 4
and the rules, regulations and procedures of the Authority concerning quali-
fication standards for applicants.

2. A State Party shall not be subject to certification requirements but
shall comply with article 4 and the rules, regulations of the Authority con-
cerning qualification standards for applicants.

Article 5
Transfer of technology

1. (as in L.78)
2. (as in L.78)
3. Every contract for the conduct of activities in the Area entered into

by Authority shall contain the following undertakings by the contractor:
(a) to co-operate with the Authority in the acquisition by the Enter-

prise on fair and reasonable commercial terms and conditions of
the technology necessary for the carrying out of its activities in the
Area;

(b) to make available to the Enterprise, if and when the Authority shall
so request, the technology which he uses in carrying out activities
in the Area, which he is legally entitled to transfer and which he has
made available or is willing to make available to third parties. This
should be done by means of a licence or other appropriate arrange-
ments which the operator shall negotiate with the Enterprise and
shall be on terms and conditions no less favourable than the terms
and conditions under which the operator has made or is willing to
make the technology available to third parties;

(c) to acquire, if and when requested to do so by the Enterprise and
whenever it is possible to do so without substantial cost to the con-
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tractor, a right to transfer to the Enterprise any other technology
than that mentioned in subparagraph (b) which he uses in carrying
out activities in the Area;

(d) to assist, if and when the Authority so requests, the Enterprise in
obtaining on the free market efficient and useful technology
through purchase, licensing, leasing or other appropriate agree-
ment or arrangement on fair and reasonable commercial terms
and conditions;

(e) to take the same measures as those mentioned in subparagraphs (a)
to (d) for the benefit of a developing State or group of developing
States which have applied for a contract under article 9, provided
that these measures shall be limited to the exploitation of the part of
the Area proposed by the contractor which has been reserved pur-
suant to article 8.

4. Disputes concerning the undertakings required by paragraph 3
between the contractor and the Authority and between States Par-
ties and the Authority shall be subject to compulsory dispute
settlement in accordance with Part XI as appropriate. Disputes aris-
ing under subparagraph (b) may be submitted by either party to
commercial arbitration in accordance with the UNCITRAL Arbitra-
tion Rules or other arbitration rules as may be prescribed in the
rules, regulations and procedures of the Authority.

5. In order to comply with the policy of Part XI, the States Parties
undertake to ensure that the Enterprise is able to become a viable
commercial entity and to engage successfully in the operations re-
ferred to in article 170. To this end, States Parties which engage in
activities in the Area or which sponsor an entity referred to in ar-
ticle 153, paragraph (2), subparagraph (b) shall take effective
measures to ensure that the provisions of paragraph 3 are brought
into effect and shall take appropriate measures consistent with na-
tional law to prevent persons subject to their jurisdiction from
engaging in a concerted refusal to supply technology to the Enter-
prise on commercial terms and conditions.

6. (as paragraph 5)
7. (as paragraph 6)
8. (as paragraph 7)

At the 167th Plenary meeting, on 7th April 1982, the Conference decided to
allow the submission of statements on the amendments.9  Following are the
excerpts from the statements on the amendments which are of relevance to the
Enterprise:

A/CONF.62/L.104 and Add.110

Australia, Austria, Canada, Denmark, Finland, Iceland, Ireland, New
Zealand, Norway, Sweden and Switzerland: amendments.

...
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ANNEX III
BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION

Article 1 should read as follows: “Title to minerals shall pass to the
operator upon recovery of the minerals from the Area in accordance with this
Convention.”

Article 3, paragraph 1, should read as follows:
“1. The Enterprise, States Parties, and the other entities referred to in

article 153, paragraph 2 (b), of this Convention, may apply to the Authority
for approval of plans of work covering activities in the Area. Upon approval
of a plan of work, any such entity shall be referred to as an ‘operator’ for the
purposes of this Convention.”

Paragraphs 4 (a) and (b) should read as follows:
“4. Every plan of work approved by the Authority shall:
(a) be in strict conformity with this Convention and the rules, regula-

tions and procedures of the Authority;
(b) include the following undertakings by the applicant:

(i) to accept as enforceable and comply with the applicable obliga-
tions created by the provisions of Part XI, the rules, regulations
and procedures of the Authority and the decisions of the organs
of the Authority in force at the time the plan of work is approved,
and the terms of his contracts with the Authority;

(ii) to accept control by the Authority of activities in the Area, as
authorized by this Convention;

(iii) to provide the Authority with a written assurance that his obli-
gations under the contract will be fulfilled in good faith;

(iv) to comply with the provisions on the transfer of technology set
forth in article 5.”

Subparagraph (b) replaces article 4, paragraph 6. Consequently ar-
ticle 17, paragraph 1 (b) (iii), should be redrafted as follows:

“(iii) Performance requirements including undertakings pursu-
ant to article 3, paragraph 4 (b);”

Article 4, paragraph 1, should read as follows:
“1. Applicants, other than the Enterprise, shall be qualified if they have

the nationality or control and sponsorship required by article 153, para-
graph 2 (b), of this Convention and if they follow the procedures established
by the Authority by means of rules, regulations and procedures and meet the
following qualification standards:

(a) financial and technical capability including the capacity to gener-
ate internally or to raise funds necessary to comply with the minimum
annual expenditures for exploration established in the rules, regu-
lations and procedures of the Authority;

 (b) except for the Enterprise and State Party applicants, the provision
of a satisfactory financial guarantee to assure performance of the
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obligations under the proposed plan of work in the amount of 50
per cent of minimum annual expenditures for the first three years of
exploration;

 (c) any additional qualifications as may be determined by the Author-
ity in its rules, regulations and procedures.”

Delete paragraphs 4, 5 and 6.
Add a new article 4 (bis) to read as follows:

“Article 4 (bis)
Certification of applicants

1. A State Party or States Parties which sponsor an applicant, or in the
case of the Enterprise, the Authority, shall provide the Legal and Technical
Commission with a certificate that the applicant which it sponsors in accor-
dance with article 153, paragraph 2, is in full compliance with article 4 and
the rules, regulations and procedures of the Authority concerning qualifica-
tion standards for applicants.

2. A State Party shall not be subject to certification requirements but
shall comply with article 4 and the rules, regulations and procedures of the
Authority concerning qualification standards for applicants.”

Article 5, paragraphs 3 and 4 should read as follows:
“3. Every contract for the conduct of activities in the Area entered into

by the Authority shall contain the following undertakings by the contractor;
(a) to co-operate with the Authority in the acquisition by the Enterprise

on fair and reasonable commercial terms and conditions of the tech-
nology necessary for the carrying out of its activities in the Area;

(b) to make available to the Enterprise, if and when the Authority shall
so request, the technology which he uses in carrying out activities
in the Area, which he is legally entitled to transfer and which he has
made available or is willing to make available to third parties. This
should be done by means of a licence or other appropriate arrange-
ments which the contractor shall negotiate with the Enterprise and
shall be on terms and conditions no less favourable than the terms
and conditions under which the contractor has made or is willing to
make the technology available to third parties;

(c) to acquire, if and when requested to do so by the Enterprise and
whenever it is possible to do so without substantial cost to the con-
tractor, a right to transfer to the Enterprise any other technology
than that mentioned in subparagraph (b) which he uses in carrying
out activities in the Area;

(d) to assist, if and when the Authority so requests, the Enterprise in
obtaining on the free market efficient and useful technology through
purchase, licensing, leasing or other appropriate agreement or ar-
rangement on fair and reasonable commercial terms and conditions;

(e) to take the same measures as those mentioned in subparagraphs (a)
to (d) for the benefit of a developing State or group of developing
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States which has applied for a contract under article 9, provided
that these measures shall be limited to the exploitation of the part of
the area proposed by the contractor which has been reserved pursu-
ant to article 8.

4. Disputes concerning the undertakings required by paragraph 3
between the contractor and the Authority and between States Parties and the
Authority shall be subject to compulsory dispute settlement in accordance
with Part XI as appropriate. Disputes arising under subparagraph (b) may
be submitted by either party to commercial arbitration in accordance with
the United Nations Commission on International Trade Law arbitration rules
or other arbitration rules as may be prescribed in the rules, regulations and
procedures of the Authority.”

Add a new paragraph 5 as follows:
 “5. In order to comply with the policy of Part XI, States Parties under-

take to ensure that the Enterprise is able to become a viable commercial
entity and to engage successfully in the operations referred to in article 170.
To this end, States Parties which engage in activities in the Area or sponsor
an entity referred to in article 153, paragraph 2 (b), shall take effective
measures to ensure that the provisions of paragraph 3 are brought into effect
and shall take appropriate measures consistent with national law to prevent
persons subject to their jurisdiction from engaging in a concerted refusal to
supply technology to the Enterprise on commercial terms and conditions.”

Delete paragraph 7. Renumber existing paragraph 5 as paragraph 6
and paragraph 6 as paragraph 7.

Article 6, paragraphs 1 and 2, should read as follows:
“1. The Legal and Technical Commission shall take up for consider-

ation and recommendation to the Council, as expeditiously as possible,
proposed plans of work in the order in which they are received.

2. When considering an application for approval of a plan of work
with respect to activities in the Area, the Commission shall presume that the
requirements of article 4 have been met in the case of applicants which have
been certified pursuant to article 4 (bis), unless the Commission decided
otherwise by a three-fourths majority of its members. In such a case, or in the
absence of any of the undertakings referred to in article 3, the applicant shall
be given 45 days to remedy any deficiencies.”

Paragraphs 3 and 3 (a) should read as follows:
“3. The Commission shall recommend for approval the plan of work

submitted by the Enterprise, State Party applicants and applicants which
have been certified by States Parties pursuant to article 4 (bis) and whose
applications have not been rejected pursuant to paragraph 2 unless:

(a) it determines by a three-fourths majority of its members that the plan of
work does not conform to the Convention and the requirements estab-
lished by the rules, regulations and procedures of the Authority,”.

Reletter subparagraphs (a), (b) and (c) accordingly.
In paragraph 4 references to paragraph 3 (c) should be to paragraph 3 (d).
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In paragraph 5, the reference to paragraph 3 (a) should be to para-
graph 3 (b).

Article 163, paragraph 11, should, consequently, read as follows:
“Without prejudice to Annex III, article 6, paragraphs 2 and 3 (a), the

decision-making…”
Article 17, paragraph 1 (b): add a new subparagraph XV to read as follows:
“(xv)  Exploration for and exploitation of resources of the Area other

than polymetallic nodules”.

..........

 A/CONF.62/L.121
Belgium, France, Germany, Federal Republic of, Italy, Japan, United
Kingdom of Great Britain and Northern Ireland and United States of

America: amendments11

ANNEX III
BASIC CONDITIONS OF PROSPECTING, EXPLORATION

AND EXPLOITATION

Article 1: redraft the text to read as follows:
“Title to minerals shall pass to the operator upon recovery of the miner-

als from the Area in accordance with this Convention.”
Article 3, paragraph 1: at the end of the paragraph add the following text:
“Upon approval of a plan of work, any such entity shall be referred to as

an ‘operator’ for the purposes of this Convention.”
Article 3, paragraphs 4 (a) and 4 (b): replace the text by the following:
“(a)  be in strict conformity with this Convention and the rules, regula-

tions and procedures of the Authority;
(b) include the following undertakings by the applicant:

(i) to accept as enforceable and comply with the applicable obli-
gations created by the provisions of Part XI, the rules,
regulations, and procedures of the Authority in force at the time
its plan of work is approved, decisions of the organs of the
Authority directed to the operator, and the terms of his con-
tract;

(ii) to accept control by the Authority of activities in the Area, as
authorized by this Convention;

(iii) to provide the Authority with a written assurance that his obli-
gations under the contract will be fulfilled in good faith;

(iv) to comply with the provisions on the transfer of technology set
forth in article 5.”

Article 3, paragraph 5: redraft as follows:
“5. Each approved plan of work shall take the form of a contract to be

signed by the Authority and the operator or operators.”
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Article 4, paragraph 1: redraft the text as follows:
“1. Applicants, other than the Enterprise, shall be qualified if they have

the nationality or control and sponsorship required in article 153, para-
graph 2 (b), of this Convention and if they follow the procedures established
by the Authority by means of rules, regulations and procedures and meet the
following qualification standards:

(a) the capacity to generate internally or to raise funds necessary to
comply with the minimum annual expenditures for exploration es-
tablished in the rules, regulations and procedures of the Authority;

(b)  except for the Enterprise and State Party applicants, the provision
of a financial guarantee to assure performance of the obligations
under the proposed plan of work in the amount of 50 per cent of the
minimum annual expenditures for the first three years of explora-
tion;

(c)  in the case of an applicant that has previously held a plan of work,
certification that the plan of work was not terminated in accor-
dance with article 18.”

Article 4, paragraphs 4, 5 and 6: delete these paragraphs.
Add a new article 4 (bis) reading as follows:

“CERTIFICATION OF APPLICANTS

1.  A State Party or States Parties which sponsor an applicant in ac-
cordance with article 153, paragraph 2, or in the case of the Enterprise, the
Authority, shall provide the Legal and Technical Commission with a certifi-
cation that the applicant is in full compliance with article 4 and the rules,
regulations and procedures of the Authority.

2.  A State Party shall not be subject to certification requirements but
shall comply with article 4 and the rules, regulations, and procedures of the
Authority.”

Article 5, paragraph 3: replace “undertakings by the operator” by “un-
dertakings by the contractor.”

Article 5, paragraph 3: delete subparagraphs (a), (b), (c) and (d) and
add the text as follows:

“(a)  to co-operate with the Authority in the acquisition by the Enterprise
on fair and reasonable commercial terms and conditions of the tech-
nology necessary for the carrying out of its activities in the Area;

(b) to make available to the Enterprise, if and when the Authority shall
so request, the technology which he uses in carrying out activities
in the Area, which he is legally entitled to transfer and which he has
made available or is willing to make available to third parties for
use in carrying out activities in the Area. This should be done by
means of a licence or other appropriate arrangements which the
contractor shall negotiate with the Enterprise and shall be on terms
and conditions no less favourable than the terms and conditions
under which the contractor has made or is willing to make the
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technology available to third parties under similar circumstances;
(c) to acquire, if and when requested to do so by the Enterprise when-

ever it is possible to do so and without cost to the contractor, a right
to transfer to the Enterprise any technology which he uses in carry-
ing out activities in the Area under the contract which he is not
legally entitled to transfer and which he is willing to make avail-
able to third parties for use in carrying out activities in the Area on
terms and conditions no less favourable than the terms and condi-
tions under which the contractor is willing to make the technology
available to third parties under similar circumstances;

(d) to assist, if and when the Authority so requests, the Enterprise in
obtaining on the free market efficient and useful technology through
purchase, licensing, leasing or other appropriate agreement or ar-
rangement on fair and reasonable commercial terms and conditions.
Such assistance shall consist of:
(i) identification of potential developers and suppliers of such tech-

nology known to the contractor;
(ii) advice and evaluation of the terms and conditions upon which

such technology is offered; and
(iii) advice in the course of the Enterprise’s negotiations with po-

tential suppliers of technology, concerning methods by which
the Enterprise can obtain this technology on the commercial
terms and conditions most favourable to the Enterprise,”.

Article 5, paragraph 3 (e): redraft the text as follows:
“(e) to take the same measures as those prescribed in subparagraphs

(a), (b), (c) and (d) for the benefit of a developing State or group of
developing States which has applied for a contract under article 9,
provided that these measures shall be limited to the exploitation of
the part of the Area proposed by the contractor which has been
reserved pursuant to article 8 and provided that activities under the
contract sought by the developing State or group of developing
States would not involve transfer of technology to a third State or
the nationals of a third State. Obligations under this provision shall
only apply with respect to any given contractor when technology
has not been requested or transferred by him to the Enterprise.”

Article 5, paragraphs 4 and 5: delete paragraphs 4 and 5 and add the
following text:

“4. Disputes concerning the undertakings required by paragraph 3
between the contractor and the Authority and between States Parties and the
Authority shall be subject to compulsory dispute settlement in accordance
with Part XI as appropriate. Disputes arising under subparagraphs (b) or
(c) may be submitted by either party to commercial arbitration in accor-
dance with the United Nations Commission on International Trade Law
Arbitration Rules or other arbitration rules as may be prescribed in the rules,
regulations and procedures of the Authority.
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5. The States Parties undertake to assist the Enterprise to become a
viable commercial entity and to engage successfully in the operations re-
ferred to in article 170. To this end, States Parties which engage in activities
in the Area or which sponsor an entity referred to in article 153, paragraph
(2), subparagraph (b), shall take effective measures to ensure that the provi-
sions of paragraph 3 are brought into effect and shall take appropriate
measures consistent with national law to prevent persons subject to their
jurisdiction from engaging in a concerted refusal to supply technology to the
Enterprise on commercial terms and conditions. The Authority shall rely on
such States Parties for the enforcement of the undertakings in this article.”

Article 5, paragraph 8: delete paragraph 8.
Article 6: the title should read: “Approval of plans of work.” Replace

article 6 by the following text:
 “ 1.Except as otherwise provided for in paragraphs 4 (b), (c), and (d) of

this article, the Authority shall approve an application for a plan of work in
accordance with this article and article 162 (2) (j), if the plan of work con-
forms to the requirements of article 4 of this annex and the rules, regulations,
and procedures of the Authority.

 2. The Legal and Technical Commission shall take up for consider-
ation and recommendation to the Council proposed plans of work in the
order in which they are received.

3. When considering an application for approval of a plan of work
with respect to activities in the Area, the Commission shall presume that the
requirements of article 4 have been met in the case of applicants which have
been certified pursuant to article 4 (bis) unless the Commission decides
otherwise by a three-fourths majority of its members. In such a case, or in the
absence of any of the commitments and assurances referred to in article 3, the
applicant shall be given 45 days to remedy any deficiencies.

4. The Commission shall within 120 days of taking up a plan of work
for consideration recommend to the Council for approval the plans of work
submitted by the Enterprise, State Party applicants and applicants which
have been certified by States Parties pursuant to article 4 (bis) and whose
applications have not been rejected pursuant to paragraph 3, unless:

(a) it determines by a three-fourths majority of its members that the plan
of work does not conform to articles 4 and 6 of this annex;

(b) part or all of the proposed area is included in a previously ap-
proved plan of work or a previously submitted proposed plan of
work which has not yet been finally acted on by the Authority, or

(c) part or all of the proposed area is disapproved by the Authority
pursuant to article 162, paragraph 2 (w), of this Convention;

(d) the proposed plan of work has been submitted or sponsored by a
State Party which already holds:
 (i)  plans of work for exploration and exploitation of polymetallic

nodules in non-reserved sites that, together with either part of
the proposed site, would exceed in size 30 per cent of a circular



313

area of 400,000 square kilometres surrounding the centre of
either part of the area covered by the proposed plan of work;

(ii) plans of work for the exploration and exploitation of polymetallic
nodules in non-reserved sites which in aggregate size consti-
tute 2 per cent of the total seabed area which is not reserved or
otherwise withdrawn by the Authority from eligibility for ex-
ploitation pursuant to article 162, paragraph 2 (w), of this
Convention.

5. For the purpose of the standard set forth in paragraph 4 (d), a plan
of work proposed by a partnership or consortium shall be counted on a pro
rata basis among the sponsoring States Parties involved according to article
4, paragraph 2. The Authority may approve plans of work covered by para-
graph 4 (d) if it determines that such approval would not permit a State Party
or persons sponsored by it to monopolize the conduct of activities in the Area
or to preclude other States Parties from activities in the Area.

6. Notwithstanding the provisions of paragraph 4 (b), after the end of
the interim period as defined in article 151 of this Convention, the Authority
may adopt by means of rules, regulations and procedures other procedures
and criteria consistent with this Convention for deciding which applicants
shall have plans of work approved in cases of selection among applicants for
a proposed area. These procedures and criteria shall ensure approval of
plans of work on an equitable and non-discriminatory basis.”

Article 7, paragraph 1: replace the paragraph by the following text:
“1. The Authority shall take up applications for production authoriza-

tions in the order they are received and issue authorizations in the same
order provided the applicant certifies that it intends to commence commer-
cial production within 5 years. Authorizations shall be issued within 30
days. These authorizations shall entitle the applicant to commence produc-
tion at any time within the period referred to above. Such period shall be
extended for a reasonable period of time by the Legal and Technical Commis-
sion if the applicant offers evidence that, for reasons beyond its control,
production cannot begin on an economically viable basis at the time origi-
nally planned. Once production begins, the applicant shall be entitled to
engage in commercial production according to its stated production re-
quirements.”

Article 8: redraft the text to read as follows:
“Each application, other than those proposed by the Enterprise or by

any others for reserved sites, shall cover a total area, which need not be a
single continuous area, sufficient for two areas of equivalent size and compa-
rable value. The applicant shall indicate the co-ordinates dividing the area
into two parts of equal estimated commercial value. The Enterprise and the
applicant may agree on which site is to be reserved for exploration and
exploitation in accordance with article 9. If the Enterprise and the applicant
have not so agreed by the time that the application is taken up by the Legal
and Technical Commission, the Legal and Technical Commission shall allo-
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cate the two sites at random. The site which is allocated to the Enterprise
either by agreement or by random selection shall become a reserved site as
soon as the plan of work for the non-reserved area is approved and the
contract is signed. When the contract is signed, the contractor shall submit
all the data obtained by it with respect to the reserved site. Without prejudice
to the powers of the Authority pursuant, to article 17, the data to be submit-
ted concerning polymetallic nodules will relate to mapping, sampling the
density of nodules and the composition of metals in them.”

Article 9: add a paragraph 5, reading as follows:
“5. (a)  If after 10 years from the date an area is designated as a reserved

area pursuant to article 8, commercial production has not com-
menced in the area, the area, together with any data related thereto,
shall be made available to any entity which indicates its willing-
ness to propose a plan of work for it in a joint venture with a
developing country or group of developing countries;

(b) If within twelve months, no plan of work has been submitted and
approved in accordance with paragraph (a), the area, together
with any data related thereto, shall be made available to the entity
which originally applied for approval of the plan of work under
which the area was reserved pursuant to article 8 of this annex. If
such entity has not proposed a plan of work which is approved
within a further period of six months then the area and data shall be
made available to any entity referred to in article 153, paragraph 2;

(c) Plans of work submitted in accordance with this article shall be
exempt from the requirements of article 8 of this annex;

(d) The Council shall establish competitive procedures in conformity
with the provisions of this Convention, its annexes, and the rules,
regulations and procedures adopted thereunder for the award of
contracts pursuant to paragraphs (a) and (b);

(e) The 10-year time period referred to in paragraph (a) shall be ex-
tended for any time period during which prevailing market prices
for the commodities to be produced from the minerals to be derived
from the site indicate that the site could not be exploited profit-
ably.”

Article 12: replace paragraphs 1 and 2 by the following text:
“This Convention, the rules, regulations and procedures for the Author-

ity, and the decisions of any organ of the Authority shall apply to the Enterprise
in the same manner as they would to any other operator except in those cases
where the Convention expressly provides otherwise.”

Article 17, paragraph 1:redraft the text to read as follows:
“1. The Authority shall adopt and uniformly apply rules, regulations

and procedures in accordance with article 160, paragraph 2 (f), article 162,
paragraph 2 (n), and article 165, paragraph 2 (f) in Part XI of this Conven-
tion, for the implementation of its functions as prescribed in Part XI.  Rules
and regulations shall address the following matters:”
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Article 17, paragraph 1 (b): add a new clause (xv) reading as follows
“(xv)  exploration for and exploitation of resources of the Area other

than polymetallic nodules;”

ANNEX IV
STATUTE OF THE ENTERPRISE

Article 5, paragraph 1: redraft the text to read as follows:
“1. The Governing Board shall be composed of 15 members elected by the

Assembly in accordance with article 160, paragraph 2 (c) of this Convention.
Until the Enterprise has repaid all debt obligations incurred pursuant to ar-
ticle 11, paragraph 1, the Assembly shall ensure that members of the Governing
Board include members nominated by States Parties that account for at least
one half of the total amount of such obligations outstanding. Consistent with
the foregoing requirement, due regard shall be paid to the principle of equi-
table geographic distribution. In submitting nominations of candidates for
election to the Board, members of the Authority shall bear in mind the need to
nominate candidates of the highest standard of competence, with qualifica-
tions in relevant fields, so as to ensure the viability and success of the Enterprise.

4. Each member of the Board shall receive remuneration to be paid out
of the funds of the Enterprise.”

Article 5, paragraph 6: redraft the text to read as follows:
“6. Members of the Board shall continue in office until their successors

are elected. If the office of a member of the Board becomes vacant, the Assem-
bly shall, upon the recommendation of the Council, elect another member for
the remainder of the unexpired term in accordance with the requirements of
paragraph 1.”

Article 11, paragraph 3 (b): redraft the text to read as follows:
“3. (b)  All States Parties shall make available to the Enterprise in

three equal annual instalments an amount equivalent to one half of
the funds referred to in subparagraph (a) by way of long-term, inter-
est-free loans in accordance with the scale of assessments for the
United Nations regular budget in force at the time when the contri-
butions are made, adjusted to take into account the States which
are not members of the United Nations. Debts incurred by the Enter-
prise in raising the other half of the funds shall be guaranteed by all
States Parties in accordance with the same scale: provided that no
state shall be required to assume in any one year any new guarantee
obligation exceeding one third of its total obligations under this
subparagraph.”

Article 11, paragraph 3 (d) (i): at the end of the subparagraph add the
following text: “and shall submit the proposed schedule to the Council for
approval.”

Article 11, paragraph 3: add a new subparagraph 3 (i) reading as follows:
“(i) The rules, regulations and procedures of the Authority shall



316

specify default procedures, including receivership provisions,
for defaults on the repayment of loans referred to in subpara-
graph 3 (f) above.”

Several delegations submitted letters to the President of the Conference in
which they stated their position regarding the proposed amendments. Follow-
ing is a letter dated 22 April 1982 from the representative of the Libyan Arab
Jamahiriya relating to the Enterprise:

A/CONF.62/L.131
Letter dated 22 April 1982 from the representative of the Libyan Arab

Jamahiriya to the President of the Conference12

“I wish to make it clear, at this important stage in the history of the
Conference, that the Socialist People’s Libyan Arab Jamahiriya strongly
opposes any substantive changes in the provision of Part XI of the draft
Convention on the Law of the Sea contained in document A/CONF/.62/L.78,
for the following reasons.

1. The provisions of Part XI do not represent the basic position of the
developing countries. Rather, they are compromise solutions at which it was
possible to arrive, at the end of the resumed Ninth Session at Geneva in 1980,
after rigorous efforts and lengthy and complex negotiations.  Those delega-
tions which are now trying to demolish the foundations of these provisions
took part in the drafting of those compromise solutions.

2. It was possible to arrive at those compromise solutions after a lengthy
series of concessions which we, together with the group of developing coun-
tries, offered. It is not possible for those States to agree to any more concessions,
or the Convention would become useless with regard to us. This is a matter
which must be taken into account, just as the interest of other States are
taken into account.

3. Any substantive amendment to the provisions of Part XI will, in fact,
disturb the components of the overall package.

The successive rapid events which have taken place at this Session un-
derscore the fact, without any doubt, that a number of States have been
greedy to obtain more concessions from the developing countries, to an ex-
tent which knows no limit. Indeed, some of these States, in order to obtain
more concessions, have gone so far as to exert various kinds of pressure on
the delegations participating in the Conference, sometimes threatening non-
participation in the Convention, sometimes submitting proposals which
would take us back to the early days of the Conference and sometimes threat-
ening to lay the responsibility for the failure of the Conference on the
developing countries unless their wishes are met. They have forgotten that
they are responsible for the obstacles which they have placed before the
Conference. They have started to give the delicate balance between the pro-
visions of the draft Convention and the components of the package a meaning
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which conflicts with the proper logic of things. While they call for radical
changes to Part XI, they see in the amendments which establish harmony and
balance among the provisions of the Convention a disturbance of the deli-
cate balance and the overall package.

For all these reasons, the Socialist People’s Libyan Arab Jamahiriya
strongly opposes any substantive amendments to the provisions of Part XI of
the draft Convention, and in particular articles 137, 138, 140, 150, 151, 152,
153, 155, 158, 160, 161, 162, 163, 165, 178, 188 and 189, Annex III and
Annex IV.

It strongly opposes also any preparatory investment regime which would
discriminate between States and affect the substantive provisions of Part XI.”

The Plenary Conference met from 15 to 17April 1982 to discuss the amend-
ments. Following are excerpts of statements having direct relevance to the
Enterprise:

(a) The representative of the United States introducing the amendments
contained in document A/CONF.62/L.121 on behalf of the sponsors, said that,
earlier in the Session, his delegation had submitted informally what had be-
come known as the “Green Book” of amendments (WG.21/Informal paper/18).
The United States had since withdrawn those amendments, which had been
superseded by those being introduced. The sponsors had given careful con-
sideration to all the proposals circulated since the start of the Session. To the
extent possible and as far as was consistent with the need to protect vital
national interests, they had tried to work on the basis of those proposals, with
a view to improving the prospects for consensus; in formulating their amend-
ments, the sponsors had drawn substantially on them in an effort to remedy
the deficiencies identified in Part XI of the draft Convention.13

Turning to Annex III, he said that the sponsors had borrowed substan-
tially from the proposals made by the Group of 11. They were particularly
concerned with the issues referred to in articles 7, 8 and 9. Article 9 had been
criticized on the grounds that the Enterprise could hoard mining sites, perhaps
as a means of retaining control of valuable real estate until its value increased.
He believed it was reasonable to ask the Enterprise to entertain some kind of
limit on the extent of the areas it kept out of production. The sponsor’s pro-
posal was, therefore, that if, after ten years, an area was not in production,
efforts should be made to involve developing countries in bringing it into
production; and if after twelve months no suitable plan of work had been
submitted, the area concerned should be opened to other parties. The spon-
sors envisaged the use of a competitive system in awarding contracts for the
exploitation of such areas.14

The amendments to the Statute of the Enterprise proposed by the spon-
sors were modest, but likely to increase the chances of support from
industrialized countries. Essentially, they were designed to give the Enterprise’s
creditors an opportunity to have some say in the use of their assets. If more-
over the Enterprise faced economic difficulties, its creditors should know that
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means of recovering their assets existed. There was nothing unusual in such
provisions in any legal system.15

Speaking, finally, on behalf of his own delegation only, he admitted that
his Government had spent a long and difficult time reviewing the draft Conven-
tion and had taken difficult decisions regarding its continuing participation in
the Conference. It must be clear to all delegations that his country, up to its
highest levels, was ready, willing, able and anxious to take part in a consensus
on a Convention by 30 April. It had done everything possible, consistent with
its vital interests, to reduce its negotiating demands to a minimum. It was in the
interests of the United States not to remain outside the Convention, but it was
also in the interests of all countries to produce an instrument which would
command the widest possible support.16

(b) The representative of Norway, speaking on behalf of the Group of 11
developed countries sponsoring the amendments proposed in document A/
CONF.62/L.104, said that the extensive changes of Part XI of the draft Conven-
tion proposed by the United States, and the subsequent reluctance by the
Group of 77 to consider the United States proposals as a basis for negotiation,
had created a serious impasse which the Conference had not yet overcome.
The Group appreciated the efforts by the United States delegation to reduce its
lists of proposed changes, but remained concerned that the extensive package
of amendments introduced by the United States representative (A/CONF.62/
L.121) might not be conducive to overcoming the difficulties which the Confer-
ence was facing.17

The Group of 11 had prepared its proposal with the purpose of making
progress within the consensus of Part XI reached at the end of the Ninth
Session, and felt that its package did not alter the fundamental balance of the
draft Convention. It was not seeking to protect any special interests of its own,
but to provide a framework within which the Conference might find generally
acceptable solutions to the principal concerns of the United States and others.18

The Group had proposed an amendment to article 1 of Annex III, on title to
minerals, to clarify that title. According to article 137, paragraph 2, and article
157, paragraph 1 of the draft Convention, the Authority exercised the sover-
eign rights to resources on behalf of mankind. The purpose of Annex III, article
1, was to stipulate when the title to the minerals passed to others. Legal clarity
on that point was essential. The Group had introduced a definition of the term
“operator” in article 3, paragraph 1 of Annex III; the amendments to article 1
would make it clear that the Enterprise also had the right to dispose of the
minerals, to refine them or make other commercial uses of them without further
authorization from the Authority.  “Operator” was introduced as a general term
comprising all seabed miners as distinct from contractors. Contractors com-
prised seabed miners other than the Enterprise, namely all those for whom an
approved plan of work took the form of a contract signed by the Authority.
Consequential changes would have to be made in other articles of Annex III.19

Article 5, on the transfer of technology, was crucial for obtaining a univer-
sal Convention adopted by consensus. The amendments suggested by the



319

Group attempted to reconcile the task of making the Enterprise a viable com-
mercial entity with the obstacles involved in compelling seabed miners to
accept the principle and consequences of a mandatory transfer of technology
to the Enterprise. The Group had used the provisions of article 144, paragraph
2, of the draft Convention, which called for the Authority and States Parties to
“co-operate” in promoting the transfer of technology and scientific knowl-
edge, as its starting point. It proposed reducing the burden of the mandatory
transfer of technology required under Annex III, article 5, of the current text,
instead of imposing on the contractor the obligation to co-operate with the
Authority in securing the necessary technology for the Enterprise, and to
assist the Enterprise in obtaining such technology on the free market. Under
paragraph 3 (b), however, mandatory transfer of technology placed it on the
open market: it would be unreasonable to allow the owner to discriminate
against the Enterprise. Under paragraph 3 (c) of the Group’s proposal, the
contractor would still in principle be under an obligation to secure technology
for the Enterprise, but only if it was possible to do so without substantial cost.
The contractor would also retain considerable discretion in deciding whether
such an obligation existed in the specific circumstances. With the change in
approach to the transfer of technology in article 5, the Group felt that the ten-
year time limit provided for in paragraph 7 was unnecessary. The Group proposed
a new paragraph 5, however, making it an obligation for States Parties both to
insure that the Enterprise became a viable commercial entity and to prevent
concerted refusal by persons under their jurisdiction to supply technology to
the Enterprise.20

(c) The representative of the United Republic of Tanzania said that it
would be recalled that, at the beginning of the Conference, there had been a
wide gap between the position of the Group of 77 and that of the industrialized
States, and that to resolve the deadlock the Group of 77 had accepted, by way
of compromise, the so-called “parallel system” proposed by the then Secretary
of State of the United States, Dr. Kissinger. The Group of 77 had reconciled
itself to that proposal with considerable misgivings, since some members felt
that the system would lead to a kind of “apartheid” by which the Area would be
divided into two halves, one for the rich few and one for the impoverished
many. They were none the less consoled by the proposal to establish an
Enterprise through which the poor majority would be able to participate in the
exploitation of the resources of the Area, and would be guaranteed both tech-
nology and financial capital and areas of established commercial value which
had already been surveyed. It was also proposed that the parallel system
would operate for a period of not more than twenty years, after which there
would be a Review Conference with the option of changing the system.21

With regard to the so-called “reserved area,” the amendments sought to
give absolute power to those who had secured a large area of the common
heritage for themselves. They wanted the real power to be vested in a Council
in which they had permanent membership and an absolute veto. Production
policies did not adequately protect land-based producers, and the amend-
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ments were intended to remove whatever production limitation was currently
embodied in the text of the draft Convention as contained in document A/
CONF.62/L.78. The provisions of that document failed to specify who would
be responsible for the transfer of technology to the Enterprise and the amend-
ments sought to remove whatever element of obligations there was. The bulk
of the burden of financing the Enterprise had been placed on the developing
countries, and the Review Conference would be unable to change the system
automatically even if the parallel system become untenable.22

It was to be hoped that the Conference would not be called upon to start
negotiations afresh. His delegation felt betrayed by the succession of prom-
ises that had been broken over the previous eight years, and would find it
difficult to enter into renewed negotiations with any confidence of good faith.
In 1976 Dr. Kissinger, with all the prestige of his office as a representative of the
United States, had made firm promises which had led to the acceptance of the
parallel system by the Conference. However, while the Conference was work-
ing on Part XI, the United States and its allies were enacting unilateral legislation.
The greater portion of Part XI had been formulated by the sponsors of draft
resolution A/CONF.62/L.121. In the period between 1978 and 1980, when the
majority of delegations were excluded from the negotiations, Belgium, France,
the Federal Republic of Germany, Italy, Japan, the United Kingdom and the
United States were constantly engaged in negotiations. In 1980 those coun-
tries were parties to the consensus which had emerged in the Conference. In
1981, however, the Conference had been stunned by the actions taken by the
United States, but genuine efforts had been made to understand the meaning
of those actions, and patience had been exercised by the Conference for a
whole year. During that time the sponsors of draft resolutions A/CONF.62/
L.121 and L.122 were negotiating their mini-treaty in Brussels and elsewhere.
What had been witnessed during the current Session was a concerted effort
by those delegations to substitute their mini-treaty for the text contained in
document A/CONF.62/L.78. He did not believe that those delegations were
interested in any Convention that did not accord with their unilateral actions
and the mini-treaty they were engaged in negotiating. That was clearly shown
by the negotiations at the current Session of the Conference on preparatory
investment protection. Indeed, the new paragraph 5 which they proposed to
add to Article 151 was an attempt to incorporate the mini-treaty into the Con-
vention in the guise of preparatory investment protection.23

In conclusion, he said that it was the responsibility solely of the authors
of the amendments contained in documents A/CONF.62/L.121 and L.122 to
demonstrate that they had the interests of everyone, and the principles of
justice and fair play, at heart. Any attempt to extract further concessions from
the Group of 77 would serve only to render meaningless all that the Conference
had achieved in respect of Part XI of the draft Convention.24

(d) The representative of Thailand said that Thailand appreciated the
efforts that had been made by the United States to reduce its negotiating
demands, as indicated in the amendments contained in documents A/CONF.62/
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L.121 and L. 122. However, as the spokesman of the Group of 11 had pointed
out, the proposed amendments were not yet conducive to consensus and the
United States must therefore make further constructive efforts to find a proper
place for its concerns within the international regime set up by the draft Con-
vention. Thailand had taken an active part in the negotiations on Part XI,
although it stood to derive little direct benefit, because Part XI was an essential
part of the whole substantive package and should command as wide accep-
tance as possible. Thailand hoped that no country would seek to exclude itself
from the universal system and that the continuing process of negotiation
would soon yield positive results. No State, in its anxiety to preserve its na-
tional interests, should lose sight of the overriding general interest of humanity.25

(e) The representative of the Union of Soviet Socialist Republics said
that the United States, Japan and a number of western European countries had
put forward, in documents A/CONF.62/L.104 and L.121, a series of amend-
ments to the compromise provisions of Part XI of the draft Convention, many
of which did not directly affect Soviet interests but appeared to create difficul-
ties for the Group of 77 and to threaten the compromises reached on Part XI
and on the draft Convention as a whole. His delegation was sympathetic to the
points made by the Chairman of the Group of 77 in his recent statement.26

(f) The representative of Algeria said that the amendments submitted
reflected a wide divergence of views and should therefore be inadmissible
since they would in no way contribute to arriving at the consensus everyone
was striving to attain. Some delegations were attempting to raise new difficul-
ties that had been painfully resolved at lengthy meetings. For example, the
amendments proposed to Part XI and related annexes had caused great dis-
quiet in the Conference. His delegation failed to understand the purpose behind
the attempt by a certain group of countries to transform radically Part XI and
related annexes. He pointed out that that part of the draft Convention did not
fully meet the wishes of his delegation and others. When the compromise had
been reached on matters such as the Review Conference and the transfer of
technology, his delegation had expressed dissatisfaction at a Plenary meeting.
The amendments now proposed were attempting to create a barrier to consen-
sus; his delegation would have suspected their sponsors to appreciate the
sacrifice already made by the developing countries and to understand that
their amendments were not practical. They should realize the consequences of
their proposals and the fact that they could not demand further compromise
from the developing countries on a text that was already in their favour.27

 (g) The representative of Mozambique said that the strenuous effort of
negotiation carried out in the Conference was not finally achieving its goal of
establishing a new legal order for the seas. Several of the proposed amend-
ments entailed innovations regarding subjects previously negotiated, as in the
case of Part XI. In August 1980, a delicate balance of interests had been achieved
in Geneva and a consensus had been reached on those important matters.
Unfortunately, in 1981 the United States delegation had created a deadlock in
the work of the Conference, which had culminated in the presentation of the
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so-called “Green Book.” While everyone appreciated the attitude of the United
States in withdrawing that document, his delegation believed that the amend-
ments submitted in document A/CONF.62/L.121 would disturb the balance of
Part XI of the draft Convention and feared that any consideration of those
proposals would alter the programme of work established and approved for the
current Session. The sponsors of the amendments were unhappy with the
draft Convention, but so were the members of the Group of 77. However, in a
spirit of compromise, the Group of 77 had accepted the draft Convention as
contained in document A/CONF.62/L.78 and was opposed to any element that
would disturb the delicate balance of that package.28

(h) The representative of Trinidad and Tobago said that as a member of
the Group of 77, his delegation had taken no final position on the amendments
proposed by the Group of 7 (A/CONF.62/L.121) or the Group of 11 (A/CONF.62/
L.104). He could accept most of the proposals of the latter Group. While ac-
knowledging the efforts of the sponsors to deal with the transfer of technology,
he thought their proposed amendments to Annex III, article 5, eroded the
guarantees which were essential if the Enterprise was to flourish.29

(i) The representative of Tunisia said with regard to the proposed amend-
ments to Part XI, that she supported the position of Group of 77 in that she
wished to preserve the basic elements of Part XI while remaining open to
suggestions which would improve the text.30

(j) The representative of Sierra Leone, speaking on behalf of the group
of African States, said the amendments proposed by the industrial countries
(A/CONF.62/L.121 and L.122) were a direct challenge to the principle that the
resources of the seabed belonged to mankind as a whole.

The quid pro quo for the parallel system of exploration and exploitation
was supposed to have been the financing of the Enterprise by the industrial-
ized countries and the transfer to the Enterprise of technology required to
make it operational. There was to be a Review Conference at a date to be
decided in order to ascertain whether the system had proved useful both to
developing and to industrialized countries and it was only on those conditions
that agreement had been reached on the parallel system.

The draft Convention imposed a heavy burden on developing States in
terms of financing a system which was not expected to pay any dividends for
the foreseeable future. Moreover, the effect of the amendment to Annex III,
article 5, proposed in A/CONF.62/L.121 would be to make the transfer of tech-
nology no longer an obligation but a matter left to the discretion of contractors.

With those considerations in mind, the group of African States, acting in
line with the recommendations of the Group of 77, had mandated him to state
that no further dilution or concessions could be made with regard to the fol-
lowing provisions of the draft Convention: the production ceiling; the Review
Conference; the transfer of technology; and the composition, procedure and
voting provisions of article 161. Any further concessions regarding any of
those provisions could lead to a unilateral system of exploration and exploita-
tion unduly favouring the industrialized countries.31
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(k) The representative of Viet Nam said that the amendments presented
by the major western industrialized countries in documents A/CONF.62/L.121
and L. 122 were however, irrational and exorbitant in their demands. The United
States, in particular, had placed a serious obstacle in the path of the Confer-
ence by its unrealistic and intransigent claims, and it was a matter for regret
that certain other delegations had taken advantage of the impasse created by
the actions of the United States to revive some of their former claims, thus
introducing a further element of confusion.

His delegation fully supported the views expressed by the Chairman of
the Group of 77 in his statement at the 169th Plenary meeting, and particularly
his contention that the major western industrialized countries must recognize
that the fact the Group had agreed to discuss the question of preparatory
investment protection was in itself a substantial concession. The Group had,
however, firmly opposed any renegotiation on the fundamental elements of
Part XI and related annexes.32

(l) The representative of the Libyan Arab Jamahiriya said that his delega-
tion opposed the amendments in document A/CONF.62/L.121 whose real purpose
was to prevent the Conference from adopting the Convention and place the blame
on the Group of 77, and also to grant a minority of countries exclusive access to the
resources of the sea through the conclusion of bilateral arrangements.

In general, the aim of presenting such a large number of amendments at
such a late stage was to deprive the members of the Group of 77 of what few
benefits would accrue to them under the Convention by establishing a unified
system in which activities would be monopolized by international companies
in both the reserved and non-reserved areas.

The Group of 77 had refrained from proposing counter amendments despite
the fact that the text of the present draft Convention did not fully reflect the views.
Such restraint indicated the seriousness of their desire to see the Conference
complete its work. The amendments in document A/CONF.62/L.104 were not ac-
ceptable to his delegation as they would upset the balance of the draft Convention.33

(m) The representative of Bulgaria said that he was firmly convinced
that any further concessions to certain States, based on political, technologi-
cal or other advantages, could be detrimental to the interests of the large
majority of States and to the international community as a whole.

In that connection, he fully supported the statement made by the Chairman of
the Group of 77, on 15 April on matters relating to the regime of the exploration and
exploitation of the international seabed area. There should be no substantial changes
in that regime. He therefore opposed the amendments in document A/CONF.62/
L.121, which not only affected 32 articles but could destroy the very foundations of
the Convention, particularly its Part XI. The amendments in document A/CONF.62/
L.104 were similarly unacceptable in that they affected substantive elements.34

(n) The representative of Yugoslavia said that he wished to reiterate the
position of his Government in support of the position of the Group of 77 with
respect to Part XI and the relevant annexes of the draft Convention in docu-
ment A/CONF.62/L.78. The Group of 77 had always been willing to search for
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agreement and had made many concessions to that end. Such aspects of the
draft Convention as production ceilings, transfer of technology, composition
of and decision-making in the Council, the Review Conference, separation of
powers in the Authority, general resource policy in the Area and the status of
the Enterprise could not be renegotiated.35

(o) The representative of Uruguay said that the amendments submitted
by Peru on behalf of the Group of 77 represented a final offer. No further
concessions could be made. His delegation appealed to the industrialized coun-
tries not insist on their proposals concerning matters that had already been
finally negotiated, such as production ceilings, transfer of technology, the
composition of the Council, the Review Conference, the powers and functions
of the Assembly, resources policy and the Enterprise and its powers.36

(p) The representative of Mexico said that with regard to Part XI of the
draft Convention, her delegation wished to reaffirm that any attempt to change
substantively the basic elements of the seabed regime, as was proposed in the
amendments contained in document A/CONF.62/L.121, would fail. Mexico ap-
pealed to the sponsors of those amendments to be realistic and withdraw them
in view of the tremendous concession which draft resolution II represented.37

(q) The representative of São Tomé and Principe reiterated his
delegation’s position against the reopening of negotiations on Part XI of the
draft Convention, particularly with regard to the basic elements. Experience
had shown that, whenever Part XI was discussed, it was the developing coun-
tries that made concessions. Acceptance of the concerns of the industrialized
countries on the fundamental issues of Part XI and the related annexes, as
expressed in documents A/CONF.62/L.121 and L.122, could destroy the paral-
lel system, which was the cornerstone of the draft Convention.38

(r) The representative of Hungary said that his delegation saw the amend-
ments submitted by delegations as falling roughly into three categories. The
first category contained those which were clearly opposed to the major com-
ponents of the package deal which had been so painstakingly worked out over
the previous eight years; those his delegation would not accept. Among them
were the extensive proposals submitted in document A/CONF.62/L.121 by the
United States and six other developing countries, which would radically alter
32 important articles in Part XI of the Convention and relevant annexes. As the
Chairman of the Group of 77 had stated, such amendments were designed to
upset the delicate balance of the compromise reached on some of the key
elements of the deep seabed mining regime.39

(s) The representative of China said that in accordance with its position
of principle on Part XI of the draft Convention and the related Annex III, his
delegation had welcomed the statement of the representative of the United
States on 15 April, to the effect that its delegation had withdrawn its “Green
Book” and was ready and willing to be a part of the consensus for the adoption
of the Convention by 30 April. However, the fact that the United States to-
gether with six other countries, was again asking for a large number of
substantive amendments to the Convention was hardly in line with that atti-
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tude; it was to be hoped that the delegation of the United States would prove
the validity of its words through actions.40

(t) The representative of Congo pointed out in connection with the
amendments to Part XI of the draft Convention (A/CONF.62/L.121 and L.122)
that the text as it stood provided a democratic and balanced system for manag-
ing the resources of the sea and the seabed as the common heritage of mankind
with due regard for the reasonable self-interest of certain countries. It reflected
a consensus reached after lengthy and very detailed negotiations in which the
authors of the amendments had played a very active part.

Moreover, through the Enterprise, a unitary system had been established
under which all peoples of the world held the monopoly for the direct exploita-
tion of the sea’s resources. Moreover through the Authority, provision had
been made for a parallel system of exploitation by certain public and private
national enterprises, most of them from the countries which had submitted the
amendments in documents A/CONF.62/L.121 and L.122. Through the Enter-
prise, the parallel system accorded those national enterprises, the privilege of
individual access to the sea’s resources and therefore required them to provide
and ensure the financing of the transfer of technology required for exploitation
of those resources. The effort of the two amendments A/CONF.62/L.121 and
L.122 would be to reduce the parallel system to a unitary system for the benefit
of a few powerful national enterprises in the rich countries.

The amendments in documents A/CONF.62/L.121 and L.122 were a severe
blow to the concept of the resources of the sea and the seabed as the common
heritage of mankind.

The proposed amendments to Annex III would have the effect of awarding
contracts for exploitation to any company holding a contract for exploration
and the obligation to transfer technology to the Enterprise would become a
mere recommendation.41

(u) The representative of Kenya said that a number of amendments had
been proposed which seemed designed to shatter the package which had been
so laboriously put together. He did not doubt the good faith of the sponsors of
those amendments, but if each individual State had pursued its own interests
in a similar way, there would have been no draft Convention. He appealed to
the sponsors of amendments which would change the draft Convention sub-
stantially to withdraw them if there was no prospect of reaching a consensus
on them. It was essential that all States should demonstrate the political will
necessary to conclude the Convention on the Law of the Sea.42

(v) The representative of Pakistan said that his delegation held firmly to
the view that Part XI was a package of negotiated texts which should not be
subjected to fundamental and substantial changes. He hoped that the delega-
tions which had submitted amendments to Part XI would agree that the package
should be left intact; to insist on substantial changes would inevitably wreck
the package and would be unacceptable to a vast majority of the Conference.
He therefore urged those delegations which had proposed amendments to Part
XI to withdraw them and not to press them to a vote.43
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(w) The representative of Zambia said that his delegation found it very
difficult to understand, let alone accept the amendments proposed in documents
A/CONF.62/L.100, L.104, L.121 and L.122. The second document (L.104), in par-
ticular, which appeared to be a successor to the document of the Group of 11,
amounted to a betrayal of the draft Convention. The Group of 11 had originated
in an attempt to break out of the impasse in negotiations between the Group of 77
and the industrial nations which wished to exploit the Area. Unfortunately, its
document had since taken on a life of its own, and a well-meant effort had been
distorted to suit certain national ambitions. Since some sponsors of the amend-
ment had said that they could live with the draft Convention as it stood, his
delegation hoped that the amendment would be withdrawn.44

At the 174th meeting, on 23 April 1982, the President of the Conference
read out his report contained in document A/CONF.62/L.132 on his efforts to
achieve general agreement in the period of deferment of voting on the amend-
ments submitted in documents A/CONF.62/L.96 to L.126 and drew attention to
the proposals in the annexes to his report. He reminded the Conference that a
number of amendments were submitted to Part XI of the draft Convention. At
the request of the sponsors of these amendments and with the concurrence of
other delegations, the President and the Chairman of the First Committee con-
ducted intensive consultations on these amendments. In assessing the results
of these consultations, the President has borne in mind that the basic texts of
the Conference are contained in document A/CONF.62/L.78, L.93 and L.94 and
any modifications thereon must offer a substantially improved prospect of
achieving general agreement. Guided by this criterion, the President felt able to
recommend only three modifications to the provisions of Part XI in document
A/CONF.62/L.78.45

Following are excerpts from document A/CONF.62/L.132 and Add.1. Al-
though none of them is related directly to the Enterprise, draft resolution II
governing preparatory investment in pioneer activities relating to polymetallic
nodules in Annex IV of the documents touches upon the Enterprise.46 Annex
IV is hereafter reproduced:

A/CONF.62/L.132 and Add.1
Report of the President to the Conference in accordance with rule 37 of the

rules of procedure47

...

ANNEX IV
PROPOSED NEW TEXT TO DRAFT RESOLUTION II TO

REPLACE THE TEXT
 CONTAINED IN DOCUMENT A/CONF.62/L.94:

DRAFT RESOLUTION II GOVERNING PREPARATORY INVESTMENT IN
PIONEER ACTIVITIES RELATING TO POLYMETALLIC NODULES

The Third United Nations Conference on the Law of the Sea,
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Having this day adopted the Convention on the Law of the Sea the
(‘Convention’)

 Having this day also established by resolution the Preparatory Com-
mission for the International Seabed Authority and the International Tribunal
for the Law of the Sea (the ‘Commission’) and directed it to prepare such
draft rules, regulations and procedures as it deems necessary to enable the
Authority to commence its functions, as well as to make recommendations for
the early entry into effective operation of the Enterprise;

Desirous of making provision for investments by States and other enti-
ties made in a manner compatible with the international regime set forth in
Part XI of the Convention and the annexes relating thereto, prior to the entry
into force of the Convention;

Recognizing the need to ensure that the Enterprise will be provided with
the funds, technology and expertise necessary to enable it to keep pace with
the States and other entities referred to in the preceding paragraph, with
respect to activities in the Area;

Decides as follows:
1.   For the purposes of this resolution:
(a) ‘ pioneer investor’ refers to:

(i) France, Japan, India and the Union of Soviet Socialist Repub-
lics, or a State enterprise of each of those States or one natural or
juridical person which possesses the nationality of or is effec-
tively controlled by each of those States, or their nationals,
provided that the States concerned sign the Convention and the
States or State enterprises or natural or juridical persons have
expended, prior to 1 January 1983, an amount equivalent to at
least $US 30 million (United States dollars calculated in con-
stant dollars relative to 1982) in pioneer activities and has
expended no less than 10 per cent of that amount in the location,
survey and evaluation of the area referred to in paragraph 3 (a);

(ii)  four entities, whose components being natural or juridical per-
sons possess the nationality of, or are effectively controlled by,
one or more of the following States: Belgium, Canada, the Fed-
eral Republic of Germany, Italy, Japan, Netherlands, the United
Kingdom of Great Britain and Northern Ireland and the United
States of America or their nationals, provided that the certify-
ing State or States sign the Convention and the entity concerned
has expended, prior to 1 January 1983, the levels of expendi-
ture and for the purpose stated in subparagraph (a) (i);

(iii) any developing State signatory of the Convention or any State
entity or natural or juridical person which possesses the na-
tionality of such State or is effectively controlled by it or its
nationals, or any group of the foregoing which, prior to 1 Janu-
ary 1985, has expended the levels of expenditure and for the
purpose stated in subparagraph (a) (i);
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The rights of the pioneer investor may devolve upon its successor in
interest;

(b) ‘pioneer activities’ means undertakings, commitments of resources,
investigations, findings, research, engineering development and
other activities relevant to the identification, discovery and system-
atic analysis and evaluation of polymetallic nodules and to the
determination of the technical and economic feasibility of exploita-
tion. Pioneer activities include:
(i) any at-sea observation and evaluation activity which has as its

objective the establishment and documentation of:
a. the nature, shape, concentration, location and grade of

polymetallic nodules;
b. the environmental, technical, and other appropriate fac-

tors which must be taken into account prior to exploitation;
(ii) the taking from the deep seabed of polymetallic nodules with a

view to the designing, fabricating and testing of equipment
which is intended to be used in the exploitation of polymetallic
nodules.

(c) ‘certifying State’ means a signatory of the Convention standing in
the same relation to a pioneer investor as would a sponsoring State
pursuant to Annex III, article 4 of the Convention and which certi-
fies the level of investment specified in subparagraph (a);

(d) ‘polymetallic nodules’ means one of the resources of the Area, con-
sisting of any deposit or accretion on or just below the surface of the
deep seabed consisting of nodules which contain manganese, nickel,
cobalt and copper:

(e) ‘pioneer area’ means an area allocated by the Commission to a pio-
neer investor for pioneer activities pursuant to this resolution. A
pioneer area shall not exceed 150,000 square kilometres. The pio-
neer investor shall relinquish portions of the pioneer area to revert to
the international Area, in accordance with the following schedule:
(i) 20 per cent of the area allocated by the end of the third year

from the date of the allocation;
(ii) an additional 10 per cent of the area allocated by the end of the

fifth year from the date of the allocation;
(iii) an additional 20 per cent of the area allocated or such larger

amount as would exceed the exploitation area decided upon by
the Authority in its rules, regulations and procedures, after
eight years from the date of the allocation of the area or the
date of the award of a production authorization, whichever is
earlier;

(f) ‘Area,’ ‘Authority,’ ‘activities in the Area’ and ‘resources’ shall have
the meanings assigned to those terms under the Convention.

2. As soon as the Preparatory Commission begins to function, any
State signatory of the Convention may apply to the Commission on its own
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behalf or on behalf of any State enterprise or entity or natural or juridical
person specified in paragraph 1(a), for registration as a pioneer investor.
The Commission shall register the applicant as a pioneer investor if the
application:

(a) in the case of a State signatory, is accompanied by a statement
certifying the level of expenditure made in accordance with para-
graph 1 (a), and, in all other cases, a certificate concerning such
level of expenditure issued by a certifying State or States; and

(b) is in conformity with the other provisions of this resolution, includ-
ing paragraph 5;

3. (a)  Every application shall cover a total area, which need not be a
single continuous area, sufficiently large and of sufficient estimated
commercial value to allow two mining operations. The application
shall indicate the co-ordinates of the area, defining the total area
and dividing it into two parts of equal estimated commercial value,
and contain all the data available to the applicant with respect to
both parts of the area. Such data shall include, inter alia, informa-
tion relating to mapping, sampling, the density of nodules and the
composition of metals in them. In dealing with such data, the Com-
mission and its staff shall act in accordance with the relevant
provisions of the Convention and its annexes concerning the confi-
dentiality of data;

(b) Within 45 days of receiving the data required by subparagraph (a)
above, the Commission shall designate the part of the area to be
reserved in accordance with the Convention for the conduct of ac-
tivities by the Authority through the Enterprise or in association
with developing States. The other part of the area shall be allocated
to the pioneer investor as a pioneer area;

4. No pioneer investor may be registered in respect of more than one
pioneer area. In the case of a pioneer investor which is made up of two or
more components, none of such components may apply to be registered as a
pioneer investor in its own right or under paragraph 1 (a) (iii):

5. (a)  Any State signatory which is a prospective certifying State shall
ensure, before making applications to the Preparatory Commission
under paragraph 2, that areas in respect of which applications are
made do not overlap with one another or with areas previously
allocated as pioneer areas. The States concerned shall keep the
Commission currently and fully informed of any efforts to resolve
conflicts with respect to overlapping claims and the results thereof;

(b) Certifying States shall, prior to the entry into force of the Conven-
tion, ensure that pioneer activities are conducted in a manner
compatible with it;

(c) In carrying out the conflict resolution procedure required under sub-
paragraph (a) above, the prospective certifying States, including all
potential claimants, shall resolve their conflicts by negotiations within
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a reasonable period. If such conflicts have not been resolved by 1
March 1983, the prospective certifying States shall arrange for the
submission of all such claims to binding arbitration in accordance
with United Nations Commission on International Trade Law arbi-
tration rules to commence not later than 1 May 1983 and to be
completed by 1 December 1984. If one of the States concerned does
not wish to participate in the arbitration, it shall arrange for a juridi-
cal person of its nationality to represent it in the arbitration. The
arbitration tribunal may, for good cause, extend the deadline for the
making of the award for one or more 30-day periods;

(d) In determining the issue as to which applicant involved in a conflict
shall be awarded all or part of each area in conflict, the arbitral
tribunal shall find a solution which is fair and equitable, having
regard, with respect to each applicant involved in the conflict, to
the following factors:
(i)  deposit of the relevant co-ordinates with the prospective certi-

fying State or States not later than the date of adoption of the
Final Act or 1 January 1983, whichever is earlier;

(ii) the continuity and extent of past activities relevant to each
area in conflict and the application area of which it is a part;

(iii) the date on which each pioneer investor concerned or prede-
cessor in interest or component organization thereof commenced
activities at sea in the application area;

(iv) the financial cost of activities measured in constant dollars
relevant to each area in conflict and to the application area of
which it is a part; and

 (v)  the time when activities were carried out and the quality of
activities;

6. A pioneer investor registered pursuant to this resolution shall, as
from the date of such registration, have the exclusive right to carry out pio-
neer activities in the pioneer area allocated to him;

7. (a)  Every applicant for registration as a pioneer investor shall pay
to the Commission a fee of $US 250,000. When the pioneer investor
applies to the Authority for a plan of work for exploration and
exploitation the fee referred to in Annex III, article 13, paragraph 2
shall be $US 250,000;

(b) Every registered pioneer investor shall pay an annual fixed fee of
$US 1 million commencing from the date of the allocation of the
pioneer area. The payments shall be made by the pioneer investor to
the Authority upon the approval of its plan of work for exploration
and exploitation. The financial arrangements undertaken pursuant
to such plan of work shall be adjusted to take account of the pay-
ments made pursuant to this paragraph;

(c) Every registered pioneer investor shall agree to incur periodic ex-
penditures, with respect to the pioneer area allocated to it, until
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approval of its plan of work pursuant to paragraph 8, of an amount to
be determined by the Commission. The amount should be reasonably
related to the size of the pioneer area and the expenditures which
would be expected of a bona fide operator who intends to bring the
area into commercial production within a reasonable time:

8. (a)  Within six months of the entry into force of the Convention and
certification by the Commission in accordance with paragraph 11
hereof of compliance with the provisions of this resolution, the pio-
neer investor so registered shall apply to the Authority for a plan of
work for exploration and exploitation, in accordance with the Con-
vention. The plan of work in respect of such application shall comply
with and be governed by the relevant provisions of the Convention
and the rules, regulations and procedures of the Authority, includ-
ing the operational requirements, the financial requirements and
the undertakings concerning the transfer of technology. Accord-
ingly, the Authority shall approve such application;

(b) When an application is made by an entity other than a State, pursu-
ant to subparagraph (a), the certifying State or States shall be deemed
to be the sponsoring State for the purposes of Annex III, article 4 of
the Convention, and shall thereupon assume such obligations;

 (c) No plan of work for exploration and exploitation shall be approved
unless the certifying State is a party to the Convention. In the case of
the entities referred to in paragraph 1 (a) (ii), the plan of work for
exploration and exploitation shall not be approved unless all the
States whose natural or juridical persons comprise those entities
are parties to the Convention. If any such State fails to ratify the
Convention within six months after it has received a notification
from the Authority that an application by it, or sponsored by it, is
pending, its status as a pioneer investor or certifying State, as the
case may be shall terminate, unless the Council, by a majority of
three fourths of its members present and voting, decides to postpone
the terminal date by a period not exceeding six months;

 9. (a)  In the allocation of production authorization, in accordance
with article 151 of the Convention and Annex III, article 7, the
pioneer investors who have obtained approval of plans of work for
exploration and exploitation shall have priority over all applicants
other than the Enterprise as contained in paragraph 2 (c) of article
151. After each of the pioneer investors has obtained production
authorization for its first mine site, the priority for the Enterprise
contained in Annex III, article 7, paragraph 6 shall apply;

(b) Production authorizations shall be issued to each pioneer investor
within 30 days of the date on which the pioneer investor notifies the
Authority that it will commence commercial production within five
years. If a pioneer investor is unable to begin production within the
period of five years for reasons beyond its control, it shall apply to
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the Legal and Technical Commission for an extension of time. The
said Commission shall grant such extension of time, for a period not
exceeding five years and not subject to further extension, if it is
satisfied that the pioneer investor cannot begin on an economically
viable basis at the time originally planned. Nothing in this sub-
paragraph shall prevent the Enterprise or any other pioneer
applicant, who has notified the Authority that it will commence
commercial production within five years, from being given a prior-
ity over any applicant who has obtained an extension of time under
this subparagraph;

(c) If, upon being given notice, pursuant to subparagraph (b), that the
Authority determines that the commencement of commercial pro-
duction within five years would exceed the production ceiling in
Article 151, paragraph 2, the applicant shall hold a priority over
any other applicant for the award of the next production authoriza-
tion allowed by the production ceiling;

(d) In the event that two or more pioneer investors apply for production
authorizations to begin commercial production at the same time
and Article 151, paragraph 2 (a) would not permit all such produc-
tion to commence simultaneously, the Authority shall notify the
pioneer investors concerned. Within three months of such notifica-
tion, they shall decide whether and, if so, to what extent they wish to
apportion the allowable tonnage among themselves;

(e) If, pursuant to subparagraph (d) above, they decide not to appor-
tion the available production among themselves, they shall agree
on an order of priority for production authorizations, and all subse-
quent applications for production authorizations will be granted
after those referred to in this subparagraph have been approved;

(f) If, pursuant to subparagraph (d), they decide to apportion the avail-
able production among themselves, the Authority shall award each
of them a production authorization for such lesser quantity as they
have agreed. In each such case the stated production requirements
of the applicant will be approved and their full production will be
allowed as soon as the production ceiling admits of additional ca-
pacity sufficient for the applicants involved in the competition. All
subsequent applications for production authorizations will be
granted only after the requirements of this subparagraph have been
met and the applicant is no longer subject to the reduction of pro-
duction provided for in this subparagraph;

(g) If the parties fail to reach agreement within the stated time period, the
matter shall be decided immediately by the ........... in accordance with
the criteria set forth in article 7, paragraph 3 and 5 of Annex III;

 10. (a)  Any rights acquired by entities, or natural or juridical persons
which possess the nationality of or are effectively controlled by a
State or States whose status as certifying State has been terminated,
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shall lapse unless the pioneer investor alters its nationality and
sponsorship within six months of the date of such termination as
provided for in subparagraph (c);

 (b) A pioneer investor may alter its nationality and sponsorship from
that prevailing at the time of its registration as a pioneer investor to
that of any State Party to the Convention which has effective control
over the pioneer investor in terms of paragraph 1(a);

(c) Alterations of nationality and sponsorship pursuant to this para-
graph shall not affect any right or priority conferred on a pioneer
investor pursuant to paragraphs 6 and 8 of this resolution:

11. The Commission shall:
(a) provide pioneer investors with the certificates of compliance with

the provisions of this resolution referred to in paragraph 8 hereof;
and

(b) incorporate in its final report, provided for in paragraph 10 of reso-
lution I of the Conference, details of all registrations of pioneer
investors and allocation of pioneer areas pursuant to this resolu-
tion;

 12. In order to ensure that the Enterprise is able to carry out activities in
the Area in such a manner as to remain in step with States and other entities:

(a)  Every registered pioneer investor shall:
(i) carry out exploration at the request of the Commission in the

area reserved pursuant to paragraph 3 of this resolution in
connection with its application for activities by the Authority
through the Enterprise or in association with developing States
on the basis that the costs so incurred plus interest thereon at
the rate of 10 per cent per annum shall be reimbursed;

(ii) provide training at all levels for personnel designated by the
Commission;

(iii) undertake, prior to the entry into force of the Convention, to
perform the obligations prescribed in the provisions of the Con-
vention relating to transfer of technology;

(b)  Every certifying State shall:
(i) ensure that the necessary funds are made available to the

Enterprise in a timely manner in accordance with the pro-
visions of the Convention, upon its entry into force; and

(ii) report periodically to the Commission on the activities car-
ried out by it, by its entities or natural or juridical persons;

13. The Authority and its organs shall recognize and honour the rights
and obligations arising from this resolution and the decisions of the Prepa-
ratory Commission taken pursuant to it:

14. Without prejudice to paragraph 13, this resolution shall have effect
until the entry into force of the Convention;

15.  Nothing in this resolution shall derogate from the provisions of
Annex III, article 6, paragraph 3 (c) of the Convention.
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At the 175th meeting, on 26 April 1982, the President of the Conference
appealed to all sponsors of draft amendments not to press for their amendments
to be put to the vote. He said that if a controversial and divisive amendment were
put to the vote and adopted, it could jeopardize the Conference’s hopes of
adopting the Convention by consensus. He indicated that some members had
already responded to that appeal. The United States representative said that his
delegation and the other sponsors of the amendments in documents A/CONF.62/
L.121 and L.122 were prepared not to press for a vote on their amendments
provided that the sponsors of other amendments did likewise.48

The President’s appeal was echoed with support from sponsors of the
proposed amendments contained in document A/CONF.62/L.104. Accordingly
all the amendments to the articles related to the Enterprise were withdrawn.49

The report of the President (A/CONF.62/L.132) was discussed at the 177th,
178th and 179th Plenary meetings on 28 and 29 April 1982.50

Following are the excerpts of statements relevant to the Enterprise:
(a) The representative of Peru, speaking as Chairman of the Group of 77,

said that he wished to comment in particular on the proposals contained in
Annexes IV and V of the report of the President (A/CONF.62/L.132). The Group
of 77 was willing in principle to accept those proposals, although to do so
would mean making concessions, the magnitude of which should be recog-
nized by other members. The draft resolution in Annex IV was not in the Group’s
interest and the Group would like to see it brought further into line with the
basic parameters of the Convention. Its main concerns, which had already
been expressed directly to the President, related to the size of the pioneer area
(paragraph 1(e)) of the draft resolution II and the status of the Enterprise, as
outlined in paragraphs 9 (a) and 9 (b).51

(b) The representative of Sierra Leone said that his delegation had un-
derstood that the so-called parallel system of exploration and exploitation laid
down in the Convention would place the Enterprise on an equal footing with
other entities involved in seabed mining. The new draft resolution II in Annex
IV of the report of the President (A/CONF.62/L.132), however would create an
unbalanced and inequitable regime. Its legal effect would be to restore legiti-
macy to the unilateral national legislation already enacted by certain countries,
namely France, the United Kingdom, the United States and the Federal Repub-
lic of Germany, authorizing and regulating the mining of polymetallic nodules
outside the provisions of the Convention. That legislation called for the recip-
rocal recognition of authorizations issued by the States concerned, and also
dealt with the resolution of potential conflicts concerning the size and shape of
unexplored areas. The Conference had declared all such legislation illegal, but
the proposed draft resolution II, by implication, recognized and legitimised it.
The draft resolution also made provision for exploration before the entry into
force of the Convention and for resolution of conflicts with respect to overlap-
ping claims. It would thus place certain countries in a privileged position and
prevent the parallel system from coming into effect, at least for many years, and
perhaps forever, if the privileged countries decided to set up a cartel against
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which the Enterprise would not be able to compete. Paragraphs 1 and 9, in
particular were weighed against the Enterprise.52

(c) The representative of Zambia said that his delegation’s understand-
ing of paragraph 9 (a) of the draft resolution II was that it would suspend or
freeze the parallel system, which might therefore not come into operation until
the twenty-eighth year when, if all went well, the Enterprise would have its
eight mine sites. Such provision was unfair.53

(d) The representative of Trinidad and Tobago said that in order to cor-
rect what appeared to be an imbalance in the development of the parallel system,
it might be necessary to make certain changes in paragraph 9 (a) so as to
ensure that exploitation of the reserved areas could take place during the
interim period whenever fewer reserved sites than non-reserved sites were
under exploitation.54

(e) The representative of Guyana said he was unhappy about the prepa-
ratory investment protection provisions; in his view, draft resolution II did not
give the Enterprise the competitive edge which it should have by right. The
draft resolution gave little encouragement to those States which considered
that the majority of mankind in the developing countries were represented by
the Enterprise, because the Enterprise would have only one mine site while the
few States in the other groups would certainly have six or seven. However, he
understood that what was practically attainable might not be acceptable to all;
that was the case with draft resolution II, but he would not raise any formal
objection to the President’s proposals.55

(f) The representative of Algeria said that Annex IV concerning the draft
resolution on preparatory investment caused his delegation serious concern
because of certain provisions which would lead to the collapse of the parallel
system. The provisions relating to the size of a pioneer area, to the number of
mine sites reserved for the Enterprise made the draft resolution controversial.56

(g) The representative of Iran noted, with regard to the draft resolution
contained in Annex IV, that most of the texts submitted at the current Session
had the drawback of emphasizing the protection of preparatory investment at
the expense of the international community’s interests in the common heritage
of mankind. The President’s report was open to the same criticism, since it
unduly increased the number of “pioneer investors,” who would be the future
competitors of the Enterprise, and barred the way to the development of the
parallel system that was the very foundation of the regime for exploitation of
the common heritage. Where the definition of a pioneer investor was con-
cerned, he felt that the President’s proposal, by expressly listing in paragraphs
1(a) and (b) the States which would have that status, ensured that they would
be recognized as such. That list would become to some extent a source of law,
inasmuch as the Preparatory Commission would, in accordance with para-
graph 2 of the draft resolution, register almost automatically any entity that
applied for registration as a pioneer investor. The requirements laid down in
the paragraph consisted mainly of a statement, by the State designated in
paragraph 1, certifying the level of expenditure made by that State or any of its



336

entities. Those misgivings were even more justified in view of the fact that the
approval of plans of work by the Authority, as provided for in paragraph 8 (a),
was not subject to adequate safeguards. It seemed to his delegation that,
under the terms of paragraph 8, the functions of the Authority with respect to
the approval of plans of work were not discretionary but mandatory.

Although he approved of the inclusion in paragraph 1 of a formula in
favour of developing countries, he pointed out that that formula might ulti-
mately benefit certain entities of developing countries wishing to begin
exploitation of the seabed, since there was a risk that the status of pioneer
investor might be granted with the concurrence of some developing countries
and at the expense of the Enterprise. In order to prevent possible abuses, the
provisions of paragraph 10 must be strengthened so that the Preparatory Com-
mission could satisfy itself that States Parties to the Convention did not have
effective control over entities possessing their nationality. Secondly, the pro-
posals contained in the report would have a serious impact on the parallel
system and might in fact hamstring it for the entire period before the Review
Conference. The eleven States listed in paragraphs 1 (a) and (b) would in
practice be assured of access to some two million square kilometres of the
richest part of the international area, which from the very moment of the entry
into force of the Convention would be closed to the Enterprise. It had been
argued that the reversion clause reduced the drawbacks of the excessive size
of the “pioneer area,” but that was by no means certain, since the entity en-
gaged in exploitation might relinquish those portions of the Area which
exploratory operations showed to be least promising. Unfortunately, the Enter-
prise would be excluded not only during the exploration phase, since paragraph
9 (a) suspended priority for the Enterprise with regard to the issue of produc-
tion authorizations until the pioneer investors had obtained production
authorization for their first mine site. Despite the exception provided for in
paragraph 9 (b) of the draft resolution, paragraph 9 (a) entailed a serious risk of
imbalance, to the detriment of the Enterprise in terms of the number of mine
sites it could obtain in the first years of the production. His delegation could
not agree to such discrimination, which cast doubt on the working of the
parallel system that it had accepted as a provisional compromise. The provi-
sional regime proposed in the President’s report for preparatory investment
would postpone for a long time the establishment of the unitary system which
had been and continued to be the ultimate objective for his delegation.57

(h) The representative of Uruguay said with respect to draft resolution II
concerning preparatory investments in Annex IV of the report, it was neces-
sary to strike a balance between the actual and the ideal administration of the
common heritage of mankind. It should be borne in mind that the aim was to
construct a set of provisions which were essentially of a transitional nature so
that flexible formulae could be used pending the establishment of a definitive
regime. However, the wording of the final sentence of paragraph 9 (a) of the
draft resolution should be amended in order to give a better reflection of the
essence of the parallel system. At the very least, it was important to eliminate
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the rigid condition of precedence for pioneer investors with regard to priority
for the Enterprise, in accordance with article 7, paragraph 6, of Annex III to the
Convention, pending a formulation that would offer the best prospects for
consensus.58

(i) The representative of Ivory Coast said that the draft resolution in
question was very unbalanced; it differed considerably from the earlier draft
and buttressed the rights of private entities and of a few countries at the
expense of the Authority, which ended up with duties and obligations but very
few rights. It contained provisions (paragraphs 1(e) and 9 (a)) which at some
future time might seriously limit the rights of the Authority or the Enterprise,
especially in terms of the effective implementation by the Enterprise of the
parallel system, because of the large number of sites allocated to pioneer in-
vestors and the unjustifiable size of those sites.59

(j) The representative of Zaire said that with respect to paragraph 9 (a)
of draft resolution II contained in Annex IV to the report, it must be pointed out
that the provision would for a time reverse the parallel system which had cost
so much effort. It has been said that after the first stage, the system would
operate as envisaged. However, it was difficult to foresee when the first stage
would end and above all, whether there would be any resources left to exploit
when the second stage was reached.

The Enterprise, if it came into operation, would have certain advantages:
the exploration would have been done and the financing and technology pro-
vided by the pioneer investors. Nevertheless, it was necessary to proceed
cautiously, because those positive factors could also affect its autonomy.60

(k) The representative of New Zealand said that the proposals in the
President’s report were a substantial step towards general agreement.  There was
still no consensus regarding the texts which would govern deep seabed mining,
but he nevertheless believed that Annex IV to the report was a remarkable achieve-
ment. The industrialized countries had sought a regime that would enable pioneer
investors to proceed with exploration on a sound financial basis in the interim
period before the Convention entered into force and with security for invest-
ments made during that period, and he thought that that objective had been met
in a fair and reasonable way and that the President’s proposal was a balanced
one. Only a small number of pioneer entities were contemplated, while the Enter-
prise was given a valuable headstart and the fundamentals of the parallel system
were well represented. Moreover the proposal offered good prospects for con-
sensus on arrangements for the protection of preparatory investments.61

(l) The representative of Madagascar said that if the Enterprise was to
be treated as a poor relation, as the machinery provided for in the draft resolu-
tion in Annex IV seemed to imply, the rules in the Convention governing the
status and operation of the Enterprise, particularly as regards the absolute
priority which the Enterprise should have in obtaining a second site, would be
vitiated. He saw no reason why rules applying to pioneer investors should be
contained in a document which was merely an addendum to the constitutional
provisions of the law of the sea.62
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(m) The representative of the Libyan Arab Jamahiriya said, with refer-
ence to Annex IV of the President’s report (A/CONF.62/L.132), that when the
Conference had decided at the 174th meeting on 23 April, that all efforts at
reaching general agreement had been exhausted, neither the Group of 77 nor
the group of African States had in fact had time to study the proposal properly
and express their views. It was therefore possible that even if the proposals in
the annex were formally adopted, sufficient objections to them might be raised
to prevent the Conference from reaching consensus on the Convention. It
appeared from paragraph 1 of draft resolution II contained in Annex IV that the
major part of the Area was to be divided among a handful of countries, which
would then have it virtually to themselves for thirty or forty years. That provi-
sion seriously jeopardized the parallel system and put the Enterprise in a very
disadvantageous position.63

(n) The representative of Senegal said, with regard to Annex IV, that his
delegation welcomed the provision allowing developing countries to become
pioneer investors, but thought that it should be implemented with great care.
The protection of the preparatory investments could jeopardize the parallel
system and widen the gap between developing and developed countries. A
pioneer area should not be as large as 150,000 square kilometres, and the
Preparatory Commission would have to ensure that the portions to be relin-
quished in accordance with paragraph 1 (e) were not the least productive parts.
The protection of preparatory investments must not take precedence over the
viability of the Enterprise, the implementation of the parallel system and above
all, the key idea that the seabed was the common heritage of mankind, which
was one of the most innovative concepts in modern international law.64

(o) The representative of Qatar said that its only objection to the draft
resolution in Annex IV related to paragraph 1 (e) concerning pioneer areas. The
size of the Area which it was proposed to grant to pioneer investors was
excessive and would reduce the common heritage of mankind. His delegation
considered that the Area should be limited to 100,000 square kilometres; a
larger area might well lead to monopolies by a small number of countries. There
should also be equality of treatment as between the Enterprise and the entities
referred to in paragraph 1 (a). If those two requirements were taken into ac-
count his delegation could accept draft resolution II.65

At the 180th Plenary meeting, on 29 April 1982, the President of the Con-
ference said in its report on Informal Consultations conducted on 27 and 28
April that the representatives of the Group of 77 had made three requests
concerning the draft resolution in Annex IV. First they had maintained that the
size of the pioneer area contained in paragraph 1 (e) was too large and should
be reduced. Secondly, they had requested that in paragraph 9 (a), the Enter-
prise should be guaranteed production authorization in respect of two mine
sites instead of one and that the authorization should enjoy priority over the
pioneer investors. Thirdly, they had requested that the industrialized countries
should assist the Enterprise in financing the exploration and exploitation of the
second mine site. The last demand had been opposed by the Soviet Union and
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others. They had argued that it was an unacceptable attempt to reopen the
negotiations on financial matters which had been conducted in Negotiating
Group 2 and which had been settled. In respect of the first and the second
demands, a deal had been struck whereby in return for the Group of 77 not
insisting on its position on paragraph 1 (e), the industrialized countries would
agree that the Enterprise should have production authorization for two mine
sites and such production authorization would enjoy priority over the pioneer
investors. That proposed reformulation of paragraph 9 (a) was contained in the
annex to document A/CONF.62/L.141.66

With respect to the proposals of the United States and the other sponsors
of document A/CONF.62/L.121, he said that the relevant negotiations and con-
sultations had been conducted within the following parameters. Firstly, any
proposed modification must not call into question the fundamental framework
and elements of the existing text of Part XI and the related annexes; secondly,
any proposed modification must take into account the interests of other coun-
tries and must not be harmful to them; and thirdly, the proposed modification
must be negotiated within the framework and deadlines set out in document A/
CONF.62/L.116. On that basis, he had proposed a number of modifications (A/
CONF.62/L.141, annex) to Part XI and to Annex III which in his view, did not
hurt the interests of the developing countries or the countries of the group of
Eastern European (socialist) States and which would enhance the prospects
that the United Sates and the other major industrialized countries would sign
and ratify the Convention. It was his hope that all delegations would support
the proposed modifications. He was asking the developing countries to make
a series of unilateral concessions to the United States and other industrialized
countries, bearing in mind that those concessions did not hurt in any signifi-
cant way the interests of their group or of their countries, that that price was
worth paying in order to enhance the prospects of attracting universal support
for the Convention, and that Part XI was not only part of the Convention. The
modifications he had proposed to Part XI and the related annexes in the an-
nexes to documents A/CONF.62/L.132 and L. 141 looked meagre compared to
the demands in document A/CONF.62/L.121, but did address most of the fun-
damental concerns of the United States and the other sponsors of the latter
document, and he hoped that it would be possible for them to join the Confer-
ence in adopting the Convention.67

At the 181st Plenary meeting, on Friday 30 April 1982, the President of the
Conference informed the members of the Conference that he had, prior to the
meeting, received a letter from the head of the United States delegation, in
which a recorded vote on the draft Convention was requested in view of the
outstanding difficulties his delegation had with the emerging package. The
President also reminded delegations that the draft Convention contained in
document A/CONF.62/L.78 as modified by document A/CONF.62/L.93, by docu-
ment A/CONF.62/L.132, Annexes I, II, III and V, document A/CONF.62/L.137
and by the annex to document A/CONF.62/L.141 and the related draft resolu-
tions constituted an integral whole.68
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At the 182nd meeting, on Friday, 30 April 1982, the draft Convention to-
gether with the draft resolutions I to IV was adopted by 130 votes to 4 and 17
abstentions. Among the four States which voted against were Israel, Turkey,
United States and Venezuela.69

It was decided that the Conference would resume from 22 to 24 September
1982 to consider the recommendations of the Drafting Committee. At the 183rd
meeting held the 22 September 1982, the Chairman of the Drafting Committee
presented the Committee’s recommendations.70

At the 183rd meeting held on 22 September 1982, the Chairman of Drafting
Committee presented the Committee’s recommendations. The Conference
adopted all the proposals contained in the report of the Chairman of the Draft-
ing Committee.71

During the final part of the Session from 6 to 10 December 1982 held in
Montego Bay, Jamaica, and prior to the signing of the Convention, delegations
were given the opportunity to make statements. Some referred to the Enterprise:

(a) Canada
To ensure that the Enterprise becomes a viable entity, the Convention

includes several unique positions. Parties to the Convention will be required
to finance one Enterprise mine site on the basis of the United Nations scale of
assessment calculated as being applicable to all nations, including non-mem-
bers of the United Nations. Private and national operators will have to agree
to transfer technology to the Enterprise in certain circumstances and pursuant
to defined terms and conditions. While the extent of the funds provided the
Enterprise to purchase technology might well be such as to make the transfer of
mining technology provisions unnecessary, their temporary and unique nature
cannot make them precedents for other international negotiations.

We must also recognize that the best way to ensure that there are suffi-
cient funds to establish the Enterprise is through universal acceptance of the
Convention.72

(b) Peru
In the written statement I shall submit on behalf of the group of Latin Ameri-

can States, I sum up the very special contributions made by the group of Latin
American States to the reform of the law of the sea. Without that support, it would
not have been possible to obtain, among the most important changes to the
former rules, the recognition of the rights of sovereignty and jurisdiction of coastal
States to the 200-mile limit, the new definition of the continental shelf or the
establishment of the International Authority with its operative aim, the Enter-
prise, designed to regulate, control and carry out exploitation of the seabed
beyond the limits of national jurisdiction as the common heritage of mankind.73

(c) Trinidad and Tobago
It has been in a spirit of compromise that my delegation has gone along

with the parallel system of exploitation for the mining of deep seabed manga-
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nese nodules. We would have preferred and we did form part of the consensus
to this effect in the group of Latin American States, a unitary joint venture
system. We believe that only one limb, the private entity limb, of the parallel
system will work. The Convention does not provide adequate guarantees
and we have fought to get such guarantees, but unsuccessfully for the other
limb of the parallel system, the Enterprise, to receive technology for deep-sea
mining and to engage in mining activities under the parallel system on an
equal footing with private entities. The fair and reasonable commercial terms
on which the Enterprise is to purchase seabed technology may in fact turn
out to be prohibitive.74

(d) Ireland
Perhaps the most historic achievement of the Conference is the inclusion

in the Convention of the regime for the international seabed area beyond the
limits of national jurisdiction, an entirely new branch in the international
Law of the Sea. Not surprisingly, this was one of the most controversial fields
covered by the negotiations and is at the root of the misgivings of many of the
countries hesitating to give their approval to the Convention. My country
does not at this stage stand to benefit directly from the exploitation of the
international area as we are neither among the countries having the tech-
nology to engage in and profit from exploitation nor among those that will
be the primary beneficiaries of the wealth accruing to the International Au-
thority from that exploitation. And, while our lack of technological expertise
prevents us from making a detailed assessment of the scheme, our lack of
direct interest probably enables us to take a more detached view of the broad
features of the regime than many other countries can take. We accordingly
think that it is worth making a general observation about it.75

(e) Indonesia
The problems relating to deep seabed mining have caused some anxiety.

Indonesia, like many other developing countries, is dependent to a great
extent on the export of its minerals for its economic development. The miner-
als to be produced from the Area would compete in the world market with
those produced in developing countries. Since the markets for the minerals
are primarily in the highly industrialized countries, complete freedom to
mine and market the seabed resources would create very serious disloca-
tions in the already frail and fragile economies of the developing countries.
It is therefore essential that the International Authority regulate the develop-
ment and exploration of seabed resources which, after all, have been declared
the common heritage of mankind. The Conference has exerted tremendous
efforts and long years of negotiations to achieve a balance that would pro-
tect the economies of the developing countries, bring benefits to the rest of
the world and, at the same time, guarantee the industrialized countries ac-
cess to the resources. In this endeavour, the developing countries have offered
numerous concessions. We are hopeful that after all these conclusions the
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industrialized countries will finally recognize that the present Convention
would provide all States with best legal framework for the exploration of the
resources of the deep seabed area. We are deeply disappointed, however, that
after these efforts to reach a compromise certain industrialized countries are
still demanding more concessions which go beyond the limits of possible
accommodation.76

(f) India
I trust that our experience may also be useful to the Enterprise, the

business arm of the International Seabed Authority, in its exploitation of the
reserved mine sites, in step with the other States and entities.77

(g) Tanzania
Part XI is one of the most important areas of the Convention. In regard to

an area and resources declared to be the common heritage of mankind, it has
been our belief that a system whereby all States would undertake all activi-
ties jointly would have been the best way of ensuring the equitable distributions
of the benefits. At the insistence of the industrial powers, however, we have
compromised on a dual or parallel system. But, even then, the provisions in
that part do not strike a particularly good balance to make the system work
smoothly and effectively. On the one hand, private companies will have al-
most automatic access to the unreserved area. On the other hand, however,
the provisions are full of loopholes which will impede the availability to the
Enterprise of capital and technology to enable it to explore and exploit the
resources of the reserved area.78

(h) Mauritius
The system of exploitation and exploration which is enshrined in the

Convention is the embodiment of the preference of the industrialized coun-
tries for the parallel system, the detriment of the unitary system. It is good to
note that this compromise on the system was made possible by the undertak-
ing given by industrialized countries to give the means, both financial and
technological, to the Enterprise, the operational arm of the International
Seabed Authority, to make it viable. We may rightly ask ourselves the ques-
tion whether this undertaking has been fulfilled. We all know the answer to
that question.

...

What is definite, however, is that Part XI of the Convention represents the
ultimate compromise. Any further tampering with it will result in making a
mockery of the common heritage of mankind.79

(i) Cuba
This is the first triumph in our struggle to establish the new international

economic order even if it is a limited triumph. We now have an international
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system for exploitation of the polymetallic nodules of the seabed situated
beyond the limits of national jurisdiction established by the Convention. The
fact that the International Seabed Authority, made up of all the Member
States, will regulate the exploitation of these immense riches, in order to
ensure so far as possible that in the contemporary world these resources will
be used for the benefit of countries that are relatively less developed, heralds
without any doubt the beginning of a new international economic order in
this sphere, which is so important precisely because of its enormous wealth.80

(j) Belgium
With respect to the regime of exploitation of ocean mineral resources,

Belgium takes the view that the spirit of compromise was not maintained to
the same degree. As a result, the provisions of Part XI of the Convention give
rise to concerns on the part of my Government that, in our view justify its
making a more exhaustive study of the matter. On the basis of that study
which is currently being conducted, the Government of Belgium will reach a
definitive decision as to whether or not it will sign the Convention.81

(k) Yugoslavia
The provisions on the transfer of technology to the Enterprise under fair

and reasonable conditions and the provisions on the initial financing of the
Enterprise are in fact the essence of the parallel system.82

(l) Tunisia
International co-operation thus extends into a new field. According to

the text that has been adopted, developing countries have the same rights to
profits from the great wealth of the international area as developed countries
with the financial and technological means to exploit those resources, par-
ticularly polymetallic nodules. In this area, the International Seabed
Authority is called upon to play a regulating role, in particular by prevent-
ing the over-exploitation of the heritage and unilateral recourse to the
exploitation of those spaces by certain States that would thus be tempted to
bring their selfish interests to bear over the interests of mankind.83

(m) United Kingdom
The British Government has given very careful consideration to the

Convention. Much is acceptable, as I have already indicated. But the pro-
visions relating to the deep seabed, including the transfer of technology,
are unacceptable to my own Government, and a number of other industrial-
ized countries share our misgivings. We need to obtain significant and
satisfactory improvements in the text of these provisions, and we wish in the
months ahead to explore with others the prospects for such improvements.
The Convention remains open for signature for two years, and there is time
for revision before the United Kingdom need to take a final decision on
signature.84
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(n) Republic of  Korea
I should like to stress the serious interest of the Korean Government in

deep seabed mining...
...

... It is therefore the policy of the Korean Government strongly to encour-
age its private companies to participate in deep seabed mining activities. At
the present time, a modest number of our own private companies are prepar-
ing to participate actively in the exploration and exploitation of deep seabed
resources by meeting the requisite conditions laid down under the Conven-
tion. In this connection, I should like to state that the Government of the
Republic of Korea, as one of the developing countries looks forward to orga-
nizing joint ventures with other newly industrializing and developing
third-world countries to exploit the seabed resource.85

(o) The Federal Republic Germany
As a highly industrialized country dependent on development of tech-

nology, on a sufficient supply of raw materials and on free trade, the Federal
Republic of Germany has consistently been critical of the deep seabed regime
worked out by the Conference. We have been especially concerned over the
provisions relating to transfer of technology and production limitation, as
well as over financial burdens resulting from the system, in particular the
highly risky investments in deep seabed mining.86

(p) France
…Certain provisions of Part XI of the Convention and its Annexes III and

IV have serious defects and shortcomings that explain why, unfortunately a
consensus could not be achieved on this text last spring. These defects and
shortcomings relate, for example, to the obligatory transfer of technology,
the cost and financing of the future Authority and the first seat of the Enter-
prise.

The French Government is indeed convinced that the success of the new
regime, the effective establishment of the International Seabed Authority and
the economic viability of the Enterprise will depend on the quality, the ear-
nestness and the results of the work of the Preparatory Commission.87

(q) The Bahamas
... We belong to the school of thought that claims the resources of the

international area to be the common heritage of mankind. The Conference’s
negotiations led us to believe that all participating States shared this belief.
We felt that the task of the Conference was then to work out acceptable
arrangements which would transform the common heritage into meaningful
reality. To our mind the provisions of the Convention, together with the reso-
lution for the protection of the preparatory investment, accomplishes this. We
would have preferred a unilateral rather than a parallel system of exploita-
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tion but we are along with the rest of the developing world, prepared to
accept the present system as a compromise. In doing so, we barred ideologi-
cal differences and concentrated instead on obtaining the best possible
formula which we felt should have been acceptable to all.88

(r) The United States
 …The deep seabed mining regime that would be established by the

Convention is unacceptable and would not serve the interests of the interna-
tional community.

The Conference undertook, for the first time in history, to create novel
institutional arrangements for the regulation of seabed mining beyond the
limits of national jurisdiction. It attempted to construct new and complex
institutions to regulate the exploitation of these resources in a field requir-
ing high technology that has not yet been fully developed, and massive
investments. We had all hoped that these institutions would encourage the
development of seabed resources which, if left undeveloped, would benefit no
one. A regime which would promote seabed mining to the advantage of all
was the objective towards which we laboured.

We regret that objective was not achieved. Our major concerns with the
seabed mining texts have been set forth in the records of the Conference and
I shall not use this occasion to repeat them suffice it to say that along the road
some lost sight of what it was the world community had charged us to do.
They forgot that in the process of political interchange the political and
economic costs can become too high for some participants to bear. They
forgot that to achieve the global consensus we all sought, no nation should
be asked to sacrifice fundamental national interests.89

(s) Pakistan
My delegation, believing firmly in and committed to the concept of the

common heritage of mankind with regard to the resources beyond the limits
for national jurisdiction, is of the view that the Convention does not ad-
equately reflect that concept in the mechanisms, machinery and system of
exploitation adopted by the Conference. It is our apprehension that in prac-
tical terms the major beneficiaries of the parallel system as adopted will be a
few industrialized countries. The system is not likely to lead to a balance in
the exploitation between States or private companies, on the one hand, and
the Enterprise, on the other; and despite determined efforts during the nego-
tiations by the developing countries to protect their legitimate and just
interests and aspirations, it is heavily tilted in favour of the industrialized
world.90

(t) Sierra Leone
... The Convention provides for a parallel system of exploration and

exploitation by private consortia and the Enterprise, the commercial arm of
the International Seabed Authority. The benefit of that compromise outcome
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may again prove illusory to African States. In the first place, the Group of 77
of which the African States are a component part had agreed to a unilateral
system of exploration of mineral nodules, but that was resisted and rejected
by the industrialized countries, which offered a parallel system of develop-
ment of the nodules in exchange for financing the Enterprise to commence
production, the transfer of technology to the Enterprise and a Review Con-
ference after 20 years.

What finally emerged from the package and is written into the Conven-
tion is that the financing of the first mine site for the Enterprise now estimated
to cost between $800 million and $1.2 billion will have to be funded by
contributions from all States Parties and by borrowing. Under this scheme
the poorest African States will be expected to pay approximately $1 million
each to become members of the International Seabed Authority, with no guar-
antee that such investment will yield dividends. In terms of our gross national
product, that is not an inconsiderable membership fee. On the other hand,
when production starts, several African mineral producing countries which
now produce the same commodities as would be produced from seabed min-
ing will find themselves competing with seabed mines and may even go out of
business, with all the consequences that that may involve, while at the same
time the industrialized countries will become self-sufficient even in raw mate-
rials and mineral resources.

The major innovation of the last Session was a scheme to protect prepa-
ratory investments in the seabed area. That feature had been requested by the
industrialized countries, which wanted to ensure that the consortia that
invested money and technology in seabed prospecting would be sure of be-
ing able to mine the sites when seabed mining became commercially feasible.
What emerged as resolution II in one of the annexes to the Final Act was a
scheme to permit up to eight potential mine sites to be explored, evaluated
and exploited by States and international consortia. Although no commer-
cial production can take place until the Convention comes into force, it
assures the pioneers authorization to mine their sites when the Convention
comes into force. Thus the Authority is reduced to a licensing organ and
given the production ceiling, the parallel system will be put on hold. Whereas
private consortia would be allowed to mine sites, the Enterprise, which is
representative of all nations, would be authorized to mine only two. No
African country will be in a position to become pioneer investor by the cut-off
date of 1 January 1985 and thus be able to benefit from the scheme.91
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   DEVELOPMENTS DURING THE SECRETARY-
GENERAL’S INFORMAL CONSULTATIONS ON

OUTSTANDING ISSUES RELATING TO THE DEEP
SEABED MINING PROVISIONS OF THE UNITED

NATIONS CONVENTION ON THE LAW OF THE SEA
(1990-94)

The United Nations Convention on the Law of the Sea was opened for
signature on 10 December 1982 in Montego Bay, Jamaica. On the same day, 119
States signed the Convention and Final Act of UNCLOS III. The Final Act was
also signed by 32 full participants in UNCLOS III which included 23 States and
9 States and territories with observer status. Fiji deposited its instrument of
ratification of the Convention on the same day.1  Following the signature the
Preparatory Commission for the International Seabed Authority and for the
International Tribunal for the Law of the Sea (“the Preparatory Commission”)
was established to prepare for the establishment of the Authority and the
Tribunal, in accordance with resolution I of the Final Act.2

The Preparatory Commission met from 1983 to 1994. The United States did
not attend any of the Sessions. In a statement made on 30 December 1982 the
President of the United States had declared that “ the Preparatory Commission
is called upon to develop rules and regulations for the seabed mining regime
under the treaty. It has no authority to change the damaging provisions and
precedents in that part of the treaty.”3  On the same day during the 1989 sum-
mer meeting of the Preparatory Commission, the Chairman of the Group of 77
made a statement in which he underlined that the developing countries contin-
ued to be ready to hold discussions, without any preconditions, with any
delegations or group of delegations whether signatories or non-signatories to
the Convention on any issues related to the Convention and work of the
Preparatory Commission. He added that as the entry into force of the Conven-
tion became imminent the willingness to do so was born out of a genuine desire
to ensure the universality of the Convention.4  In 1990, the Secretary-General
of the United Nations, Javier Perez de Cuellar undertook some soundings with
key signatory and non-signatory States5  and thereafter decided to convene
Informal Consultations on the outstanding issues.6

These Informal Consultations took place from 1990 to 1994 during which
15 meetings were convened.7  As indicated by the Secretary-General in his
report on the Consultation issued on 9 June 1994, the Consultations could be

PART THREE
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“conveniently divided into two phases. The first phase was devoted to the
identification of issues of concern to some States, the approach to be taken in
examining them and the search for solutions. During the second phase more
precision was given to the results reached so far; additional points were
raised for consideration and participants directed their attention whereby
they might be adopted.”8

 From 1990 to 1991, the first phase of the Consultation, participation in
these Informal Consultations was restricted to some 30 key players including
the three major non-signatory States, Germany, the United States and the United
Kingdom. During the initial part of the first phase the Consultations identified
nine issues as representing areas of difficulty:

• Costs to States Parties
• The Enterprise
• Decision-making
• The Review Conference
• Transfer of technology
• Production limitation
• Compensation fund
• Financial terms of contract
• Environmental considerations.
During the second phase, the Consultations were opened to all delega-

tions and some 75 to 90 delegations attended these meetings. While the nine
issues were considered, it was decided to remove the issue of environmental
considerations from the list as it was no longer considered a controversial
issue in the context of deep seabed mining.9  Following is a chronology of the
discussions relating to the Consultations.

I. First round (19 July 1990)
In his introductory remarks at the first round of Informal Consultations

held on the 19 July 1990, the Secretary-General exhorted all States that had not
done so to ratify or accede to the Convention while recognizing that the prob-
lems with some aspects of the deep seabed mining provisions had inhibited
some States from ratifying or acceding to it. He said these problems had to be
addressed. He pointed out that since the Convention was adopted, eight years
ago, important political and economical changes had taken place, some di-
rectly affecting the seabed mining part of the Convention. Prospects for
commercial mining of deep seabed minerals had receded into the next century,
contrary to the expectations held when the Convention was being negotiated.
International relations had developed from tension and confrontation to co-
operation. The general economic climate had changed markedly in the past
decade. Furthermore as the work of the Preparatory Commission had pro-
gressed, it had brought a more detailed understanding of the practical aspects of
deep seabed mining. This was, according to the Secretary-General, an opportune
time for States to make a concerted effort to resolve the outstanding problems in
a manner satisfactory to all.10  At the same meeting the following seven areas of
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difficulties were identified by the delegation of United Kingdom:11

• The Enterprise
• Costs to States Parties
• Production limitation
• Compensation fund
• Financial terms for commercial operations
• Decision-making
• Review Conference
Two other issues of concern were added to the list by Germany and the

Soviet Union: “transfer of technology” and “environment,” thus bringing the
total issues of concern to nine.12

II. Second round (30 October 1990)
During the second round of Informal Consultations held on 30 October

1990, the industrialized countries voiced their concerns with regard to the nine
issues identified. Regarding the Enterprise and the transfer of technology, the
Convention seeks to ensure that the Enterprise is enabled to operate effec-
tively. For this purpose, 50 per cent of the funds for its initial operation are to be
provided by States Parties by way of long-term interest-free loans. Debts in-
curred by the Enterprise in raising the other half are to be guaranteed by States
Parties. The transfer of technology provisions was designed to ensure that the
Enterprise would have access to the required technology if such technology
was not available on the open market. In such circumstances, the Convention
requires a contractor to make available to the Enterprise the technology that he
is using. The obligation to transfer the technology would apply during the first
ten years of a contract with the Authority and the Authority must pay a fair and
reasonable price for it. A contractor would have the same obligation with re-
spect to developing country operators in the areas reserved for the Authority.

The industrialized countries pointed out that the financial and other privi-
leges accorded to the Enterprise enabled it to undertake activities on more
favourable terms and conditions than commercial operators. Moreover, there
were high costs and risks involved for States Parties in the Enterprise under-
taking mining on its own behalf. The mandatory requirement for transfer of
technology to the Enterprise raised issues of principle. There were also practi-
cal difficulties for the commercial operators, especially if they were not owners
of the technology in question. It was suggested that if the Enterprise which
already had some reserved mining areas were to operate through joint ven-
tures with partners who possess the necessary financial resources as well as
the required technology most of the difficulties could be overcome.13

III. Third round (29 March 1991)
At the third round of Informal Consultations on 25 March 1991 consider-

ation was given to the approach that might be taken in examining these areas of
difficulty. An Information Note of 8 March 1991 issued by the Secretariat had
identified the following approaches:
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(1) to deal with the outstanding issues in a comprehensive manner with
a view to resolving them all; under this approach each item would be
taken up in turn, examined and resolved;14

(2) to deal with some of the issues and postpone consideration of others
to a future date according to developments in deep seabed mining.

The Information Note acknowledged that this approach will raise a num-
ber of questions such as how would the two categories be determined? what
will be the consequence of postponement? will the present provisions relating
to those issues remain a part of the Convention? and at what point will the
issues that have been postponed be taken up for consideration?15

(3) to examine all the outstanding issues with a view to resolving them
and decide on how to deal with those that may remain unresolved.

The Information Note pointed out that this last approach did not exclude
the possibility of resolving all issues nor did it exclude the possibility that
there may be issues which are not capable of being resolved at this time and
therefore may be postponed.16

Another question to be discussed was the instrument in which an agree-
ment on outstanding issues would be embodied. The Information Note
suggested that a protocol be used, the purpose of which would be to facilitate
the general acceptance of the Convention.17

At the conclusion of that meeting there was a general convergence to-
wards the third approach. It was agreed too that this approach did not exclude
the possibility that there would be issues which were not capable of being
resolved at this time and therefore would be postponed. It was decided also, as
a first step, that the next round of Consultations should examine the individual
issues.18

IV. Fourth round (23 July 1991)
At the fourth round of Informal Consultations on 23 July 1991, delega-

tions examined the first issue, that of cost to States Parties. In the Information
Note provided by the Secretariat it was noted that the Authority would not be
expected to deal with commercial deep seabed mining activities for at least the
initial ten to fifteen years. Its administrative functions would, therefore, relate
to the various stages of pre-commercial production activities. Furthermore in
the light of the prolonged delay in the development of deep seabed mining
activities, it was unlikely that the Enterprise would be able to undertake opera-
tional activities on its own for quite some time. Therefore, there may be no need
to invoke the funding provisions of the Convention.  If seabed mining be-
comes technologically and economically feasible, consideration would need
to be given to the various organizational and operational options for the Enter-
prise. In doing so, it should be recognized that the Enterprise was intended to
provide an opportunity for all States, especially developing States, to partici-
pate in deep seabed mining. It should also be recognized that there is a growing
global trend in favour of more efficient market-oriented commercial operations.
It was suggested therefore that the following matters be addressed:
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- Should an evolutionary approach be adopted towards the Enterprise
starting with a small unit monitoring the developments in deep seabed mining
and undertaking feasibilities studies within the Secretariat of the Authority
until such time as deep seabed mining activities begin in earnest?

- Should operational options, such as joint ventures with commercial part-
ners, be considered as a possible means to overcome the concerns regarding
the funding of the first operation of the Enterprise?19

In his summary at the conclusion of these Consultations, the Special
Representative of the Secretary-General for the Law of the Sea, indicated that
there was a broad consensus on a number of matters. General agreement was
reached about the fact that costs to States Parties should be minimized and
that all institutions to be established under the Convention should be cost-
effective. In this regard there was a general agreement that the establishment
of the various institutions should be based on an evolutionary approach,
taking into account the functional needs of the institution concerned. These
institutions, however, should be able to effectively discharge their responsi-
bilities at each stage. These principles apply to the organs of the Authority and
its subsidiary bodies. As regards the Enterprise, there was agreement that it
should operate on the basis of sound commercial principles and should be free
of political domination. There was also agreement that the Enterprise should
begin its operations through a joint venture arrangement as a means for mini-
mizing costs to States Parties. This would not reduce the future operational
options of the Enterprise, nor affect its autonomy.20

V. Fifth round (14 – 15 October 1991)
At the fifth round of Informal Consultations on the 14 and 15 October 1991,

three further issues relating to the deep seabed mining part of the Convention
were examined, namely decision-making, the Review Conference and transfer of
technology. Delegations had before them an Information Note prepared by the
Secretariat on 1 October 1991. Concerning the transfer of technology the Infor-
mation Note indicated that the issue of transfer of technology, which was
intrinsically linked to the Enterprise, was referred to by a number of participants
in the last Consultations when the costs relating to the Enterprise were dis-
cussed. Since there was a convergence towards the view that the Enterprise
should undertake its operation through commercial joint ventures, it was stated
that the availability of technology to the Enterprise should be part of the joint
venture arrangement. This was consistent with the provisions of the Conven-
tion which, in Annex III, article 5, paragraph 6, states that in the case of joint
ventures with the Enterprise, the transfer of technology will be in accordance
with the terms of the joint venture agreement. The prevailing view in the Prepara-
tory Commission was also that the joint venture option offers clear advantages
with respect to the transfer of technology. In the light of the general agreement
on commercial joint ventures as an operational option for the Enterprise and the
acceptance of the fact that availability of technology for the Enterprise should be
the subject of joint venture agreements, a possible approach would be that the
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imperative provisions in the Convention on transfer of technology may no longer
be as relevant as they were when the Convention was being negotiated. It may
suffice if there was an agreement on a general provision that the Authority may
invite all contractors and their respective sponsoring States to co-operate with it
in the acquisition of the required technology by the Enterprise or the joint ven-
ture on fair and reasonable terms and conditions, if the technology in question
was not available on the open market. In addition all States Parties should under-
take in good faith to assist the Enterprise to become a viable commercial entity
and to engage successfully in deep seabed mining operations.21

VI. Sixth round (10 – 11 December 1991)
The sixth round of Informal Consultations held from 10 to 11 December

1991 was devoted to the remaining four issues, namely production limitation,
compensation fund, financial terms of contracts and environmental consider-
ations. It was generally agreed that it was neither necessary nor prudent to
formulate a new set of detailed rules for these items. In assessing the discus-
sions that took place in 1990 and 1991, the Secretary-General stated on 11
December 1991 that this informal forum had proved to be quite effective. He
suggested that the next step in the process be to give more precision to the
emerging approaches towards resolving the issues. He also expressed his
belief that the opportunity should be given to all interested States to partici-
pate in these Consultations through open-ended meetings, while maintaining
a core group.22

VII. Seventh and Eighth rounds (16 – 17 June 1992; 6 – 7 August 1992)
Two rounds of Informal Consultations were held in 1992. They were open-

ended and attended by some seventy-five delegations. During these two
rounds, consideration was given to all nine key issues. In his introductory
remarks to this new phase of Informal Consultations, the newly elected Secre-
tary-General, Mr. Boutros Boutros Ghali, stressed that the Convention would
be severely damaged if it would enter into force without the participation of the
industrialized States since they were the major users of the sea, heaviest pol-
luters and important parties to disputes at sea. Fifty-one States had at that time
ratified or acceded to the Convention and it was expected that the nine remain-
ing ratifications or accessions would take place in one or two years. He made it
clear that the purpose of these Consultations was not to renegotiate Part XI
but to find a practical way out of the difficulties which have inhibited the
industrialized countries from ratifying or acceding to the Convention.23

During the Consultations it was decided to remove the issue entitled
“Environmental considerations” from the list of issues to be dealt with, since it
was no longer considered a hard-core issue in the context of deep seabed
mining.24  With regard to issues such as costs to States Parties, decision-
making, Review Conference, transfer of technology and the Enterprise, areas
of agreement were reaffirmed.  The areas of agreement on the Enterprise and
the transfer of technology were summarized in the Information Note of the
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Secretariat of 10 December 1992 as follows:
- When deep seabed mining becomes feasible, the Enterprise should be-

gin its operations through joint ventures.25

- Funding obligations for the first mining operation of the Enterprise will
not arise since the exploitation is to be carried out at least in the initial phase
through joint ventures and funds shall be provided pursuant to the provisions
of the joint venture arrangements.26

- There was general agreement that in the initial operational phase of the
Enterprise the obligation of mandatory transfer of technology will not arise
since at least during this phase exploitation will be carried out through joint
ventures and the availability of technology will be part of the joint venture
agreements.27

- There was also general agreement that the Authority may invite all con-
tractors and their respective sponsoring States to co-operate with it in the
acquisition of technology by the Enterprise or the joint venture on fair and
reasonable terms and conditions, if the technology in question was not avail-
able on the open market. In addition, all States Parties should undertake in
good faith to assist the Enterprise to become a viable commercial entity and to
engage successfully in deep seabed mining operations. States sponsoring
deep seabed mining operations and those whose nationals may develop such
technology should agree to take effective measures consistent with this obli-
gation.28

A proposal was made by the Dutch delegation during the June meeting
that a system of royalties or taxation should be considered as an alternative to
the Enterprise. Such a system of royalties would consist of a simple royalty fee
or a system of taxation on profits or a combination of these systems. The
details would be elaborated when the first deep seabed mining operation was
due to commence and would take into account the actual practice at that time.
However the majority of participants seemed to favour the establishment of an
Enterprise and the Dutch proposal was not considered further.29

VIII. Ninth round (28–29 January 1993)
The Information Note of 10 December 1992, indicated that if the Enterprise

were to be established upon the entry into force of the Convention, the follow-
ing initial function might be considered:

(a) regular analysis of world market conditions and metal prices, trends
and projections;

(b) collection of information on the availability of technology and trained
manpower and the evaluation of technological developments;

(c) assessment of the state of knowledge of deep-sea environments and
possible effects of activities thereon; and

(d) assessment of criteria and data relating to prospecting and explora-
tion.

These functions, as pointed out in the Information Note, were “fairly
identical” to those identified for the Authority in the initial phase.30
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Further discussions of the eight remaining issues took place on the 28 and
29 January 1993. Although representatives of some of the developing States
expressed concern over some of the findings included in the Information Note
of 10 December 1992, there was general support for the division of the eight
issues into five issues of particular practical importance and three issues on
which only the formulation of general principles was required at that stage.
Additional points relating to the five issues, namely, costs to States Parties,
the Enterprise, decision-making, Review Conference and transfer of technol-
ogy were submitted by the Secretariat for consideration. Additional points
concerning the Enterprise and the transfer of technology are summarized as
follows in the Information Note of 10 December 1992:

- If technology would not readily be available on the open market, a State
or several States seeking access to technology should enter into a joint ven-
ture agreement with the seabed miner having the necessary technology or with
the Enterprise. The Authority would make every effort to assist in the acquisi-
tion of necessary technology by the requesting State or States and in the
conclusion of joint venture agreements.31

- As a general rule States Parties should endeavour to promote interna-
tional technical and scientific co-operation either between the parties concerned
in activities relating to the seabed area, or by developing training, technical
assistance and scientific co-operative programmes.32

IX. Tenth round (27–28 April 1993)
At the tenth round of Informal Consultations it was generally felt among

participants that the stage had been reached when a text based on a more
operational approach should be prepared in a form which could be the basis of
an agreement. In accordance with this request an Information Note dated 8
April 1993 was prepared and submitted to the delegations at the Informal
Consultations held on 27 and 28 April 1993.33  This Information Note contained
two parts: Part A on consideration of procedural approaches and Part B on
formulation of the results of the Consultations.

 With regard to Part A which dealt with various procedural approaches
with respect to the use to be made of the results of the Consultations,34  it was
generally agreed that, whatever approach might be adopted, it must be of a
legally binding nature. It was also pointed out that a duality of regimes must be
avoided. As the position of States which have ratified or acceded to the Con-
vention must be respected, it was considered useful to examine the role that
the notion of implied or tacit consent might play in protecting their positions.35

Part B set out an operationally directed formulation of the results reached
so far. It was divided into two sections. Chapter I was devoted to the arrange-
ments following the entry into force of the Convention. Chapter II contained
draft texts on the definitive deep seabed mining regime.

The Information Note underlined that the entry into force of the Conven-
tion would not coincide with the beginning of deep seabed mining. Therefore
there would be a prolonged period before the commencement of commercial
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production of deep seabed minerals. However Part XI foresaw that the institu-
tions established by it would be set up immediately following the entry into
force of the Convention. It was noted that during the Consultations it was
repeatedly emphasized that all institutions should be cost effective and that no
institution should be established which was not required and that the estab-
lishment and operation of the various institutions should be based on an
evolutionary approach, taking into account the need for the institutions con-
cerned. Consequently the institutions to be established under the Convention
in the interim period had to be set up in a minimal form in accordance with the
actual need for them.36

Institutional arrangements in the interim period would be as follows:
An International Seabed Authority with a limited structure would be es-

tablished. An initial Enterprise with a limited structure would be also established.
Its functions would include the regular analysis of world market conditions
and metal prices, trends and projections; the collection of information on the
availability of technology and trained manpower and the evaluation of techno-
logical developments; the assessment of the state of knowledge of deep-sea
environments and possible effects of activities thereon; and the assessment of
criteria and data relating to prospecting and exploration.37

The substantive staff of the initial Authority would also provide secre-
tariat services for the Enterprise.38

Finally, during the interim period, the administrative expenses of the Enter-
prise shall be subsumed under those of the Authority. There shall be no
obligation for States Parties to make advance payments with a view to the
future mining operation of Enterprise.39

As indicated in the Information Note of 4 June 1993, while Part B, Chapter
I was considered with twenty-nine interventions made, Part B, Chapter II (The
draft texts concerning the definitive deep seabed mining regime) was not ad-
dressed owing to lack of time.40  In the draft texts the paragraph on the Enterprise
reads as follows:

A. Operations
When commercial production of deep seabed minerals becomes feasible,

the Enterprise shall begin its operations through joint ventures.
The fact that the operations of the Enterprise shall begin by joint ven-

tures shall be without prejudice to the future options of the Enterprise. However
the Enterprise shall always be free to revert to joint venture arrangements.

States Parties shall not be under an obligation to fund a mining opera-
tion of the Enterprise. Since the Enterprise shall begin its operations through
joint ventures and is free to engage in this type of operations at any time
thereafter, funds shall be provided pursuant to the provisions of the joint
venture arrangements.

B. Transfer of technology
The obligation of mandatory transfer of technology to the Enterprise shall

not arise since the Enterprise shall begin its operations through joint ventures
and is free to engage in this type of operation at any time thereafter. The
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availability of technology shall be part of the joint venture arrangements.
The Authority shall have the power to invite all contractors and their

respective sponsoring States to co-operate with it in the acquisition of tech-
nology by the Enterprise or the joint ventures on fair and reasonable
commercial terms and conditions, if the technology in question was not avail-
able on the open market. In addition, all States Parties are called upon to
undertake in good faith to assist the Enterprise to become a viable commer-
cial entity and to engage successfully in deep seabed mining operations.
States sponsoring deep seabed mining operations and those whose nation-
als may develop such technology should agree to take effective measures
consistent with this undertaking.

If technology is not readily available on the open market, a State or
several States seeking access to technology should enter into a joint venture
agreement with the operator having the necessary technology, or with the
Enterprise. The Authority shall make every effort to assist in the acquisition
of necessary technology by the requesting State or States and in the conclu-
sion of joint venture agreements.

As a general rule States Parties should endeavour to promote interna-
tional technical and scientific co-operation either between the parties
concerned in activities relating to the seabed, or by developing training,
technical assistance and scientific co-operative programmes.41

X. Eleventh round (2–6 August 1993)
Representatives of 96 States participated in the eleventh round of Infor-

mal Consultations held from 2 to 6 August 1993. The discussions dealt with the
problems arising out of Part XI and the related annexes of the Convention as
they had been identified in the course of the Secretary-General’s Informal
Consultations, in the order in which they were presented in Part B, Chapter II
(Draft texts governing the regime for deep seabed mining) of the Information
Note of 4 June 1993.42  Topics included, inter alia, the question of cost-effec-
tiveness as it applies to the institutions; the composition of the organs of the
Authority; their decision-making and their functions. The Enterprise was spe-
cifically addressed.

Informal contacts between representatives of some developing and devel-
oped States were established in an effort to find a new way forward, not based
precisely on any of the options contained in the Information Note of 8 April 1993.
At an early stage during the Consultations in August 1993, an informal group
drawn from both developing and developed States was formed. The group,
which included Australia, Fiji, Indonesia, Italy, Jamaica, Nigeria, Germany, United
Kingdom and the United States, agreed to table during the Consultations a draft
resolution for adoption by the General Assembly, to which was attached a draft
Agreement, on the implementation of Part XI of the Convention. It was indicated
that the draft did not necessarily reflect the position of any of the delegations
involved. The draft was referred to as “the August 1993 Paper,” or “the Boat
Paper” with reference to a boat depicted on the cover page.43  That paper was
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divided into three parts: (i) a draft resolution for adoption by the General Assem-
bly; (ii) a draft Agreement relating to the implementation of Part XI of the
Convention; and (iii) two annexes. Annex I contained the agreed conclusions of
the Secretary-General’s Consultations and Annex II was entitled “ Consequen-
tial adjustments.” As recorded in the Secretary-General’s report on Agenda item
36 “Law of the Sea” submitted to the Forty-eighth Session of the United Nations
General Assembly, it was understood that the Boat Paper “did not necessarily
reflect the position of any of the delegations involved, but that it was consid-
ered to provide a useful basis for negotiation.”44

 According to David H. Anderson, the then leader of the UK delegation to
the Consultations, in the discussions which followed the appearance of the
Boat Paper, the delegates referred both to the Information Note and to the Boat
Paper. “Gradually, however, the discussions came to focus more and more
upon the Boat Paper and less and less upon the Information Note. The Boat
Paper was criticized in many respects including its form and phraseology.
Annexes I and II were said to be confusing because they both covered the
same ground. Another criticism concerned the use of words such as “ amend”
and “ replace” in relation to certain terms in Part XI. This phraseology
suggested to representatives of States which had ratified the Convention that
Part XI was being renegotiated as a whole, thereby creating problems with
their legislatures which had approved Part XI.”45

XI.  Twelfth round ( 8–12 November 1993)
At the twelfth round of Informal Consultations held from 8 to 12 Novem-

ber 1993, the Secretary-General, in his opening statement, urged participants,
in view of the imminent entry into force of the Convention - the sixtieth instru-
ment of ratification was deposited by Guyana on 16 November 1993 - to expend
maximum efforts in order to resolve the outstanding issues which continue to
hinder participation in the Convention.46  An updated version of the Boat Pa-
per incorporating the annexes into one was circulated.47  Section B (The
Enterprise) and E (Transfer of technology) of the annex read as follows:

B. THE ENTERPRISE

1. The Enterprise shall conduct its initial operations through joint
ventures. The Council shall decide upon the commencement of the function-
ing of the Enterprise.

 2. The obligation of States Parties to fund one mine site of the Enterprise
as provided for in Annex IV, Article 11 (3) to the Convention, shall not apply
and States Parties to the Convention shall be under no obligation to finance
any of the operations in any mine site of the Enterprise or under its joint
venture arrangements.

 3. The Secretariat of the Authority shall perform the preparatory func-
tions necessary for the commencement of the functioning of the Enterprise.
These shall include the monitoring of developments in the deep seabed min-
ing sector, in particular the prevailing conditions in the world metal market,
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developments in deep seabed mining technology, and data and information
on the environmental impact of activities in the Area.

4. The Authority shall draw up the terms of reference of the Enterprise
in the light of this Part. Consideration of such terms of reference shall begin
prior to commencement of commercial production, at a time determined by
the Council, and may be concluded in the course of the elaboration of the
rules, regulations and procedures for exploitation in accordance with para-
graph 12 of Part A above.

5. Notwithstanding the provisions of Article 153, paragraph 3 of the
Convention, and Annex III, Article 3, paragraph 5 of the Convention, a plan
of work for the Enterprise upon its approval shall be in the form of a contract
concluded between the Authority and the Enterprise. Therefore, obligations
applicable to contractors shall be equally applicable to the Enterprise.

6. Sub-section E of Section 4 of Part XI, Annex IV and other provisions
of the Convention relating to the Enterprise shall be modified by this Part.

E. TRANSFER OF TECHNOLOGY

The policy of the Authority on transfer of technology shall be in accor-
dance with the provisions of Article 144 of the Convention and the following
principles which replace the provisions of Article 5 of the Annex III of the
Convention:

(a) The Enterprise shall endeavour to obtain the technology required
for its operations through its joint venture arrangements.

(b) The Authority may invite all, or any of the contractors and their
respective sponsoring States or States, to co-operate with it in the
acquisition of technology by the Enterprise or its joint venture, or a
developing State or States seeking to acquire such technology, on
fair and reasonable commercial terms and conditions, if the tech-
nology in question is not available on the open market. States Parties
undertake to co-operate fully and effectively with the Authority for
this purpose and to ensure that contractors sponsored by them also
fully co-operate with the Authority.

(c) As a general rule, States Parties shall endeavour to promote inter-
national technical and scientific co-operation with regard to
activities in the Area either between the parties concerned or by
developing training, technical assistance and scientific co-opera-
tion programmes.48

The delegation of Sierra Leone submitted a non-paper entitled “Agreement
on the Implementation of Part XI and Annexes III and IV of the UN Convention
on the Law of the Sea,” which contained a draft resolution for adoption of an
annexed “Agreement on the establishment of an interim regime from the coming
into force of the Convention to the time when seabed mining becomes feasible.”
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In this paper it was proposed that during the interim period the Preparatory
Commission would have its mandate extended and would perform all the initial
functions of the Authority and the Enterprise. A Review Conference would be
convened at the time when commercial seabed mining would be about to be-
gin.49

Intensive discussions continued on the basis of the Secretariat Informa-
tion Note of 4 June 1993 and the consolidated Boat Paper.

During this round of Consultations, the discussions in the first stage
covered the remaining substantive issues as follows: transfer of technology,
the Review Conference, production limitation, compensation fund, financial
terms of contracts and the Finance Committee were covered. After having
completed consideration of these issues, delegations embarked on a renewed
consideration of the issue of “Costs to States Parties and institutional arrange-
ments” basing themselves essentially on the consolidated Boat Paper. The
issue of the Enterprise was also reconsidered.50

Regarding the transfer of technology there seemed to be agreement on the
basic matter of the elimination of mandatory transfer of technology to the
Enterprise or developing countries. Regarding details, different views were
expressed, in particular, on the following: whether mention of article 5 of Annex
III of the Convention (transfer of technology) should be retained or not; and
what should be stated with regard to transfer of technology to developing
countries in the absence of joint ventures.51

Concerning the Enterprise there seemed to be agreement on two basic
matters (a) the Enterprise shall commence its operations with joint ventures
and (b) the provisions of the Convention regarding the financing of one site of
the Enterprise shall not apply.

Regarding details, different views were expressed, in particular, on the
following: the Council deciding the date of the commencement of the opera-
tions of the Enterprise; the early functions of the Enterprise; the Authority
drawing up the terms of reference of the Enterprise, and the Council determin-
ing the time when consideration of such terms of reference would begin. An
alternative formulation was submitted in writing dealing with the arrangement
between the Enterprise and a contractor which has contributed a particular
area to the Authority as a reserved area.52

At the end of this round, the matter of procedural approaches with respect
to the use to be made of the results of the Consultations was raised and briefly
discussed. Doubts were expressed as to the possibility of completing the
procedure of making the results of the Consultations operative before the
entry into force of the Convention. In this respect one view preferred an inter-
pretative agreement, while the other referred specifically to the use of the
amendment procedure contained in article 314 of the Convention. It was how-
ever pointed out by some other delegations that amendments concerning
activities in the Area adopted in accordance with the amendment procedure of
the Convention would enter into force only after the expiration of at least one
year, and in any event it was essential that the industrialized States participate
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in the process of adoption of any such agreement, and also participate in the
setting up of the Authority from the beginning.53

XII. Thirteenth round (31 January – 4 February 1994)
During this round, the delegations examined a revised version of the Boat

Paper, dated November 1993. This revision took into account the discussions
during the Informal Consultations in November 1993.54  Paragraphs 1, 2, and 3
under Annex, “B. The Enterprise” in the August 1993* version remained basi-
cally the same in the November 1993 version, under “Section 2. The Enterprise.”55

Paragraph 4 in the August 1993* version, which used to deal with “terms of
reference of the Enterprise,” was deleted and replaced by a new paragraph 4 in
the November 1993 version which read as follows:

The obligations applicable to contractors shall apply to the Enterprise.
Notwithstanding the provisions of Article 153, paragraph 3 of the Conven-
tion, and Annex III, Article 3, paragraph 5 of the Convention, a plan of work
for the Enterprise upon its approval shall be in the form of a contract con-
cluded between the Authority and the Enterprise.56

A new paragraph 5 was now added in the November 1993 version, which read:
A contractor which has contributed a particular area to the Authority as a

reserved area shall have priority to enter a joint venture arrangement with the
Enterprise for exploration and exploitation of that area, subject to agreement on
the terms and conditions of the joint venture arrangement. If the Enterprise does
not commence activities on such a reserved area within ten years of the com-
mencement of its functioning or within ten years of the date on which that area is
reserved for the Authority, whichever is the later, the contractor which contrib-
uted the area shall be entitled to apply for a plan of work for that area provided
it offers to include the Enterprise as a joint venture partner.57

Paragraph 6, which used to read in the August 1993* version “Sub-sec-
tion E of Section 4 of Part XI, Annex IV and other provisions of the Convention
relating to the Enterprise shall be modified by this Part,” was now revised in
the November 1993 version in the following manner:

Article 170, paragraph 4, Annex IV and other provisions of the Conven-
tion relating to the Enterprise shall be interpreted and applied in accordance
with this Part.58

As to the provisions on transfer of technology, there were no substantive
changes made to those under “E. Transfer of technology” in the August 1993*
version except that paragraph (a) was amended in the following manner:

While paragraph (a) in the August 1993* version read: “The Enterprise
shall endeavour to obtain the technology required for its operations through
its joint venture arrangements,” the new paragraph (a) in the November 1993
version under Section 5 read: “The Enterprise shall take measures to obtain
the technology required for its operations on the open market or through its
joint venture arrangements.”59

A revised version of the non-paper submitted by Sierra Leone was submit-
ted to this round of meetings.60
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The work of the current round of Consultations focused on the following
issues:

(a) Decision-making;
(b) Whether the administrative expenses of the Authority should be met

by assessed contributions of its members, including the provisional
members of the Authority, or through the budget of the United Na-
tions; and

(c) The issue of provisional application of the Agreement and of the
provisional membership in the Authority.

Progress was made on the latter two issues.61

XIII. Fourteenth round (4–8 April 1994)
At the fourteenth round of Informal Consultations held from 4 to 8 April 1994,

the participants discussed a further updated version of the Boat Paper entitled
“Draft resolution and draft Agreement relating to the implementation of Part XI of
the 1982 UN Convention on the Law of the Sea,” dated 14 February 1994. Com-
pared with the previous versions of the Boat Paper, no major changes were made to
the provisions on the Enterprise and the transfer of technology in this draft except
that the detailed functions of the Enterprise which were supposed to be performed
by the Secretariat of the Authority were added to Section 2 (The Enterprise) as a
new paragraph 1. This new paragraph 1 is hereby reproduced:

1. The Secretariat of the Authority shall perform the functions of the
Enterprise until it begins to operate independently of the Secretariat. To this
end the Secretary-General shall appoint a Co-ordinator to oversee the per-
formance of these functions by the staff of the Secretariat.

These functions shall be:
(a) monitoring and review of trends and developments relating to deep

seabed mining activities, including regular analysis of world metal
market conditions and metal prices, trends and prospects;

(b) assessment of the results of the conduct of marine scientific research
with respect to activities in the Area, with particular emphasis on re-
search related to the environmental impact of the activities in the Area;

(c) assessment of available data relating to prospecting and explora-
tion including the criteria for such activities;

(d) assessment of technological developments relevant to activities in
the Area, in particular, technology relating to the protection and
preservation of the marine environment;

(e) evaluation of information and data relating to areas reserved for
the Authority;

(f) assessment of approaches to joint-venture operations;
(g) collection of information on the availability of trained man-power;
(h) study of managerial policy options for the administration of the

Enterprise at varying stages of its operations.62

The meeting undertook an article-by-article review of the draft. Attention
was then focused on the two most important issues facing the Consultations:
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decision-making in the Council, and the Enterprise. The discussion on the Enter-
prise centred on the type of mechanism which would trigger the commencement
of its operations as well as its functions. During this round of Consultations,
according to many delegations, significant progress was achieved. It appeared
that solutions to several important issues, including the Enterprise, were found.
A revised draft was issued on the last day of the meeting.63

XIV.Fifteenth round (31 May – 3 June 1994)
The fifteenth and last round of Informal Consultations took place from 31

May to 3 June 1994. The first part of the meeting addressed the substantive
issues that were still pending, and solutions were found for some of those
issues. Delegations continued their search for solutions on matters relating,
inter alia, to the treatment of the registered pioneer investors and the issue of
representation in the Council. The second part of the meeting was devoted to
the task of harmonizing the languages versions of the draft resolution and
draft Agreement. The final part dealt with the decisions to be taken with regard
to the convening of a resumed Forty-eighth Session of the General Assembly
to adopt the draft resolution and draft Agreement.64  A revised text was issued
at the close of the meeting.65  The delegation of the Russian Federation made a
statement reserving its position in view of the fact that a number of proposals
it had made had not been reflected in the draft Agreement. In reply, it was
pointed out that all proposals made by delegations or groups had been thor-
oughly examined without exception but that it had not been possible to accept
every one of them.66  The meeting then indicated that Member States wished to
convene a resumed Forty-eighth Session of the General Assembly of the United
Nations from 27 to 29 July 1994, for adoption of the resolution.

 The Agreement was adopted by the General Assembly on 28 July 1994 by
121 votes in favour. Seven abstentions were recorded and no vote against. The
representative of Fiji, Ambassador Satya N. Nandan, who introduced before
the General Assembly the draft resolution containing the Agreement pointed
out that under the Agreement the regime for the mining of deep seabed was
considerably streamlined and simplified. It had taken a functional approach
towards the establishment of the administrative institutions under Part XI; it
had provided for a stable environment for investors in deep seabed minerals
under a market-oriented regime; it had guaranteed access to the resources of
the seabed to all qualified investors; it had provided for the establishment of a
system of taxation which is fair to the seabed miner and from which the interna-
tional community as a whole may benefit; and it had made provisions for
assistance to developing land-based producers of minerals whose economies
may be affected as a consequence of deep seabed mining. Thus the Agreement
had provided a practical and realistic basis for the realization of the principle of
the common heritage of mankind.67

The Agreement establishes that the Enterprise will conduct its initial min-
ing operations by way of joint ventures. In the beginning, the functions of the
Enterprise are to be performed by the Secretariat of the Authority, operating
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under an interim Director-General. The question of the functioning of the En-
terprise independently of the Secretariat will be taken up by the Council of the
Authority, either upon the approval of a plan of work for exploitation for an
entity other than the Enterprise, or upon receipt by the Council of an applica-
tion for a joint venture operation with the Enterprise. If such joint ventures
accord with sound commercial principles, the Council must then issue a direc-
tive under article 170 (2) of the Convention, providing for such independent
functioning of the Enterprise. Plans of work for the Enterprise are now to take
the form of a contract between the Authority and the Enterprise and the obliga-
tions applicable to other contractors are to apply also to the Enterprise. The
Agreement also relieves States Parties of any obligation to fund mine sites for
the Enterprise. The Agreement further established that the transfer of technol-
ogy is no longer mandatory since Annex III, article 5 of the Convention shall
not apply. Under the Agreement such technology must first be sought on fair
and reasonable commercial terms and conditions on the open, or through joint
venture agreements. Even in cases where such efforts are unsuccessful, other
States are obliged only to co-operate with the Authority in facilitating its ac-
quisition on such terms and consistent with the effective protection of
intellectual property rights.68

The Agreement would be applied provisionally pending its entry into
force by States which so agreed with effect from 16 November 1994.69
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ANNEX

RELEVANT PROVISIONS UNDER
THE UNITED NATIONS CONVENTION ON THE LAW
OF THE SEA AND AGREEMENT RELATING TO THE

IMPLEMENTATION OF PART XI OF
       THE CONVENTION

I.  ARTICLE 170 OF THE UNITED NATIONS CONVENTION ON
THE LAW OF THE SEA

Article 170
The Enterprise

1. The Enterprise shall, be the organ of the Authority which shall carry
out activities in the Area directly, pursuant to article 153, paragraph 2 (a), as
well as the transporting, processing and marketing of minerals recovered from
the Area.

2. The Enterprise shall, within the framework of the international legal
personality of the Authority, have such legal capacity as is provided for in the
Statute set forth in Annex IV. The Enterprise shall act in accordance with this
Convention and the rules, regulations and procedures of the Authority, as well
as the general policies established by the Assembly, and shall be subject to the
directives and control of the Council.

3. The Enterprise shall have its principal place of business at the seat of
the Authority.

4. The Enterprise shall, in accordance with article 173, paragraph 2, and
Annex IV, article 11, be provided with such funds as it may require to carry out
its functions, and shall receive technology as provided in article 144 and other
relevant provisions of this Convention.
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II.  STATUTE OF THE ENTERPRISE UNDER ANNEX IV TO THE
UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

ANNEX IV. STATUTE OF THE ENTERPRISE

Article 1
Purpose

1. The Enterprise is the organ of the Authority which shall carry out
activities in the Area directly, pursuant to article 153, paragraph 2 (a), as well as
the transporting, processing and marketing of minerals recovered from the Area.

2. In carrying out its purposes and in the exercise of its functions, the
Enterprise shall act in accordance with this Convention and the rules, regula-
tions and procedures of the Authority.

3. In developing the resources of the Area pursuant to paragraph 1, the
Enterprise shall, subject to this Convention, operate in accordance with sound
commercial principles.

AGREEMENT, ANNEX, SECTION 2

Section 2. The Enterprise
1. The Secretariat of the Authority shall perform the functions of the

Enterprise until it begins to operate independently of the Secretariat. The Sec-
retary-General of the Authority shall appoint from within the staff of the Authority
an interim Director-General to oversee the performance of these functions by
the Secretariat.

These functions shall be:
(a) Monitoring and review of trends and developments relating to deep

seabed mining activities, including regular analysis of world metal
market conditions and metal prices, trends and prospects;

(b) Assessment of the results of the conduct of marine scientific re-
search with respect to activities in the Area, with particular emphasis
on research related to the environmental impact of activities in the
Area;

(c) Assessment of available data relating to prospecting and exploration,
including the criteria for such activities;

(d) Assessment of technological developments relevant to activities in
the Area, in particular technology relating to the protection and pres-
ervation of the marine environment;

(e) Evaluation of information and data relating to areas reserved for the
Authority;

(f) Assessment of approaches to joint venture operations;
(g) Collection of information on the availability of trained manpower;
(h) Study of managerial policy options for the administration of the En-

terprise at different stages of its operations.
2. The Enterprise shall conduct its initial deep seabed mining opera-

tions through joint ventures. Upon the approval of a plan of work for exploitation
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for an entity other than the Enterprise, or upon the receipt by the Council of an
application for a joint venture operation with the Enterprise, the Council shall
take up the issue of the functioning of the Enterprise independently of the
Secretariat of the Authority. If joint venture operations with the Enterprise
accord with sound commercial principles, the Council shall issue a directive
pursuant to article 170, paragraph 2, of the Convention providing for such
independent functioning.

…
6. Article 170, paragraph 4, Annex IV and other provisions of the Con-

vention relating to the Enterprise shall be interpreted and applied in accordance
with this section.

Article 2
Relationship to the Authority

1. Pursuant to article 170, the Enterprise shall act in accordance with the
general policies of the Assembly and the directives of the Council.

2. Subject to paragraph 1, the Enterprise shall enjoy autonomy in the
conduct of its operations.

3. Nothing in this Convention shall make the Enterprise liable for the
acts or obligations of the Authority, or make the Authority liable for the acts or
obligations of the Enterprise.

Article 3
Limitation of liability

Without prejudice to article 11, paragraph 3, of this Annex, no member of
the Authority shall be liable by reason only of its membership for the acts or
obligations of the Enterprise.

Article 4
Structure

The Enterprise shall have a Governing Board, a Director-General and the
staff necessary for the exercise of its functions.

Article 5
Governing Board

1. The Governing Board shall be composed of 15 members elected by
the Assembly in accordance with article 160, paragraph 2 (c). In the election
of the members of the Board, due regard shall be paid to the principle of
equitable geographical distribution. In submitting nominations of candidates
for election to the Board, members of the Authority shall bear in mind the
need to nominate candidates so as to ensure the viability and success of the
Enterprise.

2. Members of the Board shall be elected for four years and may be re-
elected; and due regard shall be paid to the principle of rotation of membership.
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3. Members of the Board shall continue in office until their successors
are elected. If the office of a member of the Board becomes vacant, the Assem-
bly shall, in accordance with article 160, paragraph 2 (c), elect a new member for
the remainder of his predecessor’s term.

4. Members of the Board shall act in their personal capacity. In the
performance of their duties they shall not seek or receive instructions from any
government or from any other source. Each member of the Authority shall
respect the independent character of the members of the Board and shall re-
frain from all attempts to influence any of them in the discharge of their duties.

5. Each member of the Board shall receive remuneration to be paid out of
the funds of the Enterprise. The amount of remuneration shall be fixed by the
Assembly, upon the recommendation of the Council.

6. The Board shall normally function at the principal office of the Enter-
prise and shall meet as often as the business of the Enterprise may require.

7. Two thirds of the members of the Board shall constitute a quorum.
8. Each member of the Board shall have one vote. All matters before the

Board shall be decided by a majority of its members. If a member has a conflict
of interest on a matter before the Board he shall refrain from voting on that
matter.

9. Any member of the Authority may ask the Board for information in
respect of its operations which particularly affect that member. The Board shall
endeavour to provide such information.

Article 6
Powers and functions of the Governing Board

The Governing Board shall direct the operations of the Enterprise. Subject
to this Convention, the Governing Board shall exercise the powers necessary
to fulfil the purposes of the Enterprise, including powers:

(a) to elect a Chairman from among its members;
(b) to adopt its rules of procedure;
(c) to draw up and submit formal written plans of work to the Council in

accordance with article 153, paragraph 3, and article 162, paragraph 2(j);

AGREEMENT, ANNEX, SECTION 3, PARAGRAPH 11 (B)

11. (b)  The provisions of article 162, paragraph 2 (j), of the Convention
shall not apply.

(d) to develop plans of work and programmes for carrying out the activi-
ties specified in article 170;

(e) to prepare and submit to the Council applications for production
authorizations in accordance with article 151, paragraphs 2 to 7;

AGREEMENT, ANNEX, SECTION 6, PARAGRAPH 7

2. The provisions of article 151, paragraphs 1 to 7 of the Convention
shall not apply.
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(f) to authorize negotiations concerning the acquisition of technology,
including those provided for in Annex III, article 5, paragraphs 3 (a),
(c), and (d), and to approve the results of those negotiations;

AGREEMENT, ANNEX, SECTION 5, PARAGRAPH 2

2. The provisions of Annex III, article 5, of the Convention shall not
apply.

(g) to establish terms and conditions, and to authorize negotiations, con-
cerning joint ventures and other forms of joint arrangements referred
to in Annex III, articles 9 and 11, and to approve the results of such
negotiations;

(h) to recommend to the Assembly what portion of the net income of the
Enterprise should be retained as its reserves in accordance with ar-
ticle 160, paragraph 2 (f), and article 10 of this Annex;

(i) to approve the annual budget of the Enterprise;
(j) to authorize the procurement of goods and services in accordance

with article 12, paragraph 3, of this Annex;
(k) to submit an annual report to the Council in accordance with article 9

of this Annex;
(l) to submit to the Council for the approval of the Assembly draft rules

in respect of the organization, management, appointment and dis-
missal of the staff of the Enterprise and to adopt regulations to give
effect to such rules;

(m) to borrow funds and to furnish such collateral or other security as it
may determine in accordance with article 11, paragraph 2, of this An-
nex;

(n) to enter into any legal proceedings, agreements and transactions and
to take any other actions in accordance with article 13 of this Annex;

(o) to delegate, subject to the approval of the Council, any non-discre-
tionary powers to the Director-General and to its committees.

Article 7
Director-General and staff of the Enterprise

1. The Assembly shall, upon the recommendation of the Council and
the nomination of the Governing Board, elect the Director-General of the Enter-
prise who shall not be a member of the Board. The Director-General shall hold
office for a fixed term, not exceeding five years, and may be re-elected for
further terms.

2. The Director-General shall be the legal representative and chief ex-
ecutive of the Enterprise and shall be directly responsible to the Board for the
conduct of the operations of the Enterprise. He shall be responsible for the
organization, management, appointment and dismissal of the staff of the Enter-
prise in accordance with the rules and regulations referred to in article 6,
subparagraph (1), of this Annex. He shall participate, without the right to vote,
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in the meetings of the Assembly and the Council when these organs are deal-
ing with matters concerning the Enterprise.

3. The paramount consideration in the recruitment and employment of
the staff and in the determination of their conditions of service shall be the
necessity of securing the highest standards of efficiency and of technical
competence. Subject to this consideration, due regard shall be paid to the
importance of recruiting the staff on an equitable geographical basis.

4. In the performance of their duties the Director-General and the staff
shall not seek or receive instructions from any government or from any other
source external to the Enterprise. They shall refrain from any action which
might reflect on their position as international officials of the Enterprise re-
sponsible only to the Enterprise. Each State Party undertakes to respect the
exclusively international character of the responsibilities of the Director-Gen-
eral and the staff and not to seek to influence them in the discharge of their
responsibilities.

5. The responsibilities set forth in article 168, paragraph 2, are equally
applicable to the staff of the Enterprise.

Article 8
Location

The Enterprise shall have its principal office at the seat of the Authority.
The Enterprise may establish other offices and facilities in the territory of any
State Party with the consent of that State Party.

Article 9
Reports and financial statements

1. The Enterprise shall, not later than three months after the end of each
financial year, submit to the Council for its consideration an annual report
containing an audited statement of its accounts and shall transmit to the Coun-
cil at appropriate intervals a summary statement of its financial position and a
profit and loss statement showing the results of its operations.

2. The Enterprise shall publish its annual report and such other reports
as it finds appropriate.

3. All reports and financial statements referred to in this article shall be
distributed to the members of the Authority.

Article 10
Allocation of net income

1. Subject to paragraph 3, the Enterprise shall make payments to the
Authority under Annex III, article 13, or their equivalent.

2. The Assembly shall, upon the recommendation of the Governing
Board, determine what portion of the net income of the Enterprise shall be
retained as reserves of the Enterprise. The remainder shall be transferred to the
Authority.
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3. During an initial period required for the Enterprise to become self-
supporting, which shall not exceed 10 years from the commencement of
commercial production by it, the Assembly shall exempt the Enterprise from the
payments referred to in paragraph 1, and shall leave all of the net income of the
Enterprise in its reserves.

Article 11
Finances

1. The funds of the Enterprise shall include:
(a) amounts received from the Authority in accordance with article 173,

paragraph 2(b);
(b) voluntary contributions made by States Parties for the purpose of

financing activities of the Enterprise;
(c) amounts borrowed by the Enterprise in accordance with paragraphs 2

and 3;
(d) income of the Enterprise from its operations;
(e) other funds made available to the Enterprise to enable it to commence

operations as soon as possible and to carry out its functions.
2. (a)  The Enterprise shall have the power to borrow funds and to

furnish such collateral or other security as it may determine. Before
making a public sale of its obligations in the financial markets or
currency of a State Party, the Enterprise shall obtain the approval of
that State Party. The total amount of borrowings shall be approved by
the Council upon the recommendation of the Governing Board.

(b) States Parties shall make every reasonable effort to support applica-
tions by the Enterprise for loans on capital markets and from
international financial institutions.

3. (a)  The Enterprise shall be provided with the funds necessary to
explore and exploit one mine site, and to transport, process and mar-
ket the minerals recovered therefrom and the nickel, copper, cobalt
and manganese obtained, and to meet its initial administrative ex-
penses. The amount of the said funds, and the criteria and factors for
its adjustment, shall be included by the Preparatory Commission in
the draft rules, regulations and procedures of the Authority.

(b)  All States Parties shall make available to the Enterprise an amount
equivalent to one half of the funds referred to in subparagraph (a) by
way of long-term interest-free loans in accordance with the scale of
assessments for the United Nations regular budget in force at the
time when the assessments are made, adjusted to take into account
the States which are not members of the United Nations. Debts in-
curred by the Enterprise in raising the other half of the funds shall be
guaranteed by all States Parties in accordance with the same scale.

(c) If the sum of the financial contributions of States Parties is less than
the funds to be provided to the Enterprise under subparagraph (a),
the Assembly shall, at its first session, consider the extent of the
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shortfall and adopt by consensus measures for dealing with this short-
fall, taking into account the obligation of States Parties under
subparagraphs (a) and (b) and any recommendations of the Prepara-
tory Commission.
(d) (i)  Each State Party shall, within 60 days after the entry into force

of this Convention, or within 30 days after the deposit of its instru-
ment of ratification or accession, whichever is later, deposit with
the Enterprise irrevocable, non-negotiable, non-interest-bearing
promissory notes in the amount of the share of such State Party of
interest-free loans pursuant to subparagraph (b).

(ii) The Board shall prepare, at the earliest practicable date after this
Convention enters into force, and thereafter at annual or other
appropriate intervals, a schedule of the magnitude and timing of
its requirements for the funding of its administrative expenses
and for activities carried out by the Enterprise in accordance with
article 170 and article 12 of this Annex.

(iii) The States Parties shall, thereupon, be notified by the Enterprise,
through the Authority, of their respective shares of the funds in
accordance with subparagraph (b), required for such expenses.
The Enterprise shall encash such amounts of the promissory
notes as may be required to meet the expenditure referred to in
the schedule with respect to interest-free loans.

(iv) States Parties shall, upon receipt of the notification, make avail-
able their respective shares of debt guarantees for the Enterprise
in accordance with subparagraph (b).

(e) (i)  If the Enterprise so requests, States Parties may provide debt
guarantees in addition to those provided in accordance with the scale
referred to in subparagraph (b).
(ii) In lieu of debt guarantees, a State Party may make a voluntary con-

tribution to the Enterprise in an amount equivalent to that portion of
the debts which it would otherwise be liable to guarantee.

(f) Repayment of the interest-bearing loans shall have priority over the
repayment of the interest-free loans. Repayment of interest-free loans
shall be in accordance with a schedule adopted by the Assembly,
upon the recommendation of the Council and the advice of the Board.
In the exercise of this function the Board shall be guided by the
relevant provisions of the rules, regulations and procedures of the
Authority, which shall take into account the paramount importance of
ensuring the effective functioning of the Enterprise and, in particular,
ensuring its financial independence.

(g) Funds made available to the Enterprise shall be in freely usable curren-
cies or currencies which are freely available and effectively usable in
the major foreign exchange markets. These currencies shall be defined
in the rules, regulations and procedures of the Authority in accordance
with prevailing international monetary practice. Except as provided in
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paragraph 2, no State Party shall maintain or impose restrictions on the
holding, use or exchange by the Enterprise of these funds.

(h) “Debt guarantee” means a promise of a State Party to creditors of the
Enterprise to pay, pro rata in accordance with the appropriate scale,
the financial obligations of the Enterprise covered by the guarantee
following notice by the creditors to the State Party of a default by the
Enterprise. Procedures for the payment of those obligations shall be
in conformity with the rules, regulations and procedures of the Au-
thority.

AGREEMENT, ANNEX, SECTION 2, PARAGRAPH 3

3. The obligation of States Parties to fund one mine site of the Enter-
prise as provided for in Annex IV, article 11, paragraph 3, of the Convention
shall not apply and States Parties shall be under no obligation to finance any of
the operations in any mine site of the Enterprise or under its joint-venture
arrangements.

4. The funds, assets and expenses of the Enterprise shall be kept sepa-
rate from those of the Authority. This article shall not prevent the Enterprise
from making arrangements with the Authority regarding facilities, personnel
and services and arrangements for reimbursement of administrative expenses
paid by either on behalf of the other.

5. The records, books and accounts of the Enterprise, including its an-
nual financial statements, shall be audited annually by an independent auditor
appointed by the Council.

Article 12
Operations

1. The Enterprise shall propose to the Council projects for carrying out
activities in accordance with article 170. Such proposals shall include a formal
written plan of work for activities in the Area in accordance with article 153,
paragraph 3, and all such other information and data as may be required from
time to time for its appraisal by the Legal and Technical Commission and ap-
proval by the Council.

2. Upon approval by the Council, the Enterprise shall execute the project
on the basis of the formal written plan of work referred to in paragraph 1.

3. (a)  If the Enterprise does not possess the goods and services re-
quired for its operations it may procure them. For that purpose, it shall
issue invitations to tender and award contracts to bidders offering
the best combination of quality, price and delivery time.

(b) If there is more than one bid offering such a combination, the contract
shall be awarded in accordance with:
(i) the principle of non-discrimination on the basis of political or

other considerations not relevant to the carrying out of opera-
tions with due diligence and efficiency; and
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(ii) guidelines approved by the Council with regard to the prefer-
ences to be accorded to goods and services originating in
developing States, including the landlocked and geographically
disadvantaged among them.

(c) The Governing Board may adopt rules determining the special cir-
cumstances in which the requirement of invitations to bid may, in the
best interests of the Enterprise, be dispensed with.

4. The Enterprise shall have title to all minerals and processed sub-
stances produced by it.

5. The Enterprise shall sell its products on a non-discriminatory basis. It
shall not give non-commercial discounts.

6. Without prejudice to any general or special power conferred on the
Enterprise under any other provision of this Convention, the Enterprise shall
exercise such powers incidental to its business as shall be necessary.

7. The Enterprise shall not interfere in the political affairs of any State
Party; nor shall it be influenced in its decisions by the political character of the
State Party concerned. Only commercial considerations shall be relevant to its
decisions, and these considerations shall be weighed impartially in order to
carry out the purposes specified in article 1 of this Annex.

Article 13
Legal status, privileges and immunities

1. To enable the Enterprise to exercise its functions, the status, privi-
leges and immunities set forth in this article shall be accorded to the Enterprise
in the territories of States Parties. To give effect to this principle the Enterprise
and States Parties may, where necessary, enter into special agreements.

2. The Enterprise shall have such legal capacity as is necessary for the
exercise of its functions and the fulfilment of its purposes and, in particular, the
capacity:

(a) to enter into contracts, joint arrangements or other arrangements,
including agreements with States and international organizations;

(b) to acquire, lease, hold and dispose of immovable and movable property;
(c) to be a party to legal proceedings.
3. (a)  Actions may be brought against the Enterprise only in a court of

competent jurisdiction in the territory of a State Party in which the
Enterprise:
(i) has an office or facility;
(ii) has appointed an agent for the purpose of accepting service or

notice of process;
(iii) has entered into a contract for goods or services;
(iv) has issued securities; or
(v) is otherwise engaged in commercial activity.

(b) The property and assets of the Enterprise, wherever located and by
whomsoever held, shall be immune from all forms of seizure, attachment
or execution before the delivery of final judgement against the Enterprise.
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4. (a)  The property and assets of the Enterprise, wherever located and
by whomsoever held, shall be immune from requisition, confiscation,
expropriation or any other form of seizure by executive or legislative
action.

(b) The property and assets of the Enterprise, wherever located and by
whomsoever held, shall be free from discriminatory restrictions, regu-
lations, controls and moratoria of any nature.

(c) The Enterprise and its employees shall respect local laws and regula-
tions in any State or territory in which the Enterprise or its employees
may do business or otherwise act.

(d) States Parties shall ensure that the Enterprise enjoys all rights, privi-
leges and immunities accorded by them to entities conducting
commercial activities in their territories. These rights, privileges and
immunities shall be accorded to the Enterprise on no less favourable
a basis than that on which they are accorded to entities engaged in
similar commercial activities. If special privileges are provided by States
Parties for developing States or their commercial entities, the Enter-
prise shall enjoy those privileges on a similarly preferential basis.

(e) States Parties may provide special incentives, rights, privileges and
immunities to the Enterprise without the obligation to provide such
incentives, rights, privileges and immunities to other commercial enti-
ties.

5. The Enterprise shall negotiate with the host countries in which its
offices and facilities are located for exemption from direct and indirect taxation.

6. Each State Party shall take such action as is necessary for giving
effect in terms of its own law to the principles set forth in this Annex and shall
inform the Enterprise of the specific action which it has taken.

7. The Enterprise may waive any of the privileges and immunities con-
ferred under this article or in the special agreements referred to in paragraph 1
to such extent and upon such conditions as it may determine.



382

III.  THE ENTERPRISE, SECTION 2 OF ANNEX TO THE
AGREEMENT RELATING TO THE IMPLEMENTATION OF PART

XI OF THE UNITED NATIONS CONVENTION ON
THE LAW OF THE SEA

ANNEX, SECTION 2
THE ENTERPRISE

1. The Secretariat of the Authority shall perform the functions of the
Enterprise until it begins to operate independently of the Secretariat. The Sec-
retary-General of the Authority shall appoint from within the staff of the Authority
an interim Director-General to oversee the performance of these functions by
the Secretariat.

These functions shall be:
(a) Monitoring and review of trends and developments relating to deep

seabed mining activities, including regular analysis of world metal
market conditions and metal prices, trends and prospects;

(b) Assessment of the results of the conduct of marine scientific re-
search with respect to activities in the Area, with particular emphasis
on research related to the environmental impact of activities in the
Area;

(c) Assessment of available data relating to prospecting and exploration,
including the criteria for such activities;

(d) Assessment of technological developments relevant to activities in
the Area, in particular technology relating to the protection and pres-
ervation of the marine environment;

(e) Evaluation of information and data relating to areas reserved for the
Authority;

(f) Assessment of approaches to joint venture operations;
(g) Collection of information on the availability of trained manpower;
(h) Study of managerial policy options for the administration of the En-

terprise at different stages of its operations.
2. The Enterprise shall conduct its initial deep seabed mining opera-

tions through joint ventures. Upon the approval of a plan of work for exploitation
for an entity other than the Enterprise, or upon the receipt by the Council of an
application for a joint venture operation with the Enterprise, the Council shall
take up the issue of the functioning of the Enterprise independently of the
Secretariat of the Authority. If joint venture operations with the Enterprise
accord with sound commercial principles, the Council shall issue a directive
pursuant to article 170, paragraph 2, of the Convention providing for such
independent functioning.

3. The obligation of States Parties to fund one site of the Enterprise as
provided for in Annex IV, article 11, paragraph 3 of the Convention shall not apply
and States Parties shall be under no obligation to finance any of the operations
in any mine site of the Enterprise or under its joint venture arrangements.
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4. The obligations applicable to contractors shall apply to the Enter-
prise. Notwithstanding the provisions of article 153, paragraph 3 and Annex III,
article 3, paragraph 5, of the Convention, a plan of work for the Enterprise upon
its approval shall be in the form of a contract concluded between the Authority
and the Enterprise.

5. A contractor which has contributed a particular area to the Authority
as a reserved area has the right of first refusal to enter into a joint venture
arrangement with the Enterprise for exploration and exploitation of that area. If
the Enterprise does not submit an application for a plan of work for activities in
respect of such a reserved area within 15 years of the commencement of its
functions independent of the Secretariat of the Authority or within 15 years of
the date on which that area is reserved for the Authority, whichever is the later,
the contractor which contributed the area shall be entitled to apply for a plan of
work for that area provided it offers in good faith to include the Enterprise as a
joint venture partner.

6. Article 170, paragraph 4, Annex IV and other provisions of the Con-
vention relating to the Enterprise shall not be interpreted and applied in
accordance with this section.
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IV.  TRANSFER OF TECHNOLOGY, SECTION 5 OF ANNEX TO
THE AGREEMENT RELATING TO THE IMPLEMENTATION
OF PART XI OF THE UNITED NATIONS CONVENTION ON

THE LAW OF THE SEA

ANNEX, SECTION 5
TRANSFER OF TECHNOLOGY

1. In addition to the provisions of article 144 of the Convention, transfer
of technology for the purposes of Part XI shall be governed by the following
principles:

(a) The Enterprise, and developing States wishing to obtain deep seabed
mining technology, shall seek to obtain such technology on fair and
reasonable commercial terms and conditions on the open market, or
through joint venture arrangements;

(b) If the Enterprise or developing States are unable to obtain deep sea-
bed mining technology, the Authority may request all or any of the
contractors and their respective sponsoring State or States to co-
operate with it in facilitating the acquisition of deep seabed mining
technology by the Enterprise or its joint venture, or by a developing
State or States seeking to acquire such technology on fair and rea-
sonable commercial terms and conditions, consistent with the effective
protection of intellectual property rights. States Parties undertake to
co-operate fully and effectively with the Authority for this purpose
and to ensure that contractors sponsored by them also co-operate
fully with Authority;

(c) As a general rule, States Parties shall promote international technical
and scientific co-operation with regard to activities in the Area either
between the parties concerned or by developing training, technical
assistance and scientific co-operation programmes in marine science
and technology and the protection and preservation of the marine
environment.

2. The provisions of Annex III, article 5, of the Convention shall not
apply.
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INDEX

The index to this publication was prepared by a professional indexer in consul-
tation with the Office of Legal Affairs of the International Seabed Authority.

In conformity with standard indexing practice, only substantive discussions of
each topic, not passing mentions, have been indexed. For instance, the “Authority”
is mentioned throughout the publication, but it was not really necessary to index all
those mentions.  If a section was actually about the annual reports of the Enter-
prise, then, although the reports were to be submitted to the Authority, that section
was still about the Enterprise, not about the Authority.  Thus the “reports” were
indexed under “Enterprise” instead of “Authority”.

Since the scope of the publication is broad and comprehensive, efforts have
been made to accommodate the greatest variety of users’ needs by double-posting
information (e.g., “research, scientific” and “scientific research”), while at the same
time striving to achieve the right balance between multiple points of access to infor-
mation and over indexing.  Efforts in making the index user-friendly may also be
found in the incorporation of the names of States whose delegates intervened or
submitted draft proposals.  In this regard, the names of new States, which came
into existence in the1990s as a result of either dismemberment or unification of
certain former States whose names appeared in the original United Nations docu-
ments concerned, have also been added as entries, with cross-references to the
entries of their respective former States.  The names of individual delegates have
also been indexed. Where they were speaking for their respective countries, their
names and the positions of their countries have been indexed.  Where a delegate
was speaking in his capacity as Chairman of a Committee, only the speaker’s name,
not the name of his country, has been indexed.
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