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Note by the Secretariat

1.  During the twentieth session of the International Seabed Authority in 2014, the
Legal and Technical Commission of the Authority drew to the attention of the
Council the fact that seven contracts (see annex 1) for exploration for polymetallic
nodules would expire in 2016 and 2017.1 Since the first applications for extension
could be anticipated by September 2015, there was an urgent need to adopt
appropriate procedures and criteria for processing such applications in a uniform
and non-discriminatory manner. Recognizing the concerns expressed and the urgent
need to address them, the Council, in its decision ISBA/20/C/31 of 23 July 2014,
requested the Commission, as a matter of urgency and as its first priority, to
formulate draft procedures and criteria for applications for extensions of contracts
for exploration in accordance with section 3.2 of the standard clauses contained in
annex IV to the Regulations on Prospecting and Exploration for Polymetallic
Nodules in the Area, to be submitted to the Council at its twenty-first session. In the
same decision, the Council also emphasized that such draft procedures and criteria
should be made available to members of the Council well in advance of its session
in July 2015, given that the first applications for extension could be anticipated by
September 2015.

[N

The contracts in question are between the Authority and Interoceanmetal Joint Organization,
Yuzhmorgeologiya, the Government of the Republic of Korea, China Ocean Mineral Resources
Research and Development Association, Deep Ocean Resources Development Co. Ltd., Institut
francais de recherche pour I’exploitation de la mer and the Government of India. Annex I to the
present document shows the status of each of the contracts, the date of their entry into force and
date of expiry, and the latest date on which an application for extension could be submitted
under section 3.2 of the standard clauses for exploration contracts, contained in annex IV to the
Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area.
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2. At its session in February 2015, in response to the request from the Council,
the Commission considered and adopted a recommendation to the Council regarding
such procedures and criteria, having before it draft procedures and criteria
(ISBA/21/LTC/WP.1) and an explanatory note (ISBA/21/LTC/3) prepared by the
Secretariat. The Commission considered the draft procedures and criteria in closed
meetings on 23, 24, 25 and 27 February 2015. On the latter date, after having
exhausted efforts to reach a decision by consensus, the Commission decided to
proceed to a vote under rules 44 and 47 of its rules of procedure. The Commission
adopted its recommendation to the Council on procedures and criteria for the
extension of an approved plan of work for exploration, as contained in document
ISBA/21/C/WP.1, by 9 votes to 3, with 2 abstentions. The three members of the
Commission who voted against adoption requested that the recommendation be
accompanied by a summary of their divergences of opinion, in accordance with
rule 46 of the rules of procedure of the Commission. The summary, as submitted to
the Secretariat, appears in annex Il to the present document.

3. The draft procedures and criteria for the extension of an approved plan of
work for exploration describe the form and content of an application for extension,
and the procedures and criteria for the processing of such applications by the
Secretariat and their consideration by the Commission and the Council. The draft
includes a transitional provision to address the situation in which an application has
been duly submitted but the contract would expire on a date following the meetings
of the Commission at which the application is considered but before the next
meeting of the Council. The draft procedures and criteria also contain two annexes.
Annex | details the content of an application for extension and annex Il contains a
template for an agreement in writing between the Authority and the contractor
concerning the extension of the contract for exploration.

4. In adopting its recommendation to the Council, the Commission also noted
that the issue of the amount of the administrative fee for processing an application
for extension of an approved plan of work for exploration (ISBA/21/C/WP.1,
paras. 4-6) was a matter within the mandate of the Finance Committee since,
pursuant to the Agreement, any decision by the Council having financial and
budgetary implications or pertaining to the financial management and internal
financial administration of the Authority must be based on the recommendations of
the Committee. The Commission therefore requested the Secretary-General to refer
the matter to the Finance Committee for consideration at its next meeting, in July
2015. Accordingly, the matter will be placed on the provisional agenda of the
meeting.

5. The Council is invited to consider, with a view to adopting, the draft
procedures and criteria for the extension of an approved plan of work for
exploration as recommended by the Commission and contained in document
ISBA/21/C/WP.1.

6. In terms of the form in which the procedures and criteria are to be adopted, it
is suggested that the Council use its general supervisory powers under article 162,
subparagraphs 2 (a) and (l), of the United Nations Convention on the Law of the
Sea, to give effect to the procedures and criteria in the form of a decision. A draft
decision for consideration by the Council is contained in annex Il to the present
document.
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Annex |

Contracts for exploration due to expire between March 2016
and March 2017

Contractor

Sponsoring State or States

Date of entry into force

Date of expiry

Latest date for application
for extension (not later
than six months before the
date of expiry)

Interoceanmetal Joint
Organization

Yuzhmorgeologiya

Government of the
Republic of Korea

China Ocean Mineral
Resources Research
and Development
Association

Deep Ocean Resources
Development Co. Ltd.

Institut frangais de
recherche pour
I’exploitation de la mer

Government of India

Bulgaria, Cuba,
Czech Republic,
Poland, Russian
Federation and
Slovakia

Russian Federation

China

Japan

France

29 March 2001

29 March 2001
27 April 2001

22 May 2001

20 June 2001

20 June 2001

25 March 2002

28 March 2016

28 March 2016
26 April 2016

21 May 2016

19 June 2016

19 June 2016

24 March 2017

28 September 2015

28 September 2015
26 October 2015

21 November 2015

19 December 2015

19 December 2015

24 September 2016
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Summary of divergences of opinion submitted by three
members of the Legal and Technical Commission,

in accordance with rule 46 of the rules of procedure of
the Commission

Some members of the Legal and Technical Commission expressed a divergent
opinion as to the task and responsibility of the Commission as set forth under
section 111 of the recommendation for the following reasons:

A. Regulation 26 of the Regulations on Prospecting and Exploration for
Polymetallic Nodules in the Area (hereinafter, the Regulations) provides that:

Duration of contracts

1.  Anplan of work for exploration shall be approved for a period of 15 years.
Upon expiration of a plan of work for exploration, the contractor shall apply
for a plan of work for exploitation unless the contractor has already done so,
has obtained an extension for the plan of work for exploration or decides to
renounce its rights in the area covered by the plan of work for exploration.

2. Not later than six months before the expiration of a plan of work for
exploration, a contractor may apply for extensions for the plan of work for
exploration for periods of not more than five years each. Such extensions shall
be approved by the Council, on the recommendation of the Commission, if the
contractor has made efforts in good faith to comply with the requirements of
the plan of work but for reasons beyond the contractor’s control has been
unable to complete the necessary preparatory work for proceeding to the
exploitation stage or if the prevailing economic circumstances do not justify
proceeding to the exploitation stage.

As expressly stated in regulation 26.2, the assessment of efforts made by those
contractors in good faith “to comply with the requirements of the plan of work”
logically and necessarily require a prior assessment by the Legal and Technical
Commission in order to ascertain the extent of compliance of the contractor with the
requirements of the plan of work.

B. Along those same lines, section 3.2 of annex IV (Standard clauses for
exploration contract) of the Regulations provides, in a more comprehensive way, as
follows:

3.2 Upon application by the Contractor, not later than six months before the
expiration of this contract, this contract may be extended for periods of not
more than five years each on such terms and conditions as the Authority and
the Contractor may then agree in accordance with the Regulations. Such
extensions shall be approved if the Contractor has made efforts in good faith to
comply with the requirements of this contract but for reasons beyond the
Contractor’s control has been unable to complete the necessary preparatory
work for proceeding to the exploitation stage or if the prevailing economic
circumstances do not justify proceeding to the exploitation stage.
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Once again, it is stated that such extensions shall be approved “if the
Contractor has made efforts in good faith to comply with the requirements of this
contract”.

A similar prior assessment regarding the extent of the compliance with the
requirements of the contract is in consequence (and logically, as well) required.
More specifically, there are concrete requirements established in, inter alia,
sections 4, 5 and 10 of the standard clauses. Sections 4, 5 and 10 specifically refer
to the reporting obligations of the contractor. The call for contractors to improve
their reporting is an issue regularly brought to the attention of the Council by the
Legal and Technical Commission.

In developing the new procedure for the extension of contracts it is important
to recall the contractors' obligation to carry out exploration in good faith and in
accordance with the terms and conditions of the contract, the Convention and the
Agreement, the rules, regulations and procedures of the Authority and the decisions
of the relevant organs of the Authority. This obligation is established under
section 13.2 of annex IV (Standard clauses for exploration contract) of the
Regulations:

13.2 The Contractor undertakes:

(a) To accept as enforceable and comply with the terms of this
contract;

(b) To comply with the applicable obligations created by the provisions
of the Convention, the rules, regulations and procedures of the Authority and
the decisions of the relevant organs of the Authority;

(c) To accept control by the Authority of activities in the Area as
authorized by the Convention;

(d) To fulfil its obligations under this contract in good faith;

C. The Legal and Technical Commission is the competent organ of the Council
(cf. e.g., article 165 of the Convention and section 1 (4) of the annex to the
Agreement) to consider and assess compliance with the requirements of the contract
(i.e., the plan of work), since regulation 26.2 of the Regulations expressly provides
that “such extensions shall be approved by the Council, on the recommendation of
the Commission”.

Although this particular function of the Legal and Technical Commission
could be implied from paragraphs 9 and 12 of the proposed procedures, no explicit
mention regarding this task of the Commission is included in section Il of the
recommended new procedures.

In conclusion, some members of the Commission consider it necessary to
include in section Il of the recommended procedures an explicit reference to this
function of the Commission. These members of the Commission note that, in the
light of the aforementioned references to the Convention and Regulations
(cf. section A through C), it is fundamental that the Commission fulfils this explicit
task.
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Indeed, it would seem that in the adoption by the Authority of rules,
regulations and procedures for the conduct of activities in the Area as they progress,
it is important to formulate clear and precise language in the recommended
procedures as well as in the rules, regulations and procedures that are being or will
be developed. This with the purpose of avoiding, as far as practicable, any possible
ambiguity and misinterpretation of the Convention, the Agreement, the rules,
Regulations, procedures and contracts.
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Draft decision of the Council of the International Seabed
Authority relating to the procedures and criteria for the
extension of an approved plan of work for exploration
pursuant to section 1, paragraph 9, of the annex to the
Agreement relating to the Implementation of Part XI of
the United Nations Convention on the Law of the Sea

of 10 December 1982

The Council of the International Seabed Authority,

Recalling that, pursuant to article 162, subparagraphs 2 (a) and (I), of the
United Nations Convention on the Law of the Sea, the Council shall supervise and
coordinate the implementation of the provisions of Part XI of the Convention on all
questions and matters within the competence of the Authority and shall exercise
control over activities in the Area in accordance with article 153, paragraph 4, of the
Convention and the rules, regulations and procedures of the Authority,

Recalling also paragraph 2 of its decision ISBA/20/C/31 of 23 July 2014, in
which the Council requested the Legal and Technical Commission, as a matter of
urgency and as its first priority, to formulate draft procedures and criteria for
applications for extensions of contracts for exploration, in accordance with
section 3.2 of the standard clauses contained in annex IV to the Regulations, for
consideration by the Council at its twenty-first session,

Taking into account the recommendations of the Legal and Technical
Commission, as contained in document ISBA/21/C/WP.1, and the recommendations
of the Finance Committee,

1.  Adopts the procedures and criteria for extension of an approved plan of
work for exploration pursuant to section 1, paragraph 9, of the annex to the
Agreement relating to the Implementation of Part XI of the United Nations
Convention on the Law of the Sea of 10 December 1982, as contained in the annex
to the present decision;

2. Requests the Secretary-General to communicate the present decision to
all contractors with the Authority.
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