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Legal obligations to 
protect the  marine 
environment & the 
precautionary approach

Presenter
Presentation Notes
Thank you very much. It is a pleasure for me to join the discussion on a very interesting topic for many of us today. 







Mandate of ISA

MANAGE
Exploration and Exploitation

PROTECT
Environment and Biodiversity

PROMOTE
Marine Scientific Research

SHARE
Monetary and non-monetary 

Benefits

The Area is the only example of a global commons that is regulated through a consensus-based 
international organization for the common benefit



Legal framework
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Basic legal framework
• UNCLOS Part XII – Protection and 

Preservation of the Marine Environment
 Art. 192
 Art. 209

• UNCLOS Part XI – The Area
 Art. 145

• 1994 Agreement 
• Rules, Regulations and Procedures of 

ISA

Article 145 requires that ‘necessary measures shall be 
taken in accordance with [UNCLOS] to ensure effective 
protection for the marine environment from harmful 
effects which may arise’ from activities in the Area. To 
this end, the ISA is required to adopt appropriate rules, 
regulations and procedures for, inter alia:

(a)  the prevention, reduction and control of 
pollution and other hazards to the marine environment, 
including the coastline, and of interference with the 
ecological balance of the marine environment, 
particular attention being paid to the need for protection 
from harmful effects of such activities as drilling, 
dredging, excavation, disposal of waste, construction 
and operation or maintenance of installations, pipelines 
and other devices related to such activities;

(b)  the protection and conservation of the natural 
resources of the Area and the prevention of damage to 
the flora and fauna of the marine environment.

ISA to adopt rules, regulations and procedures on all aspects of activities in the Area. 

binding on all ISA Members without requiring individual consent and without the possibility of opting out.  

exceptional law-making competence for an international organization and salient features of the DSM 
legal regime
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Article 192 UNCLOS (Part XII) establishes the overarching obligation of all States to protect and preserve the marine environment. Part XII also describes the specific measures to be taken by States to prevent, reduce and control marine pollution as well as to ensure that activities under their jurisdiction or control do not cause pollution damage to other States and their environment, and that pollution does not spread beyond the areas where they exercise sovereign rights under UNCLOS.

In relation to the Area, Article 209 states that ‘[i]nternational rules, regulations and procedures shall be established in accordance with Part XI to prevent, reduce and control pollution of the marine environment from activities in the Area.’

The nature of these international rules, regulations and procedures is detailed in Article 145 UNCLOS under Part XI.

This provision requiring extensive regulation on the part of the ISA. The protection required extends well beyond the Area (‘including the coastline’), beyond pollution (‘and other hazards’), and most visionary of all, it includes a comprehensive, ocean-wide ecological prerequisite that is not found in any other intergovernmental marine environmental treaty (‘interference with the ecological balance of the marine environment’). The only limitation is that the harmful effects must be attributable to ‘activities in the Area’.

To implement and give effect to the provisions of the UNCLOS and the 1994 Agreement, the ISA is required to adopt rules, regulations and procedures on all aspects of activities in the Area. Whilst these rules, regulations and procedures are subsidiary to UNCLOS and the 1994 Agreement, they are nevertheless binding on all members of the ISA without requiring individual consent and without the possibility of opting out.  

This is an exceptional law-making competence for an international organization and is one of the salient features of the legal regime for deep seabed mining. 

By virtue of the contractual nature of the relationship between the ISA and entities carrying out activities in the Area, these rules, regulations and procedures also become binding on contractors, without further integration into domestic law.




Environmental regulations
Adopted by the Council on the 

recommendation of 
the Legal and Technical Commission.

Under the 1994 Agreement the adoption of rules, 
regulations and procedures for environmental 
protection is one of the issues for priority consideration 
prior to approval of the first plan of work for exploitation

Three sets of exploration regulations adopted

 Polymetallic nodules (2000, 2013)
 Polymetallic sulphides (2010)
 Cobalt-rich crusts (2013)

Advanced draft of Exploitation code under discussion

Legal and Technical Commission must 
formulate environmental regulations and must:
 Make recommendations to the Council on 

‘the protection of the marine environment, 
taking into account the views of recognized 
experts in that field.’  

 Prepare EIAs of activities in the Area, 
 Make recommendations to the Council 

concerning a monitoring programme,
 Ensure that existing regulations are 

adequate and complied with, and 
 Coordinate the implementation of the 

monitoring programme
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Law-making power in the ISA is vested in the Council, which shall adopt the ‘rules regulations and procedures’ relating to activities in the Area,  including ‘those relating to (…) protection of the marine environment’. 

The 1994 Agreement further emphasizes that ‘the adoption of rules, regulations and procedures incorporating applicable standards for the protection and preservation of the marine environment’ is one of the matters to be given priority consideration by the ISA between the entry into force of UNCLOS and the approval of the first plan of work for exploitation. 

Although law-making power is vested in the Council, the Council does not act alone in formulating environmental regulations for the Area. The other organ of the ISA with responsibility for the protection of the marine environment is the Legal and Technical Commission, which is established as an organ of the Council under Article 163. The Commission is required to formulate and submit to the Council environmental rules, regulations, and procedures and keep them under review.  It is required to make recommendations to the Council both on the implementation of such regulations and on ‘the protection of the marine environment, taking into account the views of recognized experts in that field.’  Furthermore, the Commission also has to prepare environmental impact assessments of activities in the Area, make recommendations to the Council concerning a monitoring programme to observe, measure, evaluate, and analyze the risks and effects of pollution caused by such activities, ensure that existing regulations are adequate and complied with, and coordinate the implementation of the monitoring programme.

Pursuant to the legal provisions described above, the ISA has adopted three sets of Regulations dealing with prospecting and exploration for mineral resources in the Area and is currently in the process of drafting regulations governing exploitation of those resources.




Precautionary 
approach
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Context & Definition
- The precautionary approach is a key tool to address the environmental protection challenges posed by 
activities in the Area. 

- widely incorporated in international environmental agreements and further developed in national law. 

Rio Declaration 1992, Principle 15
“In order to protect the environment, the precautionary approach shall be widely 

applied by States according to their capabilities. Where there are threats of 
serious or irreversible damage, lack of full scientific certainty shall not be used 
as a reason for postponing cost-effective measures to prevent environmental 

degradation.”

Convention on Biological Diversity 1992, Preamble
“Where there is a threat of significant reduction or loss of 

biological diversity, lack of full scientific certainty should not be 
used as a reason for postponing measures to avoid or minimize 

such a threat.”
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The purpose of my presentation is to provide an overview of the application of the precautionary approach in the context of deep seabed mining and specifically how the precautionary approach is applied through ISA to activities in the Area.

The precautionary approach is a key tool to address the environmental protection challenges posed by activities in the Area. 

It is widely incorporated in international environmental agreements and further developed in national law. At its core, the precautionary approach recognizes that lack of certainty regarding the threat of environmental harm should not be used as an excuse for not taking action to avert that threat. 

It is best encapsulated in, for example:

Rio Declaration 1992, Principle 15

And

Convention on Biological Diversity 1992, Preamble





precautionary approach is a tool to be deployed in situations where there is: 

• uncertainty, 
• a threat of environmental damage, 
• damage is of serious or irreversible nature 

All of these are likely to be relevant considerations, albeit to different degrees, in the case of DSM. 

Rio Principle 15            ISA Exploration Regulations (following from UNFSA) 

ISA Draft Exploitation Regulations.

Substantive content of precautionary approach primarily intended as framework 
for action 

that allows activities to proceed in a way that prevents environmental harm but 
that is also flexible and adaptive to changing circumstances as the level of 

uncertainty increases or decreases
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It is deployed in situations where there is: 

uncertainty, 
a threat of environmental damage, 
damage is of serious or irreversible nature 


All of these are likely to be relevant considerations, albeit to different degrees, in the case of DSM. 

What is clear is that the precautionary approach has a strong substantive content and is primarily intended as a framework for action that allows activities to proceed in a way that prevents environmental harm but that is also flexible and adaptive to changing circumstances as the level of uncertainty increases or decreases. 




Implementation & 
enforcement  
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Application 
From: Guidelines for application of precautionary approach, IUCN (2007)

Establish a framework
• Incorporate
• Integrate
• Operationalize
• Include stakeholders
• Use best information available

Define potential threats, options and 
consequences
• Characterize uncertainty
• Assess options (measures to anticipate, 

prevent and mitigate threats)

Devise precautionary measures
• Be explicit about the precautionary measures and the 

uncertainties they are responding to (because as uncertainty 
is removed, preventive measures should be taken)

• Be proportionate (cost benefit analysis)
• Consider social and economic costs

Implement effectively
• Be adaptive (promote monitoring, research and evaluation of 

measures)
• Adapt measures as uncertainty increases or decreases

Efficient compliance system

All these features are present in ISA’s regulatory regime
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A useful starting point for understanding the application of the precautionary approach are the IUCN guidelines from 2007. These establish that the application of the precautionary approach involves institutional, procedural and scientific dimensions structured around 5 main axis. 


All these can be seen in ISA regulatory system and the next part of the presentation will review this framework.




ISA Exploration Regulations

In practice, this feedback loop is achieved through annual 
report process. Reports are analyzed by Secretariat, shared 
with Legal and Technical Commission, and comments sent 
back to contractors through Secretary-General.

Most exploration activities have little or no impact on marine environment. Emphasis is on 
precaution and establishment of an environmental baseline which will be fundamental to 

EIA for exploitation.

ISA
Responsibility is to establish 
and keep regulations under 

review and make 
environmental data available

ISA & Sponsoring States
Must apply the precautionary 

approach to all activities

Contractors
Must take measures to 

prevent pollution and hazards 
from activities.

Conduct preliminary EIA
Collect baseline data and 

submit to ISA
Monitor impacts and report
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It is on the basis of the precautionary approach that exploration activities are permitted. Why? Because, they have have little or no impact on marine environment.

By allowing research and data collection particularly for environmental baseline, ISA in fact ensue that the precautionary approach constantly applied. 

Several obligations 

ISA must establish and keep regulations under review
ISA and sponsoring States must apply the precautionary approach to all activities
Contractors must take necessary measures to prevent, reduce and control pollution and other hazards to the marine environment arising from its activities in the Area
Preliminary impact assessment
Collect baseline data and provide to ISA
Monitor impact of activities and report to ISA

The control of the way that the precautionary approach is effectively followed in exploration context, is done through annual report process. Considered by LTC and comments fed back to contractors through SG






Implementation

Seabed Disputes Chamber, Advisory Opinion 2011
- Precautionary approach integral part of the ‘due diligence’ obligations on sponsoring States
- Emphasis on application of ‘best environmental practices’
- Recognition that obligation to conduct an EIA is ‘a general obligation under customary law’

Different responsibilities on different actors

ISA
Responsibility is to regulate, 

taking into account best 
scientific information, approve 

contracts, monitor activities 
and enforce

Sponsoring States
Required to cooperate with 
ISA in implementing regime, 

establish national regime and 
ensure that sponsored entities 
meet their obligations under 

contract

Contractors
Responsible to carry out 

activities in compliance with 
contract and the regulations
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Consistent with the precautionary approach, this legal framework places different responsibilities on different actors. 

The responsibility of the ISA is to regulate, taking into account the best scientific information, to approve contracts for activities in the Area in accordance with the regulations, to monitor all such activities, and to take enforcement action where necessary

The responsibility of contractors is to carry out their activities in compliance with their contract and the regulations.

Sponsoring States are required to cooperate with the ISA in the implementation of the regime, to establish a satisfactory national legal regime, and to ensure that entities sponsored by them meet their contractual obligations.


In 2011, the first Advisory Opinion to be issued by the Seabed Disputes Chamber of the International Tribunal for the Law of the Sea,  provided important clarification on certain issues associated with the deep seabed regulatory framework. In particular, the Chamber held that the obligation to apply the precautionary approach is an integral part of the ‘due diligence’ obligations on sponsoring States. The Chamber also emphasized the importance of applying ‘best environmental practices’ in the context of activities in the Area and recognized that the obligation to conduct an environmental impact assessment is also ‘a general obligation under customary law’.




Recommendations for guidance
Not binding, but reflect best environmental practice, which contractors are bound to apply

Environmental recommendations issued 
in 2001, revised 2010, 2013, 2019 and 
2020

Important for defining baseline data requirements

Most exploration work does not require additional EIA 
& understood to have no adverse impact on marine 
environment

Prior EIA required for
 sediment disturbance systems that create 

artificial disturbances and plumes on the sea 
floor, 

 testing of mining components,  
 test-mining,  
 drilling, and 
 large-scale sampling
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An important instrument used by ISA to promote the effective application of the precautionary approach in ligth of best available science is to be found in the recommendations that LTC can issue to assist contractors in the implementation of the rules, regulations and procedures.  

Although, strictly speaking, these recommendations are non-binding, they do carry significant weight and, in light of the Advisory Opinion on Responsibilities and Obligations in the Area, it is suggested that the contractual commitment to observe the recommendations has become an important element of the due diligence obligations of contractors. Furthermore, the recommendations relating to environmental matters are intended to reflect ‘best environmental practice’, which contractors are bound to apply.

The first set of recommendations was issued in 2001, one year after the adoption of the first set of Regulations, and dealt with the assessment of possible environmental impacts arising from exploration for polymetallic nodules.  The recommendations described the procedures to be followed in the acquisition of baseline data, and the monitoring to be performed during and after any activities in the exploration area with potential to cause serious harm to the environment. They were largely based on the recommendations of an international workshop convened by the ISA in 1998, which had recognized the need for clear and common methods of environmental characterization based on scientific principles.
The 2001 recommendations were revised in 2010,  consolidated into a single edition applicable to all resource types in 2013,  and subsequently revised and updated again in 2016 and 2019 (referred to hereafter as the ‘Environmental Recommendations’).  The latest Environmental Recommendations take into account new knowledge, including the outcomes of workshops convened by the ISA, and set out the detailed observations and measurements that need to be made while performing specific activities and recommended data collection, reporting and archiving protocols.

Importantly, the Environmental Recommendations also elaborate on and clarify the obligation on contractors to undertake environmental impact assessments (EIA) by listing the activities that do and do not require prior environmental impact assessment and, in the case of the former, providing a template and a process for EIA.  The majority of activities carried out in the early stages of exploration are considered to have no potential for provoking serious harm to the marine environment and thus do not require EIA. 




Compliance and enforcement
Art. 153(4) – ISA to exercise such control over activities in the Area as necessary to secure 
compliance

Establishment of an inspectorate and remote monitoring of operations by ISA will 
be critical during exploitation phase. 

Available measures include:
• Inspection  
• Issue proceedings for non-compliance
• Mandatory contingency plans
• Emergency orders (including temporary 

measures to minimize harm)
• Suspend or terminate contract
• Monetary penalties

No cases of non-compliance to date.
But Council has issued decisions and 
resolutions relevant to activities of 
contractors based on reports from Legal and 
Technical Commission.
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The importance of the precautionary approach in DSM context is also closely tied up to the broad powers given by UNCLOS to ISA to ensure compliance and enforcement. 

Article 153(4) states that the ISA ‘shall exercise such control over activities in the Area as is necessary for the purpose of securing compliance’ with UNCLOS, the Regulations, and approved plans of work. 

Moreover, the ISA has ‘the right to take at any time any measures provided for under [Part XI] to ensure compliance with its provisions and the exercise of the functions of control and regulation assigned to it thereunder or under any contract.’  

In addition to these general powers, the Council has the mandate to ‘exercise control over activities in the Area’ in accordance with the general powers listed in Article 153(4), including inspecting activities in the Area through a staff of inspectors.    No inspectorate had been established at the time of writing, although the draft exploitation regulations, discussed in section 9, contain extensive provisions relating to inspection.  

The secretariat’s Compliance and Regulatory Management Unit (CARMU) carries out certain functions related to inspection and will fulfil the inspection functions under the exploration regulations, when required, until such time as an inspectorate is established. 

The LTC has a corresponding mandate to make recommendations to the Council regarding the direction and supervision of such inspections.  

Although the Council has the power to institute proceedings against a contractor in cases of non-compliance, no such cases have been alleged to date. 




Environmental 
Management 



Environmental management
Going beyond regulation

CCZ Environmental Management Plan
• Proactive area-based management tool for 

ABNJ
• Approved 2012
• 13 APEIs (1.6m km2) (extended in 2021)
• Monitored and kept under review by LTC
• Consistent with international soft law 

instruments

Other REMPs
• Decision by Council 2018
• Under development in Western Pacific, N. 

Atlantic MAR, Indian Ocean
• ISA is collating scientific evidence and 

facilitating consistent and inclusive process 
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The unique nature of the precautionary approach in DSM context is very well reflected in the flexibility recognized by UNCLOS to ISA for the adoption of measures aimed at the protection of the marine environment from the harmful effects of such activities.


One  concrete example of progressive environmental management is the Clarion Clipperton Zone Environmental Management Plan (CCZ-EMP).

The plan, which was the first regional scale environmental management plan for the deep seabed, was adopted by the Council in 2012 and revised in 2021. 

It covers more than 13 million skm2, at depths of four to six thousand metres, in a prime location for commercially viable deposits of polymetallic nodules and has been the subject of scientific investigation, mineral prospecting and exploration since the 1960s. It is the location of most of the exploration contracts issued by the ISA for polymetallic nodules. 

In adopting this, both the LTC and the Council have shown themselves to be willing to go beyond a strict and limited interpretation of their powers and functions and to take a broad, purposive approach to the application of the precautionary approach and the principles of integrated, ecosystem-based management of marine space. 

As of today, further efforts are made to develop similar REMPs in other regions. 






Concluding Remarks
ISA mandated by UNCLOS to develop the resources of the Area while at the same time 

protecting the marine environment. 

To that end, UNCLOS equips ISA with unusually broad competences to allocate rights, legislative 
competence and enforcement powers. 
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This leads me to the end of my presentation. Few words to conclude. 

UNCLOS gives ISA the mandate to develop the resources of the Area while at the same time protecting the marine environment. To achieve this, ISA is equipped with unusually broad competences to allocate rights, legislative competence and enforcement powers. No other international organization has such powers. 

This is itself an application of the precautionary approach as well described by Chris Pinto of Sri Lanka (one of the architects of UNCLOS and who very recently passed away)

‘… the result of an uncharacteristic attempt by States to adopt a precautionary approach and ensure rational and sustainable utilization of the resources of the seabed through regulating the mining industry before the need for regulation had been generally recognized.’

Christopher W. Pinto, ‘The United Nations Convention on the Law of the Sea: Sustainable Development and Institutional Implications’ in Peter Bautista Payoyo (ed), Ocean Governance: Sustainable Development of the Seas (United Nations University Press, 1994) 3-27, p. 16.
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Presenter
Presentation Notes
This leads me to the end my presentation which although dense, is not fully comprehensive but as explained earlier was conceived as an introduction. 

Few other presentations that will be delivered over the course of the workshop will complement, expand and illustrate it particularly as it covers responsibility and liability and draft exploitation regulations.

Thank you very much. 
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