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|  Chris Brown | ISA Consultant  

R e g u l a t o r y  f r a m e w o r k :  W h e r e  a r e  w e  n o w ?  
W h e r e  d o  w e  n e e d  t o  b e ?  H o w  a r e  w e  g o i n g  

t o  g e t  t h e r e ?  ( i n c o r p o r a t i n g  t e r m i n o l o g y )  

Workshop on the Development of Standards and Guidelines for the Mining Code  
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T H E  I S A  M I N I N G  C O D E  
R u l e s ,  r e g u l a t i o n s  a n d  p r o c e d u r e s  

• Exploration regulations + Commissions 
recommendations 

• Draft exploitation regulations 
(ISBA/25/C/WP.1 + ISBA/25/C/18) 

• Content and development of standards 
and guidelines (ISBA/25/C/3) 

• Other key areas under development 
• Financial terms 
• Interfaces: sponsoring States, flag States 
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L E G A L  F R A M E W O R K  ( R u l e s ,  R e g u l a t i o n s  a n d  P r o c e d u r e s )  

Convention anticipated the need for: 

• “mining standards and practices, 
including those relating to operational 
safety, conservation of the resources 
and the protection of the marine 
environment” 

• (Annex III, article 17 (1) (b) (xii)) 
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Draft exploitation regulations 

• Regs. to be supplemented by S&Gs (reg. 1(5)) 

• Safety, labour and health standards (reg. 30) 

• Environmental Standards (reg. 45) (new) 

• Adoption of Standards by Council (reg. 94) 
(modified) 

• Issue of Guidelines (technical or 
administrative) by LTC or SG (reg. 95) 

• (Other standard and guideline references 
within regulatory text) 
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A  R I S K - B A S E D  A P P R O A C H  

• The “what” to regulate and “how” (and “when”) to regulate it 

• Risk-based approach to regulation 
• Risk-based regulation (risk assessment framework) 
• Application of environmental and other standards 
• Evidence-based decision-making 
• Better alignment of regulatory resources 

• Certainty and predictability 

• Document policy approach to regulation 
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O U T C O M E  O R  R E S U LT - B A S E D  R E G U L AT I O N  

• A performance-based regime 

• Clearer accountability 

• Focuses on producing the desired performance (e.g. environmental 
performance) not the production of more rules 

• Determine the output or performance levels e.g. objectives, criteria, 
quality standards, thresholds, trigger points (contractual 
requirements) 

• Contractor flexibility in delivering the output or performance level 

• Constraint: state of existing knowledge 

• Focus on processes to get us there 
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O U T C O M E -  ( R E S U L T )  B A S E D  A P P R O A C H  T O  O N - G O I N G  R E G U L A T I O N   

  

Outcome / result-based approach for mining 
operations 
• Contractual duty to meet clearly defined 

performance objectives and requirements 
(regulatory compliance). 

• Monitoring and reporting 
• Best practice development 

 

Operating management systems (health, safety 
and environmental) 
• Opportunity and risk management systems 

(benchmark: ISO standards) 
• Good industry practice 
• Process standards 

 

Performance-related standards 
• Environmental quality standards (e.g. water 

quality) 
• Thresholds and trigger points (environmental 

conditions in EMMP) 
 

 

Regulatory framework 
• Convention / Policy: goals and objectives 
• Prescriptive measures (regulations) 
• Process and practice guidelines, including 

assessment frameworks 

 



9 

• Process-related standards 
• A practice that is widely recognised or employed, especially because of its 

excellence; it is a way of doing work that is widely accepted as good (or even best) 
practice (standardisation) 

• Generally voluntary; may be referenced by regulators e.g. in guidance documents 
• Example: ISO 14001:2015 international process-related standard but regional / 

national variations 
• May be other specific DSM “standards” e.g. measurement of ore for royalty 

purposes 
• Performance-related standards 

• Important to outcome or result-based approach to regulation 
• Setting specific operational standards (e.g. environmental quality standards, H&S) 
• Annex IV (EMMP): “A description of relevant environmental performance standards 

and indicators (trigger and threshold points)” 
 
 
 
 
 

I S B A / 2 5 / C / 3  
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• Guidelines 
• Offer process and practice guidance e.g. may reference standards, outline good 

practice and disseminate best practices 
• Provide interpretative guidance on regulatory text 
• Promote understanding of and compliance with regulatory requirements 
• Easier to amend: flexibility 
 

• Standards and guidelines 
• Not mutually exclusive: complementary 
• Compliance with documents: evidence that regulatory measures are complied with 
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3 .  H o w  a r e  w e  g o i n g  t o  g e t  t h e r e ?  
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G E T T I N G  T H E R E  

• Comprehensive list of documents for development: thematic themes (“what”) (ISBA/25/C/3 = 
starting point) 

• Process outline for documentation development (“how”) 

• Timelines: What do we know? What do we need to know? When will we know it? (“when”) 

• Phased approach: What is critical and to be put in place soonest? What can or simply has to 
wait? 

• Consider other regulatory approaches and documents: What is existing and potentially 
transferable? What needs to be developed? 

• Better understanding of the technology (engineering)  

• Formulate detailed work development programme 
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Application to include 

certificate of sponsorship and 

all prescribed information to 

assess financial and technical 

capability and fee 

Acknowledgement & 

preliminary review of 

application by SG 

Environmental plans placed on 

website for 60 days. Comments 

(including LTC and stakeholders) 

provided to applicant 

Consideration of application by 

the Commission 

Applicant may revise environmental 

plans within 60 days 

Assessment of applicants by 

the Commission   

Amendment or modification of 

proposed Plan of Work 

Commission’s report and 

recommendation to Council 

Council considers Commission’s 

report and recommendation 

PROCESS: APPLICATION FOR APPROVAL OF A PLAN OF WORK FOR EXPLOITATION IN THE FORM OF A CONTRACT 

Application  

Secretary-General prepares 

contract  

Contract is signed and registered in 

Seabed Mining Register 

REGULATING ACTIVITIES IN THE AREA |  Chris Brown 

1. Exploration data and information 
2. Mining work plan 
3. Financing plan 
4. Environmental impact statement 
5. Emergency response and 

contingency plan 
6. Health and Safety Plan and a 

Maritime Security Plan 
7. Training plan 
8. Environmental management and 

monitoring plan 
9. Closure plan 
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4 .  C l o s i n g  r e m a r k s  
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Closing remarks 

1. This workshop is an important milestone in the 
regulatory development programme 
 

2. Need to ensure a level playing field: Where do we 
need to “standardise”? Where should flexibility 
be accommodated? 
 

3. Dialogue: What do contractors need to know 
from the ISA? What does the ISA need to know 
from contractors? 
 

4. Don’t have to reinvent the wheel: Draw on 
experiences of regulatory approaches to natural 
resource and environmental regulation, and related 
documentation 
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T h a n k  y o u !  
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