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Original: Chinese

Comments
by
the Government of the People’s Republic of China

on

the Draft Regulations on Exploitation of
Mineral Resources in the Area

28 September 2018



Pursuant to the Statement by the President of the Council during the
twenty-fourth session of the International Seabed Authority (Authority),
and at the invitation of the Secretariat, the Government of the People’s
Republic of China hereby, on the basis of its previous comments
submitted on 20 December 2017, continues to make comments on the
updated Draft Regulations on the exploitation of mineral resources in the
Area (Draft Regulations) contained in document

ISBA/24/LTC/WP.1/Rev.1.

I General Comments on the Draft Regulations

1. The Chinese Government considers that even though the revised
Draft Regulations has made tangible progress compared with the previous
version, further improvements are still required in many places. As an
important legal instrument implementing the principle that the Area and
its resources are the common heritage of mankind, the Exploitation
Regulations shall comply with the provisions and spirit of the United
Nations Convention on the Law of the Sea (Convention) and the
Agreement Relating to the Implementation of Part XI of the United
Nations Convention on the Law of the Sea of 10 December 1982
(Implementing Agreement) in a complete, accurate and strict manner.
The Exploitation Regulations should clearly and explicitly define the
rights, obligations and responsibilities of various parties involved in the
exploitation activities in the Area, and ensure that the respective rights,
obligations and responsibilities of the Authority, States Parties and
Contractors are in line with the Convention and the Implementing
Agreement, and keep the balance of the Contractor’s rights and

obligations. The Exploitation Regulations should be oriented towards

1



encouraging and promoting the exploitation of mineral resources in the
Area while ensuring, in accordance with the Convention and the
Implementing Agreement, effective protection for the marine
environment from harmful effects which may arise from such activities.
The Exploitation Regulations should, based on objective facts and
scientific evidences, establish rules, regulations and standards
compatible with the present situation of social, economic, technological
and legal realities. The formulation of the Exploitation Regulations
should draw on the common practice and useful experience of States in
exploiting mineral resources on land or in maritime areas under national
jurisdiction, and coordinate with the on-going progress of developing an
international instrument on the conservation and sustainable use of

marine biological diversity of areas beyond national jurisdiction.

11 On the Framework and Structure of the Draft

Regulations

2. The Chinese Government takes the view that the Draft
Regulations should include a benefit sharing mechanism concerning the
deep seabed exploitation, further flesh out regulations about the
Enterprise and the regional environmental management plan and take into
full account the respective characteristics of different mineral resources in

the Area.

i The Exploitation Regulations should include a benefit sharing

mechanism

3. Benefit sharing is not only part of the important contents and

embodiment of the principle of the common heritage of mankind, but



also an important duty of the Authority provided in the Convention.
Article 140 of the Convention provides that activities in the Area shall be
carried out for the benefit of mankind as a whole. The Authority shall
provide for the equitable sharing of financial and other economic benefits
derived from activities in the Area through any appropriate mechanism,
on a non-discriminatory basis. The formulation of the Exploitation
Regulations must not exclude the benefit sharing mechanism. As an
important part of the overall system designed to govern the exploitation
of the resources in the Area, benefit sharing needs to be addressed along
with other issues.

Firstly, benefit sharing is inseparable from the payment mechanism.
Both of them are essentially the disposition and redistribution of the
benefits derived from activities in the Area and therefore should be
specified simultaneously in one legal document.

Secondly, benefit sharing is indispensable for assistance to the
affected developing land-based producer States. Section 7 of the Annex to
the Implementing Agreement provides that the Authority shall establish
an economic assistance fund to assist developing land-based producer
States affected by the production of minerals from the deep seabed, for
the establishment of which only funds from payments received from
Contractors, including the Enterprise, and voluntary contributions shall
be used. Therefore, it would be impossible to establish the economic
assistance fund without an existing benefit sharing mechanism.

Thirdly, protection for the marine environment and benefit sharing
mechanism should be taken into account as a whole. The Draft
Regulations provides for the establishment of an environmental liability

trust fund which should be mainly financed by the benefits derived from



the exploitation of the resources in the Area. This fully reflects the close
link between benefit sharing and the environmental protection. The
Exploitation Regulations should encompass a complete and
comprehensive benefit sharing mechanism so as to promote the
protection for the marine environment through more channels and
methods.

4. The following principles may be taken into account when
formulating the benefit sharing mechanism: The first one is the principle
of equity, to realize the reasonable balance between the benefits of
mankind and the commercial interests of Contractors as well as between
the interests of current and future generations. The second one is the
principle of preferential treatment for developing States, to ensure that
developing States could gain benefits derived from exploitation of the
resources in the Area in accordance with the Convention and the
Implementing Agreement. The third one is the principle of transparency,
according to which both the rule-making process and the actual sharing of
benefits derived from exploitation should be transparent.

5. The formulation of the benefit sharing mechanism should give full
play to the Finance Committee and take other international practice into
consideration. Article 7 (f) of Section 9 of the Annex to the Implementing
Agreement provides that the Assembly and the Council shall take into
account the recommendations of the Finance Committee in making
decisions concerning rules, regulations and procedures on the equitable
sharing of financial and other economic benefits derived from activities
in the Area. The modality of benefit sharing could include both monetary
benefit sharing and non-monetary benefit sharing. In addition, the issue

concerning payments and contributions with respect to the exploitation of



the continental shelf beyond 200 nautical miles provided in Article 82 of
the Convention should be one important part of the overall benefit

sharing mechanism to be developed by the Authority.

ii The Exploitation Regulations should provide for specific and

detailed rules concerning the Enterprise

6. The Enterprise is the organ of the Authority which shall carry out
activities in the Area directly as well as the transporting, processing and
marketing of minerals recovered from the Area. The Enterprise is also an
important organ to implement the parallel system as provided in the
Convention and a vital channel for developing States to participate in the
exploitation of the resources in the Area. The independent functioning of
the Enterprise is significant for the effective implementation of the
principle of common heritage of mankind.

7. While the Draft Regulations does contain provisions concerning
the Enterprise such as application for approval of Plans of Work, joint
arrangements with other Contractors, its contents are too sketchy to be
operationalized. Article 9 (3) of Annex III to the Convention stipulates
that the Authority may prescribe, in its rules, regulations and procedures,
substantive and procedural requirements and conditions with respect to
joint ventures. Both Article 19 of the Regulations on Prospecting and
Exploration for Polymetallic Sulphides in the Area and Article 19 of the
Regulations on Prospecting and Exploration for Cobalt-Rich
Ferromanganese Crusts in the Area provide that the Enterprise can obtain
equity participation in a joint venture arrangement, and the terms and
conditions for obtaining such equity participation would need to be
further elaborated. None of the above requirements are reflected in the

current Draft Regulations. Meanwhile, the Government of Poland
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indicated during the twenty-fourth session of the Council that it would
submit a full proposal for a joint-venture operation with the Enterprise in
2019, which will trigger the discussion by the Council over the
independent functioning of the Enterprise, including whether such a
proposal would accord with sound commercial principles and the interim
arrangements prior to the independent functioning of the Enterprise. The
Polish proposal highlighted the urgency of the Enterprise issue. It is
imperative for the Draft Regulations to further extend and specify the
institutional arrangements concerning the Enterprise.

8. Based on the spirit of the Convention and the Implementing
Agreement, the following principles should be borne in mind for the
independent functioning of the Enterprise: The first one is the principle
of cost-effectiveness, according to which the operation of the Enterprise
should minimize the costs that States Parties may bear. The second one is
evolutionary approach, which means that the independent functioning of
the Enterprise should take into full account the contemporary technical
and market conditions for deep seabed mining and move forward in a
sound and practical manner. The third one is the sound commercial
principle, which requires that the operations of the Enterprise in the Area,
including entry into joint-venture arrangements, should follow
commercial rules and comply with commercial principles. The fourth one
is the principle of preferential treatment for developing States, under
which the independent functioning of the Enterprise should effectively
promote the participation of developing States in the activities in the

Area.

iii The Exploitation Regulations should provide for regional

environmental management plans



9. The Authority has so far developed the first and the only regional
environmental management plan (REMP) for the Clarion-Clipperton
Zone and is promoting the establishment of new REMPs for other areas
such as the Mid-Atlantic Ridge and the North-West Pacific. The Chinese
Government believes that being an important measure to protect the
deep-sea environment REMPs should be incorporated into the

Exploitation Regulations.

iv The distinctions among different international seabed
mineral resources should be taken into account in formulating the

Exploitation Regulations

10. Polymetallic nodules, polymetallic sulphides and cobalt-rich
crusts in the Area each have their own characteristics. The occurrence
environments and exploitation methods of the three categories of mineral
resources are clearly distinctive. Therefore, the provisions of the
Exploitation Regulations should not be ‘“one-size-fits-all”. The present
regulations on exploration for the three categories of resources were
formulated separately. Article 162 (2) (o) (ii) of the Convention also
provides that, “[plriority shall be given to the adoption of rules,
regulations and procedures for the exploration for and exploitation of
polymetallic nodules”. The Chinese Government is flexible on whether to
develop one comprehensive Exploitation Regulations or instead, three
respective Exploitation Regulations according to different categories of
the resources. However, no matter what approach will be adopted, the
different characteristics of the three categories of mineral resources
should be properly considered in formulating the Exploitation
Regulations to ensure that the relevant regulations are scientific,

reasonable, practicable and feasible.
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III On specific Provisions of the Draft Regulations

i Partl

11. Draft regulation 2

This article stipulates the fundamental principles for deep seabed
exploitation. It is proposed to add two more principles apart from those
already included. The first one is to ensure a reasonable balance between
exploration for and exploitation of the resources in the Area and
protection and preservation of the marine environment. The second one is
to ensure mutual due regard for each other between activities in the Area

and other activities in the marine environment.
ii PartIII

12. Draft regulation 19

Paragraph 7 of this article provides that the Contractor shall pay
relevant fees in accordance with the applicable Exploration Regulations
when conducting exploration activities in the exploitation Contract Area.
The Chinese Government is of the view that the Contractor has paid an
annual fixed fee or royalties for the total size of the Contract Area in
obtaining and performing the exploitation contract. The exploration
activities carried out in the exploitation Contract Area are preparatory and
incidental to exploitation. Therefore no further payment should be
required from the exploitation Contractor for exploration activities. It is
suggested to delete the relevant content.

13. Draft regulation 30

This article provides that a Contractor may temporarily reduce or

suspend production due to market conditions or for the purpose of



protecting the marine environment or of protecting human health and
safety. It is suggested to add the wording “during the period of reduction
or suspension in production, the annual fixed fee or royalties may be
reduced or exempted correspondingly.”

14. Draft regulation 31

Paragraph 4 of this article refers to data or information to be
provided to the Secretary-General by the Members of the Authority with
respect to processing, treatment and refining of ore. In accordance with
the Convention, the mandate of the Authority is limited to “organize and
control activities in the Area” and does not include the processing,
treatment and refining of ore that take place after minerals being
transported on land. The Members of the Authority have no obligation to
provide the above information. It is proposed to delete paragraph 4 of this
article.

15. Draft regulation 33

Paragraph 1 of this article provides that Contractors shall carry out
exploitation with reasonable regard for other activities in the marine
environment in accordance with article 147 of the Convention and the
approved Environmental Management and Monitoring Plan and Closure
Plan and any applicable international rules and standards established by
competent international organizations. The Chinese Government
considers that “article 147 of the Convention and the approved
Environmental Management and Monitoring Plan and Closure Plan” are
sufficient to cover the Contractor’s obligations of reasonable regard for
other marine activities. The phrase “any applicable international rules and
standards established by competent international organizations” is unclear

and too broad, which increases the burden of the Contractor. It is



suggested to delete it. Paragraph 1 also provides that “each Contractor
shall exercise due diligence to ensure that it does not cause damage to
submarine cables or pipelines in the Contract Area”. Given that activities
in the marine environment also include fishing, navigation and so on,
singling out the issue of submarine cables or pipelines and creating a due
diligence obligation for Contractors beyond the obligation of reasonable
regard would only lead to selective treatment to different activities in the
marine environment. It is proposed to delete the relevant content.

16. Draft regulation 34

This article stipulates that a Contractor shall reduce the risk of
incidents as much as reasonably practicable, to the point where the cost
of further risk reduction would be grossly disproportionate to the benefits
of such reduction. It is suggested to clarify how to ascertain and define
the phrase “grossly disproportionate”.

17. Draft regulation 37

This article provides that following the finding in the Contract Area
of any human remains, object or site, of an archaeological or historical
nature, and in order to avoid disturbing such human remains, object or
site, no further exploration or exploitation shall take place, within a
reasonable radius, until the Council makes decision after taking into
account the views of various parties. However, if the Council decides to
discontinue the exploration and exploitation activities, the Contractor
will sustain certain loss. In this case, it seems reasonable to consider
compensating the Contractor, including through providing another
exploitation area with size or value the same as that of the affected area,
or reducing the Contractor’s payments. These issues need to be further

studied.
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18. Draft regulation 38

This article sets out that a Contractor shall maintain appropriate
insurance policies. Further clarification is sought on questions concerning
the types of insurance, the insured objects and the scope of

compensation.
iii PartlV

19. Draft regulation 53

This article relates to the purposes and use of the environmental
liability trust fund. Paragraph (c) of this article provides that the fund
could be used for “ (elducation and training programmes in relation to
the protection of the Marine Environment”. The Chinese Government
considers that the environmental liability trust fund should be remedial
and complementary in nature, aiming to prevent, limit, or remediate
any environmental damage from activities in the Area. “Education and
training programmes in relation to the protection of the Marine
Environment” is overbroad and may dilute the core objective of the fund.
Given that the training issue pertinent to the marine environmental
protection could be covered by Contractors in discharging their relevant
contract obligations or through other measures, it is suggested to delete
the relevant content.

20. Annex 1V

The items listed in the Environment Impact Statement are too
numerous to operate effectively. First, some of the items involve basic
and frontier scientific problems such as connectivity, ecosystem function
and life-history, which are obviously beyond Contactors’ scientific
research capacity and the obligations under the contract. Second, it is

unnecessary to assess some of the items. According to the Exploration
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Regulations, if an applicant applies for exploration, it should ensure that
relevant installations “are not established where interference may be
caused to the use of recognized sea lanes essential to international
navigation or in areas of intense fishing activity.” Therefore, neither the
exploration area nor the exploitation area would be located within fishing
areas or overlap with sea lanes. It seems that there is no more need to
assess the impact upon fisheries and marine traffic for exploitation. For
another example, potential effects on air quality from subsurface
operations is likely to be negligible. For the reasons above, the Chinese
Government proposes that the Environment Impact Statement should
delete some unnecessary assessment items and should differentiate
“activities not requiring environmental impact assessment” from
“activities requiring environmental impact assessment” by reference to
the Recommendations for the guidance of contractors for the assessment
of the possible environmental impacts arising from exploration for marine
minerals in the Area (ISBA/19/LTC/8) issued by the Legal and Technical

Commission.
iv Part VII

21. General comments on the payment mechanism

21.1 Payment model

Section § Article 1 (c) of the Annex to the Implementing Agreement
provides that “[clonsideration should be given to the adoption of a
royalty system or a combination of a royalty and profit-sharing system. If
alternative systems are decided upon, the contractor has the right to
choose the system applicable to its contract”. The current Draft
Regulations only contains an ad valorem royalty system, which is

obviously not in line with the above provision. In fact, profit-based
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royalty and other profit-sharing systems have been widely used for
land-based mining and tend to be expanding. Quite a few stakeholders
also proposed to consider “a combination of a royalty and profit-sharing
system”. It is suggested to further study payment models, including
royalty, profit-sharing system and the combination of both, so as to
ensure the rights of the Contractor to choose among different payment
models.

21.2 fairness of the payment system

Section 8 Article 1 (a) of the Annex to the Implementing Agreement
requires that the payment system ‘“‘shall be fair both to the contractor and
the Authority”. The wording “be fair” herein means that the payment
system should not only implement the principle of “common heritage of
mankind” to safeguard the benefit of mankind as a whole represented by
the Authority, but also comply with the “sound commercial principle” to
enable the Contractor, including the Enterprise, to make certain profits
from deep seabed exploitation. At present, there is no relevant provisions
in the Draft Regulations, it is suggested to further study the “fair
treatment” issues.

21.3 Comparison with the payment of land-based mining

Section 8 Article 1 (b) of the Annex to the Implementing Agreement
provides that “[tJhe rates of payments under the system shall be within
the range of those prevailing in respect of land-based mining of the same
or similar minerals in order to avoid giving deep seabed miners an
artificial competitive advantage or imposing on them a competitive
disadvantage”. Although it’s not easy to compare the payment rates
between deep seabed mining and land-based mining due to the

differences existing between them in terms of resources characteristics
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and production cost, such comparison is still required as indispensable
legal steps in determining the payment rates of deep seabed mining.
There is no reflection for this issue in the current Draft Regulations.
Further study needs to be carried out as soon as possible.

22. Draft regulation 61

This article outlines the incentives for the Contractor. Given that the
deep seabed mining is a new area with risks much higher than land-based
mining, it is necessary to provide for financial and other incentives to
Contractors. It is suggested to further clarify in the Draft Regulations the
specific measures of financial incentives, for instance, whether the
Contractor’s payments could be reduced in the first period of commercial
production, or whether the payment of those first group of Contractors
could be reduced or exempted.

23. Draft regulation 68

Paragraph 3 of this article provides that all payments made to the
Authority shall be made gross. Judging from the context, it may be more
reasonable for the payment to be made ‘“net”. It’s proposed to give
clarifications in this regard. Paragraph 4 of the same article indicates that
Contractors could pay royalty by way of instalment where special
circumstances exist. It would be helpful to make clear what should be
deemed as “special circumstances”.

24. Draft regulation 69

According to paragraph 1 (a) and (b), the quantity of
mineral-bearing ore recovered and shipped from mining area is calculated
in wet metric tons. However, the quantity to be calculated in the formula
for the calculation of royalty payable in appendix IV of the Draft

Regulations is in metric tons. Considering the big difference of weight
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between wet metric tons and dry metric tons, the statistical method
should be consistent. It’s proposed to clarify the issue of measurement
unit.

25. Draft regulation 72

Paragraph 4 of this article provides that “[al Contractor shall
maintain all records and make such records available for inspection and
audit under regulation 73”. It is suggested that the Draft Regulations
clarifies the period of maintaining such books and records, including
whether they should be kept even after closure.

26. Appendix IV

This part sets forth the methodology for the determination of a
royalty liability. According to the Convention and the Implementing
Agreement, the jurisdiction of the Authority is limited to activities in the
Area and does not cover the marine transportation and smelting on land.
However, the calculation of royalty contained in this part is based on the
prices of relevant metals rather than the prices of the ore. Prices of metals
will inevitably involve the processes of transportation and smelting of ore,
which is beyond jurisdiction of the Authority. It is suggested to conduct
further study on how to address this conundrum. In addition, the rate of
metallurgic recovery from ore to metal may also need to be taken into

account for the calculation of royalty.
v Part VIII

27. Draft regulation 83

This article stipulates that the annual fixed fee shall be computed by
multiplying the total size of the Contract Area in square kilometres, as
identified in an exploitation contract, by an annual rate per square

kilometre denominated in United States dollars. This is not reasonable.
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First, the non-mining areas, such as reference zones required to be
established by Contractors within the Contract Area, should not be
counted in calculating annual fees. Second, the size of the Contract Area
and the method of exploitation of different resources vary greatly, so the
rate of fixed annual fee for each categories of resources should be
differentiated accordingly. Third, the current Draft Regulations merely
provides that “[tJhe Council shall establish such annual rate for each
Calendar Year”, but how to do so remains unclear. It is proposed to

consider the fixed annual fee issue prudently and redraft this article.
vi PartIX

28. Draft regulation 87

Paragraph 3 of the article stipulates that Confidential Information
shall no longer be deemed to be confidential after it is passed to the
Secretary-General for a period of 10 years. Pursuant to the Draft
Regulations, the term of an exploitation contract could be 30 years. A
discrepancy emerges as a result of comparison between the contract
period of 30 years and the confidential period of 10 years. The Chinese
Government is of the view that Confidential Information in principle
should be confidential for the whole contract period unless the Contractor

expresses otherwise. It is suggested to adjust this article accordingly.
vii Part XI

29. Draft regulation 103

This article refers to responsibilities of the sponsoring State. The
Chinese Government reiterates that the Convention and the Implementing
Agreement have clearly stipulated the responsibilities of sponsoring

States, and no additional obligations shall be created by the Exploitation
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Regulation. Besides, the advisory opinion on responsibilities and
obligations of sponsoring States issued by the Seabed Disputes Chamber
of the International Tribunal for the Law of the Sea in 2011 should be
fully considered for the development of the Exploitation Regulations. It is
proposed to insert accordingly the wording of “conscious of the advisory
opinion on responsibilities and obligations of sponsoring States with
respect to the activities in the Area issued by the Seabed Disputes
Chamber of the International Tribunal for the Law of the Sea on 1

February 2011 in this article.

17



