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Assessing the Four Payment Options
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Principles for mining fiscal regime design
Overall goal: maximise revenues from DSM for the benefit of humankind

• Neutrality
– What is an appropriate IRR for DSM?

> MIT model uses 17.5%; IMF FARI Model uses 12.5%

> DSM is risky, but rate should decrease over time – justification for a dynamic IRR

• Progressivity (next slide)
– Especially important for critical minerals

– Chasing prices is not sustainable. Need a flexible system that automatically adapts to changes in profitability.

• Simplicity
– Particularly important considering the time it will take to build up the ISA’s tax administration capabilities.

• Stability
– Fiscal stabilization ≠ equal stability. Regime must be financially and politically sustainable.

• Robustness to profit shifting
• Timing of revenues

– Less sensitive for DSM than LBM,.



Progressivity (of profit-based taxes)
A progressive fiscal regime imposes higher level of taxes as profits increase (and 
regressive imposes higher level of taxes as profits decrease)
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IGF Financial Model
Key assumptions underpinning the IGF model

• Revenue and royalty base: the gross value of the contained metals—copper, nickel, cobalt, and 
manganese (valued with reference to manganese ore)

• CIT rate in sponsoring state = 25%

• Processor IRR = 50% * 10% + 50% * contractor IRR

• 0-10% WHT on interests, dividends, and 50% of operating services

• 60% debt financing from build and design phase

NOTE: Price and costs assumptions have been updated. As a result, DSM appears more 
profitable and the AETRs of each option look different than under earlier estimates. The OEWG 
will need to update the rates of payment (other than Option 3) to achieve a theoretical AETR of 
47% under the new assumptions.



Quantitative Comparison of the Four Options
Based on IGF Financial Model

Participant cashflows % Option 1 Option 2 Option 3 Option 4 

ISA % 14.9% 16.1% 24.1% 14.6% 

Sponsoring state % 21.3% 21.0% 23.3% 21.4% 

AETR (ISA and sponsoring state combined) 36.2% 37.1% 47.4% 36.0% 

Contractor % 62.3% 61.4% 51.1% 62.5% 

Loan provider % 1.4% 1.4% 1.4% 1.4% 

Contractor IRR (real term CF) 22.2% 22.6% 21.1% 22.7%







Qualitative Comparison

Options Advantages Disadvantages

Option 1: Fixed rate 

• Easier to administer (e.g., no need to 
monitor price to determine rate).

• Lower compliance costs.
• Revenue stability.

• Government take would not adjust to reflect 
changes in profitability.

Option 2: Variable 
rate (time period)

• Less regressive than a fixed-rate royalty 
(depends on time-profit correlation).

• Easier to administer than Option 4.

• Cliff edges would make it vulnerable to 
abuse, e.g., high-grading.

• Less progressive than Option 4.

Option 3: Variable 
rate (price-based) and 
profit share

• Combines an early, predictable source of 
revenue with a share of the profits. 

• Most progressive option. Profit share due 
when a contractor is making profits.

• Profit share may be complex to administer 
depending on design.

• Revenues may be delayed.
• Vulnerable to profit-shifting, particularly with 

respect to costs.

Option 4: Variable-
rate royalty (price-
based)

• ISA’s revenue would increase automatically 
when prices rise.

• Easy to communicate to the public; 
royalties increase with prices.

• Sensitive to a company’s profitability, 
assuming profits track prices.

• More complex to administer; prices must be 
monitored to determine the rate. 



Understanding the Interaction Between 
the Four Payment Options and 
Sponsoring State Taxes 



Understanding the impact of Sponsoring State taxes

We model three scenarios for Options 3 and 4:

• Full taxation: 25% CIT and 10% WHT on services, interests, and dividends 

• Half taxation: 12.5% CIT and 5% WHT on services, interests, and dividends 

• No taxation: 0% CIT and 0% WHT on services, interests, and dividends 



Low or zero taxation in sponsoring states has a 
big impact on the AETR
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An equalisation measure is necessary to ensure all 
contractors have a similar AETR
Two options proposed so far – others may follow

• Additional Royalty (African Group)
• 6% of gross revenue
• Kicks-in five years after commercial production starts
• Contractors can deduct CIT paid to their sponsoring state in the previous year

• Profit share
• Additional profit share based on contractors’ cumulative pre-tax cashflow

o Immediate expensing of CAPEX i.e., no depreciation
o No deductions for interest expense – accounts for cost of capital using uplift on negative cashflows

• Contractors can deduct CIT paid to their sponsoring state in previous years



Additional Royalty – how it works



Additional Royalty – pro’s and con’s

Advantages:

• Simple to administer – although may become more complex if more taxes are included.

• Based on information the ISA should already have: price, quality, and quantity of nodules

Challenges:

• Some contractors may have a comparable AETR over the life of the project, but pay no tax in the 
early years of production due to cost recovery, and capital allowances in sponsoring states. 
Consequently, there may be no tax to offset the additional royalty, leading to a lower IRR. 

• A royalty is a regressive fiscal instrument – next slide.

• May be financially unsustainable for contractors, generating calls for renegotiation of the regime.



Additional Royalty – sensitivity analysis

• Low profits = lower tax = less CIT to credit against royalty

• Contractor pays an additional royalty to the ISA over and 
beyond their CIT payments to the sponsoring state, even if 
they are paying a full 25% CIT rate.

• Higher profits = higher tax = enough CIT to credit against 
royalty, even if its CIT rate is much lower than 25%. 

• Not fulfilling role as equalization measure. 



Additional profit share – how it works



Profit share slightly better than royalty at equalising
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Additional Profit Share – pro’s and con’s

Advantages:

• More efficient – next slide 

• Takes effect at the right time 

• Likely to be included in the calculation of ETR for the global minimum tax

Challenges:

• Harder to administer – need to verify costs as well as revenues

• More vulnerable to tax avoidance – specifically cost overstatement

• ISA would need to audit costs

• Potential double taxation



Additional profit share – sensitivity analysis

• No additional payment as long as the rate of tax in sponsoring states is at 25%, regardless of market conditions. 

• CIT in the sponsoring state would normally be paid before a profit share based on cash flows, which will allow 
contractors to carry forward any CIT payment to credit against the additional profit share. 



Additional profit share – administrative challenges

Hard to administer / easy to avoid

• Cashflow basis eliminates depreciation charges and interest expense

• Related party loans biggest source of profit shifting in the sector

Audit capacity

• Technical assistance / capacity building

• Tax Inspectors Without Borders program – direct audit assistance

• Also necessary for tax on transfers

Double taxation

• Many countries provide unilateral double tax relief

• Double tax relief could be included in the ISA Mining Code



Taxation of Transfer of Rights / Assets



MERGERS AND ACQUISITIONS ARE A KEY PART OF 
THE MINING INDUSTRY



AND CAN LEAD TO LARGE GAINS



SOME OF THOSE GAINS ARE TAXED BY HOST 
COUNTRIES
E.g., Anglo American – Mitsubishi 2012 sale in Chile



ILLUSTRATION: ACQUISITION OF MASSAWA GOLD MINE, 
SENEGAL (2020)
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(*) Although the domicile of the subsidiary was not disclosed in the press 
releases, by reviewing the corporate structure of both groups, we believe 

that the target entity was domiciled in Jersey.



ISA’s right to tax the transfer of rights
Legal basis to tax profits arising from activities taking place in the Area

• Annex 1 of the Implementing Agreement gives the ISA the option to choose a royalty system or combination of 
a royalty and profit-sharing systems. 

• A capital gains tax represents a share of the profits arising from the sale or transfer of a mining right. 

• Section 8(1)(b) also requires that the rates of payment be within the range of those for land-based mining.

• Tax on the sale or transfer of mining rights is a feature of most land-based fiscal regimes. Not applying such 
a tax would give DSM a comparative advantage over land-based mining.



Common practice in land-based mining countries

The majority of countries tax capital gains (PwC, 2022).

• The survey considered 151 jurisdictions

• 133 of which have rules in their legal systems to tax capital gains.

Many countries also tax offshore indirect transfers of mining assets

• IGF has identified at least 27 that have a specific capital gains taxes for the indirect transfer of 
assets located in their territories. Many are resource-rich.



Common practice in 
land-based mining 
countries



Common practice in land-based mining countries

• Two main models:

•Model 1 – taxation of a 
deemed direct sale by a 
resident

•Model 2 (most used) 
taxation of the non-
resident seller
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Considerations on the African Group proposal
• Tax base: gross versus net gains in a transaction?

• Reduce threshold to encompass sales of shares when less than 50% of the value derives from assets located in the Area / 
pro rata taxation?

• De minimis threshold: what is the right level to only exclude small transactions?

• Definition of taxable assets and immovable property: including licenses themselves, as well as shares and similar 
interests in entities holding those licenses ?

• Obligation to inform the Authority and update the license with regard to changes in the corporate structure or beneficial 
ownership? EITI requirements on disclosing beneficial ownership?

• Add the sponsored entity as an additional liable person?

• Anti-fragmentation rule: replace the reference to “the sole opinion of the Authority” with a fixed time period of one to 
five years, in line with international practice?
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