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SETTING 
THE SCENE



MERGERS AND ACQUISITIONS ARE A KEY PART OF 
THE MINING INDUSTRY



WHICH CAN LEAD TO LARGE GAINS



DEFINITIONS
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TAX TREATIES ATTRIBUTE CAPITAL GAINS TAXING 
RIGHT TO THE SOURCE COUNTRY

Article 13 of UN Model Treaty Convention – latest version 

Article 13. Capital Gains

1. Gains derived by a resident of a Contracting State from the alienation of immovable property referred to in 

Article 6 and situated in the other Contracting State may be taxed in that other State. 

(…)

4. Gains derived by a resident of a Contracting State from the alienation of shares or comparable interests, such 

as interests in a partnership or trust, may be taxed in the other Contracting State if, at any time during the 365 

days preceding the alienation, these shares or comparable interests derived more than 50 per cent of their value 

directly or indirectly from immovable property, as defined in Article 6, situated in that other State. 

5. Gains, other than those to which paragraph 4 applies, derived by a resident of a Contracting State from the 

alienation of shares of a company, or comparable interests, such as interests in a partnership or trust, which is a 

resident of the other Contracting State, may be taxed in that other State if the alienator, at any time during the 365 

days preceding such alienation, held directly or indirectly at least ___ per cent (the percentage is to be established 

through bilateral negotiations) of the capital of that company or entity.

6. Gains derived by a resident of a Contracting State from the alienation of a right granted under the law of the 

other Contracting State which allows the use of resources that are naturally present in that other State and that are 

under the jurisdiction of that other State, may be taxed in that other State.
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SENEGAL: ACQUISITION OF MASSAWA 
GOLD MINE (2020)
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Sale of 

subsidiary *

MASSAWA GOLD 

PROJECT
GOVERNMENT

Senegal

BARRICK GOLD 

CORP

Joint Venture 

Partner c

TERANGA GOLD 

CORP

90%

10%

JOINT 

VENTURE

US$380M

SUBSIDIARY

Canada

SUBSIDIARY

Jersey *

Jersey *

(*) Although the domicile of the subsidiary was not disclosed in the press 

releases, by reviewing the corporate structure of both groups, we believe that 

the target entity was domiciled in Jersey.



HOW TO 
ESTABLISH THE 
TAX LIABILITY 
AND RETAIN THE 
RIGHT TO TAX 
OFFSHORE 
INDIRECT 
TRANSFERS



CURRENT IMPLEMENTATION APPROACHES IN 

LAND-BASED MINING

• Tax liability rules

•Model 1 – taxation of a deemed 
direct sale by a resident

•Model 2 (most used) taxation of 
the non-resident seller

• Enforcement/collection 

•Detect – notification/reporting 
requirements

•Collect – withholding; imposing 
tax payment obligation

•Enforce – legal protections
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MODEL 1

Ultimate Residence Country 

(High Tax)

Intermediate Country 

(Low Tax)

Location Country

Intermediate Country 

(Low Tax)

Advantages:

• Greater ability to collect and enforce tax liability

• Better manages risk of double taxation on other 

intermediate shareholdings

• Taxing right arguably not limited by tax treaty

Disadvantages:

• Limited foreign tax credit relief if gain also 

taxed in Intermediate Country

• Risk of unfunded tax liability

• Undermines separate legal entity distinction

• Requires knowledge of ownership changes
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MODEL 2

Ultimate Residence Country 
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Location Country

Intermediate Country 

(Low Tax)
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Disadvantages:

• Enforcement and collection challenges given liability 

imposed on non-resident

• Taxation right can be limited by terms of tax treaty (e.g. 

absence of Art 13(4))

• Double taxation issues on other intermediate shareholdings 

Advantages:

• Better preserves separate legal entity 

distinction (i.e. non-resident seller versus 

local asset owning company)

• Better preserves any foreign tax credit relief
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Taxation of 
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CONCEPT OF IMMOVABLE PROPERTY IS CRITICAL

• An appropriate definition of “immovable property” is critical for the effective 

application of the chosen tax liability rule and associated enforcement and 

collection rules.

• Resource-rich countries should include the following items in their domestic law 

definition of immovable property:

• Any right to explore or mine mineral deposits in the source state.

• Any right to an amount computed by reference to the production, including 

profit, from or to the value of production from mineral deposits in the source 

state.

• Specify that the mining asset or right is situated where the immovable property 

is located. This avoids any doubt about the source state’s right to tax income 

derived from mining activities or assets linked to immovable property.
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ADMINISTRATION 
AND 
ENFORCEMENT 
ISSUES



VALUING MINING ASSETS AND LICENSES

There is no single value for a company or asset, since this depends on the 

expectations and perceptions of those who make the projection and conduct the 

valuation.

There are industry standards on valuation of mineral or oil and gas properties.



VALUATION OF EXTRACTIVE INDUSTRIES’ ASSETS

Countries with a large extractive sector might want to provide guidance on mining 

asset valuation in regulations. Examples:

• General valuation requirements: 

•Australia: https://www.ato.gov.au/Individuals/Capital-gains-tax/In-detail/Market-

valuation-for-tax-purposes/?anchor=Meaningofmarketvalue#Meaningofmarketvalue

•USA: Valuations of Oil and Gas Producing Properties -

https://www.irs.gov/irm/part4/irm_04-041-001

• Specific mineral valuation guidance:

•Western Australia: www.wa.gov.au/government/publications/duties-cp-da42

•Mongolia: an official “methodology for calculating the value of a mineral license and 

imposing tax on income from license transfer”, Annex I and II to the Decree No. 302 of 

the Minister of Finance, 2019.

•Zambia: Property Transfer Tax – mineral rights valuation guidance in progress

https://www.ato.gov.au/Individuals/Capital-gains-tax/In-detail/Market-valuation-for-tax-purposes/?anchor=Meaningofmarketvalue#Meaningofmarketvalue
https://www.irs.gov/irm/part4/irm_04-041-001
http://www.wa.gov.au/government/publications/duties-cp-da42


ENFORCEMENT OPTIONS

a) Notification/reporting and information exchange mechanisms; 

b) Withholding tax mechanisms (e.g. on payment of the purchase price); 

c) Mechanisms imposing a tax payment obligation on a relevant local entity (e.g. as 

agent of the non-resident seller); 

d) Advance ruling systems 

e) Other legal protections such as restricting the registration, renewal or validity of 

relevant underlying assets (e.g. extractive licenses) unless applicable notification 

requirements have been met and/or satisfactory arrangements have been made 

for the payment of that tax. 



EXAMPLE OF REPORTING REQUIREMENTS 

In Tanzania, the Income Tax Act provides that taxpayers must report transactions before and 

after the change of ownership:

Tanzania - Income Tax Act (Chapter 332)

56. (1) Where the underlying ownership of an entity changes by more than fifty percent 

as compared with that ownership at any time during the previous three years, the entity 

shall be treated as realising any assets owned and any liabilities owed by it immediately 

before the change.

(…)

(5) The entity shall have the duty to report to the Commissioner immediately before and after

the changes referred to under subsection (1) have occurred.




