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Comments on the Revised Draft Regulations on
Exploitation of Mineral Resources in the Area’

SJTU-Center for Polar and Deep Ocean Development, China

SJTU-Center for Polar and Deep Ocean Development
(PDOD) appreciates the efforts made by International Seabed
Authority (ISA) Secretary General and ISA Legal and Technical
Commission (LTC) in developing Draft Regulations on
Exploitation of Mineral Resources in the Area (the Draft
Regulations, ISBA/24/LTC/WP.1/Rev.1). In general, the current
version of the Draft Regulations shows improvements compared
to the version in ISBA/23/LTC/CRP.3*. The Draft Regulations
provide solid foundation for further discussions, meanwhile it
calls for continuing improvements. PDOD provides following
suggestions for the Draft Regulations to be fortified in 4 aspects:

First, we refer to the Principle of Balancing Use of
Resources Use and Protection of the Marine Environment. The
formulation of the Draft Regulations shall aim at promoting the
utilization and sharing of common heritage of mankind, as well
as promoting the exploitation of mineral resources in the Area.
Meanwhile, the formulation of the Draft Regulations shall ensure
effective protection for the marine environment from harmful
effects, which may arise from exploitation activities in the Area
according to the United Nations Convention on the Law of the
Sea 1982 (the Convention) and Agreement Relating to the

1 The Chinese version is the original and English is the translation.
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Implementation of Part X1 of the United Nations Convention on
the Law of the Sea 1994 (the Agreement).

Second, we refer to the Sound Commercial Principle. Sound
Commercial Principle means that cost-effectiveness analysis be
applied to the exploitation of resources in the Area, where
resource exploitation, environment protection, and benefit
sharing integrated as the basis for minimizing the unnecessary
burden for ISA, Sponsoring States, and Contractors in issues of
exploitation application, contract management, financial
mechanism, supervision, etc.

Third, the Draft Regulations shall contain benefit sharing
mechanism. Benefit sharing is an indispensable part of the legal
regime of the Area, and therefore an essential part of the legal
regime of exploitation of resources in the Area. Lacking the
content of benefit sharing is a defect in the structure of Draft
Regulations.

The Area and its resources are the common heritage of
mankind. To enforce this principle, ISA, Sponsoring States,
Contractors, and other stakeholders have made continuous efforts
for the long-term developments in developing laws and
regulations, activities in the Area, technical improvements, etc.
However, construction for a benefit sharing mechanism of the
Area is in slow improvements. Where ISA lack efforts and
discussions. The commercial exploitations of resources in the
Area may occur in the near future, therefore it is inconceivable of
lacking discussions for benefit sharing from exploitations.

In a contrast way, benefit sharing has been a major issue for
discussion in genetic resources of marine biological diversity

2
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beyond areas of national jurisdiction (BBNJ). Currently the UN
General Assembly is drafting a binding international instrument
on conservation and sustainable use of biodiversity of BBNJ,
where benefit sharing is included in the key issue of
“conservation and sustainable use of the marine genetic
resources’”.

Benefit sharing is the substantial form of the principle of
Common Heritage of Mankind and closely related to the balance
of stakeholders’ rights, where issues of financial system, cost-
effectiveness, environment protection, continuous developments,
treatment for developing countries, etc. are involved. These
issues are interrelated as an indispensable part of the Draft
Regulations. Thus, the formulation of the Draft Regulation
provides a chance for benefit sharing to be discussed with these
Issues so as to draw the right conclusions.

Fourth, the Draft Regulations shall emphasize that ISA
strengthen the coordination with other international organizations
and information exchange. An example of this point is that ISA
shall strengthen the coordination and information exchange with
FAO in terms of environment protections. Furthermore, ISA shall
strengthen the coordination and information exchange with ICPC
in terms of deep-sea explorations, exploitations and reasonable
regard with other activities in the marine environment.

Comments for specific articles of the Draft Regulations are:
Draft Regulation 4 Rights of coastal States

This article mentioned ‘“serious harm or a threat of serious
harm to the marine environment”, where the definition for and
authority to define “serious harm” shall be further clarified in the

3
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Draft Regulations. The requirements for “compliance notice”
mentioned in paragraph 3 of this article shall also be further
clarified.

Draft Regulation 13 Assessment of Applicants

Paragraph 4 of this article provides that the LTC “shall
determine if the proposed plan of work [...] provides for
exploitation activities to be carried out with reasonable regard for
other activities in the Marine Environment, including, but not
limited to, navigation, laying of submarine cables and pipelines,
fishing and marine scientific research”, which is also mentioned
in Article 87 of the Convention.

It is difficult for applicants to determine whether their plans
of work provide for exploitation activities to be carried out with
reasonable regard for other activities in the Marine Environment,
because applicants may encounter blind spots in obtaining
relevant information. Therefore, ISA shall strengthen the
cooperation with other international organizations through
information exchange, so as to provide Contractors with relevant
materials. ISA is suggested to issue guidelines for “reasonable
regard between activities in the Area and other activities” in order
to assist applicants to submit plans of work in compliance with
this article.

Draft Regulation 27 Environmental Performance Guarantee

This article provides that “A Contractor shall lodge an
Environmental Performance Guarantee in favor of the Authority
and no later than the commencement date of production in the
Mining Area”. Environmental Performance Guarantee is an
obligation in environmental protection enforced by Contractors,

4
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therefore Contractors from developing countries and developed
countries shall be separated when calculating the amount of the

Guarantee.

On one hand, in view of “the pressures developed countries’
societies place on the global environment and of the technologies
and financial resources developed countries command”, Principle
7 of UN Rio Declaration on Environment and Development 1992
acknowledges that developing countries and developed countries
States have common but differentiated responsibilities, which has
been a fundamental principle of International Environmental Law.
On the other hand, an indispensable part of the Principle of
Common Heritage of Mankind is to provide benefits for
developing countries in activities in the Area.

Draft Regulation 45 Compliance with other laws and
regulations

This article provides that “Contractors shall comply with all
laws and regulations, whether domestic, international, or other,
that apply to its conduct of activities in the Area”. However, the
range of laws and regulations that the Contractors shall comply
with is excessively broad and vague. Due to it that the Draft
Regulations has contained articles ensuring Contractors’
compliance to domestic laws of the Sponsoring State, Paragraph
2 of Article 45 is suggested to be deleted.

Draft Regulation 53 Purpose of the Fund

The formulation of the Draft Regulation should take the goal
and characteristics of the Fund into further consideration, such as
figuring out whether the fund can be used in supporting
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developing countries to protect the marine environment during
mining.
Part XI Inspection compliance and enforcement

Inspection is a necessary mechanism for the enforcement of
the exploitation contracts. However, it needs to be cautious that
exploitations of resources of the Area will be under the deep
seabed away from mainland, so the costs for inspections of
exploitations of the Area will be much higher than of land-based
mining activities. Therefore, inspections shall be kept to
minimum, without adding unnecessary burden to Contractors,
Sponsoring States, and the ISA.

As to the procedure of initiating an inspection, Article
165(2)(m) of the Convention provides that the LTC “shall make
recommendations to the Council to disapprove areas for
exploitation by contractors or the Enterprise in cases where
substantial evidence indicates the risk of serious harm to the
marine environment”.

Thus, it shall be the LTC providing relative
recommendations to the Council. Also, the inspection shall not be
deemed as a routine, but an inspection based on needs, which
means an inspection is to proceed only when a Contractor’s
compliance to the contract is difficult to confirm.

Draft Regulation 103 Sponsoring States

This article provides that “States sponsoring Contractors
shall take all necessary and appropriate measures to secure
effective compliance by Contractors whom they have sponsored
with Part Xl of the Convention, the Agreement, the rules,
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regulations and procedures of the Authority and the terms and
conditions of the exploitation contract”.

The Advisory Opinion on Responsibilities and Obligations
of Sponsoring States with Respect to the Activities in the Area
issued by the Seabed Disputes Chamber of the International
Tribunal for the Law of the Sea shows significant importance for
clarifying sponsoring states liabilities, regulating international
seabed activities, and maintaining the legal system of the seabed,
thus the formulation of the Draft Regulations may add contents
from it.



