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PERMANENT MISSION OF THE REPUBLIC OF INDONESIA
TO THE UNITED NATIONS
NEW YORK

No: 360/POL-703/1X/19

The Permanent Mission of the Republic of Indonesia to the United Nations presents its
compliments to the Secretariat of the International Seabed Authority (ISA) and with reference to
the decision made by the Council of the ISA, during its twenty-fifth session held in Kingston, 15-
189 July 2019 (Agenda item 11), on the time limit of submission of comments concerning Draft
Regiilations on Exploitation of Mineral Resources in the Area by the Member States, has the
honor {0 transmit to the latter General Comments of the Republic of Indonesia on the Draft
Regulations on Exploitation of Mineral Resources in the Area (ISBA/25/C/WP.1), as attached.

The Permanent Mission of the Republic of Indonesia to the United Nations avails itself of
this opportunity to renew to the Secretariat of the International Seabed Authority, the assurances
of its highest consideration.

The Secretariat of the International Seabed Authority
14-20 Port Royal Street

Kingston, Jamaica, W.L

Tel: +1(876) 922 9105, Fax; +1 (876) 922 0195

Cec:

Office of the Permanent Observer for

the International Seabed Authority to the United Nations
One United Nations Flaza, Room 1140

New York, NY 10017

Tel: +1(212) 963-6470, Fax: +1 (212) 963-0908

305 East 380 Street, New York, NY 10016 - Tel.: {212) §72-8333 » Fax: {212) 972-8780
www.indonestamission-ny.crg - emailptri@indonesiamission-ny.org
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General Comments on the Draft Regulations
on Exploitation of Mineral Resources in the Area
(ISBA/25/ €/ WP.1)

Submitted by The Government of Republic of Indonesia

PART L. INTRODUCTION:

1.

Indenesia welcomes the Secretary General's calls upon contribution to the
discussion on [SA Reguiation on Exploitation (hereinafter "Regulation”) and
appreciates the improvement to the text based on reflection to inputs of members
of Authority and other stakeholders. In this regard, we commend the roie of
secretariat in improving the legal drafting aspect of the draft, designing the
working plan and further facilitating the discussions toward the completion of the
code, including Secretariat’s effort to clarify specific terminologies such as
provided in the document ISBA/25/C/11.

indonesia agrees that a working timeline is undeniably important to facilitate
more focus-driven discussion. Nevertheless, Indonesia holds the view that the
deliberation on the Regulation should not be guided only by the tight and detailed
scheduled agreed on. Rather, it should also be driven by the needs to strike the
exact balance between economic development, environmental protection, and
spirit of cooperation among nations in detailed manner by taking into account the
voives and inputs of all relevant stakeholders. Moreover, we encourage the
discussion to interrelated with ongoing discussion on the instrument for
Preservation and Conservation of Biodiversity Beyond Nationa! Jurisdiction
(hereinafter “BBNJ™).

As one of the largest producers of key minerals and archipelagic state whose
jurisdictions lie across or adjacent to international seabed area of the two great
oceans, Indonesia holds significant-strategic interests to activities in the Area.
Indonesia sees the Regulation as a key instrument defining not only the state of
[ndonesian naticnal economy and marine environment but also the state of global
environment and economic in the years to come. It is, therefore, critical that the
Regulation, in its entirety, reflects the principle of Common Heritage of Mankind
and be based on the praovision of United Nations Convention of the Law of the Sea
1982 (hereinafter “UNCLOS 1982"}) and Agreement Relating to the
Implementation of Part XI of UNCLOS 1982,

In this respect, Indonesia appreciates the addition of new provisions fully
reflecting article 150 of the Convention and welcomes the adoption of poiluter
pays principle in the regulation regarding fundamental policies and principles.
That said, Indonesia believes that DR 2 is still missing a key principle namely the
rights and legitimate interest of coastal states.

1] indonesia
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[ndonesia holds position that pursuant to article 142 of the Convention, protection
of rights and legitimate interest of Coastal States whose jurisdiction across /
adjacent to the exploitation area should be an integral part of the principles of the
Regulation.

in a more comprehensive note, Indonesia believes that in order to achieve its
objectives and provide equitable benefit to all mankind pursuant to the
Convention and the Agreement, the Regulation should he guided by, at least, key
elements and principles as follows:

a. The Area as the Common Heritage of Mankind whereby activities, are solely
aimed, for the benefits of all mankind.

b. Effective Protection of the Marine Environment,

¢. Respect of the rights and legitimale interests of coastal State whose
jurisdiction lies across / adjacent to the exploitation site, especially regarding
the threats of serious transhoundary harms.

d. Protection of developing countries from the adverse effects of exploitation in
the Area toward their economies or on their exports’ earning

e. Expansion of opportunities and effective participation for activities in the Area
consistent, in particular, with Articles 144 and 148 of the Convention (UNCLOS
1982).

THE COMMON HERITAGE OF MANKIND PRINCIPLE FOR THE BENEFIT GF ALL
MANKIND

Consistent with the convention, the very aim of activities in the Area under the
auspices of {SA is to benefit all mankind in accordance with Common Heritage of
Mankind Principle. Hence, Indonesia would tike to reaffirm its position that the
management of activities in the Area, especiaily regarding exploitation shall e in
line with the objectives set out in article 150 of the convention, in particular point

(g}, (h), and (i).

In order to comply with principles and objectives of activities in the Area, the
operation of 1SA's roies and authorities as the “authority” mandated by
international community is crucial. Indonesia believes that striking the right
balance between economic benefit and preservation of marine environment is key
to achieve sustainable exploitation activities. Thus, we reaffirm our position that
any measures to create cost-effective industrial exploitation by curhing
burdensome regulation should not render ISA ineffective in carrying out its
mandates.

2 | Indonesia
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ISA should gain more autharities to effectively overseeing business process which
may affect direct responsibility of contractors in Fulfilling its contract’s obligation.
We hold the view that the provisions regarding termination of sponsorship,
transfer of right and obligaticns, and change of control, shall gain greater attention
of state parties. This is crucial to ensure the business process dces not create
moral hazard in the future.

With respect to provision on change of control in R 24, Indonesia submits the view
that the term “where practicable” and 90 days timeframe proposed as time limit
to inform the transfer of ownership within the body of Contractor may cause
complexity in imposing financial responsibility to contractor whenever liability
issues occur during assessment on the capability of the new controller to meet its
financial obligation as outlined in the contract.

Indonesia, therefore, calls all members of the authority to develop thorough
mechanism regulating the discharge of responsibility and obligation of contractor
and its sponsoring state(s) in the event of sponsorship be terminated or
transferred as outlined in R 21, particularly in the light of the possibility of incident
during the period of assessment. R 21 also need a new provision that ciarify how
many times termination and transfer of sponsorship may occur and how it would
affect the credibility of contractor,

In addition, given that the process of transferring the majority of control within
busiaess entity normally demand meticulous and time-consuming process and
that information technology has provided means to communicate virtually from
any part of the globe, Indonesia proposes that the phrase “ where practicable” to
be removed from R 21 and be replaced with another phrase such as phrase used
in R 36 that is "as soon as reasonably practicable but no later than 24 hours”

B. EFFECTIVE PROTECTION TO MAR[NE ENVIRONMENT.

13.

Indonesia agrees that incomprehensive knowledge on ocean should not impede
us from taking effective protection measures for marine environment. Therefore,
itis imperative that the precautionary principie be fully operational and regulated

~ in detail, especially regarding provision on the mitigation of negative effects of

14,

seabed mining to the marine environment.

Indonesia commends and appreciates the adoption of the above
principles/elements in the Regulation. In particular we commend the adoption of
precautionary approach principle and ecosystem approach as well as bold
emphasizing on the impottance of good industry practice using best available
technology or technique within the Regulation. The adoption of precautionary
principle is crucial given that ocean is dynamic and we lack comprehensive
information on the fragility of ocean and the effects of human activities in the
seabed to coastal ecosystem or ocean as a whole.

3 | indonesia
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15. With respect to the importance of precautionary approach, Indonesia welcomes

and supports inputs from United Kingdom and African Group emphasizing that
precautionary should not be regarded merely as an appreoach but should be
translated as an overarching principle of law founded in jurisprudence and
prevailing instrument or agreements, such as United Nations Fish Stock
Agreement and [nternational Convention on Biodiversity.

16.Indonesia is of the view that the implementation of precautionary principle does

17.

18

19.

20.

not require reference to principle 15 of the Rio Declaration. We are concerned that
such a reference may rise an interpretation that member states have common but
differentiated responsibilities when it comes to the implementation of
precautionary principle in seabed mining. Indonesia believes that equal obligation
to implement the principle is essential not only as manifestation of non-
discriminatory nature of law, but also central to ensure the Regulation does not
contradict its aim to benefit all mankind.

One of the key issues in relation Lo protection of marine environment is the
proposal to establish a fully developed REMP. In this regard, Indonesia shares the
view and supports Germany’s position that the existence of fully developed REMP
and mining test are prerequisite for granting the exploitation license by [SA.
Furthermore, we see the establishment of REMP as crucial and could serve as a
key measure that incorparates the precautionary and ecosystem approach while
r, necting the rights and legitimate interests of coastal states.

Indonesia submits its position that some key elements and provision should be
strengthened and regulated in details to extensively reflect the key principles,
especially regarding marine protection. In this regard, Indonesia supports the
view that technical aspects of the regulation and Turther the standard and
guidelines should not be less stringent than the provision of the Convention
provided in Article 145, 146, 192, 194, 195 and prevailing instruments or
agreement set out by the competent international organisations.

On a more specific note, indonesia supports Australia’s view that plan of work
should be attended with documents that outline prevention, mitigation, and
respond plan on the possibility of transboundary marine pollution. Furthermore,
we appreciate the improvement made to the provisicns on the amendment and
revision of the plan of werk and support the use of contractors’ compliance report
as one of the basic references of the commission in considering the revision or
amendment of the plan of work.

With regard to mitigation, contingency and respond plan, Indonesia is of the view
that the Regulation should also he equipped with clear guidance on liability,
sanctions, and enforcement nechanism towards each actor involved in
environmental incidents. In particular, given the fact that exploitation process
potentially be conducted by utilizing mother vessels as the centre of the activity,

4 | Indonesia
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then the share of responsibility among contractor, flag state, sponsoring state,
company owning the vessels, and operators should be clearly defined and in
accordance with the instruments of IMO. Mareover, the regulation should also be
clear in defining or differentiate the correlation of compensation and liability
mechanism between this Regulation and prevailing instruments of IMO, especially
with respect to transboundary pollution

C. PROTECTION OF THE RIGHTS AND LEGITIMATE INTERESTS OF COASTAL STATE
WHOSE JURISDICTION ACROSS / ADJACENT TO THE EXPLOITATION SITE

21.

22,

23.

Indonesia pays special attention to DR 3 and DR 4 and appreciates as well as
acknowledges the consideration on protection of rights and interests of coastal
states in the Regulation. Nevertheless, Indonesia is of the view that the proposed
titte and the existing rules has not yet provided sufficient space that fully reflecting
the spirit of the Convention and accommodate the due regard principle to ensure
the protection and preservation of the marine environment of coastal state from
negative impacts of exploitation in the Area.

With regard to the draft Regulation on the rights and legitimate interests of coastal
state, Indonesia’ main position is that coastal state whose jurisdiction lies across
/ adjacent to exploitation site (relevant coastal state) should be regarded as a key
stakeholders in relation to communication, consultation, and exchange of
information as long as relating to the result of Environmental impact Assessment
(hereinafter EIA), REMP, Mitigation and Respond Plan to incident, especially the
transboundary one, the consideration on contractor’s application as weil as the
review on the compliance of contractor by the Authority. It is in our view that the
online publication mechanism proposed in DR i1 and 12 is insufficient in
accommodating the due regard principle provided by article 142 of Cenvention.

Indonesia, in particular, emphasise the need to provide further classification and
detail mechanism on how and which coastal states whose jurisdiction lies across
or adjacent to exploitation site that should primarily enjoy special considerations
te be prior notified, consulted and communricated formally with regard to
consideration on environmental aspects of contracters’ application and concern
to protect and preserve marine environment within its jurisdiction. Similar
preposal had been proposed in the negotiation concerning BEN]J.

24.Indonesia holds the view that special consideration could be established based on

proximity to exploitation site as well as special geographical characteristicsuch as
the effects of ocean gyre to its marine environment. [n indonesia’s case, our
position between Indian and Pacific Ocean and ocean gyre traversing our
maritime jurisdictions creates vulnerability from threat of serious harm coming
from exploitation sites in both oceans.

5| Indonesia
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25. Furthermore, in order to protect rights and legitimate interests of coastal State,

Indonesia believes that in the event of the occurrence of visible pollution resulting
in direct loss to economy and damage to marine environment of a coastal state,
the regulation should provide a mechanism for which a coastal state can directly
activate inspection mechanism under framework this regulation, as soon as
possible but not later than 24 hours, to assess the activities carried out by
contractor across or adjacent to its maritime jurisdictions. The operational status
of the site(s) in question should be determined by the result of such evaluation/
inspection.

26.To give currency to the principle of inclusive participation and transparency in the

regulation Indonesia holds the view that coastal state should be able to consult
and communicate with other institution outside ISA framework in order to obtain
independent averview regarding the result of environmental impact assessment
and mitigation and respond plan. This is to ensure that coastal states equip with
sufficient knowledge on the potential effects of exploitation toward its marine
environment and capacity to utilize resources under its jurisdiction.

D. PROTECTION OF THE ECONOMY OF (A) STATE(S) FROM THE EFFECTS OF
ACTIVITIES IN THE AREA

27.

28.

29.

Indonesia appreciates the formulation of provision regarding protection of
developing states from the adverse effects of activities in the Area. However,
considering the inherent value of article 150 (h), Indonesia believes that the
formulated provision has not yet provided equal policy space among relevant
stakeholders. Draft Regulation 30, while providing extensive policy space for
contractor to mend its competitiveness due to market condition does not provide
similar space for developing-land-based producer. There is no mechanism in place
within the current text which enables land-based producers to appeal for similar
effects.

Taking into account the concern above, [ndonesia appreciates and support the
propesal of China on the importance of benefit sharing mechanism in the
exploitation regulation as it reflects the spirit of section 7 of the Annex of
Agreement relating the Implementation of Part X1 of UNCLOS 1982,

EXPANSION OF OPPORTUNITIES FOR DEVELOPING STATES THROUGH
MARINE RESEARCH, CAPACITY BUILDING, AND TRANSFER OF TECHNOLOGY.

Indonesia believes that expansion of opportunities to carry out activities in the
Area as mandated by Article 144 and 148 are essential to benefit all mankind.
Nevertheless, Indonesia discards the view seeking to expand the opportunities by
relaxing capacity requirements or lessening certain safeguards. Therefore, in
order to genuinely expand the opportunities and enhance the capacity of

6 | Indonesia
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developing states, land-locked, and geographically disadvantaged states,
Indonesia calls all stakeholders to put greater attention on mechanism to enhance
the capacity of states in question. The regulation should be equipped with a clear
framework and measurable working plan and key activities to expedite the
improvement of capacity and transfer of technology for developing countries.

Indonesia further affirms that it is importance for the Exploitation Code to has
clear and measurable framework in order to enhancing the capacity of developing
countries in the Area, including the use of incentive method through market-
based mechanism as proposed for the improvement of contractor’s compliance.

With regard to Marine Scientific Research (hereinafter MSR), Indonesia believes
that MSR in the proposed exploitation area is crucial not only to provide baseline
for rehabilitation and restoration of seabed ecosystem -whenever it is technically
and economically possible- but also essential as it expands the opportunities of
developing state to carrying out activities in the Area and strengthening
cooperation between state parties.

With respect to DR 41, Indonesia is of the view that in fulifilling contractors’
obligation for capacity building in particular regarding training on mitigation and
contingency plan for transhoundary marine pollution, participation of coastal
states whose jurisdictions lie across / adjacent to the exploitation site should be
ensured. This is important to ensure that coastal states and contractor attain
similar level of capability to prevent and respénd for marine pollution originated
by activities in the Area.

CLOSING: .

33. Finally, Indonesia reiterate its appreciation and gratitude for the opportunity to

participate in the development of the Regulation through this general comment.
In conjunction with the general comment, Indonesia has also prepared specific
comments on certain aspects of the developing Regulaticn in the form of the table
attached. That said, Indonesia still veserves its rights to provide further comments
on the other part of the Regulation. :

34. Indonesia looks forward for the opportunity to review and provide further

comments on the next distribution of the draft regulations and annexes as they
become available,

- 0000 -
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